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LEGISLATIVE  VETO  AFTER  CHADHA 


WEDNESDAY,  NOVEMBER  9,  1983 

House  of  Representatives, 

Committee  on  Rules, 

Washington,  D.C. 

The  committee  met,  pursuant  to  call,  at  9:50  a.m.,  in  room  H- 
313,  Hon.  Claude  Pepper  (chairman)  presiding. 

Present:  Representatives  Pepper,  Long,  Moakley,  Derrick,  Beilen- 
son,  Frost,  Wheat,  and  Lott. 

The  Chairman.  The  committee  will  come  to  order,  please. 

I  would  like  to  make  a  brief  opening  statement. 

OPENING  STATEMENT  OF  HON.  CLAUDE  PEPPER,  CHAIRMAN  OF 

THE  COMMITTEE  ON  RULES 

The  Chairman.  Today  the  Rules  Committee  begins  a  process  of 
study  and  consideration  of  the  implications  of,  and  possible  institu- 
tional responses  to,  the  Supreme  Court's  landmark  ruling  in  Immi- 
gration and  Naturalization  Service  v.  Chadha,  which  effectively  de- 
clared all  forms  of  the  legislative  veto  unconstitutional. 

It  would  be  no  great  exaggeration  to  compare  Chadha 's  historical 
importance  with  respect  to  congressional  authority  to  that  of  Chief 
Justice  Marshall's  decision  in  McCulloch  v.  Maryland  in  1819.  But 
where  McCulloch  established  the  solid  foundation  for  the  plenary 
exercise  of  legislative  power,  Chadha  has  called  into  question  Con- 
gress' ability  to  select  the  means  by  which  to  protect  its  constitu- 
tional prerogatives. 

The  far-reaching  and  potentially  profound  effects  of  the  Court's 
ruling  were  immediately  recognized  both  within  and  without  the 
Congress.  In  July,  in  the  extraordinary  gesture  of  collective  institu- 
tional concern,  17  standing  committee  chairmen  requested  that  the 
Rules  Committee  take  the  lead  in  formulating  the  House  response 
to  Chadha.  Their  letter  to  me  expressed  unease  over  the  ad  hoc, 
uncoordinated  actions  that  had  already  been  taken  or  proposed, 
and  stated  their  belief,  "That  precipitous  action  in  this  area  could 
lead  to  more  troubling  consequences  than  those  which  were  raised 
by  the  Supreme  Court  decision  *  *  *". 

I  share  those  concerns  deeply  and  am  gratified  that  my  col- 
leagues have  selected  our  committee  as  the  vehicle  for  the  develop- 
ment of  such  an  institutional  response.  We  eagerly  accept  the 
charge  and  the  challenge  with  them. 

My  initial  impression,  however,  is  that  our  task  will  not  be  an 
easy  one.  First  off,  the  term  "legislative  veto"  has  always  been  a 
misleading  label.  Although  it  implied  a  single  monolithic  instru- 
ment, in  reality  it  covered  a  myriad  of  devices.  Moreover,  it  was 

(1) 


applied  in  a  variety  of  forms  to  a  wide  range  of  policy  areas  and 
had  effects  almost  as  varied  as  the  forms  devised.  But  if  there  was 
a  common  threat  that  linked  many  of  them,  it  was  that  they  repre- 
sented the  hard-won  and  often  delicate  accommodations  that  in 
recent  years  have  become  the  basis  for  working  relationships  be- 
tween Congress  and  the  Executive  in  a  number  of  sensitive  areas  of 
continuing  policy  and  public  concern. 

The  veto  was  a  powerful  means  of  facilitating  some  manner  of 
decision  and  the  delegation  of  authority.  In  other  words,  the  legis- 
lative veto  served  as  a  pragmatic  instrument  that  assisted  our  Gov- 
ernment of  separated  powers  to  work  effectively. 

These  efficacious  accommodations  were  abruptly  put  asunder  by 
Chadha  and  are  now  legally  unavailable  to  temper  or  avoid  serious 
conflict.  The  challenge  for  the  Congress  in  the  immediate  future  is 
to  fill  those  voids  expeditiously  and  in  a  manner  that  will  facilitate 
the  effective  and  cooperative  function  of  the  legislative  and  admin- 
istrative decisionmaking  processes. 

This  will  not  be  an  easy  task.  If  precise  functional  replacements 
are  desired,  an  essential  prerequisite  to  any  legislative  action  will 
be  an  understanding  of  what  each  particular  veto  provision  was  in- 
tended to  accomplish  and  an  assessment  whether  it  in  fact  accom- 
plished that  purpose.  Only  then  can  the  selection  be  made  of  a 
lawful  response,  or  combination  of  responses,  that  will  be  appropri- 
ate to  a  particular  set  of  circumstances. 

The  necessity  for  such  an  analytic  framework  has  been  made 
more  evident  by  the  widely  disparate,  and  often  seemingly  inaccu- 
rate, scattershot  approaches  that  have  been  taken  or  suggested  in 
the  few  months  since  Chadha  was  announced.  They  have  ranged 
from  proposals  that  would  require  all  rules  of  all  agencies  be 
passed  into  law  by  joint  resolution  before  they  could  become  effec- 
tive, to  those  that  would  replace  now  unlawful  one-  and  two-House 
vetoes  with  report  and  wait  provisions. 

The  joint  resolution  mechanisms,  whether  positive  or  negative, 
generic  or  individualized,  uniformly  provide  for  expedited  proce- 
dures for  floor  consideration.  And,  most  surprisingly,  at  least  17 
unlawful  legislative  vetoes,  most  of  them  of  the  committee  veto  va- 
riety, have  been  enacted  into  law  since  Chadha.  In  short,  there  as 
yet  appears  to  be  no  systematic  attempt  to  tailor  a  review  mecha- 
nism to  a  particular  situation  or  to  rationalize  and  justify  the  ap- 
plication of  a  generic  solution  to  a  particular  area  of  administra- 
tive decisionmaking.  Nor  has  there  been  any  evidence  of  any  con- 
sideration of  the  impact  those  proposals  may  have  on  the  operation 
of  this  institution. 

We  start  our  deliberations  without  any  preconceptions  as  to  a 
preferred  solution  in  any  area  or  with  a  preference  for  any  device. 
We  will  seek  advice  and  counsel  from  a  variety  of  different  perspec- 
tives and  disciplines,  from  each  branch  of  our  Government,  from 
the  business  world  and  academia,  from  Republicans  and  Demo- 
crats, and  any  other  source  that  can  assist  us.  In  the  end  we  hope 
we  may  distill  from  this  collective  wisdom  a  framework  for  action. 
This  opening  set  of  hearings  will  focus  generally  on  Chadha  s 
future  impact  on  the  legislative  process.  Today  we  will  hear  from  a 
number  of  our  congressional  colleagues.  Tomorrow  we  have  ar- 
ranged for  a  distinguished  panel  of  scholars.  Future  hearings  will 


concentrate  on  Chadha's  effects  and  impact  on  the  administrative, 
judicial,  and  budget  processes. 

I  add  only  this. 

In  another  meeting  I  suggested  that  I  thought  it  would  be  wise  if 
the  staffs  of  the  several  standing  committees  would  examine  the 
legislative  vetoes  which  have  passed  through  their  respective  com- 
mittees— look  at  them  critically  now  in  the  light  of  the  Chadha  de- 
cision— first,  was  the  legislative  veto  necessary  to  accomplish  the 
purpose  that  the  legislative  committee  had  in  mind  in  the  promul- 
gation of  that  legislation,  and  was  that  the  only  or  the  most  desira- 
ble step  to  take  in  attempting  to  realize  the  aim  that  the  commit- 
tee had  in  the  enactment  of  that  legislation.  My  own  view  has 
changed. 

We  asked  two  committees  to  take  back  bills  that  had  legislative 
vetoes  in  them,  because  we  took  the  prima  facie  position  that  since 
the  Chadha  decision,  all  legislative  vetoes  were  illegal. 

I  have  just  finished  reading  an  article  for  the  Harvard  Law  Jour- 
nal by  Professor  Tribe  severely  criticizing  the  Chadha  decision,  and 
pointing  out  the  many  weaknesses  in  the  reasoning  that  led  to  the 
conclusion  in  that  decision,  and  especially  emphasizing  the  sweep- 
ing character  of  the  decision.  It  struck  me  in  the  beginning  as  over- 
simplistic. 

I  mentioned  this  matter  to  the  former  dean  of  the  Harvard  Law 
School,  Dean  Griswold,  and  he  said,  "I  feel  the  same  way  about  it;  I 
feel  it  is  oversimplistic  in  its  answer  to  the  problem  of  the  legisla- 
tive veto." 

But  I  am  of  the  opinion  now  that  the  best  thing  the  Rules  Com- 
mittee can  do  is,  carefully  examine  the  legislation  that  comes  to  us 
from  the  respective  substantive  committees  with  legislative  vetoes. 
In  cases  where  we  think  there  is  a  sound  reason  for  the  legislative 
veto  because  it  is  the  best  way  of  achieving  what  the  legislative 
committee  has  in  mind,  that  we  go  ahead  and  let  it  go  out  and 
eventually  find  its  way  up  the  ladder  of  judicial  decision.  I  hope  it 
will  go  to  the  Supreme  Court  itself.  I  think  eventually  the  Chadha 
decision  will  be  whittled  down  until  we  can  find  ways  to  do  the 
things  that  we  feel  necessary  in  protection  of  the  legislative  prerog- 
ative, still  under  the  eventual  Chadha  decision. 

Those  are  just  a  few  thoughts  that  came  into  my  mind. 

I  had  in  mind  Mr.  Moakley  would  lead  off  with  any  comment  he 
would  like  to  make. 

Mr.  Moakley.  I  would  like  to  defer  to  Chairman  John  Dingell  to 
be  the  leadoff  witness,  if  you  wouldn't  mind,  Mr.  Chairman. 

The  Chairman.  All  right. 

Mr.  Dingell  was  one  of  those  that  signed  a  letter  to  us,  asking 
our  working  together.  We  are  honored  to  have  you  here,  Mr.  Din- 
gell. We  know  how  important  this  matter  is  to  you  and  your  impor- 
tant committee,  and  also  the  valuable  contribution  you  have  made 
and  will  make  toward  what  our  policy  should  be  with  respect  to 
this  decision. 

We  are  pleased  to  have  you  here.  We  welcome  your  statement. 


STATEMENT  OF  HON.  JOHN  D.  DINGELL,  A  REPRESENTATIVE  IN 
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Mr.  DiNGELL.  Mr.  Chairman,  I  thank  you  for  the  courtesy  you  do 
me  in  permitting  me  to  appear  today.  I  want  to  thank  you  and  this 
distinguished  committee  for  the  leadership  you  are  providing  in  ad- 
dressing this  problem — what  it  is  the  Congress  should  do  with 
regard  to  the  Chadha  decision. 

Mr.  Chairman,  I  would  point  out  that  like  every  other  constitu- 
tional decision,  it  is  subject  to  a  great  deal  of  interpretation.  And 
the  number  of  interpretations  is  roughly  equal  to  the  number  of  in- 
terpreters. 

Many  feel  that  this  is  a  matter  of  the  utmost  gravity  and  impor- 
tance and  some  kind  of  a  legislative  calamity.  Respectfully,  I  would 
differ  with  that. 

The  issue  needs  the  careful  attention  of  a  responsible,  wise  com- 
mittee with  sufficient  courage  and  security  in  terms  of  its  intellec- 
tual processes  to  address  this  matter  in  the  kind  of  calm  and  sensi- 
ble approach  that  is  needed  to  address  the  problems  which  really 
exist  and  the  problems  which  are  perceived,  and  regrettably  the 
sense  of  hysteria  that  surrounds  this  particular  thing. 

It  also  needs  a  committee  which  has  the  ability  to  understand 
the  political  pressures  which  are  motivating  many  of  the  actions 
which  contributed  to  the  Chadha  decision,  which  flow  from  the 
Chadha  decision,  and  which  are  related  to  matters  involved  in  the 
question  of  legislative  veto. 

I  would  like  to  make  further  comments  on  this,  Mr.  Chairman, 
after  I  finish  my  prepared  statement.  But  I  do  want  to  observe  that 
your  committee  is  probably  the  only  committee  which  can  deal 
with  this  unfortunate  issue  in  a  rational  and  unitary  fashion,  and 
to  avoid  the  distressing  and  I  believe  embarrassing  picture  of  the 
House  continuously  moiling  and  toiling  on  the  question  of  legisla- 
tive veto,  and  regrettably  the  question  of  legislative  veto  has  got 
enmeshed  into  the  question  of  regulatory  reform.  The  two  issues, 
let  me  assure  you,  Mr.  Chairman,  in  the  minds  of  anybody  who  will 
rationally  study  the  question,  are  as  far  apart  as  the  poles  on  the 
Earth.  Neither  is  the  same,  and  indeed  the  question  of  regulatory 
reform  should  be  approached  entirely  separately.  The  tool  of  legis- 
lative veto  should  not  be  used  as  a  substitute  for  regulatory  reform 
if  such  is  in  fact  needed. 

There  are  several  reasons  that  we  find  ourselves  afflicted  with 
the  legislative  veto.  The  first  reason  is  that  it  is  necessary  to  craft 
a  legislative  compromise  which  would  be  acceptable  to  the  Con- 
gress. If  you  will  recall,  that  was  used  when  the  legislation  was 
passed  to  afford  the  President  power  to  reorganize  the  Congress. 

It  was  partly  in  that  instance  a  compromise  to  permit  that  power 
to  be  afforded  to  the  President.  But  it  also  was  a  compromise  which 
was  effected  to  permit  the  President  to  avoid  the  amendatory  proc- 
ess that  would  be  inflicted  upon  him  if  the  Congress  had  to  affirm- 
atively approve  the  action  which  he  took  through  the  legislative 
process.  And  the  President  couldn't  figure  out  how  he  was  going  to 
get  a  program  to  restructure  the  executive  through  the  Congress 
without  a  large  number  of  amendments  both  on  procedure,  on  sub- 
stance, and  also  on  the  basic  structure.  And  all  you  have  to  do  is  to 


look  back  to  the  history  of  what  has  transpired  with  regard  to  the 
different  pieces  of  legislation  which  have  set  up  Cabinet-level 
bodies. 

That  is  the  first  reason. 

There  are  some  other  reasons  which  I  would  like  to  address,  as  I 
go  along,  one  of  which  is  to  use  this  as  a  device  to  put  the  Congress 
in  business  as  some  kind  of  court  of  appeals  or  some  kind  of  a  regu- 
lator of  the  regulators. 

The  consequences  of  this  are  extremely  mischievous,  as  you  can 
understand,  for  many  reasons.  The  Congress  winds  up  having  to 
review  every  decision  that  is  made  downtown.  And  we  will  also 
find  ourselves  in  the  unpleasant  position  of  having  to  go  home  and 
try  to  lie  out  of  why  we  have  done  certain  things  of  which  we  know 
nothing,  why  we  have  not  done  those  things,  or  why  we  have  not 
done  them  differently. 

I  would  venture  to  say  if  you  want  to  clog  this  place  with  an  ab- 
solutely intolerable  workload,  put  in  place  this  kind  of  substitute 
that  one  of  my  good  friends  and  coUesigues  offered  on  the  floor  in 
the  past  week  or,  as  is  set  forth  by  the  court,  as  a  decisionmaking 
process  for  the  Congress  in  the  course  of  legislative  veto.  It  would 
be  a  calamity  in  every  particular,  including  a  poHtical  calamity,  for 
anybody  unfortunate  enough  to  sit  in  this  place  during  the  time 
that  kind  of  thing  is  going  on. 

Mr.  Chairman,  the  Chadha  decision  is  not  a  decision  of  great 
moment.  It  is  a  simple  enunciation  of  a  basic  constitutional  princi- 
ple that  the  court  found  absolutely  impelling  upon  it.  I  don't  think 
it  is  going  to  be  changed  by  any  number  of  cases  submitted  by  this 
body  or  any  other  legislative  body  to  that  institution.  They  are 
simply  going  to  adhere  to  that. 

It  was  a  conservative  court,  not  a  radical  liberal  court  at  all. 
Given  that,  I  think  they  are  going  to  persist  in  the  course  we  have 
taken. 

Mr.  Chairman,  this  committee  is  one  of  the  central  committees 
in  this  body.  It  has  a  record  of  genuine  expertise  in  the  area  of  leg- 
islative oversight,  in  the  area  of  legislation,  in  the  area  of  the 
rules,  and  also  a  broad  understanding  of  the  Government's  busi- 
ness, because  you  hear  the  testimony  from  chairmen  of  every  com- 
mittee and  other  Members  of  this  body  on  every  piece  of  legisla- 
tion. 

Your  expertise  is  sufficiently  broad  to  deal  with  it,  and  you  are 
the  only  institution  that  can  address  the  problem  from  a  central 
view  and  froni  a  central  position.  And  having  the  other  committees 
of  this  body  either  in  their  own  workings  or  on  the  floor  in  legisla- 
tion they  are  handling,  faced  with  the  continuing  process  of  ad- 
dressing the  question  of  legislative  veto  can  only  result  in  further 
calamaties  of  the  kind  that  we  observe  in  the  Chadha  decision. 

It  was  for  this  reason  that  16  of  your  committee  chairmen,  Mr. 
Chairman,  last  July  requested  your  committee  to  undertake  the 
lead  role  in  this  matter.  I  want  to  commend  you  again  and  thank 
you  for  what  you  have  done  in  this  regard. 

Before  we  begin  to  develop  a  response  to  the  Chadha  ruling,  I 
feel  it  is  imperative  to  identify  exactly  what  we  are  responding  to. 
There  are  many  misconceptions  about  what  the  Chadha  decision 
does  and  does  not  do  to  Congress  as  an  institution.  Some  of  these 


misconceptions  are  innocent;  some  of  them  are  perpetuated  by 
those  who  seek  to  gain  some  advantage  in  playing  to  a  perceived 
weakness. 

Let  me  discuss  first  what  I  believe  the  Chadha  decision  does 
mean.  Quite  narrowly,  it  means  that  the  one-House  legislative  veto 
contained  in  section  244(c)(2)  of  the  Immigration  and  Nationality 
Act  is  unconstitutional.  The  broadest  interpretation  of  this  deci- 
sion, confirmed  by  the  Court  in  subsequent  decisions  involving  the 
Federal  Energy  Regulatory  Commission  and  the  Federal  Trade 
Commission,  is  that  all  legislative  vetoes  of  one  House,  two  Houses, 
or  any  intermediate  variety,  are  unconstitutional.  This  is  so  wheth- 
er the  veto  is  of  a  rule,  an  adjudication  or  other  Executive  action, 
and  whether  the  decision  is  that  of  the  President,  an  executive 
branch  agency,  an  independent  regulatory  agency,  or  any  other 
governmental  body  or  official. 

We  have  lost  the  opportunity  to  avail  ourselves  of  a  legislative 
tool  of  limited  value.  This  was  a  tool  which  gained  such  prevalence 
since  its  inception  some  50  years  ago  that  Congress  became  depend- 
ent upon  it  as  an  excuse  for  making  hard  decisions,  for  crafting  leg- 
islative compromises,  or  sometimes  just  to  satisfy  the  Executive. 

In  formulating  a  response  to  this  loss,  I  believe  we  must  examine 
the  use,  value,  and  effect  of  the  now  unavailable  legislative  veto 
tool.  The  greatest  value  of  the  legislative  veto  was  not  in  its  exer- 
cise, but  as  a  means  of  breaking  an  impasse.  The  legislative  veto 
was  not  beneficial  in  gaining  legislative  majorities  and  political 
compromises  when  none  could  otherwise  be  forged. 

If  you  look  at  the  legislation  which  created  the  reorganization 
powers,  that  is  a  clear  example  of  that  use,  or  the  legislation  which 
decontrolled  crude  oil,  which  did  not  permit  the  President  to  act  in 
areas  of  removing  controls,  except  on  a  one-House  legislative  veto. 
You  will  understand  that  the  purposes  of  the  legislative  in  those 
instances  was  either  to  satisfy  the  Executive  as  in  the  first  case,  or 
in  the  second  case  to  make  possible  the  crafting  of  a  compromise 
and  the  delegation  of  authority  which  never  otherwise  would  have 
been  possible  absent  that  event. 

This  was  the  value  of  the  legislative  veto  during,  as  I  mentioned, 
congressional  consideration  of  matters  such  as  natural  gas  policy, 
crude  oil  policy,  alternative  energy  sources,  automobile  and  other 
consumer  safety  areas. 

The  legislative  veto  came  into  being  in  order  to  obtain  some 
Presidential  agreement  whereby  the  Executive  would  obtain  the 
grant  of  some  specific  power  which  would  not  exist  but  for  enact- 
ment of  the  law,  and  Congress  would  retain  a  limitation  on  that 
delegation;  namely,  that  the  Executive  decision  would  be  subject  to 
congressional  review  and  veto.  That  power  remains  here  as  it 
always  has,  but  in  a  different  form. 

We  have  to  act  by  the  enactment  of  legislation.  But  we  can  also, 
Mr.  Chairman,  simply  issue  the  legislative  authorities  to  the  Exec- 
utive by  enactment  of  legislation  for  a  shorter  period,  or  to  sunset 
different  statutory  responsibilities  and  duties  that  are  imposed 
upon  the  Executive.  Or  to  engage  in  vigorous  legislative  oversight 
of  the  kind  that  our  Committee  on  Energy  and  Commerce  does  on 
a  regular  day-to-day  basis. 


Increasingly,  however,  the  legislative  veto  was  put  forward  as  an 
easy  remedy  when  the  Congress  was  unable  to  face  hard  choices  or 
fashion  workable  compromises.  The  legislative  veto  was  of  value, 
therefore,  as  an  aid  to  bring  about  compromise  between  the  Con- 
gress and  the  Executive  and  within  Congress  itself. 

The  Chairman.  Suppose  we  run  down  and  vote  and  come  right 
back. 

[A  brief  recess  was  taken.] 

The  Chairman.  The  committee  will  come  to  order,  please. 

Mr.  Dingell,  we  are  pleased  to  have  you  continue  your  excellent 
statement. 

Mr.  Dingell.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman,  as  I  had  observed,  the  legislative  veto  was  of 
some  value  as  a  tool  of  congi^essional  oversight.  Indeed,  if  the  Exec- 
utive or  an  independent  regulatory  agency  proposed  some  action 
which  was  not  in  accordance  with  the  congressional  intent  of  the 
law  being  implemented,  the  legislative  veto  worked  as  an  effective 
tool  to  void  such  action  or  to  leverage  a  desired  outcome. 

I  think  we  ought  to  be  worried  about  the  business  of  using  the 
legislative  veto  as  a  mechanism  to  leverage  the  desired  outcome, 
because,  as  I  mentioned,  there  are  many  around  here  who  have  a 
variety  of  motives  or  reasons  for  desiring  to  see  some  kind  of  a  leg- 
islative veto  in  place. 

Mr.  Chairman,  since  the  first  legislative  veto  provision  was 
adopted  in  a  1932  Executive  Reorganization  Act,  Congress  has  ap- 
proved only  125  resolutions  vetoing  Presidential  or  agency  actions. 
I  think  a  study  of  those  vetoes  will  be  informative.  Of  these  125 
vetoes,  and  that  is  in  a  period  of  50  years,  66,  or  more  than  half, 
have  been  veto  rejections  of  Presidential  spending  deferrals  author- 
ized by  the  Congressional  Budget  and  Impoundment  Control  Act  of 
1974.  Of  the  remaining  59  vetoes  actually  exercised,  24  were  disap- 
provals of  Presidential  reorganization  plans  under  statutory  au- 
thority that  no  longer  exists. 

I  would  suspect  in  the  hierarchy  of  things,  these  disapprovals 
and  this  use  of  the  legislative  veto  was  perhaps  the  most  important 
in  terms  of  real  impact  on  the  Nation  and  the  real  impact  on  the 
Government.  In  short,  in  the  50-year  experience  of  legislative 
vetoes.  Congress  exercised  that  option  in  only  35  cases  of  agency 
regulation  or  other  action. 

One  can  only  wonder  in  how  many  of  those  cases  the  particular 
action  was  vetoed  because  it  was  not  in  accordance  with  congres- 
sional intent  or  whether  it  was  vetoed  only  because  the  subject  of 
that  action  merely  gained  sufficient  political  leverage  through  lob- 
bying to  overturn  the  action  in  question.  Congress  has,  therefore, 
lost  a  somewhat  questionable  oversight  tool,  and  probably  in  the 
whole  arsenal  of  congressional  oversight  ranks  only  as  a  kind  of  a 
questionable  oversight  tool. 

I  would  observe,  Mr.  Chairman,  that,  given  this,  you  should  be 
concerned  about  those  who  confuse  the  legislative  veto  as  some 
kind  of  a  substitute  for  reform,  and  regulatory  reform,  which  has 
become  something  of  a  code  word  or  a  word  to  conjure  with  in  this 
town. 

The  legislative  veto  was  of  some  value  in  airing  timely  and 
meaningful  Presidential  consultation  and  communication  with  the 
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Congress.  This  benefit  was  particularly  apparent  in  the  foreign  af- 
fairs area.  The  use  of  the  classical  legislative  veto  model  has  now 
been  lost  as  a  method  to  force  such  consultations.  But  others, 
equally  effective,  remain  unavailable;  refusal  to  appropriate  limita- 
tions on  appropriation  bills,  limitations  in  authorization  bills,  au- 
thorization bills  or  appropriation  bills  in  limited  amount  in  terms 
of  dollars  or  in  short  duration. 

So  we  are  not  without  mechanisms  to  deal  with  these  questions. 
We  are  also  not  without  authority  to  hail  the  administration  before 
the  appropriate  congressional  committees  and  compel  them  to  testi- 
fy. And  we  are  not  without  the  powers  to  compel  the  production  of 
the  true  facts. 

As  you  know,  our  committees  have  had  a  number  of  discussions 
with  the  Executive  about  production  of  books  and  papers.  There 
has  been  a  noticeable  reluctance  on  the  part  of  different  adminis- 
trations to  produce  these.  Our  committee  has,  where  it  has  been 
sufficiently  vigorous,  always  prevailed  in  these  issues.  And  I  would 
observe  that  other  committees  have  the  same  talents,  capacities  to 
do  so. 

Obviously  there  is  a  need  for  budget,  staff,  and  skill  on  the  part 
of  the  committee,  and  a  measure  of  determination  and  also  the 
need  for  an  essential  solidity  of  view  amongst  the  sundry  members 
of  the  committees  that  this  should  be  exercised.  But  that  is  easily 
available  in  the  instances  where  the  issue  I  think  is  sufficiently 
clear. 

In  any  event,  Mr.  Chairman,  the  Chadha  decision  means  that 
Congress  has  lost  the  ability  to  use,  in  what  the  courts  have  held 
an  extralegal  way,  the  legislative  veto  device.  The  device  had  some 
value  as  a  method  by  which  to  forge  some  legislative  consensus  to 
require  Presidential  consultation  and  to  exercise  congressional 
oversight.  Other  mechanisms  remain  to  the  Congress  to  achieve 
these  ends. 

Let  us  now  examine  what  the  Chadha  decision  does  not  mean. 
Some  would  have  us  believe  that  Congress  has  been  dealt  a  stag- 
gering blow  by  the  Supreme  Court;  that  the  careful  balance  of 
power  so  carefully  fashioned  in  the  Constitution  has  irretrievably 
been  tilted. 

I  do  not  believe  that  is  so. 

The  decision  does  not  mean,  as  one  commentator  said,  "We're  at 
a  critical  crossroads  in  the  evolution  of  our  government."  Those 
who  suggest  the  Chadha  decision  renders  Congress  weak  and  impo- 
tent to  deal  with  or  control  the  Executive  and  the  independent  reg- 
ulatory commissions  are  simply  wrong,  and  have  not  studied  the 
other  resources  available  to  the  Congress  to  deal  with  this. 

One  must  then  ask  whether  we  must  act  in  haste,  either  because 
we  have  these  erroneous  interpretations  or  whether  this  is  going  to 
be  some  sort  of  substitute  for  this  wonderful  world  of  regulatory 
reform  about  which  we  hear  so  much. 

In  fact,  the  Chadha  decision  negates  not  one  of  the  authorities 
granted  Congress  in  article  I  of  the  Constitution.  We  still  have  sub- 
stantial authority  through  authorizing  legislation,  the  appropria- 
tions process,  controlling  the  terms  of  the  statutory  delegations,  the 
power  of  the  Senate  over  Presidential  appointments  and  treaties, 
oversight  investigations  which,  properly  conducted,  are  devices  of 


immense  value  and  power,  the  power  to  alter  the  standard  of  judi- 
cial review  and  to  grant  increased  standing  to  those  who  may  seek 
it,  and  ultimately,  if  laws  are  not  enforced,  the  power  to  impeach 
officials  in  the  executive  branch. 

These  examples  of  limitational  authority  Congress  may  exercise 
over  the  Executive  must  be  seen  in  the  stark  light  of  the  ultimate 
truth  so  vividly  put  by  the  constitutional  scholar  Charles  Black: 

My  classes  think  I  am  trying  to  be  funny  when  I  say  that  by  simple  majorities 
Congress  could,  at  the  start  of  any  fiscal  biennium,  reduce  the  President's  staff  to 
one  secretary  for  answering  social  correpondence,  and  that  by  two-thirds  majorities 
Congress  could  put  the  White  House  up  at  auction.  But  I  am  not  trying  to  be  funny; 
these  things  are  literally  true. 

If  anything.  Congress  lacks  not  an  adequate  arsenal  of  tools  to 
achieve  a  desired  result,  but  merely  the  will  to  exercise  them. 

It  also  in  many  instances  lacks  the  consensus  necessary  for  the 
Congress  to  achieve  a  legislative  product. 

One  of  the  more  obvious  examples  of  misconstruction  of  the  sig- 
nificance of  the  Chadha  decision  is  contained  in  the  Congressional 
Record  of  October  26,  1983.  In  an  entry  entitled  "The  Chadha  Re- 
sponse Bill,"  the  distinguished  minority  whip.  Congressman  Trent 
Lott,  states: 

This  bill  has  been  specifically  drafted  in  response  to  the  Supreme  Court's  June  23 
decision  in  INS  against  Chadha,  holding  the  legislative  veto  unconstitutional. 

Does  the  Chadha  decision  have  anything  to  do  with  the  proce- 
dural requirements  for  informal  rulemaking  contained  in  the  Ad- 
ministrative Procedures  Act?  It,  of  course,  does  not. 

Does  the  Chadha  decision  concern  the  review  of  regulations  by 
the  Office  of  Management  and  Budget?  It,  of  course,  does  not. 

I  would  urge  this  committee  most  strongly  to  avoid  giving  com- 
fort to  those  who  would,  through  overstatement  and  deception  of 
the  Chadha  decision,  seek  to  promote  something  they  have  long 
characterized  as  regulatory  reform. 

As  I  have  stated,  there  is  a  vast  difference  between  congressional 
oversight  and  regulatory  reform.  There  is  enormous  difference  be- 
tween regulatory  reform  and  what  the  Chadha  decision  says  in" 
terms  of  one-House  veto.  If  regulatory  reform  is  needed,  let  us  ad- 
dress the  question  of  regulatory  reform.  Let  us  have  those  who 
seek  to  reform  the  regulatory  process  come  forward  with  a  clear 
statement  of  what  they  want.  Let  them  bring  forward  legislation 
which  would  accomplish  this  reform.  And  let  us  seek  to  no  longer 
beat  around  the  bush  and  to  confuse  the  Chadha  decision,  the  leg- 
islative veto,  with  regulatory  reform. 

Let  us  also  see  to  it  that  in  our  undertakings  that  the  Congress 
not  be  deceived  into  the  assumption  that  regulatory  reform  is 
something  that  can  be  done  by  changes  in  the  law  which  would 
evade  other  constitutional  questions  which  are  of  equal  importance. 

Within  a  week  of  the  Chadha  decision,  I  wrote  the  able  chair- 
man of  the  Judiciary  Committee's  Adminstrative  Law  and  Govern- 
mental Relations  Subcommittee,  expressing  my  view  that  the  deci- 
sion gave  added  weight  to  the  arguments  against  regulatory  reform 
legislation.  Those  legislative  proposals  would  create  within  the  Ex- 
ecutive and  the  Court's  new  opportunities  to  control  or  influence 
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the  regulatory  process,  some  of  them  of  constitutional  doubtful 
character. 

To  the  extent  that  the  Chadha  decision  in  some  ways  weakens 
congressional  authority  over  regulation  in  comparison  to  the  other 
branches,  I  hardly  think  Congress  would  wish  to  heap  new  powers 
upon  the  executive  and  the  judiciary.  This  would  clearly  be  the 
effect  of  Mr.  Lott's  bill  H.R.  3939  and  other  similar  proposals. 

Once  we  have  a  firm  understanding  of  what  the  Chadha  decision 
does  and  does  not  do,  we  can  proceed  to  fashion  a  response  to  it.  If 
we  need  a  response  to  it  from  the  standpoint  of  congressional 
powers  and  responsibilities,  we  can  fashion  I  think  a  proper  and 
reasoned  response  to  that  need. 

Admittedly,  the  Congress  has  lost  the  legislative  veto  as  a  device 
with  whatever  purposes  it  served.  But  certainly  we  have  not  lost 
the  means  to  accomplish  those  purposes  in  other  ways,  ways  which 
do  not  include  ceding  our  constitutional  prerogative  to  the  Execu- 
tive, or  conferring  upon  the  Executive  powers  which  are  probably 
unconstitutional  or  at  least  of  doubtful  good  judgment. 

Mr.  Chairman,  to  the  extent  that  the  legislative  veto  was  an  ef- 
fective tool  in  helping  forge  a  political  consensus,  either  in  the  Con- 
gress or  elsewhere,  it  is  no  longer  obtainable,  and  we  will  be  forced 
to  write  laws  probably  with  greater  specificity,  and  with  more 
narrow  delegations  of  authority,  far  less  discretion  will  be  left  for 
regulatory  consideration  and  consequently  the  scope  of  judicial  in- 
terpretation will  probably  have  to  be  narrowed. 

The  most  likely  and  desirable  response  to  the  Chadha  decision 
then  will  be  the  recognition  of  the  necessity  that  the  Congress 
work  harder  to  direct  the  Executive  in  the  initial  legislation  and 
that  it  work  harder,  more  carefully,  and  more  directly  to  direct  the 
Executive  in  carrjdng  out  the  congressional  intent  and  to  see  to  it 
that  through  the  mechanism  of  the  different  legislative  oversight 
tools,  that  the  intent  of  Congress  is  carried  out  by  the  Executive  or 
by  the  regulatory  bodies. 

And  that  effort  will  have  to  be  directed  also  at  the  independent 
agencies  in  Washington  to  see  to  it  that  that  breed  of  regulatory 
structure  in  the  Federal  Government  also  responds  to  the  intent  of 
Congress. 

Quite  honestly,  the  result  will  be,  I  think,  then,  a  Congress  which 
will  be  strengthened  in  relation  to  the  other  branches,  but  it  will 
be  strengthened  because  we  do  what  we  can  do  under  the  Constitu- 
tion, we  do  what  we  should  do  under  the  Constitution  and  we  do  it 
in  a  vigorous  and  proper  and  sensible  way. 

Mr.  Chairman,  the  Congress  may  also  wish  to  replace  the  man- 
dated consultation  and  exchange  of  information  achieved  through 
some  legislative  veto  provisions. 

First  of  all,  we  have  most  of  those  powers  without  going  "hat  in 
hand"  to  the  Executive.  And  we  can,  however,  enhance  them  if 
that  be  needed. 

Certainly  there  is  nothing  constitutionally  wrong  with  provisions 
which  have  automatic  delays  in  the  effective  date  of  otherwise  final 
action  to  allow  an  opportunity  for  Congress  to  review  the  action,  to 
see  whether  it  wishes  to  seek  some  legislative  overturning,  modifi- 
cation or  delaying  of  the  action. 
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"Report  and  wait"  provisions  may  be  of  enormous  value  in  spe- 
cific areas,  but  are  just  one  of  the  tools,  available  to  us.  I  would 
emphasize  that  the  loss  of  the  legislative  veto  means  loss  of  an 
oversight  tool  of  limited  value  and,  in  my  view,  a  tool  which  we 
will  never  retrieve  in  our  hands  in  the  form  it  was  when  it  was 
lost. 

It  is  in  this  area  that  the  greatest  danger  lies  in  attempting  to 
fashion  an  exact  replacement  of  the  lost  veto.  The  most  frequently 
expressed  replacement  for  the  legislative  veto  as  an  oversight  tool 
which  will  no  doubt  be  the  provision  providing  for  affirmative  ap- 
proval of  actions  through  enactment  of  a  joint  resolution. 

I  am  gratified  by  the  action  of  the  House  last  Thursday  evening 
in  acknowledging  during  consideration  of  the  Resource  Conserva- 
tion and  Recovery  Act  that  such  an  approval  of  rules  device  is  not 
appropriate  in  every  instance. 

In  all  truth,  I  don't  think  it  is  appropriate  in  very  many  in- 
stances. And  the  reason  is  that  if  you  want  to  see  the  Congress 
clogged,  overloaded,  incapable  of  action,  because  of  a  new  effort  to 
review  a  prodigious  number  of  actions  by  the  Executive  and  regula- 
tory structure,  that  is  a  fine  way  to  do  it. 

If  the  Congress  has  not  already  been  brought  to  its  knees  by  its 
own  excesses  or  by  the  workload  we  face,  then  this  will  certainly  be 
the  tool  which  will  prevent  us  from  functioning  effectively  and 
which  will  assure  that  the  institution  is  clogged  to  deal  with  any  of 
the  problems  which  concern  us. 

I  will  tell  you,  Mr.  Chairman,  that  if  this  is  the  tool  that  we  are 
to  face,  I  will  do  my  level  best,  as  chairman  of  our  committee,  to 
simply  place  every  one  of  these  resolutions  on  the  floor  so  that 
every  one  of  my  colleagues  might  have  the  opportunity  to  veto 
them. 

I  will  specifically  watch  those  who  push  this  tool  as  a  mechanism 
for  regulatory  reform.  I  am  sure  that  if  I  put  them — put  this  kind 
of  measure  on  the  floor  on  Monday  and  Fridays,  they  v/ill  be  quite 
delighted. 

Mr.  Chairman,  I  think  we  have  to  observe  that  in  certain  in- 
stances this  kind  of  tool  which  has  the  approval,  I  think,  of  the 
Chadha  case  will  be  valuable  in  extremely  limited  numbers  and 
kinds  of  cases,  possibly  under  war  powers  resolution,  the  danger  of 
widespread  use  of  this  approach,  Mr.  Chairman,  is,  of  course,  that 
the  congressional  agenda,  as  I  have  observed,  will  be  inundated  by 
trivial  matters  and  that  these  trivial  matters  would  essentially  be 
scheduled  by  outsiders  to  our  process. 

We  would  not  only  find  ours  clogged  with  trivia,  but  we  would 
also  find  ourselves  in  the  unfortunate  position  of  turning  the  sched- 
uling of  the  congressional  business  to  persons  outside  of  this  insti- 
tution. 

Mr.  Chairman,  the  Congress  would  be  forced  to  drop  from  its 
business  and  to  address  these  issues  whenever  an  agency  finished 
its  work  on  a  major  rule,  or  when  the  President  designated  such  a 
rule  as  major. 

Next,  we  would  proceed  to  become  immersed  in  the  fine  detail  of 
highly  technical,  mundane  regulations.  Of  course,  we  would  be 
walking  into  political  thickets  of  the  most  appalling  consequences 
at  every  turn  of  the  road. 
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Congress  is  no  more  capable,  politically  or  technically,  to  deal 
with  such  issues  than  when  the  regulatory  agencies  were  created.  I 
would  observe  that  the  regulatory  agencies  were  created  because 
the  Congress  was  keenly  aware  that  it  had  neither  the  time  nor 
the  expertise  to  deal  with  the  great  issues  of  the  day,  and  so  we 
created  the  agencies  to  exercise  those  powers. 

If  any  Member  feels  he  has  the  time  to  grapple  with  this  sort  of 
minutiae  of  agency  regulation,  then  he — and  I  suspect  this  House — 
would  be  much  better  served  if  he  sought  some  kind  of  position  as 
a  GS-9  in  the  Office  of  Standards  and  Regulations  at  EPA,  or  per- 
haps in  some  similar  body  inside  of  the  Office  of  Management  and 
Budget. 

I  really  don't  think,  Mr.  Chairman,  that  the  Congress  wishes  to 
create  a  structure  whereby  the  decision  of  every  independent  regu- 
latory agency  has  to  be  endorsed  by  some  kind  of  congressional  ap- 
proval. 

I  don't  think  we  want  to  see  ours  in  the  unique  situation  of  then 
seeing  this  mandated  congressional  action  being  subject  to  overturn 
by  Presidential  veto,  because,  remember,  after  we  had  enacted  a 
resolution  of  this  sort,  it  would,  by  reason  of  the  Constitution,  be 
subject  to  a  Presidential  veto. 

We  would  then,  to  see  that  it  went  into  place,  be  compelled  to 
reiterate  our  will,  not  by  a  simple  majority,  but  by  a  two-thirds 
vote.  This,  in  my  view,  is  a  constitutional  travesty  and  an  act  of  the 
most  extraordinary  unwisdom. 

This,  I  would  observe,  is  clearly  foreseeable  with  the  approval  of 
rules  joint  resolution  approach. 

In  light  of  Chadha,  the  Congress  may  wish  to  consider  other 
oversight  tools  not  previously  contemplated  or  rarely  used.  It  is 
conceivable  that  the  ability  of  congressional  oversight  committee 
staffs  to  take  sworn  depositions  of  individuals  or  the  ability  to  ade- 
quately enforce  executive  branch  subpenas  would  have  a  more  ben- 
eficial result  in  bringing  about  actions  consistent  with  congression- 
al intent  than  the  so-called  approval  of  rules  approach. 

Now,  Mr.  Chairman,  I  have  not  denigrated  the  need  of  the  legis- 
lative committees  to  deal  with  questions  relative  to  the  enforce- 
ment of  the  laws  or  the  change  of  the  laws.  Nor  have  I  denigrated 
the  need  of  the  congressional  committees  to  address,  if  Members 
who  push  this  idea  of  regulatory  reform  so  desire,  to  deal  with 
questions  like  the  Administrative  Procedure  Act,  which  is  really 
the  rule — the  code  of  rules  of  fair  play  before  the  regulatory  bodies. 

And  most  of  that  statute,  Mr.  Chairman,  and  members  of  this 
committee,  was  put  in  place  to  give  a  uniform  code  of  rules  that 
would  be  identifiable  to  all,  and  would  be  generally  the  same 
before  all  regulatory  agencies  from  the  standpoint  of  procedure. 

It  was  to  assure  that  everybody  was  fairly  treated.  It  had  the 
very  important  purpose  of  implementing  the  constitutional  require- 
ments which  had  been  laid  in  place  by  the  courts  for  the  genera- 
tions prior  to  the  time  that  the  Congress  enacted  that  legislation. 

And  as  such,  it  was  bought — rather,  an  acceptance  of  the  Consti- 
tution, enunciation  of  constitutional  rights  by  the  Congress  as  they 
belonged  to  and  affected  all  the  persons  before  the  regulatory 
bodies,  but  it  also  was  something  else. 
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It  was  a  tool  so  that  judicial  review  could  be  conducted  in  an  or- 
derly fashion  over  all  of  the  abundance  of  regulatory  actions  that 
have  to  be  taken  by  the  Government  of  this  country  in  the  kind  of 
society  which  we  are. 

I  also  would  observe  that  if  regulatory  reform  is  sought,  it  should 
not  be  a  regulatory  device  to  change  substantive  rights  afforded 
under  the  statutes  that  are  enacted  by  this  Congress  on  substantive 
matters. 

And  there  is  a  lot  of  confusion  inside  the  executive  branch  as  to 
whether  or  not  they  can  change  substantive  laws  by  changing  pro- 
cedural rules.  Now,  I  will  observe  parenthetically  to  you,  Mr. 
Chairman,  that  not  infrequently  there  are  good  folk  around  here 
who  try  to  do  this. 

And  I  am  not  talking  about  necessarily  inside  this  body.  I  am 
talking  about  in  Washington.  I  would  observe  to  you  also,  Mr. 
Chairman,  that  this  generally,  when  it  becomes  the  subject  of  polit- 
ical awareness  by  the  people  or  escapes  into  the  press,  brings  down 
wrath  upon  those  who  would  do  this,  that  they  don't  very  much 
enjoy  and  that  usually  results  in  a  substantial  change  of  their  posi- 
tion. 

Mr.  Chairman,  the  Committee  on  Energy  and  Commerce  will 
work  with  your  committee  and  I  and  the  staff,  and  I  am  sure  my 
colleagues  on  that  committee  stand  by,  willing  and  able  and  ready 
to  help  you  craft  whatever  reasonable  and  appropriate  response  to 
the  Chadha  decision  you  find  necessary. 

We  share  with  you  an  agreement  in  Thomas  Jefferson's  advice 
about  the  adoption  of  political  reforms.  He  made  this  statement: 
"The  patch  should  be  commensurate  with  the  hole." 

I  am  not  sure  that  some  of  the  patches  that  are  being  laid  before 
us  as  a  cure  to  the  holes  that  people  perceive  are  appropriate  to 
the  hole,  either  in  size  or  whether,  in  fact,  a  hole  really  exists. 

In  closing,  I  think  I  would  like  to  quote  from  my  friend  and  per- 
haps one  of  the  most  knowledgeable  of  our  colleagues  on  the  issue 
of  legislative  veto,  Mr.  Moakley.  In  his  appearance  before  the  Com- 
mittee on  the  Judiciary  last  July  he  stated, 

In  fashioning  institutional  remedies  to  the  current  situation,  I  would  hope  that  eill 
branches  of  Government  have  registered  a  valuable  lesson  to  be  learned  from 
Chadha.  The  process  of  Government  is — and  quite  legitimately — a  political  one.  The 
Nation  is  best  served  when  that  process  is  allowed  to  work,  even  with  some  tensions 
with  flexibility  and  a  fair  regard  by  each  branch  for  the  legitimate  role  of  the 
others. 

I  share  Mr.  Moakley's  observation  and  I  believe  that  it  is  impor- 
tant that  we  should  all  be  guided  by  it. 
Thank  you,  Mr.  Chairman. 
[Mr.  Dingell's  prepared  statement  follows:] 

Prepared  Statement  of  Hon.  John  D.  Dingell,  a  Representative  in  Congress 

From  the  State  of  Michigan 

I  appreciate  the  opportunity  to  discuss  the  status  of  this  institution,  the  House  of 
Representatives,  in  the  wake  of  last  June's  Supreme  Court  decision  in  the  case  of 
Immigration  and  Naturalization  Service  v.  Chadha.  Prior  to  the  Chadha  decision, 
the  Committee  on  Rules,  and  most  especially  its  two  subcommittees,  created  an  ex- 
cellent record  of  thoughtful  and  responsible  consideration  of  the  many  issues  sur- 
rounding the  legislative  veto  mechanism.  Because  of  this  committee's  record  of  ex- 
pertise in  this  area,  I  joined  16  other  committee  chairmen  last  July  in  requesting 
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that  your  committee  undertake  the  lead  role  in  evaluating  the  ramifications  of  the 
Chadha  decision  smd  developing  £m  institutional  response  to  it. 

Before  we  begin  to  develop  a  response  to  the  Chadha  ruling,  I  feel  it  is  imperative 
to  identify  exactly  what  we  are  responding  to.  There  are  many  misconceptions  about 
what  the  Chadha  decision  does  and  does  not  do  to  Congress  as  an  institution.  Some 
of  these  misconceptions  are  innocent;  some  of  them  are  perpetuated  by  those  who 
seek  to  gain  some  advantage  in  playing  to  a  perceived  weakness. 

Let  me  discuss  first  what  I  believe  the  Chadha  decision  does  mean.  Quite  narrow- 
ly, it  means  that  the  one-House  legislative  veto  contained  in  section  244(c)(2)  of  the 
Immigration  and  Nationality  Act  is  unconstitutional.  The  broadest  interpretation  of 
this  decision,  confirmed  by  the  Court  in  subsequent  decisions  involving  the  Federal 
Energy  Regulatory  Commission  and  the  Federal  Trade  Commission,  is  that  all  legis- 
lative vetoes  of  one  House,  two  Houses  or  any  intermediate  variety,  are  unconstitu- 
tional. This  is  so  whether  the  veto  is  of  a  rule,  an  adjudication  or  other  Executive 
action,  and  whether  the  decision  is  that  of  the  President,  an  executive  branch 
agency,  an  independent  regulatory  agency,  or  any  other  governmental  body  or  offi- 
cial. 

We  have  lost  the  opportunity  to  avail  ourselves  of  a  legislative  tool  of  limited 
value.  This  was  a  tool  which  gained  such  prevalence  since  its  inception  some  50 
years  ago  that  Congress  became  dependent  upon  it  as  an  excuse  for  making  hard 
decisions.  In  formulating  a  response  to  this  loss,  I  believe  we  must  examine  the  use, 
value,  and  effect  of  the  now  unavailable  legislative  veto  tool.  The  greatest  value  of 
the  legislative  veto  was  not  in  its  exercise,  but  as  a  means  of  breaking  an  impasse. 
The  legislative  veto  was  most  beneficial  in  gaining  legislative  majorities  and  politi- 
cal compromises  when  none  could  otherwise  be  forged.  Such  was  the  value  of  the 
legislative  veto  during  congressional  consideration  of  areas  such  as  natural  gas 
policy,  alternative  energy  sources,  and  automobile  and  other  consumer  safety  areas. 

The  legislative  veto  came  into  being  in  order  to  obtain  some  Presidential  agree- 
ment whereby  the  Executive  would  obtain  the  grant  of  some  specific  power  which 
would  not  exist  but  for  enactment  of  the  law  and  Congress  would  retain  a  limitation 
on  that  delegation,  namely  that  the  Executive  decision  would  be  subject  to  congres- 
sional review  and  veto.  Increasingly,  however,  the  legislative  veto  was  put  forward 
as  the  easy  remedy  when  Congress  was  unable  to  face  hard  choices  or  fashion  work- 
able compromises.  The  legislative  veto  was  of  value,  therefore,  as  an  aid  to  being 
about  compromise  between  the  Congress  and  the  Executive,  and  within  Congress 
itself 

The  legislative  veto  was  also  of  value  as  a  tool  of  congressional  oversight.  Indeed, 
if  the  Executive  or  an  independent  regulatory  agency  proposed  some  action  which 
was  not  in  accordance  with  the  congressional  intent  of  the  law  being  implemented, 
the  legislative  veto  worked  as  an  effective  tool  to  void  such  action  or  to  leverage  a 
desired  outcome.  Since  the  first  legislative  veto  provision  was  adopted  in  a  1932  Ex- 
ecutive Reorganization  Act,  Congress  has  approved  only  125  resolutions  vetoing 
Presidential  or  agency  actions.  Of  these  66  or  more  half  have  been  veto  rejections  of 
Presidential  spending  deferrals  authorized  by  the  Congressional  Budget  and  Im- 
poundment Control  Act  of  1974.  Of  the  remaining  59  vetoes  actually  exercised,  24 
were  disapprovals  of  Presidential  reorganization  plans  under  statutory  authority 
that  no  longer  exists.  In  short,  in  the  50-year  experience  of  legislative  vetoes.  Con- 
gress exercised  that  option  in  only  35  cases  of  agency  regulation  or  other  action. 
One  can  only  wonder  in  how  many  of  those  cases  the  particular  action  was  vetoed 
because  it  was  not  in  accordance  with  congressional  intent  or  whether  it  was  vetoed 
only  because  the  subject  of  that  action  merely  gained  sufficient  political  leverage 
through  lobbying  to  overturn  the  action  in  question.  Congress  has,  therefore,  lost  a 
somewhat  questionable  oversight  tool. 

The  legislative  veto  was  of  some  value  in  requiring  timely  and  meaningful  Presi- 
dential consultation  and  communication  with  the  Congress.  This  benefit  was  par- 
ticularly apparent  in  the  foreign  affairs  area.  The  use  of  the  classical  legislative 
veto  model  has  now  been  lost  as  a  method  to  force  such  consultations.  But  others, 
equally  effective,  remain  available. 

In  sum,  the  Chadha  decision  means  that  Congress  has  lost  the  ability  to  use,  in 
an  extralegal  way,  the  legislative  veto  device.  That  device  had  some  value  as  a 
method  by  which  to  forge  some  legislative  consensus,  to  require  Presidential  consul- 
tation and  to  exercise  congressional  oversight. 

Let  us  now  examine  what  the  Chadha  decision  does  not  mean.  Some  would  have 
us  believe  that  Congress  has  been  dealt  a  staggering  blow  by  the  Supreme  Court; 
that  the  careful  balance  of  power  so  carefully  fashioned  in  the  Constitution  has  irre- 
trieveably  been  tilted.  The  decision  does  not  mean,  as  one  commentator  said,  "We're 
at  a  critical  crossroads  in  the  evolution  of  our  Government."  Those  who  suggest  the 
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Chadha  decision  renders  Congress  weak  and  impotent  to  deal  with  or  control  the 
Executive  and  the  independent  regulatory  commissions  are  simply  wrong. 

In  fact,  the  Chadha  decision  negates  not  one  of  the  authorities  gremted  Congress 
in  Article  One  of  the  Constitution.  We  still  have  substantial  authority  through  au- 
thorizing legislation,  the  appropriations  process,  controlling  the  terms  of  the  statuto- 
ry delegations,  the  power  of  the  Senate  over  Presidential  appointments  and  treaties, 
oversight  investigations,  the  power  to  alter  the  standard  of  judicial  review  and  to 
grant  increased  standing  to  those  who  may  seek  it,  and  ultimately,  if  laws  are  not 
enforced,  the  power  to  impeach  officials  in  the  executive  branch.  These  examples  of 
limitational  authority  Congress  may  exercise  over  the  Executive  must  be  seen  in  the 
stark  light  of  the  ultimate  truth  so  vividly  put  by  the  constitutional  scholar  Charles 
Black:  "My  classes  think  I  am  trying  to  be  funny  when  I  say  that  by  simple  majori- 
ties. Congress  could,  at  the  start  of  any  fiscal  biennium,  reduce  the  President's  staff 
to  one  secretary  for  answering  social  correspondence,  and  that  by  two-third's  majori- 
ties. Congress  could  put  the  White  House  up  for  auction.  But  I  am  not  trying  to  be 
funny;  these  things  are  literally  true." 

If  anything,  Congress  lacks  not  an  adequate  arsenal  of  tools  to  achieve  a  desired 
result,  but  merely  the  will  to  exercise  them. 

One  of  the  more  obvious  examples  of  misconstruction  of  the  significance  of  the 
Chadha  decision  is  contained  in  the  Congressional  Record  of  October  26,  1983.  In  an 
entry  entitled,  "The  Chadha  Response  Bill",  the  distinguished  Minority  Whip,  Con- 
gressman Trent  Lott  states,  "This  bUl  has  been  specifically  drafted  in  response  to 
the  Supreme  Court's  June  23  decision  in  INS  gainst  Chadha,  holding  the  legislative 
veto  unconstitutional."  Does  the  Chadha  decision  have  an5^hing  to  do  with  the  pro- 
cedural requirements  for  informal  rulemaking  contained  in  the  Administrative  Pro- 
cedures Act?  It,  of  course,  does  not.  Does  the  Chadha  decision  have  something  to  do 
with  the  standards  for  judicial  review  of  agency  rulemakings?  It,  of  course,  does  not. 
Does  the  Chadha  decision  concern  the  review  of  regulations  by  the  Office  of  Man- 
agement and  Budget?  It,  of  course,  does  not.  I  would  urge  this  committee  most 
strongly  to  avoid  giving  comfort  to  those  who  would,  through  overstatement  and  de- 
ception of  the  Chadha  decision,  seek  to  promote  something  they  have  long  charac- 
terized as  regulatory  reform. 

Within  a  week  of  the  Chadha  decision,  I  wrote  the  able  chairman  of  the  Judiciary 
Committee's  Administrative  Law  and  Governmental  Relations  Subcommittee,  ex- 
pressing my  view  that  the  decision  gave  added  weight  to  the  arguments  against 
"regulatory  reform"  legislation.  Those  legislative  proposals  would  create  within  the 
Executive  agency  and  the  courts  new  opportunities  to  control  or  influence  the  regu- 
latory process.  To  the  extent  that  the  Chadha  decision  in  some  ways  weakens  con- 
gressional authority  over  regulation  in  comparison  to  the  other  branches,  I  hardly 
think  Congress  would  wish  to  heap  new  powers  upon  the  executive  and  the  judici- 
ary. This  would  clearly  be  the  effect  of  Mr.  Lott's  bill  H.R.  3939  and  other  similar 
proposals. 

Once  we  have  a  firm  understanding  of  what  the  Chadha  decision  does  and  does 
not  do,  we  can  proceed  to  fashion  a  response  to  it.  Admittedly,  we  have  lost  the  leg- 
islative veto  as  a  device  with  whatever  purposes  it  served.  But  certainly  we  have  not 
lost  the  means  to  accomplish  those  purposes  in  other  ways;  ways  which  do  not  in- 
clude ceding  our  Constitutional  prerogative  to  the  Executive.  To  the  extent  that  the 
legislative  veto  was  an  effective  tool  in  helping  forge  consensus  otherwise  not  ob- 
tainable, we  wiW  be  forced  to  wnrite  laws  with  greater  specificity,  and  more  narrow 
delegations  of  authority.  Far  less  discretion  will  be  left  for  regulatory  consideration 
and,  consequently,  the  scope  of  judicial  interpretation  will  be  narrowed.  The  most 
likely  and  desirable  response  to  the  Chadha  decision  then  will  be  the  recognition  of 
the  necessity  that  we  work  harder  to  direct  the  executive  and  the  independent  agen- 
cies in  implementing  our  laws.  The  result  will  be  a  strengthened  Congress  in  rela- 
tion to  the  other  branches. 

Congress  may  also  wish  to  replace  the  mandated  consultation  and  exchange  of  in- 
formation achieved  through  some  legislative  veto  provisions.  Certainly  nothing  is 
constitutionally  wrong  with  provisions  which  have  automatic  delays  in  the  effective 
date  of  otherwise  final  action  to  allow  an  opportunity  for  Congress  to  review  the 
action  to  see  whether  it  wishes  to  seek  legislation  overturning,  modifying  or  delay- 
ing it.  Such  report  and  wait  provisions  may  be  of  value  in  specific  areas. 

I  would  emphasize  that  the  loss  of  the  legislative  veto  means  the  loss  of  an  over- 
sight tool  of  limited  value.  It  is  in  the  area  that  the  greatest  danger  lies  in  attempt- 
ing to  fashion  an  exact  replacement  for  the  lost  veto.  The  most  frequently  expressed 
replacement  for  the  legislative  veto  as  an  oversight  tool  will  no  doubt  be  the  provi- 
sion providing  for  the  affirmative  approval  of  actions  through  enactment  of  a  joint 
resolution.  I  am  gratified  by  the  action  of  the  House  last  Thursday  evening  in  ac- 
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knowledging  during  consideration  of  the  Resource  Conservation  and  Recovery  Act 
reauthorization  bill  that  such  an  approval  of  rules  device  is  not  appropriate  in  every 
instance.  While  such  a  device  may  be  of  value  in  extremely  limited  cases,  possibly 
under  the  War  Powers  Resolution,  the  danger  of  widespread  use  of  this  approach  is, 
of  course,  that  the  congressional  agenda  would  be  inundated  with  trivial  matters 
scheduled  by  outsiders. 

First,  Congress  would  be  forced  to  drop  its  business  whenever  an  agency  finished 
its  work  on  a  major  rule,  or  the  President  designated  a  rule  as  major.  Next,  we 
would  proceed  to  become  immersed  in  the  fine  detail  of  highly  technical  mundane 
regulations.  Congress  is  no  more  capable,  politically  or  technically,  to  deal  with  such 
issues  than  when  the  regulatory  agencies  were  created.  If  any  Member  feels  he  has 
the  time  to  grapple  with  the  minutia  of  an  agency  regulation  then  he,  and  this 
House,  might  be  better  served  if  he  were  to  seek  a  position  as  a  GS-9  in  the  Office 
of  Standards  and  Regulations  at  EPA.  I  hardly  think  that  Congress  wishes  to  create 
a  structure  whereby  a  decision  by  an  independent  regulatory  commission  endorsed 
by  both  Houses  of  Congress  could  be  overturned  by  Presidential  veto.  This  option  is 
clearly  foreseeable  with  the  approval  of  rules  joint  resolution  approach. 

In  the  light  of  Chadha  we  may  wish  to  consider  other  oversight  tools  not  previous- 
ly contemplated.  It  is  conceivable  that  the  ability  of  congressional  oversight  commit- 
tee staff  to  take  sworn  depositions  of  individuals  or  the  ability  to  adequately  enforce 
executive  branch  subpoenas  would  have  a  more  beneficial  result  in  bringing  about 
actions  consistent  with  congressional  intent  than  the  so-called  approval  of  rules  ap- 
proach. 

The  Committee  on  Energy  and  Commerce  will  work  with  your  committee  and 
others  to  fashion  a  reasonable  and  appropriate  response  to  the  Chadha  decision.  We 
share  with  you  agreement  in  Thomas  Jefferson's  advice  when  adopting  political  re- 
forms: "The  patch  should  be  commensurate  with  the  hole." 

In  closing,  I  would  like  to  quote  from  my  friend  and  perhaps  the  most  knowledge- 
able of  our  colleagues  on  the  issue  of  legislative  veto,  Mr.  Moakley.  In  his  appear- 
ance before  the  Committee  on  the  Judiciary  last  July,  he  stated,  "In  fashioning  in- 
stitutional remedies  to  the  current  situation,  I  would  hope  that  all  branches  of  gov- 
ernment have  registered  a  valuable  lesson  to  be  learned  from  Chadha.  The  process 
of  government  is— and  quite  ligitimately— a  political  one.  The  Nation  is  best  served 
when  that  process  is  allowed  to  work,  even  with  some  tensions  with  flexibility  and  a 
fair  regard  by  each  branch  for  the  legitimate  role  by  the  others."  I  share  Mr.  Moak- 
ley's  observation  and  believe  it  appropriate  that  you  should  be  guided  by  it. 

Thank  you  once  again  for  the  opportunity  to  appear  and  share  with  you  my  com- 
ments. 

The  Chairman.  Thank  you  very  much  for  your  statement,  Mr. 
Dingell.  Just  a  word  or  two  before  my  colleagues  inquire. 

When  we  view  it  in  its  strict  aspect,  the  Chadha  case  is  a  case 
where  a  man's  deportation  would  have  been  held  up,  but  for  the 
congressional  veto,  by  one  House.  And  the  Court  emphasized  that 
this  was  a  case  where  we  had  exercised  legislative  authority,  be- 
cause we  were  changing  the  status  and  adversely  affecting  the  pri- 
vate rights  of  an  individual. 

Justice  Powell  suggested  that  it  smacked  of  being  an  attainder 
action,  because  it  was  a  finding  of  guilt  by  a  legislative  body. 

The  dissenting  opinion  of  Mr.  Justice  White  said  that  the  court 
in  that  opinion  struck  down  more  acts  of  Congress  than  had  been 
stricken  down  as  unconstitutional  in  the  history  of  the  court  and 
the  history  of  the  Congress,  an  extraordinary  action  on  the  part  of 
the  Supreme  Court  of  the  United  States.  The  language  was  so 
sweeping  that  we  don't  even  know  whether  the  Court  included  the 
War  Powers  Act,  whether  they  excepted  that,  or  whether  that  is 
distinguishable  or  not. 

Shortly  after  the  Chadha  decision,  there  was  another  case  m 
which  they  just  sweepingly  applied  the  Chadha  case  without  even 
going  into  the  details  of  it  at  all,  without  even  having  separate  ar- 
guments as  to  whether  the  Chadha  case  actually  applied. 
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It  is  obvious,  I  think,  they  wouH  not  have  granted  that  power  to 
the  Attorney  General  if  the  Congress  had  not  felt  it  wanted  to  re- 
serve to  itself  the  power  to  try  to  direct  that  delegation  of  author- 
ity if  it  chose  to  do  so. 

It  seems  to  me  the  basic  fallacy  of  the  Chadha  decision  is  that 
the  Supreme  Court  assumed  that  the  Congress  was  incapable  of 
doing  anything  except  legislating  in  the  formal  way  that  requires 
bicameralism. 

There  was  no  limit  put  upon  the  right  of  Congress  to  have  over- 
sight jurisdiction.  There  was  hardly  very  much  reference  to  over- 
sight. 

They  assumed  that  the  only  thing  Congress  could  do  was  to  act 
legislatively,  and  when  it  acted  legislatively,  it  meant  bicameraly 
and  by  presentation  to  the  President. 

So  the  reason  I  suggested  a  while  ago,  since  I  believe — while  even 
if  the  actual  decision  itself  might  stand,  limited  to  that  individual 
deportation,  the  only  way  we  can  ever  test  it  and  make  them  keep 
on  refining  that  decision,  is  to  present  case  after  case  to  them — off 
hand,  it  is  about  the  only  way  I  see  we  can  keep  testing  it  to  make 
them  come  down  to  a  narrow  interpretation. 

Mr.  DiNGELL.  Mr.  Chairman,  could  I  respond? 

The  Chairman.  Yes. 

Mr.  DiNGELL.  Mr.  Chairman,  I  have  great  respect  for  you,  and  I 
aways  find  myself  very  regretful  when  I  differ  with  you.  But  I 
would  observe  here  that  I  don't  think  that  you  are  advocating  es- 
sentially a  series  of  confrontations  with  the  Supreme  Court,  or 
even  some  game  of  chicken  which  would  take  place  between  this 
body  and  our  sister  body  over  at  the  other  end  of  the  building. 

The  Chairman.  I  don't  call  it  that,  Mr.  Dingell.  I  certainly  don't 
speak  of  our  effort  in  doing  that  in  any  disparaging  way  or  think  in 
any  sense  of  the  way  it  is  an  impropriety  on  our  part. 

I  say  as  far  as  I  am  concerned  I  don't  think  the  Chadha  decision 
is  sound.  I  don't  think  it  would  eventually  last.  But  I  know  the  only 
way  it  can  be  cut  down  is  for  future  actions  of  the  Supreme  Court 
to  consider  the  different  situations  that  are  now  sweepingly  inter- 
dicted by  the  Chadha  decision. 

The  only  way  I  know  ever  to  whittle  it  down  to  what  I  think  is  a 
proper  scope,  is  for  cases  to  be  presented  entirely  different  from  the 
Chadha  case. 

For  example,  what  would  happen  with  rules  that  are  issued  by 
either  an  executive  agency  or  by  an  independent  agency  of  the 
Government,  that  is  not  taking  individual  rights  away  from  a 
person  like  the  one-House  veto  took  away  the  right  of  Chadha  to 
stay  in  this  country. 

So  I  just  think  that  Congress  has  a  right  to  say  that  I  think  that 
we  would  like  to  present  to  you,  Mr.  Supreme  Court,  with  all  re- 
spect, different  situations  which  appear  to  be  interdicted  by  your 
decision,  but  which  we  don't  really  think  in  the  final  analysis 
should  be  interdicted  by  your  decision. 

I  don't  know  how  else  we  could  ever  cause  the  body  to  reconsid- 
er. 

Mr.  DiNGELL.  Mr.  Chairman,  a  Supreme  Court  opinion  is  essen- 
tially smorgasbord.  There  is  a  little  bit  there  for  everybody.  Every- 
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body  can  pick  out  that  in  a  decision  which  they  agree  with  and 
that  which  they  don't  agree  with. 

And  then  it  is  a  long  time  since  I  took  constitutional  law,  Mr. 
Chairman,  but  I  spent  more  of  my  life  in  this  place,  the  House  of 
Representatives,  than  I  have  doing  anything  else. 

And  I  have  a  long  association  with  this  institution,  going  back  to 
the  day  when  you  and  my  dad  served  together,  back  when  I  was  5 
years  old  and  first  walked  through  the  door  of  the  House  Chamber. 

So  I  approach  most  questions  of  this  kind  with  a  very,  very 
strong  institutional  bias.  And  I  find  the  Chadha  decision  offensive. 

I  think  that 

The  Chairman.  You  find  it  what? 

Mr.  DiNGELL.  I  find  it  offensive,  because  I  think  it  is  going  to 
make  the  workings  of  the  Government  much  harder,  much  slower, 
much  more  difficult.  It  is  going  to  compel  the  Congress  to  write  leg- 
islation that  is  much  more  specific.  And  that  is  going  to  create 
vastly  more  controversy,  and  impose  greater  slowdowns. 

You  can  read  Chadha  and  find  in  there  the  question  of  protec- 
tion of  individual  rights.  You  can  read  Chadha  and  you  can  come 
down  to  a  judgment  as  to  what  they  were  saying  about  the  powers 
of  this  body. 

I  think  if  you  bottom  your  action  on  the  question  of  the  judg- 
ment of  individual  rights,  you  are  not  interpreting  Chadha  proper- 
ly, because  if  you  look  at  any  regulatory  agency  decision,  that  regu- 
latory agency  is  interpreting  rights  and  duties  of  different  persons. 

I  doubt  if  you  could  find  any  action  of  any  regulatory  agency 
under  the  jurisdiction  of  our  committee  that  doesn't  deal  with  the 
rights  of  some  particular  person,  and  with  the  duties  of  others. 

So  I  think  that  Chadha,  if  you  choose  that  as  the  bounds  of  the 
Chadha  decision,  you  are  going  to  find  that  somebody  is  going  to  be 
before  the  Court  any  time  you  have  this  kind  of  question. 

Now,  the  Supreme  Court  doesn't  have  the  workload  they  have, 
and  I  really  don't  think  they  work  very  hard  over  there. 

The  Chairman.  Excuse  me.  Let  me  put  it  this  way. 

I  didn't  mean  to  jump  ahead  to  the  conclusion.  What  we  are  talk- 
ing about  now  is  probably  what  we  will  come  to  at  the  end  of  our 
hearings,  or  the  end  of  our  consultation. 

I  just  jumped  ahead  to  contemplate  the  future.  Would  you,  for 
example,  under  the  present  situation,  advocate  that  the  Congress 
pass  no  more  bills  with  any  kind  of  a  veto  power  in  them? 

Mr.  DiNGELL.  Well,  Mr.  Chairman,  I  am  like  every  other  practi- 
cal legislator.  I  like  the  idea  of  legislative  veto  when  it  does  some- 
thing I  think  is  good,  and  I  don't  like  it  when  it  does  something  I 
think  is  bad. 

I  don't  like  it  used  just  broad-case  as  a  tool  to  put  us  in  the  busi- 
ness of  serving  as  some  kind  of  a  court  of  judicial  review.  I  don't 
like  it  used  as  some  kind  of  a  tool  to  leverage  some  particular  deci- 
sion by  the  Executive,  either  before  or  after  we  make  the  enact- 
ment. 

Mr.  Chairman,  I  just  want  to  tell  you  this.  The  Supreme  Court  is 
going  to  be  coming  down  with  per  curiam  decisions.  They  have 
come  down  with  two  sins  that  time. 

I  would  be  willing  to  bet  you  a  new  hat  every  time  we  use  the 
kind  of  legislative  veto  that  we  used  in  Chadha,  the  Supreme  Court 
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will  simply  have  a  law  clerk  who  will  say,  appeal  sustained  per 
curiam,  or  else  they  will  simply  refuse  to  review  the  case. 

But  you  are  going  to  find  if  we  get  out  of  using  the  legislative 
veto  and  the  mechanism  you  describe,  we  are  going  to  do  a  lot  of 
work,  and  accomplish  very  little,  and  get  tipped  over  regularly  by 
the  Supreme  Court. 

I  differ  with  you  with  great  respect,  Mr.  Chairman,  I  want  you  to 
understand  that. 

The  Chairman.  If  we  don't  ever  have  any  test  of  the  exact  mean- 
ing and  scope  of  the  decision,  how  would  we  ever  hope  to  get  any 
modification  of  it? 

Mr.  DiNGELL.  Mr.  Chairman,  you  can  moil  and  toil  on  this  ques- 
tion of  reenacting — enacting  some  basis  for  a  confrontation  over  a 
Chadha-type  decision  or  you  can  start  using  other  tools  we  have 
got.  And  we  have  plenty  of  them.  My  advice  is  let's  use  the  tools 
we  have. 

If  we  come  to  a  situation  where  we  feel  we  have  to  have  a  con- 
frontation with  the  Supreme  Court  over  Chadha,  or  have  to  do 
something  leading  us  to  a  confrontation,  that  we  approach  that  on 
a  wise  and  careful  case  by  case  selection  considering  the  benefits  to 
be  achieved  against  the  work  that  is  going  to  have  to  be  done  to 
accomplish  them,  and  the  fair  degree  of  assurance,  and  I  would  say 
in  this  instance  almost  a  certainty,  that  the  Supreme  Court  is 
going  to  kick  over  what  we  do. 

The  Chairman.  Thank  you.  Mr.  Long? 

Mr.  Long.  Thank  you,  Mr.  Chairman. 

John,  I  am  most  impressed  by  your  statement.  I  think  it  reflects 
a  knowledge  of  this  institution  and  the  workings  of  this  institution 
that  very  few  people  have.  I  think  it  reflects  a  well-thought-out 
analysis  of  a  very  complex  problem. 

I  generally  agree  with  you  in  every  instance,  except  for  the  last 
statement  that  you  made.  I  have  always  thought  what  we  were 
doing  is  slowly  turning  this  institution,  by  the  abuse  of  the  legisla- 
tive veto,  into  not  even  a  city  council,  but  a  bunch  of  aldermen  in  a 
small  town,  with  the  types  of  decisions  we  have  had  to  make, 

Mr.  DiNGELL.  I  concur  with  that  comment  precisely. 

Mr.  Long,  We  cannot,  with  the  major  policy  problems  we  have, 
afford  to  spend  our  time  doing  that.  The  institution  has  great  diffi- 
culties working  effectively  today.  The  budget  act  is  a  classic  exam- 
ple of  it. 

We  cannot  handle  budget  decisions  within  the  time  periods  that 
we  have.  If  you  impose  these  additional  decisions  upon  this  institu- 
tion, the  institution  is  going  to  wilt. 

We  will  find  ourselves,  because  of  personal  and  parochial  inter- 
ests, dealing  with  every  individual  matters  and  will  miss  the  big 
picture. 

Mr.  DiNGELL.  I  agree. 

Mr.  Long.  I  am  inclined  to  agree  with  you  that  we  will  not  get 
anywhere  by  arguing  another  form  of  the  veto  that  was  overturned 
in  Chadha.  I  think  we  have  got  to  look  at  the  decision  and  search 
for  different  types  of  instruments  that  are  available  to  us  to  accom- 
plish this  end  without  burdening  ourselves  unnecessarily, 

Mr.  DiNGELL.  I  agree. 
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Mr.  Long.  I  am  also  one  that  really  does  not  believe  that  the  de- 
cision was  an  Earth-shaking  decision. 

Mr.  DiNGELL.  I  agree. 

Mr.  Long.  I  think  your  comment  regarding  the  relationship  be- 
tween legislative  oversight  and  the  Chadha  decision  is  right.  I 
don't  think  it  really  affected  that  at  all. 

I  don't  even  think  it  touched  on  it.  The  chairman  is  worried 
about  the  fact  that  it  did  not  say  you  can  go  ahead  with  legislative 
oversight. 

I  think  that  the  court  considered  that,  as  I  do,  as  two  entirely 
separate  things.  There  was  no  reason  to  comment  upon  that.  They 
are  not  affecting  our  ability  to  have  oversight  on  those  things  we 
have  the  right  to  oversight  on. 

Mr.  DiNGELL.  You  are  correct. 

Mr.  Long.  I  just  hope  that  that  is  the  way  that  we  proceed. 

As  I  say,  I  have  listened  to  a  lot  of  people  around  here,  including 
the  former  chairman  of  this  committee  who  was  a  student  of  this 
institution  from  whom  I  learned  a  great  deal,  and  I  have  never 
heard  as  concise  and  clear  an  understanding  expressed  about  the 
way  the  institution  actually  works,  what  makes  it  work,  and  what 
makes  it  not  work. 

You  reflected  that  knowledge  in  your  statement.  I  compliment 
you  on  it. 

I  hope  some  day  I  will  have  as  much  knowledge  myself  with  re- 
spect to  this  institution. 

Mr.  DiNGELL.  You  are  very  gracious.  We  have  been  friends  a  long 
time. 

I  don't  have  any  worry  about  your  knowledge  equaling  mine.  We 
served  together  in  the  old  days  of  the  Commerce  Committee.  Those 
memories  of  our  service  together  there  are  some  of  the  best  I  have. 

I  have  no  worries  about  your  skill  here  as  a  legislator  or  your 
ability  to  understand.  They  both  are  of  the  highest. 

Mr.  Long.  Thank  you  very  kindly.  I  have  no  further  questions. 

The  Chairman.  Mr.  Moakley? 

Mr.  Moakley.  Mr.  Lott  is  here. 

The  Chairman.  I  beg  your  pardon.  Mr.  Lott? 

Mr.  Lott.  John,  aren't  you  concerned  that  if  we  allow  this  issue 
to  languish,  and  not  act  on  it  in  some  way,  maybe  not  even  in  a 
broad  stroke  way,  but  if  we  don't  do  something,  we  are  going  to  be 
faced  with  another  series  of  these  legislative  veto  approaches, 
many  of  them  differing  in  their  approach,  being  added  to  this  bill 
and  the  next  bill  and  get  right  back,  the  same  situation  we  were  in, 
only  this  time  it  would  be  constitutional  in  the  way  it  sounds,  per- 
haps? 

Mr.  DiNGELL.  You  are  a  very  perceptive  scholar  of  this  place.  I 
think  you  have  set  forth  something  that  we  are  going  to  face.  It 
doesn't  particularly  concern  me.  We  are  going  to  face  that  issue.  I 
think  we  ought  to  face  it  sensibly,  not  in  panic. 

I,  quite  honestly,  think  that  a  lot  of  the  legislative  vetoes  offered 
are  offered  simply  because  the  proposal  is  weak,  as  in  the  case  of 
the  small  generator  section  of  the  RCRA  extensions,  or  because 
there  is  a  strong  undertow  of  feeling  in  this  place  that  the  agency 
is  a  bad  agency  or  that  the  agency  is  out  of  hand,  as  in  the  case  of 
the  FTC,  or  because  somebody  wants  to  use  it  as  a  curb  on  the 
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agency,  or  to  do  it  as  a  tool  in  lieu  of  what  is  very  difficult.  It  is 
enormously  difficult  to  pass  good  legislative  reform  legislation. 

I  think  the  one  reason  this  committee  is  so  uniquely  situated  to 
deal  with  this  question  is  that  it  is  a  body  of  senior  Members  who 
are  quite  safe  usually  in  their  districts,  who  are  respected  both  in 
their  districts  and  in  the  Congress,  and  who  can  provide  the  leader- 
ship that  is  necessary. 

Somebody  is  going  to  have  to  do  this.  I  have  accepted  legislative 
veto  proposals  where  they  were  a  part  of  a  political  compromise. 
And  I  think  one  of  the  reasons  there  is  great  outrage  around  here 
is  that  really  they  are  almost  impossible  now  to  include  as  a  politi- 
cal compromise  as  we  did  in  the  crude  oil  decontrol,  because  every- 
body knows  as  the  Chadha  decision  imposes  them  on  us,  they  are 
not  going  to  work.  So  they  won't  be  salable  as  that  part  of  the 
thing. 

I  think  what  is  going  to  have  to  happen  is  that  this  committee  is 
going  to  have  to  come  forward  with  perhaps  something  in  the  way 
of  legislation  saying  this  is  the  form  of  legislative  veto. 

Mr.  LoTT.  In  other  words,  you  are  sajdng  some  limited  generic 
form  rather  than  having  a  whole  series  of  varied  legislative  veto. 

Mr.  DiNGELL.  I  think  probably  limited — well,  it  may  be  you  are 
going  to  have  to  deal  with  it  in  a  generic  sense.  It  may  be  that  you 
are  going  to  have  to  deal  with  it — just  say  this  is  the  kind  of  legis- 
lative veto  we  think  meets  the  Chadha  decision  and  this  is  the  only 
thing  that  this  committee  is  going  to  support,  and  we  are  going  to 
make  it  hard  for  you  to  get  a  rule  that  goes  to  some  different  form. 

But,  again,  I  reiterate  I  am  not  convinced  the  Chadha  decision  is 
an  earthshaking  decision.  I  am  not  convinced  they  set  out  anything 
that  is  going  to  be  changed  by  actions  of  this  body.  I  don't  view  it 
as  a  calamity  from  the  standpoint  of  a  Member  of  the  House.  We 
still  have  an  abundance  of  tools  if  we  v/ish  to  use  them  to  address 
the  question  of  legislative  oversight.  If  we  really  want  to  deal  with 
the  question  of  regulatory  reform,  we  can  do  it  by  addressing  the 
substantive  laws  which  are  found  offensive  by  many  of  the  people 
in  this  country. 

I  have  been  before  this  committee  to  complain  about  substantive 
laws  and  suggested  changes  that  were  denounced  as  being  exces- 
sively favorable  to  industry — the  Clean  Air  Act;  and  I  have  done 
that  in  other  instances,  too. 

Mr.  LoTT.  Your  committee  was  here  this  week  on  a  bill  that  in 
effect  involves  the  ratemaking  process,  which  is  a  somewhat  unusu- 
al initiative  for  us  to  take. 

Mr.  DiNGELL.  Our  committee  will  be  on  the  floor  this  week  with 
a  suspension  dealing  with  the  powers  of  the  FCC  to  make  rules 
with  regard  to  persons  who  are  under  the  jurisdiction  of  that  com- 
mittee. 

But  I  don't  have  any  objection  to  addressing  this  question  either 
by  amending  the  substantive  statute  or  by  amending  the  Adminis- 
trative Procedures  Act.  Those  are  perfectly  proper.  They  are  im- 
mensely difficult  things  to  do.  But  that  is  what  the  Congress  is 
here  for.  We  are  not  a  city  council  to  decide  zoning  cases;  nor  are 
we  a  district  court  or  a  justice  court  to  deal  with  appeals  from 
minor  regulatory  actions  by  regulatory  agencies. 
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I  think  we  have  to  understand  what  our  function  here  is  as  we 
address  this  overall  question  of  legislative  oversight,  the  Chadha 
decision  and  regulatory  reform. 

Mr.  LoTT.  Thank  you. 

Mr.  MoAKLEY.  John,  I  want  to  commend  you  for  an  outstanding 
statement.  I  know  the  depth  you  have  gone  into  it.  It  is  very  reas- 
suring for  me  to  have  one  who  is  such  a  fierce  defender  of  the  insti- 
tution to  feel  the  way  you  do  about  Chadha,  because  I  feel  exactly 
the  way  you  do  about  it.  But  you  have  got  the  reputation  of  being 
much  more  of  a  fierceful  defender  of  this  institution  than  I  am. 

I  just  think  your  statement  was  outstanding,  I  would  hope  that 
that  would  be  available  for  most  Members  to  look  at  when  they  are 
talking  about  the  legislative  veto.  I  agree  with  you;  I  think  we  have 
got  to  go  to  other  alternatives.  I  think  if  we  write  any  legislation 
and  put  in  any  kind  of  a  veto  that  the  Supreme  Court  has  struck 
down  in  the  Chadha  decision,  again  I  agree  some  clerk  is  just  going 
to  stamp  it,  they  will  not  even  look  at  it,  and  they  will  think  some 
of  us  have  gone  crazy  in  view  of  what  they  said,  repeating  the  mis- 
takes they  warned  us  against. 

The  question  that  Mr.  Lott  asked  about  a  generic  legislative  veto, 
I  feel  the  reason  the  Supreme  Court  finally  acted  on  this  after  side- 
stepping it  so  many  years  was  because  of  the  amount  of  people  who 
are  interested  in  the  generic  legislative  veto  when  it  came  over 
from  the  Senate,  and  then  they  saw  the  names  on  the  Levitas  bill 
and  other  bills  showing  they  had  a  majority,  and  I  think  the  Su- 
preme Court  felt  they  had  to  step  in  before  the  House  of  Represent- 
atives shot  itself  in  the  foot,  in  determining  that  a  generic  legisla- 
tive veto  was  constitutional. 

I  think,  otherwise,  if  we  were  just  going  along  case  by  case  and 
making  an  accord  for  the  executive  and  the  legislative  branch  to 
work  out  some  agreement  where  we  put  the  President  on  the  fast 
track  as  long  as  we  had  some  kind  of  nullification  process,  that 
they  would  still  have  winked  at  it  and  probably  looked  the  other 
way.  In  fact,  they  did  in  one  prior  case.  I  think  because  it  was  a 
generic  legislative  veto  they  felt  this  was  the  time  we  had  to  step 
in  and  just  put  those  people  on  the  right  track. 

I  agree.  I  think  our  chairman  has  his  own  ideas  on  this.  But  I 
think  it  is  not  a  death  blow  to  the  Congress.  In  fact,  I  think  we  are 
still  in  the  supreme  position.  After  all,  we  write  the  budget.  We 
have  to  put  a  lot  of  things  in  it  that  the  President  has  got  to  take.  I 
think  if  it  is  an  accord  that  can  be  accepted  by  him  and  accepted 
by  the  legislature,  it  will  still  work  out  all  right. 

I  am  sure  many  things  will  never  be  tested  because  as  long  as  we 
don't  overstep  our  boundaries,  and  he  doesn't  overstep  his,  I  think 
we  can  live  with  each  other. 

Mr.  DiNGELL.  I  think  that  is  a  very  perceptive  statement.  I  am  in 
accord  with  it.  I  thank  you  for  your  kind  comments. 

You  are  absolutely  correct.  The  Supreme  Court  has  a  great  reluc- 
tance to  find  statutes  unconstitutional.  They  also  have  a  great  re- 
luctance to  step  into  the  legislative  business.  Obviously,  they  are, 
in  spite  of  their  protestations,  a  very  political  institution.  They  rec- 
ognize the  politics  that  go  on  in  this  town.  And  to  one  degree  or 
another,  depending  on  the  case,  they  are  affected  by  those  politics 
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and  the  judgment  is  in  some  degree  affected  by  politics  as  to 
whether  they  go  into  it  or  what  conclusion  they  will  come  to. 

It  is  pretty  clear  they  saw  that  the  legislative  veto  was  approach- 
ing the  level  of  being  largely  intolerable  from  the  standpoint  of  the 
Executive.  Every  President  that  I  can  recall,  that  I  have  worked 
with,  since  Eisenhower,  has  denounced  the  legislative  veto.  Every 
Attorney  Greneral  has  at  different  times  been  up  here  or  over  to 
the  courts  to  say  that  the  legislative  veto  was  an  unconstitutional 
mechanism. 

This  should  not  come  as  a  vast  surprise  to  us.  The  thing  that 
probably  triggered  the  Supreme  Court  was  the  point  mentioned  by 
Mr.  Pepper,  who  is  a  very  perceptive  gentleman.  That  was  the  fact 
that  the  court  found  here  this  legislative  veto  was  adversely  affect- 
ing the  right  of  a  person  resident  inside  the  United  States.  He  is 
not  a  citizen.  But  he  has  certain  rights.  They  found  this  was  affect- 
ing his  rights,  and  that  was  intolerable  from  the  constitutional 
standpoint. 

They  went  into  the  issue.  I  think  they  kicked  over  for  good,  and 
all  the  question  of  the  power  of  this  Congress  to  enact  legislative 
vetoes  in  the  form  before  them. 

Mr.  MoAKLEY.  I  know  your  final  statement  said  you  would  hold 
yourself  available  to  work  with  the  Rules  Committee  as  we  fashion 
what  we  feel  to  be  some  kind  of  an  answer  to  the  legislative  veto.  I 
thank  you  for  that. 

Mr.  Beilenson. 

Mr.  Beilenson.  Thank  you,  Mr.  Chairman. 

I  really  don't  have  any  questions.  I  think  the  gentleman's  testi- 
mony was  excellent.  I  agree  with  it,  as  I  do  with  the  current  chair- 
man s  comments,  and  the  comments  made  by  our  good  colleague, 
Mr.  Long.  Anything  that  makes  us  think  through  more  carefully 
and  more  clearly  what  we  intend  to  do  when  we  are  in  the  process 
of  legislating  is  a  helpful  and  good  thing. 

I  think  that  is  what  this  decision  forces  us  to  do.  I  am  all  for  it.  I 
agree  with  the  gentleman's  testimony  and  thank  him  for  it. 

Mr.  MoAKLEY.  Thank  you. 

Congressman  Frost? 

Mr.  Frost.  I  think  everything  has  been  covered  pretty  well.  One 
observation  I  would  make. 

I  did  read  the  Chadha  decision  right  after  it  came  out.  I  have 
been  following  this  whole  issue  for  some  time.  I  was  surprised  at 
how  simplistic  the  approach  in  the  Chadha  decision  was.  And  I  do 
somewhat  share  Chairman  Pepper's  observation  that  that  may  not 
remain  law  in  that  form  forever,  and  that  some  subsequent  court 
may  make  some  adjustments  in  that. 

I  realize  you  do  not  agree  with  the  chairman  on  that.  But  I  was 
struck  by  the  decision.  I  really  didn't  think  it  was  a  particularly 
well-reasoned  decision. 

Mr.  DiNGELL.  I  think  that  is  a  defect  that  that  decision  shares 
with  most  of  the  work  of  the  Supreme  Court.  Again,  I  think  it  was 
an  unwise  decision  from  the  standpoint  it  is  going  to  make  it  aw- 
fully hard  for  us  to  pass  legislation  and  forge  out  the  compromises 
that  are  necessary.  It  was  simplistic.  But  you  are  going  ^o  face  the 
same  kind  of  simplistic  decisions  in  the  future  on  that  particular 
case. 
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Maybe  you  can  craft  something  that  will  meet  the  test  that  they 
set  out  in  the  Chadha  decision.  Maybe  you  cannot.  Maybe  you  are 
going  to  want  to  try  to  forge  something  that  will  meet  the  approval 
of  the  court  on  the  Chadha  decision.  Maybe  you  are  going  to  want 
to  use  the  other  tools  we  have.  We  should  not  shy  away  from  using 
our  tools. 

I  would  just  observe  our  committee  has  a  reputation  for  legisla- 
tive oversight.  Sam  Rayburn  gave  us  the  job  of  watching  the  Exec- 
utive and  dealing  with  legislative  oversight  over  the  quasi-judicial 
independent  agencies  which  are  creatures  of  the  Congress  and 
largely  under  the  jurisdiction  of  our  committees.  Because  people 
were  tinkering  around  with  them,  coming  up  with  bad  decisions,  ex 
parte  communications  of  all  sorts  on  these  agencies. 

I  think  every  committee,  by  reason  of  the  Chadha  decision,  if  the 
Congress  wants  to  do  what  it  says,  is  going  to  have  to  have  an  ade- 
quate staff  and  probably  a  significantly  larger  staff  than  now  to  ad- 
dress these  kinds  of  questions,  to  do  the  oversight,  do  the  things 
that  we  tried  to  do  through  the  simplistic  approach  of  the  legisla- 
tive veto,  through  the  in-House  responsibilities  and  powers  we  have 
within  our  committee  structure. 

Mr.  Frost.  I  have  no  further  questions. 

Mr.  MoAKLEY.  Congressman  Wheat? 

Mr.  Wheat.  No  questions. 

Mr.  MoAKLEY.  John,  thank  you  very  much,  once  again,  for  an 
outstanding  statement.  I  really  commend  you  on  it,  I  think  this 
should  be  required  reading  for  every  Member  of  the  House  of  Rep- 
resentatives. 

Mr.  DiNGELL.  Thank  you,  Mr.  Chairman.  We  are  prepared  to 
work  with  this  committee.  I  thank  you  for  your  courtesy  to  me. 

I  have  been  very,  very  lacking  in  diligence.  I  should  have  intro- 
duced Mr.  Patrick  McLain,  a  member  of  our  staff  who  did  most  of 
the  work  on  the  statement  and  who  works  with  me  and  with  our 
committee  to  deal  with  these  questions.  He,  along  with  our  staff 
and  I,  will  be  glad  to  cooperate  with  you. 

Mr.  MoAKLEY.  Both  of  you  gentlemen  will  be  hearing  from  us  as 
we  progress  in  our  hearings.  Thank  you  very  much. 

Our  next  witness  is  Mr.  Florio. 

STATEMENT  OF  HON.  JAMES  J.  FLORIO,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  NEW  JERSEY 

Mr.  Florio.  Thank  you  very  much. 

I  think  the  issue  thing  we  are  dealing  with  today  is  of  supreme 
importance  in  determining  what  the  relationships  will  be  between 
the  various  branches  of  Government  in  the  future.  The  Congress 
has  various  methods  for  monitoring,  guiding  and  restraining  Exec- 
utive action. 

The  legislative  veto,  even  in  its  constitutional  form,  if  that  can 
be  worked  out,  is  really  not  a  desirable  method  of  exercising  the 
degree  of  oversight  that  its  proponents  advocate.  First,  it  forces  us 
so  deeply  into  the  details  of  administration  that  we  lose  our  abili- 
ty— we,  as  the  Congress — to  effectively  deal  with  the  formulation  of 
fundamental  social  policy  positions,  which  is  the  purpose  of  the  leg- 
islative process. 
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Second,  the  legislative  veto,  particularly  in  recent  proposals, 
which  require  congressional  approval  of  rules,  is  just  fundamental- 
ly unfair.  The  approval  veto  is  unfair  for  two  reasons.  First,  it  viti- 
ates the  due  process  protections  afforded  by  the  administrative 
agencies.  It  does  this  by  radically  politicizing  technical  judgments, 
ensuring  that  every  decision  will  be  appealed  to  the  political  proc- 
ess. Uncertainty  prevails,  and  nothing  is  ever  really  settled.  Agen- 
cies and  parties  may  invest  years  in  running  the  increasingly  pro- 
cedurally complex  gamut  of  rulemaking,  but  not  know  the  final 
outcome  because  inevitably  that  process  will  be  appealed  into  the 
political  process;  therefore,  no  degree  of  stability  can  ever  be  en- 
sured. Administrators  will  be  making  their  decisions  with  an  eye  to 
the  ultimate  political  forum;  that  is,  the  Congress. 

The  second  reason  the  approval  veto  system  is  unfair  is  related 
to  the  first.  Throughout  our  whole  system  of  economic  regulation, 
it  would  drastically  tilt  the  balance  of  influence  away  from  con- 
sumers, environmentalists,  and  the  generally  less  well-organized 
interests  of  the  broad  public  toward  the  organized,  the  wealthy  and 
the  more  powerful.  The  result  is  not  because  the  political  process  is 
inevitably  tilted  toward  such  interests.  I  believe  that  in  a  fair  fight 
there  are  enough  checks  and  balances  in  our  system  so  as  to  allow 
the  public  interest  to  prevail. 

The  flaw,  rather,  is  unique  to  the  legislative  veto.  It  forces  policy- 
making into  a  straightjacket  which  focuses  on  narrow  and  techni- 
cal points.  Often  this  mobilizes  well-organized  interests  restrained 
by  the  regulation.  The  benefits  of  regulation  are  often  spread 
broadly  across  a  wider  public,  but  a  public  that  is  less  well  orga- 
nized. The  result  is  an  unfair  and  undemocratic  fight  between  the 
organized  and  the  unorganized. 

Let  me  give  you  a  specific  example  in  the  case  of  the  Federal 
Trade  Commission.  Currently,  some  Members  of  Congress  advocate 
a  proposal  that  no  FTC  rules  should  take  effect  without  being  en- 
acted into  law,  like  ordinary  legislation.  This  is  a  bad  idea.  If 
adopted,  it  would  overburden  Congress,  strike  a  devastating  blow 
at  consumer  protection,  and  afford  special  interests  a  field  day. 

The  Magnuson-Moss  FTC  Improvements  Act  was  one  of  the  great 
consumer  victories  of  the  1970's.  The  current  proposal  would  effec- 
tively repeal  that  law.  The  FTC's  authority  under  that  act  to  issue 
consumer  protection  rules  would  be  erased  by  reducing  it  to  the  au- 
thority only  to  propose  rules  for  congressional  consideration. 

I  don't  think  we  really  have  to  be  concerned  about  an  overly  vig- 
orous FTC.  Maybe  we  can  figure  out  some  way  of  getting  the  FTC 
to  do  what  it  is  supposed  to  do.  If  that  is  the  concern  of  some,  there 
are  better  ways  than  the  approval  veto  proposal,  which  is  currently 
being  discussed.  Even  the  disapproval  mechanism,  which  I  am  not 
a  great  apostle  for,  is  infinitely  preferable  to  the  approval  process. 
The  disapproval  mechanism  would  at  least  put  the  burden  where  it 
belongs — on  those  who  wish  to  overturn  the  outcome  of  a  fair  and 
reasonably  independent  administrative  process. 

The  fact  is  that  the  independent  administrative  agencies  are  not 
really  that  independent.  Even  without  the  old  legislative  veto,  they 
are  subject  to  many  congressional  constraints.  But  these  agencies 
were  given  a  measure  of  independence  for  a  reason,  and  the  reason 
was  that  the  rules  that  came  out  of  these  agencies  were  designed  to 
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be  based  on  expertise  and  should  be  protected  from  the  unfairness 
that  results  from  undue  political  influence. 

One  need  only  compare  the  recent  sad  story  at  EPA  to  recognize 
the  wisdom  of  restraining  agencies,  maintaining  agencies  with 
some  degree  of  independence,  and  freeing  them  from  the  political 
forces  at  work. 

Opponents  of  agency  rulemaking  righteously  resort  to  rhetoric, 
criticizing  decisionmaking  by  unelected  bureaucrats.  But  a  demo- 
cratic system  is  the  one  most  responsive  to  the  public  interest.  The 
way  to  achieve  responsiveness  is  not  necessarily  to  put  every  tech- 
nical decision  into  the  political  cockpit.  It  is  the  well-financed  spe- 
cial interests  who  like  the  highly  politicized  approach  the  best. 
They  can  afford  to  be  here  in  the  Capitol  day  after  day,  fine-tuning 
the  law  to  suit  themselves  while  the  public  is  necessarily  elsewhere 
attending  to  other  matters. 

The  kind  of  oversight  we  should  have  of  the  FTC  is  one  that  is 
responsive  to  the  longrun  interests  of  the  public — not  ojie  that 
flinches  at  every  political  tremor.  The  current  approval  review  pro- 
posal would  radically  politicize  FTC  rulemaking,  provide  an  oppor- 
tunity for  endless  delay  and  effectively  eviscerate  the  rulemaking 
process. 

I  think  the  public  will  recognize  if  this  Congress  goes  forward 
with  some  sort  of  approval  mechanism,  they  will  recognize  what 
the  Congress  is  doing  is  giving  up  its  appropriate  role  and  in  a 
sense  throwing  the  rulemaking  process  into  the  campaign  arena  on 
the  regular  basis.  That  is  not  desirable. 

So  I  would  hope  that  as  this  committee  goes  forward  with  its 
overall  approach  to  deal  with  this  problem,  they  would  ultimately 
come  out  with  a  view  that  puts  into  question  the  desirability  of  the 
legislative  veto  at  all.  But  if,  in  fact,  there  is  a  feeling  that  there  is 
a  need  for  some  legislative  veto  mechanism,  that  it  not  be  the  ap- 
proval process.  The  approval  process,  as  I  said,  gives  up  the  rule- 
making process,  just  guts  the  whole  body  of  administrative  law 
that  has  developed  over  the  last  50  or  60  years,  and  that  is  not  in 
our  interests. 

I  would  just  conclude  by  saying  the  FTC  authorization  is  before 
the  committee.  I  know  that  there  are  proposals  for  the  approval 
process  mechanism,  to  be  incorporated  and  made  in  order.  I  would 
hope  that  those  who  take  that  position  would  be  willing  to  sign  on 
to  an  alternative  position  of  the  disapproval  process,  which  as  I  un- 
derstand it  is  supported  by  the  Chairman  of  the  FTC — again,  no 
one  who  is  inclined  to  be  overly  vigorous. 

It  is  supported  by  the  administration,  I  think,  to  the  degree  we 
have  gotten  any  statement  out  of  the  administration,  and  is  sup- 
ported by  the  National  Association  of  Manufacturers.  That  is,  they 
support  the  idea  of  having  the  disapproval  mechanism. 

I  would  hope  that  this  committee  could  see  fit  to  provide  us  with 
a  rule  for  the  FTC  bill.  It  should  be  a  modified  closed  rule.  I  think 
that  is  important.  And  it  should  make  in  order  the  idea  that  a  dis- 
approval mechanism  might  be  offered  as  an  amendment.  And  that 
is  the  extent  of  the  latitude  of  the  rule  that  I  would  suggest. 

[Mr.  Florio's  prepared  statement  follows:] 
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Prepared  Statement  of  Hon.  James  J.  Florio,  a  Representative  in  Congress 

From  the  State  of  New  Jersey 

I  appreciate  this  opportunity  to  express  to  this  committee  my  views  on  the  legisla- 
tive veto. 

On  the  Energy  and  Commerce  Committee  we  confront  this  important  issue  in  the 
context  of  economic  regulations.  That  is  what  I  will  address  today,  leaving  for  an- 
other day  the  rather  different  considerations  involved  in  other  areas,  such  as  for- 
eign policy. 

We  in  Congress  have  various  methods  for  monitoring,  guiding  and  restraining  Ex- 
ecutive action.  The  legislative  veto,  even  in  its  constitutional  forms,  is  not  a  method 
that  is  desirable.  Here  is  why.  First,  it  forces  us  so  deeply  into  the  details  of  admin- 
istration we  lose  our  ability  to  deal  effectively  with  fimdamental  legislative  issues. 
In  the  name  of  reclaiming  congressional  authority,  we  have  relinquished  it.  This  is 
a  point  that  many  critics  of  the  veto  have  made,  and  it  requires  little  further  elabo- 
ration. 

Second,  the  Legislative  veto — particularly  in  recent  proposals  to  require  congres- 
sional approval  of  rules — is  fundamentally  unfair.  This  is  a  point  that  has  not  fre- 
quently been  made  and  therefore  one  I  wish  to  stress  today. 

The  proposal  that  rules  be  approved  by  Congress  before  they  can  take  effect— 
what  I  will  call  "approval  veto" — is  unfair  for  two  reasons. 

First,  It  vitiates  the  due  process  protections  afforded  by  administrative  agencies. 
It  does  this  by  radically  politicizing  technical  judgements,  ensuring  that  every  deci- 
sion will  be  appealed  to  the  political  process.  Uncertainty  prevails.  Nothing  is  ever 
settled.  Agencies  and  parties  may  invest  years  in  running  the  increasingly  procedur- 
ally rigorous  gauntlet  of  rulemaking,  but  they  know  that  the  final  outcome  will  be 
determined  by  different  criteria — political  criteria.  These  criteria  will  seep  into  and 
eventually  swamp  the  administrative  process,  because  adminstrators  will  make  all 
their  decisions  with  an  eye  only  to  the  ultimate  political  determinants  of  the  out- 
come. 

The  second  reason  the  approval  veto  is  unfair  is  related  to  the  first.  Throughout 
our  whole  system  of  economic  regulation  it  would  drastically  tilt  the  balance  of  in- 
fluence away  from  consumers,  environmentalists  and  the  generally  less  well  orga- 
nized interests  of  the  broader  public  toward  the  organized,  the  wealthy,  and  the 
powerful. 

This  result  is  not  because  the  political  process  is  inevitably  tilted  toward  such  in- 
terests. I  happen  to  believe  that  in  a  fair  fight  there  are  still  enough  checks  and 
balances  in  our  legislative  system  that  the  public  interest  can  prevail. 

The  flaw,  rather,  is  unique  to  the  legislative  veto.  It  forces  policymaking  into  a 
straight  jacket  which  focuses  on  narrow  and  technical  points.  Often  this  mobilizes 
well-organized  interests  restrained  by  the  regulation.  The  benefits  of  regiilations  are 
often  spread  broadly  across  a  wider  public,  but  a  public  that  is  less  well  organized. 
The  result  is  an  unfair  and  undemocratic  fight  between  the  organized  and  the  unor- 
ganized. Let  me  give  you  as  a  specific  example  the  case  of  the  Federal  Trade  Com- 
mission. 

Currently,  some  Members  of  Congress  advocate  a  proposal  that  no  FTC  rules 
should  take  effect  without  being  enacted  into  law  like  ordinary  legislation.  This  is  a 
bad  idea.  If  adopted,  it  would  overburden  Congress,  strike  a  devastating  blow  at  con- 
sumer protection,  and  afford  special  interests  a  field  day. 

The  Magnuson-Moss  FTC  Improvements  Act  was  one  of  the  great  consumer  victo- 
ries of  the  1970's.  The  current  proposal  would  effectively  repeal  that  law.  The  FTC's 
authority  under  that  act  to  issue  consumer  protection  rules  would  be  erased  by  re- 
ducing it  to  the  authority  only  to  propose  rules  for  congressional  consideration. 

What  are  the  grounds  for  undertaking  this  radical  surgery?  In  recent  months  the 
FTC  has  approved  rules  to  protect  consumers  from  shoddy  practices  in  the  funeral, 
used  car,  and  credit  practices  industries.  It  has  exercised  its  discretion  in  other  cases 
to  abandon  rules  that  were  proposed  by  the  staff.  This  is  not  a  record  of  abuse  call- 
ing for  the  proposed  amputation  of  the  public  interest. 

If  some  Members  believe  there  is  a  need  to  restrain  FTC  rulemaking,  there  are 
better  ways  than  the  approval  veto  proposal.  Even  a  disapproval  veto  mechanism  is 
unnecessary.  But  at  least  it  would  put  the  burden  where  it  belongs — on  those  who 
wish  to  overturn  the  outcome  of  a  fair  and  reasonably  independent  administrative 
process. 

The  fact  is  that  the  independent  administrative  agencies  are  not  really  independ- 
ent. Even  without  the  old  legislative  veto  they  are  subject  to  many  congressional 
constraints.  But  these  agencies  were  given  a  measure  of  independence  for  a  reason. 
The  idea  was  that  important  regulatory  decisions  should  be  made  on  the  basis  of 
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expertise  and  should  be  protected  from  the  unfairness  that  results  from  undue  polit- 
ical influence.  One  need  only  compare  the  recent  sad  story  at  the  Environmental 
Protection  Agency  to  recognize  the  wisdom  of  maintaining  agencies  with  some  inde- 
pendence. 

Opponents  of  agency  rulemaking  righteously  resort  to  rhetoric,  criticizing  deci- 
sionmaking by  unelected  bureaucrats.  But  a  democratic  system  is  the  one  most  re- 
sponsive to  the  public  interst.  The  way  to  achieve  responsiveness  is  not  necessarily 
to  put  every  technical  decision  into  the  political  cockpit.  It  is  the  well-financed  spe- 
cial interests  who  like  the  highly  politicized  approach  the  best.  They  can  afford  to 
be  here  in  the  Capitol  day  after  day,  fine  tuning  the  law  to  suit  themselves  while 
the  public  is  necessarily  elsewhere  attending  to  other  matters. 

The  kind  of  oversight  we  should  have  of  the  FTC  is  one  that  is  responsive  to  the 
long  run  interests  of  the  public,  not  one  that  flinches  at  every  political  tremor.  The 
current  approval  review  proposal  would  radically  politicize  FTC  rulemaking,  pro- 
vide an  opportunity  for  endless  delay,  and  effectively  eviscerate  the  rulemaking 
process. 

The  public  will  recognize  this  proposal  for  what  it  is — a  disguised  assault  on  con- 
sumers and  on  settled  principles  of  administrative  law.  I  trust  that  the  Congress 
will  ultimately  reject  this  proposal. 

This  is  an  example  that  I  believe  applied  to  many  other  agencies.  I  commend  this 
committee  for  addressing  this  issue,  the  ramifications  of  which  for  the  entire  Gov- 
ernment can  hardly  be  exaggerated. 

I  hope  the  committee  will  develop  a  consensus  that  wdll  avoid  the  unfair  and  un- 
democratic features  of  the  veto  mechanism  in  its  most  objectionable  forms. 

Mr.  MoAKLEY.  Thank  you  very  much. 

Any  questions? 

Mr.  Beilenson.  I  have  no  questions.  I  agree  with  the  gentleman's 
testimony. 

Mr.  Frost.  No  questions. 

Mr.  Wheat.  No  questions. 

Mr.  MoAKLEY.  At  this  juncture,  Senator  Levin  is  tied  up  in  the 
Senate.  He  would  like  to  have  his  testimony  entered  in  the  record. 

Without  objection,  it  will  be  done. 

[Senator  Levin's  statement,  as  though  read,  follows:] 

STATEMENT  OF  HON.  CARL  LEVIN,  A  U.S.  SENATOR  FROM  THE 

STATE  OF  MICHIGAN 

Mr.  Levin.  Mr.  Chairman,  members  of  the  Rules  Committee,  it's 
a  pleasure  to  be  able  to  testify  before  your  panel  as  it  begins  its 
inquiry  into  the  condition  of  the  legislative  veto  post-Chadha.  I've 
been  involved  in  this  issue  for  5  years,  now,  and  while  to  some,  this 
issue  may  prove  to  be  an  excellent  sleep  enhancer,  I  remain  fasci- 
nated by  the  question  of  balancing  the  power  between  the  execu- 
tive and  legislative  branches  in  these  last  decades  of  tremendous 
growth  in  Federal  programs. 

When  the  Chadha  decision  was  rendered,  I  said  the  decision 
would  create  chaos  and  conflict,  since  it,  in  effect,  struck  down  or 
called  into  question  some  60  legislative  veto  provisions.  To  some 
extent  I  think  I  have  been  proven  wrong.  Even  though  the  first  re- 
ports described  the  Chadha  decision  as  significantly  benefiting  the 
executive  branch,  I  think  the  President  and  his  advisers  saw  quick- 
ly that  any  such  gain  was  only  short  term,  and  that  in  the  long 
run,  without  accommodation,  the  delegated  authority  which  only 
Congress  has  the  power  to  give,  could  quickly  be  withdrawn  from 
the  President's  control.  As  a  result,  I  think  both  the  Congress  and 
the  President  are  proceeding  cautiously  as  we  pick  up  and  reassem- 
ble the  pieces  from  this  statute-shattering  opinion. 
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As  you  know,  we  have  legislative  vetoes  in  a  wide  variety  of 
policy  areas.  In  the  area  of  foreign  policy  we  have  the  War  Powers 
Act,  the  Nuclear  Nonproliferation  Act,  and  the  act  governing  the 
sales  of  weapons  to  foreign  countries.  In  the  area  of  government 
management  we  have  the  Reorganization  Act  and  the  Budget  Act 
which  contain  legislative  vetoes.  And,  of  course,  in  the  area  of  do- 
mestic programs  we  have  legislative  vetoes  over  agency  rulemak- 
ings. It  appears  that  we  are  approaching  these  diverse  issues  on  a 
case-by-case  basis,  without  an  overall  prescription  for  remedying 
the  entire  problem.  I  think  that  is  probably  the  correct  way  to  go 
about  it.  However,  I  do  think  there  is  a  singular  beneficial  and  ap- 
propriate way  to  pursue  a  legislative  veto  in  the  area  of  agency 
rulemaking  and  that  is  what  I  would  like  to  discuss  with  you  today. 

It  lies  in  a  proposal  authored  by  Senator  David  Boren  and  myself 
in  1979  as  part  of  the  Federal  Trade  Commission  (FTC)  reauthor- 
ization. In  a  vote  of  87  to  10  the  Senate  went  on  record  in  support 
of  the  Levin-Boren  amendment,  which  created  a  joint-resolution 
legislative  veto  for  rules  issued  by  the  FTC. 

Simply  stated,  a  proposed  rule  could  not  take  effect  for  30  days. 
During  that  time,  if  the  committee  of  either  House  having  jurisdic- 
tion over  the  FTC  voted  to  report  a  joint  resolution  of  disapproval, 
the  rule  would  be  delayed  an  additional  60  days,  during  which  time 
both  Houses  of  Congress  could  act  to  veto  the  rule  by  enacting  the 
joint  resolution  into  law.  If  the  President  vetoed  the  joint  resolu- 
tion, two-thirds  of  Congress  could  override  that  veto.  Such  a  legisla- 
tive veto  mechanism  already  was  in  place  with  regard  to  regula- 
tions issued  by  the  Department  of  Housing  and  Urban  Develop- 
ment. The  Senate-passed  legislative  veto  on  the  FTC  was  modified 
in  conference  that  year,  in  the  face  of  a  one-House  veto  approved 
by  the  House.  The  conferees  decided  to  require  disapproval  by  both 
Houses  of  Congress  by  concurrent  resolution,  thereby  excluding  the 
President. 

Senator  Boren  and  I  introduced  a  bill,  S.  1680,  to  apply  the  joint 
resolution  approach  described  above  to  all  executive  branch  and  in- 
dependent rulemaking  agencies.  The  heart  of  the  Levin-Boren  joint 
resolution  proposal  is  that  it  delays  Executive  action  before  it  takes 
effect,  and  also  provides  for  expedited  consideration  of  the  disap- 
proval resolution  to  guarantee  that  a  resolution  could  be  adopted 
or  rejected  within  the  established  timeframe.  Moreover,  it  meets 
the  test  for  constitutionality  established  by  the  Supreme  Court  in 
the  recent  Chadha  case,  since  it  requires  action  by  both  Houses 
and  the  President,  in  that  order. 

An  additional  advantage  of  the  joint  resolution  approach  is  that 
it  represents  a  shared  power  approach  and  continues  to  allow  for  a 
subtle  mechanism  to  balance  the  power  of  the  two  branches.  It 
avoids  a  possible  extreme  result — that  Congress,  in  reaction  to  the 
Supreme  Court's  decision,  will  take  back  much  of  its  previously  del- 
egated authority  or  so  restrict  it  that  there  is  little  or  no  real  dis- 
cretion on  the  part  of  the  agencies. 

Some  may  argue  that  in  the  last  analysis,  use  of  a  joint  resolu- 
tion means  merely  that  it  would  take  two-thirds  of  Congress  to 
strike  a  proposal  or  regulation  issued  by  an  agency.  While  that 
may  be  technically  correct,  history  has  shown  that  the  legislative 
veto  over  agency  rulemaking  is  most  effective  in  the  delay  period— 
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when  negotiation  and  compromise  between  Congress  and  the  Exec- 
utive can  occur.  Rarely  does  dispute  over  a  rule  extend  to  a  final 
disapproval.  In  fact,  over  the  last  5  years,  Congress  has  disapproved 
agency  rules  in  fewer  than  10  instances.  And,  as  to  the  rules  of  in- 
dependent agencies  and  even  some  executive  agencies,  it  is  possible 
that  the  President  will  actually  side  with  Congress  in  its  objection 
to  the  rule. 

In  1979,  the  Governmental  Affairs  Committee,  of  which  I  am  a 
member,  held  a  hearing  on  the  experience  of  the  HUD  joint-resolu- 
tion legislative-veto  mechanism.  What  we  found  was  that  it  was 
working  first  as  a  deterrent,  making  the  agency  think  more  care- 
fully about  congressional  intent;  and  that,  second,  the  opportunity 
for  delay  by  vote  of  that  jurisdictional  committee  made  accommo- 
dation and  communication  possible. 

By  adopting  the  joint-resolution  legislative  veto.  Congress  can 
continue  the  useful  delegation  to  the  executive  branch  of  authority 
for  very  complex  programs  while  retaining  an  important  say  over 
the  implementation  of  statutes  and  authorized  powers. 

But,  most  importantly — and  this  is  why  so  many  of  us  supported 
legislative  veto  in  the  first  place — it  establishes  accountability, 
through  the  elected  Members  of  Congress,  over  the  actions  of  the 
unaccountable,  unelected  bureaucrats  who  otherwise  would  have 
the  final  say — but  for  lengthy  and  costly  litigation — over  the  pro- 
grams that  directly  and  significantly  affect  the  lives  of  all  our  citi- 
zens. 

Mr.  Beilenson  [presiding].  We  have  the  pleasure  of  hearing  from 
our  good  friend  and  colleague,  Mr.  Moakley,  at  this  time. 

STATEMENT    OF    HON.    JOHN    JOSEPH    MOAKLEY,    A    REPRE- 
SENTATIVE IN  CONGRESS  FROM  THE  STATE  OF  MASSACHU 
_  SETTS 

Mr.  Moakley.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  Chairman,  members  of  the  committee,  I  appreciate  the  op- 
portunity to  participate  in  this  hearing,  and  I  commend  you  for  af- 
fording the  Congress  with  this  forum,  to  weigh  the  impact  of  the 
three  recent  Supreme  Court  decisions  which  nullify  the  legislative 
veto,  especially  in  recent  years,  the  veto  has  been  viewed  by  Con- 
gress, and  by  outside  interests,  as  an  important  tool  in  managing 
the  Federal  bureaucracy,  and  especially  in  keeping  the  regulatory 
process  accountable.  But  I  think  it  is  important  that  Congress  re- 
spond cautiously  to  the  present  challenge.  In  weighing  the  impact 
of  the  decision,  and  formulating  general  institutional  responses  to 
Chadha,  these  full  committee  hearings  have  a  vital  role  to  play. 

In  carrying  out  its  responsibility  under  the  rules  for  individual 
legislative  vetoes  and  regulatory  reform  measures,  the  Subcommit- 
tee on  Rules  of  the  House  looks  forward  to  coordinating  its  efforts 
closely  with  these  hearings,  and,  Mr.  Chairman,  with  your  strong 
personal  interest  in  the  matter. 

Mr.  Chairman,  I  have  a  lengthy  prepared  statement.  It  has  been 
made  available  to  the  committee,  and  I  propose  to  deal  with  it  only 
in  summary  fashion  in  this  presentation.  With  the  leave  of  the 
committee,  however,  I  will  submit  the  full  statement  for  the  record. 

Mr.  Chairman,  the  sweeping  Supreme  Court  decision  in  the 
matter  of  Immigration  and  Naturalization  Services  v.  Chadha  ap- 
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peared  on  first  reading  to  invalidate  all  forms  of  the  legislative 
veto  and  the  summary  decisions  in  the  subsequent  rulings  on  the 
vetoes  applicable  to  the  Federal  Energy  Regulatory  Commission 
and  the  Federal  Trade  Commission,  certainly  tend  to  confirm  the 
broadest  reading  of  Chadha. 

But  the  ruling  deals  with  a  matter  so  focused  at  the  inner  subtle- 
ties of  relations  between  the  executive  and  legislative  branches, 
that  it  is  hardly  surprising  that  much  public,  official  and  media 
discussion  has  substantially  distorted  both  the  significance  and  the 
effect  of  the  decision.  In  some  respects,  the  Chadha  decision  means 
a  good  deal  more  than  has  been  recognized  yet,  and  in  others,  may 
mean  a  good  deal  less. 

Although  my  position  has  been  characterized  in  opposition  to  the 
legislative  veto,  I  think  it  is  very  important  to  understand  that  no 
one  is  really  an  opponent  of  the  veto.  Members  of  Congress  have 
simply  had  honest  differences  on  how  and  where  it  should  be  ap- 
plied. 

Every  President  since  Herbert  Hoover  has  argued  that  the  veto 
is  unconstitutional,  yet  each  of  them  has  proposed  a  veto  at  one 
point  or  another. 

The  question  for  Members  has  been  the  application  of  the  veto  in 
specific  contexts,  and  I  suspect  that  nearly  every  Member  has 
voted  both  for  and  against  the  concept.  So  the  Supreme  Court  deci- 
sion should  delight  no  one. 

Certainly,  the  decision  is  a  significant  one  and  will  force  some 
very  fundamental  changes  in  the  manner  in  which  our  Govern- 
ment operates.  But  assertions  that  the  decision  strikes  a  devastat- 
ing blow  to  the  Congress,  as  regards  its  power  relative  to  the  Presi- 
dent, misgauges  the  long-range  effects  of  the  way  Congress  will 
handle  this  new  balance  in  future  legislation,  but  it  also  misjudges 
even  the  immediate  consequences  of  what  the  decision  really 
means  with  respect  to  the  statutes  touched  by  it. 

The  legislative  veto  has  been  in  use  for  over  50  years  and  both 
Congress  and  the  President  have  found  it  convenient.  Typically, 
the  way  the  device  has  come  into  being  is  that  Congress  and  the 
President  reach  an  agreement,  that  the  executive  will  be  granted  a 
specific  power,  which  would  not  exist  except  for  the  enactment  of 
the  law,  and  Congress  ties  a  limitation  to  that  delegation  —  that 
the  Executive  discussion  will  be  subject  to  congressional  nullifica- 
tion. 

In  this  context,  the  veto  works  best  when  it  is  enacted  as  part  of 
a  negotiated  agreement  between  the  branches  to  improve  manage- 
ment flexibility  or  response  to  emergency  situations. 

Historically,  the  courts  have  been  very  reluctant  to  intervene  in 
these  kinds  of  political  agreements  between  the  other  branches. 
Indeed,  as  recently  as  1978,  the  Supreme  Court  allowed  to  stand  a 
lower  court  ruling  which  affirmed  a  law  which  had  allowed  the 
President  to  adjust  Federal  pay  scales  annually,  subject  to  a  legis- 
lative veto. 

Increasingly,  however,  there  has  been  alarm  about  the  prolifera- 
tion in  the  uses  to  which  the  legislative  veto  has  been  put.  The  veto 
is  on  weakest  ground  when  foisted  by  Congress  for  its  own  conven- 
ience or  inability  to  face  hard  choices.  And  such  uses  have  become 
disturbingly  more  common  in  recent  years  than  the  cautious  power 
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sharing  agreements  between  the  branches  which  gave  birth  to  the 
legislative  veto. 

And  suddenly,  in  the  past  few  years,  congressional  exuberance 
with  the  device  has  led  to  the  birth  of  proposals  for  a  generic  legis- 
lative veto — a  proposed  law  which  would  give  Congress  the  power 
to  review  and  nullify  each  regulation  issued  by  the  entire  Govern- 
ment. 

The  issue  reached  a  head  last  year  when  the  Senate  passed  the 
proposal  69  to  25.  A  similar  House  proposal,  which  was  not  acted 
on,  was  cosponsored  by  a  substantial  majority  of  the  House. 

The  results  of  such  a  proposal  could  have  been  disturbing  and 
the  potential  for  genuine  paralysis  in  entire,  important  segments  of 
the  regulatory  process  was  the  great  risk  posed  by  a  broad,  generic 
veto. 

Certainly,  the  business  community  and  other  interests  have  le- 
gitimate grievances  against  poorly  considered  Federal  regulations. 
They  have  equal  grievances  against  poorly  considered  laws.  And  to 
expect  a  Congress  that  can  barely  pass  a  few  hundred  laws  in  a 
year  to  seriously  review  7,000  regulations,  is  the  answer  to  neither 
problem. 

Unlike  the  hundreds  of  specifically  linked  agreements  enacted 
since  1932,  a  generic  veto  is  nothing  more  or  less  than  an  unconsti- 
tutional effort  to  turn  the  entire  process  of  national  government  on 
its  head,  transferring  to  each  branch  the  functions  for  which  it  has 
the  least  expertise  and  legitimacy. 

It  was  becoming  increasingly  clear  that  the  use  of  the  legislative 
veto  was  a  runaway  train  and  there  was  increasing  doubt  of  any 
ability  to  restrain  the  device  to  its  traditional  and  accepted  uses.  It 
was  in  response  to  this  trend,  I  believe,  that  the  Supreme  Court 
has  now  been  forced  to  intervene  in  a  matter  it  had  successfully 
sought  to  avoid  deciding  for  a  generation,  in  this  regard,  the  deci- 
sion should  not  be  viewed  as  a  disaster,  or  as  a  victory,  for  anyone. 

Congress,  admittedly,  has  lost  a  tool  which  has,  in  its  better  ap- 
plications, proved  useful  and  efficient.  But  by  restraining  Congress 
from  immersing  itself  in  every  item  of  regulation  and  adjudication, 
the  Court  has  saved  Congress  from  drowning,  in  detail  it  lacks  the 
institutional  capacity  to  manage,  and  freed  it  to  act  within  the 
scope  of  its  legitimate  role  for  shaping  national  policy. 

Clearly,  the  Chadha  decision  will  force  vast  institutional  adjust- 
ments to  be  made  by  Congress  to  prepare  itself  to  work  effectively 
under  this  new  arrangement,  but  I  sincerely  believe  the  long-term 
effects  could  be  salutory  for  Congress,  the  President  and  the 
Nation. 

In  the  long  run,  the  Congress  will  be  strengthened  in  relation  to 
the  President,  the  bureaucracy,  and  the  courts.  It  will  be  forced  to 
write  laws  with  greater  specificity.  Far  less  substance  will  be  left 
for  regulatory  or  judicial  interpretation  and  powers  of  a  legislative 
character  will  be  delegated  with  narrower  limitation  both  as  to 
scope  and  duration. 

In  fashioning  institutional  remedies  to  the  current  situation,  I 
would  hope  that  all  branches  of  Government  have  registered  a  val- 
uable lesson  to  be  learned  from  Chadha.  The  process  of  govern- 
ment is — and  quite  legitimately — a  political  one.  And  the  Nation  is 
best  served  when  that  process  is  allowed  to  work,  even  with  some 
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tensions,  with  flexibility  and  a  fair  regard  by  each  branch  for  the 
legitimate  role  of  the  others. 

Throughout  their  history,  for  example,  the  Appropriations  Com- 
mittees have  handled  routine  adjustments  during  a  fiscal  year 
through  a  process  known  as  reprogramings.  The  system  is  clearly 
not  sanctioned  by  the  Chadha  decision,  but  that  doesn't  matter  be- 
cause the  system  is  beyond  the  reach  of  the  courts  as  long  as  both 
branches  operate  in  good  faith. 

Slightly  simplified,  the  process  is  that,  if  the  administration 
wants  to  transfer  money  from  one  purpose  to  a  related  one  within 
the  same  appropriation,  a  letter  is  sent  to  the  relevant  subcommit- 
tees of  the  House  and  Senate  Appropriation  Committees.  The  com- 
mittees vote  on  the  matter  and  the  administration  abides  by  the 
decision.  The  committees  are  aware  that  the  administration  is 
under  no  effective  obligation  to  comply  with  arbitrary  instructions 
and  the  administration  is  aware  that  appropriations  run  for  only  a 
year,  and  are  usually  revised  to  reflect  any  difficulties  the  commit- 
tees have  noted  during  the  prior  appropriation. 

But  there  is  no  Federal  law  on  the  subject  for  any  court  to 
review.  It  is  simply  an  accommodation  based  on  restraint,  and  a 
decent  respect  by  each  branch  for  the  responsibilities  and  privi- 
leges of  the  other. 

Where  understood  practices  and  comities  between  the  branches 
are  stretched  beyond  their  understood  term,  the  branch  damaged 
must  be  expected  to  respond  with  all  the  powers  within  its  reach. 
The  survival  of  our  constitutional  system  requires  that  self-defense. 

Presidential  impoundment  powers  had  actually  proven  useful 
tools  for  fiscal  flexibility  which  served  the  purposes  of  both 
branches  for  a  generation  under  a  variety  of  Democratic  and  Re- 
publican Presidents  and  Democratic  and  Republican  congressional 
chambers,  but  President  Nixon  dramatically  abused  the  system 
indeed.  It  is  not  unreasonable  to  characterize  his  actions  as  an  at- 
tempt to  use  impoundment  to  give  the  Presidency  something  the 
Constitution  had  deliberately  denied  it — an  item  veto  of  appropria- 
tions. In  1974,  Congress  responded  to  the  constitutional  threat  by 
extinguishing  impoundment  powers  and  replacing  it  with  the  com- 
paratively cumbersome  congressional  budget  process. 

The  development  of  the  War  Powers  Resolution  is  a  case  of  obvi- 
ously similar  retrenchment  of  an  informal  system  stretched  too  far. 

The  legislative  veto  likewise  proved  a  useful  and  effective  tool  to 
both  branches  to  provide  comparable  administrative  and  regulatory 
flexibility  but  the  zealousness  with  which  Congress  attempted  to 
toss  it  onto  a  variety  of  laws  began  to  shift  the  constitutional  bal- 
ance in  such  a  manner  that  the  Supreme  Court  was  forced  to  rule 
more  sweepingly  than  it  might  have  wanted  on  an  issue  I  suspect  it 
would  have  preferred  not  to  address  at  all.  Indeed,  the  record  is 
rather  clear  that  as  recently  as  1978,  the  Supreme  Court  ducked  a 
case  that  presented  an  opportunity  to  rule  on  the  identical  issues 
posed  by  Chadha. 

I  am  not  distraught  over  the  current  situation  for  reasons  I  think 
I  have  outlined  clearly,  but  as  we  survey  the  results  of  the  Chadha 
decision,  it  is  rather  clear  that  the  Court's  attempts  to  sidestep  the 
issue  in  previous  years  was  wise  and  that  the  interests  of  neither 
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the  President  nor  Congress  have  been  advanced  by  this  definitive 
constitutional  resolution  of  the  issues. 

The  immediate  task  involves  all  three  branches  and  will  be  facili- 
tated by  the  greatest  possible  caution  and  restraint  by  each. 

No  single  committee  of  Congress  can  undertake  these  next  steps. 
They  involve  the  entire  institution  and  I  am  aware  of  no  commit- 
tee which  does  not  have  some  law  within  its  jurisdiction  touched  by 
Chadha.  It  is  not  necessary  that  all  these  laws  be  repealed  or  modi- 
fied by  Congress,  nor  that  most  of  them  become  subject  to  judicial 
rulings.  In  some  cases,  resolution  will  be  forced  on  Congress. 

Other  vetoes  will  never  be  tested.  The  courts  cannot  rule  hypo- 
thetically  and  issues  must  actually  exist  to  be  tested.  We  could 
hardly  dispatch  an  ambassador-at-large  to  obtain  the  consent  of 
some  nation  to  an  invasion  because  our  Government  needs  to  bring 
a  test  case  of  the  War  Powers  Resolution. 

In  many  cases,  a  decision  will  be  made  deliberately  to  avoid  any 
clarification.  It  is  possible  that  Congress  and  the  President  will 
simply  decide,  for  example,  to  observe  all  the  procedures  of  title  X 
of  the  Congressional  Budget  and  Impoundment  Control  Act  as  a  po- 
litical accommodation.  As  I  have  stated,  I  expect  that  the  congres- 
sional review  of  deferrals  under  title  X  would  be  struck  down 
under  the  Chadha  decision.  But  the  nonseverability  of  Presidential 
deferral  authority  is  sufficiently  clear,  that  neither  branch  has  any 
incentive  to  test  the  law  so  long  as  both  branches  operate  with 
some  comity  and  avoid  any  effort  to  use  the  deferral  section  to  deal 
entitlements,  I  am  inclined  to  doubt  that  their  accommodation  can 
ever  come  within  reach  of  the  courts. 

Similar  determinations  to  seek  no  judicial  resolution  and  io 
simply  abide  by  the  terms  of  statutes  of  doubtful  constitutionality 
may  turn  out  to  be  an  appropriate  response  in  many  other  cases. 
Various  project  authorization  powers  exercised  by  the  Public 
Works  Committees  of  each  House  and  similar  fiscal  controls  exer- 
cised by  other  committees  have  worked  efficiently  over  the  years 
and  there  is  little  reason  to  abandon  them. 

But  even  in  cases  in  which  it  is  determined  to  leave  a  matter  un- 
decided, it  is  important  that  even  that  decision  be  reached  as  the 
result  of  careful  committee  review. 

I  hope  that  each  committee  of  the  Congress  will  promptly  begin  a 
review  of  all  of  the  laws  within  its  jurisdiction  touched  by  the  court 
decision  to  clarify  these  issues.  In  addition,  I  would  strongly  urge 
committees  to  review  pending  legislation  very  carefully.  The 
Chadha  decision  is  unequivocal  and  puts  Congress  on  clear  public 
notice  of  how  the  Federal  judiciary  will  rule  in  these  matters.  An 
argument  of  nonseverability  will  be  very  difficult  to  sustain  in  the 
case  of  any  delegation  which  involves  a  suspect  review  mechanisms 
enacted  subsequently  to  the  Supreme  Court  ruling. 

In  addition  to  these  individual  statutory  and  legislative  reviews,  I 
believe  that  these  Rules  Committee  hearings  to  study  some  of  the 
broader  institutional  issues  posed  by  the  Chadha  decision  can 
make  a  significant  contribution  to  enabling  Congress  to  properly 
address  the  challenge  of  oversight  in  a  better  manner. 

Personally,  I  think  Congress  should  reserve  judgment  on  these 
institutional  responses  pending  a  substantial  process  of  information 
gathering  along  the  lines  of  our  committee  hearings  and  the  ones 
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being  conducted  by  the  House  Judiciary  Committee  in  considering 
the  more  narrow  issue  of  regulatory  reform.  However,  it  might  be 
appropriate  to  comment  on  some  of  the  propositions  that  are  likely 
to  be  discussed. 

By  focusing  so  strongly  on  the  presentation  clause  in  Chadha, 
the  court  appeared  to  be  pointing  the  way  toward  joint  resolutions 
submitted  to  the  President  in  the  same  manner  as  bills  as  a  consti- 
tutional alternative  to  the  traditional  legislative  veto. 

Selecting  between  the  use  of  approval  or  disapproval  resolutions, 
however,  raises  difficult  questions  of  political  balance. 

Joint  resolutions  of  disapproval,  if  they  pertain  to  actions  which 
the  President  is  likely  to  seek  to  uphold  shift  the  balance  of  power 
dramatically  by  delegating  powers  of  a  legislative  character  and 
then  leaving  the  Congress  able  to  influence  those  legislative  actions 
only  by  majorities  sufficient  to  override  a  Presidential  veto. 

Joint  resolutions  of  approval,  on  the  other  hand,  retain  signifi- 
cant policy  powers  in  the  Congress  but  could  lead  Congress  toward 
further  and  dangerous  involvement  in  the  smallest  details  of  na- 
tional government. 

In  most  cases,  I  would  caution  against  such  an  approach.  As  tra- 
ditionally drafted,  legislative  veto  laws  have  served  not  only  as  a 
limitation  on  agency  exercises  but  also  as  rules  of  Congress  to  limit 
congi;essional  review  of  those  exercises.  My  greatest  criticism  of  the 
veto  is  that  it  has  locked  Congress  into  yes  or  no  responses  to  deli- 
cate and  complicated  issues.  The  rebuttal  to  my  position,  obviously, 
has  been  that  the  matter  is  placed  before  Congress  in  a  form  that 
it  can  only  approve  or  disapprove  by  concurrent  resolution  to  im- 
prove it,  we  would  have  to  act  by  statute.  Now  that  the  courts  have 
made  clear  that  we  only  can  act  by  statute,  anyway,  all  arguments 
for  the  rules  of  the  House  that  customarily  attach  to  vetoes  disap- 
pear. 

To  pass  a  law  authorizing  the  Executive  to  issue  a  rule  or  make 
any  other  proposal  and  to  say  Congress  can  pass  a  joint  resolution 
enacting  the  recommendation  is  a  self-evident  restatem.ent  of  the 
Constitution.  So  what  is  the  point  of  bothering  to  write  such  laws? 
If  they  follow  the  traditional  form  of  previous  legislative  vetoes, 
the  answer  would  be  to  impose  a  form  of  closed  rule  on  congres- 
sional action  on  the  recommendation. 

The  House  would  be  unlikely  to  adopt  a  closed  rule  on  a  bill  yet 
written  by  one  of  its  committees  and  it  ought  to  be  even  more  hesi- 
tant to  write  into  law  a  closed  rule  to  allow  entities  outside  of  Con- 
gress to  propose  classes  of  law  over  which  Congress  surrenders  its 
traditional  powers  to  consider  and  perfect. 

In  the  short  run,  however,  both  joint  resolutions  of  approval  and 
of  disapproval  will  be  population  and  the  choice  between  them  will 
pose  difficult  questions  for  the  Congress. 

The  modern  administrative  state  has  required  substantial  delega- 
tion of  legislative  powers  to  the  Executive.  And  the  legislative  veto 
has  been  an  entirely  understandable  response  to  the  imbalance 
that  it  has  caused.  In  the  absence  of  the  legislative  veto.  Congress 
is  going  to  have  to  examine  those  delegations  it  has  already  made 
and  those  it  proposes  to  make  with  considerably  more  caution. 

One  of  the  matters  I  would  expect  the  Committee  on  Rules  to 
review  is  the  possibility  that  the  rules  of  the  House  might  impose 
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requirements  on  committees,  in  handling  bills  authorizing  delega- 
tions of  a  legislative  character,  to  report  in  some  detail  to  the 
House  on  the  need  for  doing  so  and  the  committee's  intent  in  how 
those  authorities  will  be  used. 

The  area  of  response  to  Chadha  which  lies  within  the  jurisdic- 
tion of  the  Committee  on  the  Judiciary  is  the  matter  of  regulatory 
reform,  and  the  always  controversial  proposition  which  accompa- 
nies it — the  Bumper  amendment.  I  would  urge  Congress  to  act  with 
considerable  caution  on  such  responses. 

Most  regulatory  reform  proposal  are  designed  to  increase  the 
powers  of  the  President  or  the  courts  over  the  regulatory  process. 
In  the  wake  of  the  Chadha  decision,  which  clearly  weakens  con- 
gressional authority  over  regulation  in  comparison  to  the  other 
branches,  I  think  Congress  should  be  reluctant  to  heap  new  regula- 
tory powers  on  these  other  branches. 

I  do  not  dispute  the  need  for  regulatory  reform,  but  I  think  Con- 
gress needs  to  make  some  important  institutional  responses  to 
Chadha  before  it  will  be  appropriate  to  proceed  with  regulatory 
reform  proposals,  especially  those  which  increase  Presidential  and 
0MB  control  over  rulemaking  without  appropriate  congressional 
authorities  to  balance  those  review  powers. 

The  proposal,  known  as  the  Bumpers  amendment,  to  allow  the 
courts  of  the  United  States  to  independently  review  regulations, 
seems  to  present  little  merit  at  this  point.  The  Chadha  decision, 
and  a  number  of  rulings  in  the  regulatory  area,  make  it  clear  that 
the  courts  already  have  rather  more  power  over  regulatory  affairs 
than  is  probably  appropriate. 

I  would  strongly  urge  Congress,  in  weighing  the  Bumpers  amend- 
ment, to  realize  that  the  most  compelling  separation  of  powers 
danger  that  faces  this  country  does  not  concern  the  unelected  bu- 
reaucrats. We  have  done  fairly  well  in  dealing  with  the  Federal  bu- 
reaucracy and  have  adequate  legislative  powers  in  reserve  to  re- 
dress any  grievance  which  may  arise  there.  But  we  are  today  con- 
fronted with  a  Federal  judiciary  which  has  shown  little  reluctance 
to  move  forcefully  in  aresis  heretofore  assumed  to  be  of  a  legislative 
character.  And  Congress  would  be  ill  advised  to  expand  those 
powers  over  regulation  pending  some  very  serious  thought  about 
the  current  balance  of  powers  between  the  branches. 

In  the  last  two  Congresses,  the  Committee  on  Rules  and  the  Com- 
mittee on  the  Judiciary  have  dealt  with  the  issue  of  regulatory 
reform  from  very  different  perspectives  of  what  the  real  problems 
are,  much  less  their  solutions.  I  am  hopeful  that  the  Chadha  deci- 
sion has  created  a  climate  in  which  the  linked  issues  of  regulatory 
reform  and  congressional  reform  can  be  addressed  in  a  more  co- 
ordinated fashion. 

It  continues  to  be  my  contention  that  the  root  source  of  most 
complaints  about  the  regulatory  process  lies  in  the  statutes  which 
govern  the  agencies  and  the  manner  in  which  Congress  writes 
those  laws.  And  any  regulatory  reform  proposal  that  does  not  ad- 
dress the  need  for  major  structural  changes  in  congressional  over- 
sight and  lawmaking  is  doomed  to  failure. 

The  genius  of  our  constitutional  system  is  that  the  Presidency, 
the  Congress,  and  the  courts  will  always  exist  and  have  to  work  to- 
gether. In  the  resolution  of  any  confrontation,  even  one  as  sweep- 
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ing  as  Chadha,  the  question  is  whether  the  three,  in  reaching  ac- 
commodations that  replace  the  veto,  have  learned  the  lessons  of 
recent  history  and  can  apply  them  with  comity  and  with  common- 
sense. 

Mr.  Chairman,  thank  you  very  much  for  listening  to  my  state- 
ment. I  hope  this  will  be  the  beginning  of  many,  many  meetings  in 
which  we  in  the  Congress  will  take  a  closer  look  at  exactly  v/hat 
the  Chadha  decision  does  do  and  does  not  do  to  our  legislative  proc- 
ess. 

Mr.  Beilenson.  Thank  you  very  much,  Mr.  Moakley,  for  what  I 
for  one  thought  was  a  very  wise  and  thoughtful  statement  that  will 
be  useful  for  all  of  us  to  read  carefully  and  ponder. 

Are  there  any  questions  from  Mr.  Frost  or  Mr.  Lott  at  this  time? 

Mr.  Lott.  I  realize  we  need  to  go  vote.  I  wonder  if  my  colleagues 
would  be  coming  back  after  this  vote  so  I  could  go  ahead  and 
present  my  statement,  which  would  take  about  10  minutes. 

I  just  have  one  question. 

I  am  worried,  really,  that— I  know  the  Judiciary  Committee  has 
no  intention  to  take  action.  And  I  worry  the  Rules  Committee  does 
not  intend  to  at  some  point  take  some  action  here.  Maybe  we  will 
make  a  deliberate  decision  we  do  not  want  to  do  anything.  But 
when  you  say  the  first  of  many,  many  hearings  into  it 

Mr.  Moakley.  I  am  only  echoing  the  chairman  of  the  committee, 
who  intends  to  really  go  into  this  Chadha  decision.  I  may  disagree 
with  him  on  the  way  he  is  going.  But  I  am  sure  it  will  open  up 
many  hearings. 

Mr.  Lott.  I  think  we  should  think  about  it  carefully.  We  may  dis- 
agree with  the  extent  or  limit  we  might  eventually  act  on.  But  I 
would  like  for  us  to  be  committed  to  taking  some  action.  And 
action  could  include  an  affirmative  decision  we  are  not  going  to  do 
anything.  But  not  just  drag  it  out  on  and  on  with  hearings  and  no 
intention  of  acting. 

Mr.  Moakley.  I  am  sure  the  gentleman  is  aware  of  the  letter 
written  by  17  chairmen  to  the  chairman  of  the  Rules  Committee 
requesting  the  Rules  Committee  step  in  and  take  action  as  a  result 
of  Chadha.  I  am  sure  that  the  Senator  is  doing  just  that.  Even 
though  my  subcommittee  has  jurisdiction  over  legislative  veto,  we 
have  come  to  an  accord  that  my  subcommittee  will  handle  the  bills 
before  the  committee  pertaining  to  legislative  veto,  but  on  the 
bigger  issue,  the  constitutionality  of  the  legislative  veto,  the  full 
committee  will  be  the  focus  of  those  hearings. 

Mr.  Lott.  Thank  you. 

Mr.  Beilenson.  I  agree  with  what  Mr.  Lott  says.  We  ought  to 
follow  through  early  in  the  year,  when  we  do  not  have  much  other 
business  to  do,  and  try  to  reach  some  kind  of  conclusions  about 
this — if  we  think  nothing  ought  to  be  done,  or  some  limited  re- 
sponse should  be  made. 

Mr.  Lott.  It  is  interesting  to  me  while  John  Dingell  in  his  state- 
ment did  not  imply  this,  in  answer  to  my  questions  he  indicated 
maybe  we  should  have  some  limited  general  guidelines  as  to  what 
direction  these  legislative  vetoes  should  take.  I  thought  that  was  a 
positive  statement. 

Mr.  Moakley.  I  know  Senator  Pepper  has  been  meeting  unoffi- 
cially with  members  of  the  Harvard  faculty,  spoke  to  some  of  the 
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ex-deans.  I  am  sure  he  is  expected  to  bring  people  down  who  have 
really  dealt  with  the  legislative  veto. 

Thank  you  very  much. 

[A  brief  recess  was  taken.] 

Mr.  MoAKLEY  [presiding].  The  Committee  on  Rules  will  now  come 
to  order. 

We  are  indeed  honored  to  have  a  former  Member — Senator 
Grassley. 

STATEMENT  OF  HON.  CHARLES  E.  GRASSLEY,  A  U.S.  SENATOR 

FROM  THE  STATE  OF  IOWA 

Senator  Grassley.  Thank  you  very  much. 

Mr.  MoAKLEY.  Thank  you  very  much  for  coming  over. 

Senator  Grassley.  I  am  in  the  middle  of  this  issue  because  of  my 
chairmanship  of  the  Subcommittee  on  Judiciary  with  jurisdiction 
over  administrative  practice  and  procedure. 

Thank  you  for  the  opportunity  to  testify.  But  most  importantly, 
thank  you  for  just  spending  a  great  deal  of  time  on  a  very  impor- 
tant issue.  I  disagree  with  the  Supreme  Court  decision,  but  it  is  the 
law  of  the  land  and  we  have  to  move  on  from  that  point. 

As  Chief  Justice  Burger  stated  in  handing  down  the  Chadha  de- 
cision, efficiency  is  a  lesser  value  in  a  free  society  than  liberty.  But 
I  believe  all  of  us  would  agree  that  efficiency  in  government  is  de- 
sirable. The  Founding  Fathers,  writing  when  the  United  States  was 
small  and  life  was  much  more  simple,  were  concerned  chiefly  with 
excessive  power  in  the  Executive,  but  they  were  certainly  aware  of 
the  need  to  divide  and  disperse  power  in  order  to  protect  liberty. 
As  a  result  they  gave  us  liberty  by  conflict;  legislation  requires  the 
concurrence  of  a  majority  of  both  Houses  of  Congress,  but  the 
President  is  given  a  qualified  power  to  nullify  proposed  legislation 
by  veto. 

The  painfully  literal  reading  of  article  I  powers  by  the  Court 
does  not  help  to  resolve  the  endless  and  inconclusive  wrangling 
over  major  issues  between  the  executive  and  legislative  branches. 
The  congressional  veto  was  a  compromise  which  allowed  effective 
and  accountable  decisions  that  the  public  could  understand,  and  op- 
erated to  everyone's  advantage. 

Since  we  can  no  longer  recall  inadvertent  regulatory  actions  by 
simple  agreement  of  both  Houses  of  Congress,  we  are  now  faced 
with  the  need  to  exercise  more  control  in  the  original  delegation  of 
legislative  power  to  agencies.  The  real  challenge  in  American  Gov- 
ernment today  is  not  the  runaway  exercise  of  power  by  the  Presi- 
dent; it  is  the  irresponsible  exercise  of  power  by  unelected  bureau- 
crats in  numberless  agencies  making  rules  that  have  the  force  of 
law,  without  the  political  or  economic  accountability  that  the 
Founding  Fathers  intended  for  our  Government  to  have. 

I  believe  that  in  the  long  run  this  is  what  regulatory  reform  is 
all  about.  Surely  we  need  to  have  regulation  in  many  areas,  setting 
national  standards  for  the  protection  of  our  workers,  our  environ- 
ment, and  the  public  in  general.  Many  of  us  feel  that  a  new  view  of 
the  role  of  the  courts  is  also  in  order,  but  most  important  is  that 
the  voice  of  the  American  people  be  heard  in  as  direct  a  manner  as 
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possible.  As  Senator  Harrison  Schmitt  said  during  the  floor  debate 
on  S.  1080, 

The  public  does  not  express  itself  through  the  courts,  nor  does  it  speak  through 
the  executive  br^ch  on  the  multiplicity  of  rulemaking  issues  and  legislative  issues 
that  the  Congress  must  oversee.  It  is  the  Congress  that  fills  this  role,  and  it  is  the 
Congress  that  must  have  the  power  to  overturn  proposed  rules  if  we  are  to  have 
permanent  regulatory  reform. 

The  language  now  in  S.  1080  calls  for  congressional  review  of  any 
agency's  proposed  regulations,  with  provisions  for  a  concurrent  res- 
olution of  disapproval  for  rules  that  Congress  finds  objectionable. 
This  procedure  the  Supreme  Court  has  found  to  be  unconstitution- 
al, but  it  does  not  alter  or  dilute  the  original  rationale  which 
brought  the  legislative  veto  into  use  in  the  first  place.  The  issue  is 
still,  ''Who  shall  write  the  laws  of  the  land?" 

The  congressional  veto  concept  is  as  vital  to  our  governing  proc- 
ess now  as  it  was  prior  to  Chadha.  I  will  be  offering  an  amendment 
to  S.  1080  similar  to  the  proposal  introduced  by  Congressman  Lott 
in  H.R.  3939.  The  idea  is  to  replace  the  unconstitutional  concurrent 
resolution  of  disapproval  with  a  joint  resolution  of  approval  for 
major  rules,  with  a  joint  resolution  of  disapproval  for  all  other 
rules.  Both  of  these  processes  would  be  on  a  90-day  report-and-wait 
schedule,  with  expedited  procedures  for  discharge  from  committees 
of  jurisdiction  and  for  floor  consideration.  This  proposal  has  the 
support  of  a  majority  of  the  members  of  the  Senate  Committee  on 
the  Judiciary. 

Some  have  expressed  concern  that  such  a  requirement  would 
create  an  impossible  workload  for  Congress  and  its  staff,  but  if  lim- 
ited to  major  rules — as  defined  in  S.  1080— the  intensive  review 
should  cover  no  more  than  40  or  50  proposals  a  year.  Most  of  the 
several  thousand  other  rules  would  go  into  effect  with  only  a  curso- 
ry review  by  the  Congress.  If  we  do  not  have  such  a  system,  we  will 
be  faced  with  writing  much  more  detailed  legislation  initially,  to 
provide  more  specific  standards  and  policy  directives  to  the  agen- 
cies in  the  original  delegation.  This  would  be  a  substantial  burden, 
too,  one  which  we  have  not  been  willing  to  undertake  in  the  past, 
and  which  would  not  make  adequate  use  of  the  agency's  expertise 
in  its  own  field. 

If  535  Members  of  Congress  and  our  thousands  of  staff  people 
cannot  take  time  to  examine  substantive  obligations  being  placed 
on  the  citizens  of  this  country,  some  with  severe  economic  and  even 
criminal  sanctions,  then  something  is  terribly  wrong.  Is  it  fair  to 
ask  a  small  businessman  to  comply  with  a  regulation  which  we 
claim  we  do  not  even  have  time  to  read? 

It  may  not  be  appropriate  to  have  one  generic  solution  to  all  the 
current  statutes  which  provide  for  legislative  veto,  but  it  does  seem 
reasonable  that  all  agency  rules  should  be  subjected  to  the  same 
congressional  review  procedures.  We  are  not  affecting  the  War 
Powers  Act,  the  budget  process,  or  foreign  arms  sales  by  this 
amendment;  those  are  being  dealt  with  on  a  case-by-case  basis.  The 
policies  behind  those  vetoes  are  unique.  By  separating  out  major 
rules  for  congressional  scrutiny  we  will  be  retaining  effective  con- 
trol over  regulatory  actions,  and  fulfilling  our  constitutional  role  of 
legislation  by  a  majority  of  the  elected  Representatives  of  the 
people.  The  American  public  deserves  no  less. 
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Mr.  MoAKLEY.  Senator,  thank  you  very  much  for  coming  over 
here  this  morning  to  testify.  Questions? 

Mr.  Beilenson.  I  have  a  question.  I  think  Mr.  Lott  will  speak  to 
this. 

I  was  going  to  £isk  about  how  these  major  rules  are  defined. 

Mr.  Lott.  The  economic  impact  is  $100  million  a  year. 

Mr.  Beilenson.  And  this  would  bring  about  40  or  50  rules  before 
us  this  year. 

Senator  Grassley.  I  have  recently  checked  for  verification  of 
that,  and  reviews  that  have  been  made  by  scholars  in  the  area  indi- 
cate that  number  has  been  pretty  consistent  throughout  much  tes- 
timony before  the  Congress  and  much  scholarly  writing  on  the  sub- 
ject. 

Mr.  Lott.  OMB,  I  understand,  says  that  in  1982  it  was  52,  which 
probably  is  a  little  higher  than  it  would  be  ordinarily. 

Mr.  Beilenson.  Maybe  you  have  some  testimony  to  this  effect.  It 
would  be  interesting  for  us  to  see,  maybe  even  from  the  past  couple 
of  years,  what  would  have  been  before  us  had  that  law  been  in 
effect:  whether,  for  instance,  the  FTC  rules  which  have  been  before 
us  would  also  have  been  under  your  proposal,  so  we  get  some  feel 
for  exactly  what  kind  of  issues  we  would  have  to  consider. 

Mr.  MoAKLEY.  You  say  we  would  only  vote  on  40  rule  changes 
that  affect  over  $100  million? 

Senator  Grassley.  That  would  be  the  joint  resolution  of  approv- 
al. The  rules  would  be  submitted  to  us.  They  could  not  go  into 
effect  unless  we  passed  a  resolution  for  their  approval,  which  then 
would  be  subject  to  the  President. 

All  other  rules  would  go  into  effect  unless  there  was  a  joint  reso- 
lution of  disapproval,  also  subject  to  the  President's  signature. 

Mr.  MoAKLEY.  Why  wouldn't  it  go  the  disapproval  method  on  all 
rules? 

Senator  Grassley.  In  major  rules,  some  of  those  are  tremendous- 
ly expensive  in  cost  to  the  public  at  large,  to  the  general  economy, 
to  the  business  people  involved,  and  also  some  of  them  have  crimi- 
nal sanctions  involved. 

They  are  so  important,  and  have  so  much  of  an  impact,  and  some 
of  them  deserve  much  more  attention  than  we  might  give  to  more 
minor  pieces  of  legislation  in  the  Congress.  They  are  so  important 
they  ought  not  to  go  into  effect  without  the  same  procedures  legis- 
lation would  follow. 

Mr.  Moakley.  Is  the  dollar  figure  the  only  difference  between  a 
minor  and  a  major  rule? 

Senator  Grassley.  Not  entirely. 

Mr.  Moakley.  What  happens  if,  say,  in  an  environmental  pollu- 
tion thing,  where  you  are  talking  about  human  life,  how  do  you  dif- 
ferentiate there,  or  is  it  still  a  dollar  value? 

Senator  Grassley.  We  are  getting  the  information  on  that  point. 
I  cannot  answer  your  question  at  this  moment,  but  I  will  submit 
that  in  writing  for  the  record. 

[The  information  referred  to  follows:] 
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December  15,  1983. 
Hon.  Claude  Pepper, 

Committee  on  Rules,  House  of  Representatives, 
Washington,  D.C. 

Dear  Mr.  Chairman:  During  my  recent  testimony  before  your  committee  on  No- 
vember 9,  1983,  concerning  the  legislative  veto,  Mr.  Beilenson  raised  a  question 
about  the  number  of  "major  rules"  which  would  need  to  be  considered  under  the 
new  review  proposals.  I  promised  to  provide  some  verification  for  my  contention 
that  the  resolution  of  approval  would  be  required  for  about  forty  to  fifty  rules  each 
year. 

The  President's  Executive  Order  12291  contains  a  definition  of  "major  rule" 
which  is  substantially  the  same  as  in  S.  1080  (a  regulation  likely  to  result  in  an 
annual  effect  on  the  economy  of  $100  million  or  more,  or  result  in  a  substantial  in- 
crease in  costs  or  prices  for  consumers,  or  significant  adverse  effects  on  competition, 
employment,  investment,  productivity,  etc.).  Under  this  Executive  Order,  the  Office 
of  Management  and  Budget  reviews  all  proposed  and  final  regulations  prior  to  pub- 
lication in  the  Federal  Register,  a  total  of  2,633  during  1982.  Of  these,  56  were  clas- 
sified as  major  rules  at  the  time  of  publication.  Not  all  of  these  were  completed,  of 
course,  during  that  calendar  year,  and  some  would  be  exempted  from  congressional 
review  under  the  terms  of  the  proposed  amendment  to  S.  1080.  A  total  of  51  final 
major  rules  were  promulgated. 

These  numbers  come  from  the  1982  0MB  report  on  activities  conducted  under  Ex- 
ecutive Order  12291,  supervised  by  the  Presidential  Task  Force  on  Regulatory 
Relief.  It  is  not  clear  from  this  report  how  many  of  these  rules  were  promulgated  by 
independent  agencies.  They  are  technically  exempt  from  the  Executive  order,  but 
were  asked  to  comply  voluntarily  with  its  basic  principles. 

No  figures  for  1983  are  available,  but  the  Office  of  Information  and  Regulatory 
Affairs  estimates  the  rate  to  be  approximately  the  same  as  last  year. 

Therefore,  the  use  of  fifty  regulations  a  year  for  congressional  review  purposes 
seems  to  be  a  reasonable  assumption.  I  hope  this  clarifies  a  point  on  which  there 
seemed  to  be  some  doubt,  for  the  record. 

On  another  point,  Mr.  Moakley  asked  how  we  would  use  this  distinction  for  a 
major  rule  that  involved  human  life,  such  as  an  environmental  pollution  regulation. 
The  GAO  report  identified  some  of  the  problems  of  quantifying  costs  and  benefits 
for  purposes  of  the  regulatory  impact  analysis  required  of  major  rules  by  E.O.  12291. 
In  fact,  many  of  the  regulatory  analyses  reviewed  in  that  study  were  done  under 
President  Carter's  Executive  Order  12044,  which  did  not  explicitly  require  estima- 
tion of  benefits. 

However,  in  testimony  before  our  Subcommittee  on  Administrative  Practice  and 
Procedure,  the  GAO  praised  the  approach  taken  in  S.  1080  which  requires  that 
agencies  describe  the  nature  and  extent  of  nonquantifiable  benefits  and  costs  of  a 
proposed  rule,  as  well  as  the  reasonable  alternatives,  rather  than  evaluating  "pri- 
marily on  a  mathematical  or  numerical  basis".  This  "promotes  the  appropriate  use 
of  information  and  thereby  the  quality  of  analyses"  upon  which  regulatory  decisions 
are  based,  according  to  GAO.  It  is  the  regulatory  analysis  that  distinguishes  major 
rules  from  ordinary  rules,  and  will  furnish  the  basis  for  Congressional  review  of  in- 
formal rulemaking  under  S.  1080. 
Sincerely, 

Charles  E.  Grassley, 
Chairman,  Subcommittee  on 
Administrative  Practice  and  Procedure. 

Mr.  Moakley.  Mr.  Lott,  any  questions? 

Mr.  Lott.  We  would  like  to  welcome  you  back  home,  Senator.  I 
am  pleased  that  you  haven't  been  totally  distracted  by  your  new 
assignment  on  the  other  side.  And  I  want  to  personally  thank  you 
for  the  job  you  have  done  on  this  legislation,  the  work  you  have 
done,  and  for  the  vote  that  you  had  in  the  Senate  in  the  last  Con- 
gress, which  was  unanimous. 

In  that  connection,  when  do  you  expect  action  may  be  taken  in 
the  Senate  in  this  Congress? 

Senator  Grassley.  Well,  the  bill  is  on  the  calendar,  the  regulato- 
ry reform  bill.  And  it  will  be  that  instrument  that  I  would  hope  to 
amend  with  some  sort  of  a  constitutional  legislative  veto.  And  we 
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feel,  just  within  the  last  month,  that  we  are  able  to  clear  some  hur- 
dles that  are  necessary  for  it  to  be  considered.  If  we  don't  get  it 
considered  before  November  18,  it  will  be  high  on  the  list  for  early 
next  year. 

Mr.  Chairman,  I  can  add  one  thing,  besides  what  I  said  I  would 
submit  to  you  in  writing.  There  is  a  provision  in  S.  1980  that  would 
allow  the  President  to  himself  designate  up  to  75  rules  per  year  as 
major  rules.  So  you  can  have  Presidential  designation  of  major 
impact  regardless  of  cost. 

Mr.  MoAKLEY.  Without  any  criteria,  he  could  just  designate  them 
as  major  rules? 

Senator  Grassley.  No.  There  are  criteria — criteria  are  set  out  on 
page  16  of  S.  1080. 

Mr.  MoAKLEY.  Mr.  Beilenson. 

Mr.  Beilenson.  I  am  not  sure  how  I  feel  about  this  whole  subject. 
I  do  want  to  commend  you  on  your  work  on  the  defense  budget.  I 
think  some  of  the  things  you  and  your  colleagues  are  doing  over 
there  make  a  lot  of  sense. 

Mr.  MoAKLEY.  Is  the  Bumpers  bill  going  anywhere? 

Senator  Grassley.  Yes.  It  is  part  of  S.  1080.  I  don't  think  there  is 
any  controversy  on  that.  We  reintroduced  S.  1080  as  it  passed  the 
Senate  last  year  and  with  the  Bumpers  amendment  in  it. 

I  don't  think  anything  is  in  controversy  about  S.  1080  except  for 
the  type  of  veto  we  will  incorporate  in  it. 

Mr.  MoAKLEY.  All  right.  I  wasn't  sure  Bumpers  was  in  that. 

Senator  Grassley.  Yes,  it  is. 

Mr.  MoAKLEY.  Thank  you  very  much  for  coming  over. 

Senator  Grassley.  I  want  to  thank  Congressman  Lott  for  letting 
me  go  ahead.  I  appreciate  that. 

[The  text  of  S.  1080  follows:] 
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98th  congress 
1st  Session 


S.  1080 


To  amend  the  Administrative  Procedure  Act  to  require  Federal  agencies  to 
analyze  the  effects  of  rules  to  improve  their  effectiveness  and  to  decrease 
their  compliance  costs,  to  provide  for  a  periodic  review  of  regulations,  and 
for  other  purposes. 


m  THE  SENATE  OF  THE  UNITED  STATES 

Apeil  19  flegislative  day,  Apeil  18),  1983 

Mr.  Gbassley  (for  himself  and  Mr.  Heflin)  introduced  the  following  bill;  which 

was  read  the  first  time 


A  BILL 

To  amend  the  Administrative  Procedure  Act  to  require  Federal 
agencies  to  analyze  the  effects  of  rules  to  improve  their 
effectiveness  and  to  decrease  their  compliance  costs,  to 
provide  for  a  periodic  review  of  regulations,  and  for  other 
purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  this  Act  may  be  cited  as  the  "Regulatory  Reform  Act". 

4  DEFINITION  OF  EULE 

5  Sec.  2.  Section  551(4)  of  title  5,  United  States  Code,  is 

6  amended  by  inserting  before  the  semicolon  at  the  end  thereof 

7  a  comma  and  the  following:  "except  that  the  term  'rule'  does 
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1  not  include  agency  statements  involving  a  matter  relating  to 

2  public  property  or  contracts  or  general  statements  of  policy  of 

3  the  Tennessee  Valley  Authority  except  where  an  applicable 

4  statute  requires  notice  and  hearing  pursuant  to  this  chapter 

5  or  the  statement  to  be  made  on  the  record  after  opportimity 

6  for  an  agency  hearing". 

7  EULEMAKING 

8  Sec.  3.  Section  553  of  title  5,  United  States  Code,  is 

9  amended  to  read  as  follows: 

10  "§  553.  Rule  making 

11  "(a)  This  section  applies  to  every  rule  making,  accord- 

12  ing  to  the  provisions  thereof,  except  to  the  extent  that  there 

13  is  involved — 

14  "(1)  a  matter  pertaining  to  a  military  or  foreign 

15  affairs  function  of  the  United  States; 

16  "(2)  a  matter  relating  to  the  management  and 

17  personnel  practices  of  an  agency; 

18  "(3)   an  interpretive   rule,   general   statement   of 

19  policy,  or  rule  of  agency  organization,  procedure,  or 

20  practice,  unless  such  rule  or  statement  has  general  ap- 

21  phcability  and  substantially  alters  or  creates  rights  or 

22  obligations  of  persons  outside  the  agency;  or 

23  "(4)  a  rule  relating  to  the  acquisition,  manage- 

24  ment,  or  disposal  by  an  agency  of  real  or  personal 

25  property  or  of  services  that  is  promulgated  in  compU- 
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1  ance  with  criteria  and  procedures  established  by  the 

2  Administrator  for  Federal  Procurement  Policy  or  the 

3  Administrator  of  General  Services. 

4  "(b)(1)  General  notice  of  proposed  rule  making  shall  be 

5  pubhshed  in  the  Federal  Register,  unless  all  persons  subject 

6  thereto  are  named  and  either  personally  served  or  otherwise 

7  have  actual  notice  thereof  in  accordance  with  law.  Each 

8  notice  of  proposed  rule  making  shall  include — 

9  "(A)  a  statement  of  the  time,  place,  and  nature  of 

10  public  rule  making  proceedings; 

11  "(B)  a  succinct  explanation  of  the  need  for  and 

12  specific  objectives  of  the  proposed  rule; 

13  "(C)  an  explanation  of  the  specific  statutory  au- 

14  thority  under  which  the  rule  is  proposed; 

15  "(D)  the  proposed  provisions  of  the  rule; 

16  "(E)  a  statement  that  the  agency  seeks  proposals 

17  from  the  public  and  from  State  and  local  governments 

18  for  alternative  methods  to  accomplish  the  objectives  of 

19  the  rule  making  that  are  more  effective  or  less  burden- 

20  some  than  the  approach  used  in  the  proposed  rule; 

21  "(F)  a  description  of  any  data,  methodologies,  re- 

22  ports,  studies,  scientific  evaluations,  or  other  similar  in- 

23  formation  on  which  the  agency  plans  to  substantially 

24  rely  in  the  rule  making,  including  an  identification  of 

25  each  author  or  source  of  such  mformation  and  the  pur- 


46 

4 

1  poses  for  which  the  agency  plans  to  rely  on  such  infor- 

2  mation;  and 

3  "(G)  a  statement  specifying  where  the  file  of  the 

4  rule  making  proceeding  maintained  pursuant  to  subsec- 

5  tion  (f)  of  this  section  may  be  inspected  and  how  copies 

6  of  the  items  in  the  file  may  be  obtained. 

7  "(2)  Except  when  notice  or  hearing  is  required  by  stat- 

8  ute,  a  final  rule  may  be  adopted  and  may  become  effective 

9  without  prior  compliance  with  the  provisions  of  this  subsec- 

10  tion  and  subsections  (c)  and  (f)  of  this  section  if — 

11  "(A)  the  agency  for  good  cause  finds  that  provid- 

12  ing  notice  and  public  procedure  thereon  before  the  rule 

13  becomes  effective  is  impracticable  or  contrary  to  an  im- 

14  portant  public  interest; 

15  "(B)  the  agency  publishes  the  rule  in  the  Federal 

16  Register  with  such  finding  and  a  succinct  explanation 

17  of  the  reasons  therefor;  and 

18  "(C)  the  agency  comphes  with  the  provisions  of 

19  this  subsection  and  subsections  (c)  and  (f)  of  this  sec- 

20  tion  to  the  maximum  extent  feasible  prior  to  the  pro- 

21  mulgation  of  the  final  rule  and  fully  complies  with  such 

22  provisions  as  soon  as  reasonably  practicable  after  the 

23  promulgation  of  the  rule. 

24  "(3)  Except  when  notice  or  hearing  is  required  by  stat- 

25  ute,  this  subsection  and  subsections  (c)  and  (f)  of  this  section 
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1  do  not  apply  to  a  rule  when  the  agency  for  good  cause  finds 

2  that  notice  and  public  procediu-e  thereon  are  unnecessary  due 

3  to  the  insignificant  impact  of  the  rule  and  publishes,  at  the 

4  time  of  publication  of  the  final  rule,  such  finding  and  a  suc- 

5  cinct  explanation  of  the  reason  therefor. 

6  "(4)  Whenever  the  provisions  of  a  final  rule  that  an 

7  agency  plans  to  adopt  are  so  different  from  the  provisions  of 

8  the  proposed  rule  that  the  original  notice  of  proposed  rule 

9  making  did  not  fairly  apprise  the  public  of  the  issues  ulti- 

10  mately  to  be  resolved  in  the  rule  making  or  of  the  substance 

11  of  the  rule,  the  agency  shall  publish  in  the  Federal  Register  a 

12  notice  of  the  final  rule  the  agency  plans  to  adopt,  together 

13  with  the  information  relevant  to  such  rule  which  is  required 

14  by  the  applicable  provisions  of  this  section  and  which  has  not 

15  previously  been   pubhshed   in   the   Federal   Register.    The 

16  agency  shall  allow  a  reasonable  period  for  comment  on  such 

17  final  rule. 

18  "(c)(1)  After  providing  the  notice  required  by  this  sec- 

19  tion,  the  agency  shall  give  interested  persons  at  least  sixty 

20  days  to  participate  in  the  rule  making  through  the  submission 

21  of  written  data,  views,  or  argimients. 

22  "(2)  In  order  to  collect  relevant  information,  and  to 

23  identify  and  elicit  full  and  representative  pubhc  comment  on 

24  the  significant  issues  of  a  particular  rule  making,  the  agency 
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1  may  use  such  other  procedures  as  the  agency  determines  are 

2  appropriate,  including — 

3  "(A)  the  publication  of  an  advance  notice  of  pro- 

4  posed  rule  making; 

5  "(B)  the  provision  of  notice,  in  forms  which  are 

6  more  direct  than  notice  published  in  the  Federal  Regis- 

7  ter,  to  persons  who  would  be  substantially  affected  by 

8  the  proposed  rule,  but  who  are  unlikely  to  receive 

9  notice  of  the  proposed  rule  making  through  the  Federal 

10  Register; 

11  "(C)  the  provision  of  opportunities  for  oral  presen- 

12  tation  of  data,  views,  information,  or  rebuttal  argu- 

13  ments  at  informal  public  hearings,  which  may  be  held 

14  in  the  District  of  Columbia  and  other  locations; 

15  "(D)  the  provision  of  summaries,  explanatory  ma- 

16  terials,  or  other  technical  information  in  response  to 

17  public  inquiries  concerning  the  issues  involved  in  the 

18  rule  making;  and 

19  "(E)  the  adoption  or  modification  of  agency  proce- 

20  dural  rules  to  reduce  the  cost  or  complexity  of  partici- 

21  pation  in  a  rule  making. 

22  The  decision  of  the  agency  to  use  or  not  to  use  such  other 

23  procedures  in  a  rule  making  pursuant  to  this  paragraph  shall 

24  not  be  subject  to  judicial  review. 
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1  "(3)(A)   The   opportunity   for   participation   in   s,   rule 

2  making  for  a  major  rule  (as  defined  in  section  621(4)  of  this 

3  title)  shall  include  the  opportunity  for  oral  presentation  of 

4  data,  views,  and  information  at  informal  public  hearings. 

5  Such  public  hearings — 

6  "(i)  may  include  an  opportunity  for  oral  rebuttal 

7  or  argument  where  appropriate;  and 

8  "(ii)  shall  include  an  opportunity  for  direct  and 

9  cross-examination  of  the  principal  agency  employees  or 

10  other  persons  who  prepared  for  the  agency  data  on 

11  which  the  agency  substantially  reUed  in  formulating  the 

12  rule,  and  of  any  other  persons  who  present  testimony, 

13  documents,    or    other    information    at    such    hearings, 

14  where    other   procedures,    such   as    the    convening   of 

15  public  meetings,  conferences  or  panel  discussions,  or 

16  the  presentation  of  staff  arguments  for  comment  and 

17  rebuttal,  are  determined  to  be  inadequate  for  the  reso- 

18  lution  of  significant  issues  of  fact  upon  which  the  rule 

19  is  based. 

20  "(B)  No  court  shall  hold  unlawful  or  set  aside  an  agency 

21  rule  because  of  a  failure  by  the  agency  to  use  a  particular 

22  procedure  pursuant  to  subparagraph  (A)  of  this  paragraph 

23  unless — 

24  "(i)  an  objection  to  the  failure  to  use  such  proce- 

25  dure  was  presented  to  the  agency  in  a  timely  fashion 
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1  or  there  are  extraordinary  circumstances  that  excuse 

2  the  failure  to  present  a  timely  objection;  and 

3  "(ii)  the  court  finds  that  such  failure  substantially 

4  precluded  a  fair  consideration  and  informed  resolution 

5  of  a  central  issue  of  the  rule  making  taken  as  a  whole. 

6  "(4)  To  ensure  an  orderly  and  expeditious  proceeding, 

7  the  agency  may  establish  reasonable  procedures  to  regulate 

8  the  course  of  informal  public  hearings  under  paragraphs  (2) 

9  and  (3)  of  this  subsection,  including  the  designation  of  repre- 

10  sentatives  to  make  oral  presentations  or  engage  in  direct  or 

1 1  cross-examination  on  behaK  of  several  parties  with  a  common 

12  interest  in  a  rule  makingo  Transcripts  shall  be  made  of  all 

13  such  public  hearings. 

14  "(5)  An  agency  shall  publish  any  final  rule  it  adopts  in 

15  the  Federal  Register,  together  with  a  concise  statement  of 

16  the  basis  and  purpose  of  the  rule  and  a  statement  of  when  the 

17  rule  may  become  effective.  The  statement  of  basis  and  pur- 

18  pose  shall  include — 

19  "(A)  an  explanation  of  the  need  for,  objectives  of, 

20  and  statutory  authority  for  the  rule; 

21  "(B)  a  discussion  of  any  significant  issues  raised 

22  by  the  comments  on  the  proposed  rule,  including  a  de- 

23  scription  of  the  reasonable  alternatives  to  the  rule  pro- 

24  posed  by  the  agency  and  by  interested  persons,  and  the 

25  reasons  why  each  such  alternative  was  rejected;  and 
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1  "(C)  an  explanation  of  how  the  factual  conclusions 

2  upon  which  the  rule  is  based  are  substantially  support- 

3  ed  in  the  rule  making  file  maintained  pursuant  to  sub- 

4  section  (f)  of  this  section. 

5  "(6)  When  rules  are  required  by  statute  to  be  made  on 

6  the  record  after  opportunity  for  an  agency  hearing,  sections 

7  556  and  557  of  this  title  apply  instead  of  this  subsection. 

8  "(d)(1)  An  agency  shall  pubHsh  the  final  rule  adopted  in 

9  the  Federal  Register  at  least  thirty  days  before  the  effective 

10  date  of  the  rule.  An  agency  may  make  a  rule  effective  in  less 

11  than  thirty  days  after  publishing  the  final  rule  in  the  Federal 

12  Register  in  the  case  of  a  rule  that  grants  or  recognizes  an 

13  exemption  or  relieves  a  restriction,  or  in  the  case  of  a  rule  for 

14  which  the  agency  for  good  cause  finds  that  such  a  delay  in 

15  the  effective  date  would  be  contrary  to  an  important  public 

16  interest  and  publishes  such  finding  and  an  explanation  of  the 

17  reasons  therefor,  with  the  final  rule. 

18  "(2)  In  promulgating  a  final  rule,  the  agency  may  not 

19  substantially  rely  on  any  factual  or  methodological  material 

20  that  was  not  placed  in  the  rule  making  file  maintained  pursu- 

21  ant  to  subsection  (f)  of  this  section  in  time  to  afford  an  ade- 

22  quate  opportunity  for  pubHc  comment  thereon  during  the 

23  period  for  pubUc  participation  in  the  rule  making.  Notwith- 

24  standing  the  preceding  sentence,  an  agency  may  rely  on  such 

25  material — 
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1  "(A)  if,  in  the  case  of  material  developed  by  or  for 

2  the   agency,    such   material   was   placed  in   the   rule 

3  making  file  promptly  upon  its  completion  and,  if  such 

4  material  is  of  central  relevance  to  the  rule  making,  was 

5  made  available  in  time  for  interested  persons  to  have 

6  an  adequate  opportunity  to  comment  thereon; 

7  "(B)  if,  in  the  case  of  material  submitted  by  a 

8  person  outside  the  agency,  such  material  was  placed  in 

9  the  rule  making  file  promptly  upon  its  receipt  by  the 

10  agency  and,  if  such  material  is  of  central  relevance  to 

11  the  rule  making,  the  agency  provided  not  less  than  fif- 

12  teen  days  for  interested  persons  to  comment  thereon  in 

13  addition  to  the  period  for  comment  provided  under 

14  paragraph  (1)  of  subsection  (c); 

15  "(C)  if  such  material  is  material  of  which  the 

16  agency  properly  can  take  official  notice;  or 

17  "(D)  if  such  material  is  material  referred  to  in 

18  subsection  (f)(3)  of  this  section  and  the  agency  has 

19  complied  with  the  requirements  of  that  subsection. 

20  "(e)  Each  agency  shall  give  an  interested  person  the 

21  right  to  petition  for  the  issuance,  amendment,  or  repeal  of  a 

22  rule,  for  an  interpretation  regarding  the  meaning  of  a  rule, 

23  and  for  a  variance  or  exemption  from  the  terms  of  a  rule  if 

24  the  agency  may  grant  such  variance  or  exemption.   The 

25  agency  shall  act  on  such  petitions  with  reasonable  prompt- 
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1  ness.  The  response  of  the  agency  to  each  such  petition  shall 

2  be  in  writing  accompanied  by  a  statement  of  reasons. 

3  "(f)(1)  The  agency  shall  maintain  a  file  for  each  rule 

4  making  proceeding  conducted  pursuant  to  this  section  and 

5  shall  maintain  a  current  index  to  such  file.  The  file  and  the 

6  material  excluded  from  the  file  pursuant  to  paragraph  (2)  of 

7  this  subsection  shall  constitute  the  rule  making  record  for 

8  purposes  of  judicial  review.  Except  as  provided  in  paragraph 

9  (2)  of  this  subsection,  the  file  shall  be  made  available  to  the 

10  public  beginning  on  the  date  on  which  the  agency  makes  an 

11  mitial  publication  concerning  the  rule.   The  file  shall  in- 

12  elude— 

13  "(A)(i)  the  notice  of  proposed  rule  making  and  any 

14  supplement   to   or   modification   or   revision   of   such 
16           notice;  and 

16  "(ii)  any  advance  notice  of  proposed  rule  making; 

17  "(B)  copies  of  aU  written  comments  received  on 

18  the  proposed  rule; 

19  "(C)  a  transcript  of  any  pubHc  hearing  conducted 

20  in  the  rule  making; 

21  "(D)  copies,  or  an  identification  of  the  place  at 

22  which  copies  may  be  obtained,  of  aU  material  described 

23  by  the  agency  pursuant  to  subsection  (b)(1)(F)  of  this 

24  section  and  of  other  factual  and  methodological  materi- 
26  aJ  not  described  by  the  agency  pursuant  to  such  sub- 
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1  section  that  pertains  directly  to  the  rule  making  and 

2  that  the  agency  considered  in  connection  with  the  rule 

3  making,  or  that  was  prepared  by  or  for  the  agency  in 

4  connection  with  the  rule  making; 

5  "(E)  any  statement,  description,  analysis,  or  any 

6  other  material  that  the  agency  is  required  to  make 

7  public  in  connection  with  the  rule  making,  including 

8  any  preliminary  or  final  regulatory  analysis  issued  by 

9  the  agency  pursuant  to  chapter  6  of  this  title; 

10  "(F)  copies  of  all  written  material  pertaining  to 

11  the  rule,  including  any  drafts  of  the  proposed  and  the 

12  final  rule,  submitted  by  the  agency  to  the  President  or 

13  his  designee  directed  by  the  President  to  review  pro- 

14  posed  or  final  rules  for  their  regulatory  impact;  and 

15  "(G)  a  written  explanation  of  the  specific  reasons 

16  for  any  significant  changes  made  by  the  agency  in  the 

17  drafts  of  the  proposed  or  final  rule  which  respond  to 

18  any  comment  received  by  the  agency  on  the  draft  pro- 

19  posed  rule,  the  proposed  rule,  the  draft  final  rule,  or 

20  the  final  rule,  made  by  the  President  or  his  designee 

21  directed  by  the  President  to  review  proposed  or  final 

22  rules  for  their  regulatory  impact. 

23  "(2)  The  agency  shall  place  the  materials  described  in 

24  clauses  (A)  through  (H)  of  the  last  sentence  of  paragraph  (1) 
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1  in  the  file  required  by  such  paragraph  as  soon  as  practicable 

2  after  such  materials  become  available  to  the  agency. 

3  "(3)  The  file  required  by  paragraph  (1)  of  this  subsection 

4  need  not  include  any  material  that  need  not  be  made  availa- 

5  ble  to  the  public  under  section  552  of  this  title  if  the  agency 

6  includes  in  such  file  a  statement  that  notes  the  existence  of 

7  such  material  and  the  basis  upon  which  the  material  is 

8  exempt   from   public   disclosure   under   such   section.    The 

9  agency  may  not  substantially  rely  on  any  such  material  in 
10  formulating  a  rule  unless  it  makes  the  substance  of  such  ma- 
ll terial  available  for  adequate  comment  by  interested  persons. 

12  The  agency  may  use  simunaries,  aggregations  of  data,  or 

13  other  appropriate  mechanisms  so  as  to  protect  the  confiden- 

14  tiality  of  such  material  to  the  maximum  extent  possible. 

15  "(4)  No  court  shall  hold  unlawful  or  set  aside  an  agency 

16  rule  because  of  a  violation  of  paragraph  (1)  of  this  subsection 

17  unless  the  court  finds  that  such  violation  has  precluded  fair 

18  pubUc  consideration  of  a  material  issue  of  the  rule  making 

19  taken  as  a  whole.  Judicial  review  of  compliance  or  noncom- 

20  pliance  with  paragraph  (1)  of  this  subsection  shall  be  limited 

21  to  review  of  action  or  inaction  on  the  part  of  an  agency. 

22  "(g)  For  a  period  of  one  year  after  the  effective  date  of  a 

23  final  rule  issued  pursuant  to  this  section,  such  rule  shall  not 

24  substantially  change  the  requirements  of  any  contract,  coop- 

25  erative  agreement,  or  grant  existing  on  such  effective  date 
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1  between  a  Federal  agency  and  a  State  or  local  government. 

2  The  preceding  sentence  does  not  apply  to  any  case  in  which 

3  the  agency  for  good  cause  finds  that  a  delay  in  the  effect  of 

4  the  rule  would  be  contrary  to  an  important  pubUc  interest 

5  and  publishes  such  finding  and  an  explanation  of  the  reasons 

6  therefor,  with  the  final  rule. 

7  "(h)  Nothing  in  this  section  authorizes  the  use  of  appro- 

8  priated  funds  available  to  any  agency  to  pay  the  attorney's 

9  fees  or  other  expenses  of  persons  participating  or  intervening 

10  in  agency  proceedings.". 

11  BEGULATOEY  ACTIVITIBS:  ANALYSIS;  PEIOEITIES  AND 

12  EEVIEW;  EEPOBT 

13  Sec.  4.  (a)  Chapter  6  of  title  5,  United  States  Code,  is 

14  amended  by  adding  at  the  end  thereof  the  following: 

15  "SUBCHAPTER  H— ANALYSIS  OF  AGENCY 

16  PROPOSALS 

17  "§  621.  Definitions 

18  "For  purposes  of  this  subchapter  and  subchapters  IQ 

19  and  IV  of  this  chapter: 

20  "(1)  The  term  'agency'  has  the  same  meaning  as 

21  in  section  551(1)  of  this  title. 

22  "(2)  The  term  'person'  has  the  same  meaning  as 

23  in  section  551(2)  of  this  title. 
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1  "(3)  The  term  'rule'  has  the  same  meaning  as  in 

2  section  551(4)  of  this  title,  except  that  such  term  does 

3  not  include — 

4  "(A)  a  rule  of  particular  applicability  that  ap- 

5  proves  or  prescribes  for  the  future  rates,  wages, 

6  prices,  services,  or  allowances  therefor,  corporate 

7  or  financial  structures,  reorganizations,  mergers  or 

8  acquisitions,  or  accounting  practices  or  disclosures 

9  bearing  on  any  of  the  foregoing; 

10  "(B)  a  rule  relating  to  monetary  poUcy  pro- 

11  posed  or  promulgated  by  the  Board  of  Governors 

12  of  the  Federal  Reserve  System;  or 

13  "(C)  a  rule  issued  by  the  Federal  Election 

14  Conunission  or  a  rule  issued  by  the  Federal  Com- 

15  munications    Commission    pursuant    to    sections 

16  312(a)(7)  and  315  of  the  Communications  Act  of 

17  1934. 

18  "(4)  The  term  'major  rule'  means — 

19  "(A)  a  rule  or  a  group  of  closely  related 

20  rules  that  the  agency,  the  Presiden.,  or  the  officer 

21  selected  under  section  624  of  this  title  reasonably 

22  determines  is  likely  to  have  an  annual  effect  on 

23  the  economy  of  $100,000,000  or  more  in  reason- 

24  ably  quantifiable  direct  and  indirect  costs;  and 
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1  "(B)  a  rule  or  a  group  of  closely  related  rules 

2  that  is  otherwise  designated  a  major  rule  by  the 

3  agency  proposing  the  rule,  or  is  so  designated  by 

4  the  President,  or  by  the  officer  selected  under  sec- 

5  tion  624  of  this  title,  on  the  ground  that  the  rule 

6  is  likely  to  result  in — 

7  "(i)  a  substantial  increase  in  costs  or 

8  prices  for  wage  earners,  consumers,  individu- 

9  al  industries,  nonprofit  orgarazations,  Feder- 

10  .    al.  State,  or  local  government  agencies,  or 

11  geographic  regions;  or 

12  "(ii)  significant  adverse  effects  on  com- 

13  petition,  employment,  investment,  productiv- 

14  ity,    innovation,     the    environment,    pubUc 

15  health  or  safety,  or  the  abihty  of  enterprises 

16  whose  principal  places  of  business  are  in  the 

17  United   States   to   compete   in   domestic   or 

18  export  markets. 

19  For  purposes  of  subparagraph  (A)  of  this  paragraph, 

20  the  term  'rule'  does  not  mean — 

21  "(I)  a  rule  that  involves  the  internal  revenue 

22  laws  of  the  United  States; 

23  "(H)  a  rule  that  authorizes  the  introduction 

24  into    commerce    or    recognizes    the    marketable 

25  status  of  a  product,   pursuant  to  sections  408, 
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1  409(c),  and  706  of  the  Federal  Food,  Drug,  and 

2  .Cosmetic  Act; 

3  "(m)  aTiile  exempt  from  notice  and  public 

4  procedure  pursuant  to  section  553(a)  of  this  title; 

5  or 

6  "(IV)  a  rule  relating  to  the  viability,  stabil- 

7  ity,  asset  powers,  or  categories  of  accounts  of,  or 

8  permissible  interest  rate  ceilings  applicable  to,  de- 

9  pository  institutions  the  deposits  or  accounts  of 

10  which  are  insured  by  the  Federal  Deposit  Insur- 

11  ance  Corporation,  the  Federal  Savings  and  Loan 

12  Insurance   Corporation,   or  the   Share   Insurance 

13  Fund  of  the  National  Credit  Union  Administration 

14  Board. 

15  "(5)    The    term    'benefit'    means    the    reasonably 

16  identifiable  significant  benefits  and  beneficial  effects,  in- 

17  eluding  social  and  economic  benefits  and  effects,  that 

18  are  expected  to  result  directly  or  indirectly  from  iinple- 

19  mentation  of  a  rule  or  an  alternative  to  a  rule. 

20  "(6)  The  term  'cost'  means  the  reasonably  identi- 

21  fiable  significant  costs  and  adverse  effects,  including 

22  social  and  economic  costs  and  effects,  that  are  expect- 

23  ed  to  result  directly  or  indirectly  from  implementation 
f^f  a  rule  or  an  alternative  to  a  nil<> 
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1  "§  622.  Reg^ulatory  analysis 

2  "(a)  Prior  to  publishing  notice  of  proposed  rule  making 

3  for  any  rule,  each  agency  shall  determine  whether  the  rule  is 

4  or  is  not  a  major  rule  within  the  meaning  of  section  621(4)(A) 

5  of  this  title  and,  if  it  is  not,  whether  it  should  be  designated  a 

6  major  rule  under  section  621(4)(B)  of  this  title.  For  the  pur- 

7  pose  of  any  such  determination  or  designation,  a  group  of 

8  closely  related  rules  shall  be  considered  as  one  rule.  Every 

9  notice  of  proposed  rule  making  shall  include  a  succinct  state- 

10  ment    and   explanation    of   the    agency's    determination    of 

1 1  whether  or  not  the  rule  is  a  major  rule  within  the  meaning  of 

12  section  621(4)(A)  of  this  title  and,  if  appUcable,  of  its  designa- 

13  tion  as  a  major  rule  under  section  621(4)(B)  of  this  title. 

14  "(b)  The  President  or  the  officer  selected  by  the  Presi- 

15  dent  under  section  624  of  this  title  may  determine  that  a  rule 

16  is  a  major  rule  within  the  meaning  of  section  621(4)(A)  of  this 

17  title  or  may  designate  a  rule  as  a  major  rule  under  section 

18  621(4)(B)  of  this  title  not  later  than  thirty  days  after  the  pub- 

19  lication  of  the  notice  of  proposed  rule  making  for  that  rule. 

20  Such  determination  or  designation  shall  be  pubHshed  in  the 

21  Federal  Register,  together  with  a  succinct  statement  of  the 

22  basis  for  the  determination  or  designation.  The  President  or 

23  the  officer  selected  by  the  President  under  section  624  of  this 

24  title  may  designate  not  more  than  seventy-five  rules  as  major 

25  rules  under  section  621(4)(B)  of  this  title  in  any  fiscal  year. 
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1  "(c)(1)  When  the  agency  publishes  a  notice  of  proposed 

2  rule  making  for  a  major  rule,  the  agency  shall  issue  and  place 

3  in  the  rule  making  file  maintained  under  section  553(f)  of  this 

4  title  a  preliminary  regulatory  analysis  and  shall  include  in 

5  such  notice  of  proposed  rule  making  a  summary  of  the  analy- 
^6  sis.  When  the  President  or  the  officer  selected  by  the  Presi- 

7  dent  under  section  624  of  this  title  has  published  a  determi- 

8  nation  or  designation  that  a  rule  is  a  major  rule  after  the 

9  publication  of  the  notice  of  proposed  rule  making  for  that 

10  rule,  the  agency  shall  promptly  issue  and  place  in  the  rule 

11  making  file  maintained  under  section  553(f)  of  this  title  a  pre- 

12  liminary  regulatory  analysis  for  the  rule  and  shall  publish  in 

13  the  Federal  Register  a  summary  of  such  analysis.  Following 

14  the  issuance  of  a  preliminary  regulatory  analysis  under  the 

15  preceding  sentence,  the  agency  shall  give  interested  persons 

16  an  opportunity  to  comment  thereon  pursuant  to  section  553 

17  of  this  title  in  the  same  manner  as  if  the  preliminary  regula- 

18  tory  analysis  had  been  issued  with  the  notice  of  proposed  rule 

19  making. 

20  "(2)  Each  preliminary  regulatory  analysis  shall  con- 

21  tain — 

22  "(A)  a  succinct  description  of  the  benefits  of  the 

23  proposed    rule,    including    any   beneficial    effects    that 

24  cannot  be  quantified,  and  an  explanation  of  how  the 

25  agency  anticipates  each  benefit  will  be  achieved  by  the 
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1  proposed  rule,  including  a  description  of  the  persons, 

2  classes  of  persons,  or  particular  levels  of  Government 

3  likely  to  receive  such  benefits; 

4  "(B)  a  succinct  description  of  the  costs  of  the  pro- 

5  posed  rule,  including  any  costs  that  cannot  be  quanti- 

6  fied,  and  an  explanation  of  how  the  agency  anticipates 

7  each  such  cost  will  result  from  the  proposed  rule,  in- 

8  eluding  a  description  of  the  persons,  classes  of  persons, 

9  or  particular  levels  of  Government  likely  to  incur  such 

10  costs; 

11  "(C)  a  succinct  description  of  reasonable  altema- 

12  tives  for  achieving  the  identified  benefits  of  the  pro- 

13  posed  rule,  including  alternatives  that — 

14  "(i)  require  no  Government  action; 

15  "(ii)  will   accommodate   differences  between 

16  geographic  regions;  and 

17  "(iii)  employ  performance  or  other  standards 

18  which  permit  the  greatest  flexibility  in  achieving 

19  the  identified  benefits  of  the  proposed  rule; 

20  "(D)  a  statement — 

21  "(i)  identifying  any  source  of  funds  available 

22  from  the  Federal  Government  to  pay  State  and 

23  local  governments  the  costs  incurred  by  such  gov- 

24  emments  as  a  result  of  the  proposed  rule;  or 
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1  "(ii)    specifying   that    the    agency    does    not 

2  know  of  any  such  source; 

3  "(E)  in  any  case  in  which  the  proposed  rule  is 

4  hased  on  scientific  evaluations  or  information,   a  de- 

5  scription  of  action  undertaken  hy  the  agency  to  verify 

6  the  quality,  reliabihty,  and  relevance  of  such  scientific 

7  evaluations  or  scientific  information;  and 

8  "(F)  where  it  is  not  expressly  or  by  necessary  im- 

9  .  plication  inconsistent  with  the  provisions  of  the  en- 

10  abling  statute  pursuant  to  which  the  agency  is  propos- 

11  ing  the  rule,  an  explanation  of  how  the  identified  bene- 

12  fits  of  the  proposed  rule  are  likely  to  justify  the  identi- 

13  fied  costs  of  the  proposed  rule,  and  an  explanation  of 

14  how  the  proposed  rule  is  likely  to  substantially  achieve 

15  the   rule   making  objectives   in   a  more   cost-effective 

16  manner  than  the  alternatives  to  the  proposed  rule. 

17  "(d)(1)  When  the  agency  pubUshes  a  final  major  rule, 

18  the  agency  shall  also  issue  and  place  in  the  rule  making  file 

19  maintained  under  section  553(f)  of  this  title  a  final  regulatory 

20  analysis,  and  shall  include  a  summary  of  the  analysis  in  the 

21  statement  of  basis  and  purpose  required  by  section  553(c)(6) 

22  of  this  title.  Notwithstanding  the  preceding  sentence,  in  any 

23  case  in  which  an  agency,  under  section  553(b)(2)  of  this  title, 

24  is  not  required  to  comply  with  subsections  (b)  through  (0  of 

25  section  553  of  this  title  prior  to  the  adoption  of  a  final  rule, 
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1  an  agency  is  not  required  to  comply  with  the  preceding  sen- 

2  tence  prior  to  the  adoption  of  the  final  rule  but  shall  comply 

3  with  such  sentence  when  complying  with  section  553(b)(2)(C) 

4  of  this  title. 

5  "(2)  Each  final  regulatory  analysis  shall  contain — 

6  "(A)  a  description  and  comparison  of  the  benefits 

7  and  costs  of  the  rule  and  of  the  reasonable  alternatives 

8  to  the  rule  described  in  the  rule  making;  and 

9  "(B)  where  it  is  not  expressly  or  by  necessary  im- 

10  plication  inconsistent  with  the  provisions  of  the  en- 

11  abling  statute  pursuant  to  which  the  agency  is  acting, 

12  a    reasonable    determination,    based    upon    the    rule 

13  making  file  considered  as  a  whole,  that  the  benefits  of 

14  the  rule  justify  the  costs  of  the  rule,  and  that  the  rule 

15  will  substantially  achieve  the  rule  making  objectives  in 

16  a  more  cost-effective  manner  than  the  alternatives  de- 

17  scribed  in  the  rule  making. 

18  "(e)(1)  An  agency  shall  describe  the  nature  and  extent 

19  of  the  nonquantifiable  benefits  and  costs  of  a  proposed  and  a 

20  final  rule  pursuant  to  this  section  in  as  precise  and  succinct  a 

21  manner  as  possible.  The  description  of  the  benefits  and  costs 

22  of  a  proposed  and  a  final  rule  required  under  this  section  shall 

23  include  a  quantification  or  numerical  estimate  of  the  quantifi- 

24  able  benefits  and  costs.  Such  quantification  or  numerical  esti- 

25  mate  shall  be  made  in  the  most  appropriate  unit  of  measure- 
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1  ment  and  shall  specify  the  ranges  of  predictions  and  explain 

2  the  margins  of  error  involved  in  the  quantification  methods 

3  and  in  the  estimates  used. 

4  "(2)  In  evaluating  and  comparing  costs  and  benefits,  the 

5  agency  shall  not  rely  on  cost  or  benefit  information  submitted 

6  by  any  person  that  is  not  accompanied  by  data,  analysis,  or 

7  other  supportmg  materials  that  would  enable  the  agency  and 

8  other  persons  interested  in  the  rule  making  to  assess  the  ac- 

9  curacy  and  reliability  of  such  information.  The  agency  evalu- 

10  ations  of  the  relationships  of  the  benefits  of  a  proposed  and 

11  final  rule  to  its  costs  required  by  this  section  shall  be  clearly 

12  articulated  in  accordance  with  the  provisions  of  this  section. 

13  An  agency  is  not  required  to  make  such  evaluation  primarily 

14  on  a  mathematical  or  numerical  basis. 

15  "(f)  The  preparation  of  the  preliminary  or  final  regula- 

16  tory  analysis  required  by  this  section  shall  only  be  performed 

17  by  an  officer  or  employee  of  the  agency.  The  provisions  of  the 

18  preceding  sentence  do  not  preclude  a  person  outside  the 

19  agency  from  gathering  data  or  information  to  be  used  by  the 

20  agency  in  preparing  any  such  regulatory  analysis  or  from 

21  providing  an  explanation  sufficient  to  permit  the  agency  to 

22  analyze  such  data  or  information.  If  any  such  data  or  infor- 

23  mation  is  gathered  or  explained  by  a  person  outside  the 

24  agency,  the  agency  shall  specifically  identify  in  the  prelimi- 

25  nary  or  final  regulatory  analysis  the  data  or  information  gath- 
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1  ered  or  explained  and  the  person  who  gathered  or  explained 

2  it,  and  shall  describe  the  arrangement  by  which  the  informa- 

3  tion  was  procured  by  the  agency,  including  the  total  amount 

4  of  funds  expended  for  such  procurement. 

5  "(g)  The  requirements  of  this  section  do  not  alter  the 

6  criteria  for  rule  making  otherwise  applicable  under  other  stat- 

7  utes. 

8  "§  623.  Judicial  review 

9  "(a)  Compliance  or  noncompliance  by  an  agency  with 

10  the  provisions  of  this  subchapter  shall  not  be  subject  to  judi- 

11  cial  review  except  according  to  the  provisions  of  this  section. 

12  "(b)  Any  determination  by  the  President  or  by  the  offi- 

13  cer  selected  under  section  624  of  this  title  that  a  rule  is  a 

14  major  rule  within  the  meaning  of  section  621(4)(A)  of  this 

15  title,  and  any  designation  by  the  President  or  the  officer  se- 

16  lected  imder  section  624  of  this  title  that  a  rule  is  a  major 

17  rule  under  section  621(4)(B)  of  this  title,  or  any  failure  to 

18  make  such  a  designation,  shall  not  be  subject  to  judicial 

19  review  in  any  manner. 

20  "(c)  The  determination  of  an  agency  of  whether  a  rule  is 

21  or  is  not  a  major  rule  within  the  meaning  of  section  621(4)(A) 

22  of  this  title  shall  be  set  aside  by  a  reviewing  court  only  upon 

23  a  clear  and  convincing  showing  that  the  determination  is  er- 

24  roneous  in  Ught  of  the  information  available  to  the  agency  at 

25  the  time  it  made  the  determination.  Any  designation  by  an 
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1  agency  that  a  rule  is  a  major  rule  under  section  621(4)(B)  of 

2  -this  title,  or  any  failure  to  make  such  a  designation,  shall  not 

3  be  subject  to  judicial  review  in  any  manner. 

4  "(d)  Any  regulatory  analysis  prepared  under  section  622 

5  of  this  title  shall  not  be  subject  to  judicial  consideration  sepa- 

6  rate  or  apart  from  review  of  the  rule  to  which  it  relates. 

7  When  an  action  for  judicial  review  of  a  rule  is  instituted,  any 

8  regulatory  analysis  for  such  rule  shall  constitute  part  of  the 

9  whole  rule  making  record  of  agency  action  for  the  purpose  of 

10  judicial  review  of  the  rule  and  shall,  to  the  extent  relevant, 

11  be  considered  by  a  court  in  determining  the  legality  of  the 

12  rule. 

13  "§  624.  Executive  oversight 

14  "(a)  The  President  shall  have  the  authority  to  establish 

15  procedures  for  agency  comphance  with  this  subchapter  and 

16  subchapter  HE  of  this  chapter.  The  President  shall  have  the 

17  authority  to  monitor,  review,  and  ensure  agency  implementa- 

18  tion  of  such  procedures.  The  President  shall  report  annually 

19  to  the  Congress  on  agency  compliance  or  noncomphance  with 

20  the  requirements  of  this  chapter. 

21  "(b)  Any  procedures  estabhshed  pursuant  to  the  authori- 

22  ty  granted  under  subsection  (a)  of  this  section  shall  be  adopt- 

23  ed  after  the  pubhc  has  been  afforded  an  opportunity  to  com- 

24  ment  thereon,  and  shall  be  consistent  with  the  prompt  com- 

25  pletion  of  rule  making  proceedings.  If  such  procedures  in- 
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1  elude  review  of  preliminary  or  final  regulatory  analyses  to 

2  ensure  that  they  comply  with  the  procedures  established  pur- 

3  suant  to  subsection  (a),  the  time  for  any  such  review  of  a 

4  preliminary  regtdatory  analysis  shall  not  exceed  thirty  days 

5  following  the  receipt  of  that  analysis  by  the  President  or  by 

6  an  officer  to  whom  the  authority  granted  under  subsection  (a) 

7  of  this  section  has  been  delegated  pursuant  to  subsection  (c) 

8  of  this  section,  and  the  time  for  such  review  of  a  final  regula- 

9  tory  analysis  shall  not  exceed  thirty  days  following  the  re- 

10  ceipt  of  that  analysis  by  the  President  or  such  officer.  The 

11  times  for  each  such  review  may  be  extended  for  good  cause 

12  by  the  President  or  such  officer  for  an  additional  thirty  days. 

13  Notice  of  any  such  extension,  together  with  a  succinct  state- 

14  ment  of  the  reasons  therefor,  shall  be  inserted  in  the  rule 

15  making  file. 

16  "(c)  The  President  may  delegate  the  authority  granted 

17  by  subsection  (a)  of  this  section,  in  whole  or  iii  part,  to  the 

18  Vice  President  or  to  an  officer  within  the  Executive  Office  of 

19  the  President  whose  appointment  has  been  subject  to  the 

20  advice  and  consent  of  the  Senate.  Any  such  notice  with  re- 

21  spect  to  a  delegation  to  the  Vice  President  shall  contain  a 

22  statement  by  the  Vice  President  that  the  Vice  President  will 

23  make  every  reasonable  effort  to  respond  to  congressional  in- 

24  quiries  concerning  the  exercise  of  the  authority  delegated 

25  under  this  subsection.  Notice  of  any  such  delegation,  or  any 
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1  revocation  or  modification  thereof,  shall  be  published  in  the 

2  Federal  Register. 

3  "(d)  The  authority  granted  under  subsection  (a)  of  this 

4  section  shaU  not  apply  to  rules  issued  by  the  Nuclear  Regula- 

5  tory  Commission, 

6  "(e)  Any  exercise  of  the  authority  granted  under  this 

7  section,  or  any  failure  to  exercise  such  authority,  by  the 

8  President  or  by  an  officer  to  whom  such  authority  has  been 

9  delegated  under  subsection  (c)  of  this  section,  shall  not  be 

10  subject  to  judicial  review  in  any  manner  under  this  Act. 

11  "SUBCHAPTER  HI— REGULATORY  PRIORITIES 

12  AM)  REVIEW 

13  "§  631.  Review  of  agency  rules 

14  "(a)(1)(A)  Not  later  than  nine  months  after  the  effective 

15  date  of  this  section,  each  agency  shall  prepare  and  publish  in 

16  the  Federal  Register  a  proposed  schedule  for  the  review,  in 

17  accordance  with  this  section,  of — 

18  "(i)  each  rule  of  the  agency  which  is  in  effect  on 

19  such  effective  date  and  which,  if  adopted  on  such  effec- 

20  tive    date,    would    be    a    major    rule    under    section 

21  621(4)(A)  of  this  title,  and 

22  "(ii)  each  rule  of  the  agency  in  effect  on  such  ef- 

23  fective  date  (in  addition  to  the  rules  described  in  clause 

24  (i))  which  the  agency  has  selected  for  review. 
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1  "(B)  Each  proposed  schedule  required  by  subparagraph 

2  (A)  shall  include — 

3  "(i)  a  brief  explanation  of  the  reasons  the  agency 

4  considers  each  rule  on  the  schedule  to  be  such  a  major 

5  rule  under  section  621(a)(4)(A)  of  this  title  or  of  the 

6  reasons  why  the  agency  selected  the  rule  for  review; 

7  "(ii)  a  date  set  by  the  agency,  in  accordance  with 

8  the  provisions  of  subsection  (b)(1)  of  this  section,  for 

9  the  completion  of  the  review  of  each  such  rule;  and 

10  "(iii)  a  statement  that  the  agency  requests  com- 

11  ments  from  the  pubUc  on  the  proposed  schedule. 

12  "(C)  The  agency  shall  set  a  date  to  initiate  review  of 

13  each  rule  on  the  schedule  in  a  manner  which  will  ensure  the 

14  simultaneous  review  of  related  items  and  which  will  achieve 

15  a  reasonable  distribution  of  reviews  over  the  period  of  time 

16  covered  by  the  schedule. 

17  "(2)   At   least   ninety   days   before   publishing   in   the 

18  Federal  Register  the  proposed  schedule  required  under  para- 

19  graph  (1),  each  agency  shall  make  the  proposed  schedule 

20  available  to  the  President,  or  to  the  Vice  President  or  other 

21  officer  to  whom  oversight  authority  has  been  delegated  under 

22  section  624(b)  of  this  title.  The  President  or  that  officer  may 

23  select  for  review  in  accordance  with  this  section  any  addition- 

24  al  rule  that  the  President  or  such  officer  determines  to  be  a 

25  major  rule  under  section  621(4)(A)  of  this  title. 
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1  "(3)  Not  later  than  one  year  after  the  effective  date  of 

2  this  section,  each  agency  shall  publish  in  the  Federal  Regis- 

3  ter  a  final  schedule  for  the  review  of  the  rules  referred  to  in 

4  paragraphs  (1)  and  (2)  of  this  subsection.  Each  agency  shall 

5  publish  with  the  final  schedule  the  response  of  the  agency  to 

6  comments  received  concerning  the  proposed  schedule. 

7  "(b)(1)  Except  where  explicitly  provided  otherwise  by 

8  statute,  the  agency  shall,  pursuant  to  subsections  (c)  through 

9  (e)  of  this  section,  review — 

10  "(A)  each  rule  on  the  schedule  promulgated  pur- 

11  suant  to  subsection  (a)  of  this  section; 

12  "(B)  each  major  rule  under  section  621(4)  of  this 

13  title  promulgated,  amended,  or  otherwise  renewed  by 

14  an  agency  after  the  date  of  the  enactment  of  this  sec- 

15  tion;  and 

16  "(C)  each  rule  promulgated  after  the  date  of  en- 

17  actment  of  this  section  which  the  President  or  the  offi- 

18  cer  designated  by  the  President  pursuant  to  subsection 

19  (a)(2)  of  this  section  determines  to  be  a  major  rule 

20  under  section  621(4)(A)  of  this  title. 

21  Except  where  an  extension  has  been  granted  pursuant  to 

22  subsection  (f)  of  this  section,  the  review  of  a  rule  required  by 

23  this  section  shall  be  completed  within  ten  years  after  the  ef- 

24  fective  date  of  this  section  or  within  ten  years  after  the  date 
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1  on  which  the  rule  is  promulgated,  amended,  or  renewed, 

2  whichever  is  later. 

3  "(2)  A  rule  required  to  be  reviewed  under  the  preceding 

4  subsection  on  grounds  that  it  is  a  major  rule  need  not  be 

5  reviewed  if  the  agency  determines  that  such  rule,  if  adopted 

6  at  the  time  of  the  planned  review,  would  not  be  a  major  rule 

7  under   the   definition  previously   applied   to   it.   When   the 

8  agency  makes  such  a  determination,  it  shall  publish  a  notice 

9  and  explanation  of  the  determination  in  the  Federal  Register. 

10  "(c)  An  agency  shall  publish  in  the  Federal  Register  a 

11  notice  of  its  proposed  action  under  this  section  with  respect 

12  to  a  rule  being  reviewed.  The  notice  shall  include — 

13  "(1)  an  identification  of  the  specific  statutory  au- 

14  thority  under  which  the  rule  was  promulgated  and  a 

15  statement    specifying    the    agency's    determination    of 

16  whether  the  rule  continues  to  fulfill  the  mtent  of  Con- 

17  gress  in  enacting  that  authority; 

18  "(2)  an  assessment  of  the  benefits  and  costs  of  the 

19  rule  during  the  period  in  which  it  has  been  in  effect; 

20  "(3)  an  explanation  of  the  proposed  agency  action 

21  with  respect  to  the  rule;  and 

22  "(4)  a  statement  that  the  agency  seeks  proposals 

23  from  the  pubhc  for  modifications  or  alternatives  to  the 

24  rule  which  may  accomplish  the  objectives  of  the  rule  in 

25  a  more  effective  or  less  burdensome  manner. 
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1  "(d)  If  an  agency  proposes  to  repeal  or  amend  a  rule 

2  under  review  pursuant  to  this  section,  the  agency  shall,  after 

3  issuing  the  notice  required  by  subsection  (c)  of  this  section, 

4  comply  with  the  provisions  of  this  chapter  and  chapter  5  of 

5  this  title  or  other  applicable  law.  The  requirements  of  such 

6  provisions  and  related  requirements  of  law  shall  apply  to  the 

7  same  extent  and  in  the  same  manner  as  in  the  case  of  a 

8  proposed  agency  action  to  repeal  or  amend  a  rule  which  is 

9  not  taken  pursuant  to  the  review  required  by  this  section. 

10  "(e)  If  an  agency  proposes  to  renew  without  amendment 

11  a  rule  under  review  pursuant  to  this  section,  the  agency 

12  shall— 

13  "(1)  give  interested  persons  not  less  than  sixty 

14  days  after  the  publication  of  the  notice  required  by  sub- 

15  section  (c)  of  this  section  to  comment  on  the  proposed 

16  renewal;  and 

17  "(2)  publish  in  the  Federal  Register  notice  of  the 

18  renewal  of  such  rule  and  an  explanation  of  the  contin- 

19  ued  need  for  the  rule,  and,  if  the  renewed  rule  is  a 

20  major  rule  under  section  621(4)  of  this  title,  include 

21  with  such  notice  an  explanation  of  the  reasonable  de- 

22  tenmnation  of  the  agency  that  the  rule  complies  with 

23  the  provisions  of  section  622(d)(2)(B)  of  this  title. 

24  "(f)(1)  Any  agency,  which  for  good  cause  finds  compli- 

25  ance  with  this  section  with  respect  to  a  particular  rule  to  be 
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1  impracticable  during  the  period  provided  in  subsection  (b)  of 

2  this  section,  may  request  the  President,  or  the  officer  desig- 

3  nated  by  the  President  pursuant  to  subsection  (a)(2)  of  this 

4  section,  to  establish  a  period  longer  than  ten  years  for  the 

5  completion  of  the  review  of  such  rule.  The  President  or  that 

6  officer  may  extend  the  period  for  review  of  a  rule  to  a  total 

7  period  of  not  more  than  fifteen  years.  Such  extension  shall  be 

8  published  in  the  Federal  Register  with  an  explanation  of  the 

9  reasons  therefor. 

10  "(2)  An  agency  may,  with  the  concurrence  of  the  Presi- 

11  dent  or  the  officer  designated  by  the  President  pursuant  to 

12  subsection  (a)(2)  of  this  section,  or  shall,  at  the  direction  of 

13  the  President  or  that  officer,  alter  the  tuning  of  review  of 

14  rules  under  any  schedule  required  by  this  section  for  the 

15  review  of  rules  if  an  explanation  of  such  alteration  is  pub- 

16  Ushed  in  the  Federal  Register  at  the  time  such  alteration  is 

17  made. 

18  "(g)  In  any  case  in  which  an  agency  has  not  completed 

19  the  review  of  a  rule  within  the  period  prescribed  by  subsec- 

20  tion  (b)  or  (f)  of  this  section,  the  agency  shall  immediately 

21  publish  in  the  Federal  Register  a  notice  proposing  to  amend, 

22  repeal,  or  renew  the  rule  under  subsection  (c)  of  this  section, 

23  and  shall  complete  proceedings  pursuant  to  subsection  (d)  or 

24  (e)  of  this  section  within  one  hundred  and  eighty  days  after 
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1  the  date  on  which  the  review  was  required  to  be  completed 

2  under  subsection  (b)  or  (f)  of  this  section. 

3  "(h)(1)  Agency  compKance  or  noncompliance  with  the 

4  provisions  of  subsection  (a)  of  this  section  shall  not  be  subject 

5  to  judicial  review  in  any  manner. 

6  "(2)  Agency  compUance  or  noncompUance  with  the  pro- 

7  visions  of  subsections  (b),  (c),  (e),  (f),  and  (g)  of  this  section 

8  shall  be  subject  to  judicial  review  only  pursuant  to  section 

9  706(a)(1)  of  this  title. 

10  "(i)  Nothing  in  this  section  shall  relieve  any  agency  from 

11  its  obUgation  to  respond  to  a  petition  to  issue,  amend,  or 

12  repeal  a  rule,  for  an  interpretation  regarding  the  meaning  of 

13  a  rule,  or  for  a  variance  or  exemption  from  the  terms  of  a 

14  rule,  submitted  pursuant  to  section  553(e)  of  this  title. 

15  "§  632.  Regulatory  agenda  and  calendar 

16  "(a)  Each  agency  shall  publish  in  the  Federal  Register 

17  in  April  and  October  of  each  year  an  agenda  of  the  rules  that 

18  the  agency  expects  to  propose,  promulgate,  renew,  or  repeal 

19  In  the  succeeding  twelve  months.  For  each  such  rule,  the 

20  agenda  shall  contam,  at  a  minimum,  and  in  addition  to  any 

21  other  information  required  by  law — 

22  "(1)  a  general  description  of  the  rule,  mcluding  a 

23  citation  to  the  authority  under  which  the  action  with 

24  respect  to  the  rule  is  to  be  taken,  or  a  specific  explana- 
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1  tion  of  the  congressional  intent  to  which  the  objectives 

2  of  the  rule  respond; 

3  "(2)  a  statement  of  whether  or  not  the  rule  is  or 

4  is  expected  to  be  a  major  rule; 

5  "(3)  an  approximate  schedule  of  the   significant 

6  dates  on  which  the  agency  will  take  action  relating  to 

7  the  rule,  including  the  dates  for  any  notice  of  proposed 

8  rule  making,  hearing,  and  final  action  on  the  rule; 

9  "(4)  the  name,  address,  and  telephone  number  of 

10  an  agency  official  responsible  for  answering  questions 

11  from  the  public  concerning  the  rule; 

12  "(5)   a   statement   specifying  whether   each   rule 

13  listed  on  the  previous  agenda  has  been  published  as  a 

14  proposed  rule,  has  been  published  as  a  final  rule,  has 

15  become  effective,  has  been  repealed,  or  is  pending  in 

16  some  other  status;  and 

17  "(6)  a  cumulative  summary  of  the  status  of  the 

18  rules  listed  on  the  previous  agenda  in  accordance  uith 

19  clause  (5)  of  this  subsection. 

20  "(b)  The  President  or  an  officer  in  the  Executive  Office 

21  of  the  President  whose  appointment  has  been  subject  to  the 

22  advice  and  consent  of  the  Senate  shall  publish  in  the  Federal 

23  Register  in  May  and  November  of  each  year  a  Calendar  of 

24  Federal  Regulations  listing  each  of  the  major  rules  identified 

25  in  the  regulatory  agendas  published  by  agencies  in  the  pre- 
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1  ceding  month.  Each  rule  listed  in  the  calendar  shall  be  ac- 

2  companied  by  a  summary  of  the  information  relating  to  the 

3  rule  that  appeared  in  the  most  recent  regulatory  agenda  in 

4  which  the  rule  was  identified. 

5  "(c)  An  agency  may  propose  or  promulgate  a  major  rule 

6  that  was  not  listed  in  the  regulatory  agenda  required  by  sub- 

7  section  (a)  of  this  section  only  if  the  agency  publishes  with 

8  the  rule  an  explanation  of  the  omission  of  the  rule  from  such 

9  agenda  and  otherwise  complies  with  this  section  with  respect 

10  to  that  rule. 

11  "(d)  Any  compliance  or  noncompliance  by  the  agency 

12  with  the  provisions  of  this  section  shall  not  be  subject  to  judi- 

13  cial  review. 

14  "§  633.  Establishment  of  deadlines 

15  "(a)(1)  Whenever  any  agency  publishes  a  notice  of  pro- 

16  posed  rule  making  pursuant  to  section  553  of  this  title,  the 

17  agency  shall  mclude  in  such  notice  an  announcement  of  the 

18  date  by  which  it  intends  to  complete  final  agency  action  on 

19  the  rule. 

20  "(2)  If  any  agency  announcement  under  this  section  in- 

21  dicates  that  the  proceeding  relating  to  such  rule  will  require 

22  more  than  one  year  to  complete,  the  agency  shall  also  indi- 

23  cate  in  the  announcement  the  date  by  which  the  agency  in- 

24  tends  to  complete  each  major  portion  of  that  proceeding.  In 

25  carrying  out  the  requirements  of  this  subsection,  the  agency 
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1  shall  select  dates  for  completing  agency  action  which  will 

2  assure  the  most  expeditious  consideration  of  the  rule  which  is 

3  possible,  consistent  with  the  interests  of  fairness  and  other 

4  agency  priorities. 

5  "(3)  The  requirements  of  this  subsection  shall  not  apply 

6  to  any  rule  on  which  the  agency  intends  to  complete  action 

7  within  one  hundred  and  twenty  days  after  providing  notice  of 

8  the  proposed  action. 

9  "(b)  If  an  agency  fails  to  complete  action  in  a  proceed- 
10  ing,  or  a  major  portion  of  the  proceeding,  by  the  date  an- 
il   nounced  pursuant  to  subsection  (a)  of  this  section,  or,  in  the 

12  case  of  a  proceeding  described  in  paragraph  (3)  of  such  sub- 

13  section,  if  an  agency  fails  to  complete  action  within  one  hun- 

14  dred  and  twenty  days  after  providing  notice  of  such  proposed 

15  action,  and  the  expected  delay  in  completing  action  will 

16  exceed  thirty  days,  the  agency  shall  promptly  announce  the 

17  new  date  by  which  the  agency  intends  to  complete  action  in 

18  such  proceeding  and  new  dates  by  which  the  agency  intends 

19  to  complete  action  on  each  major  portion  of  the  proceeding. 

20  "(c)  Comphance  or  noncompliance  by  an  agency  with 

21  the  provisions  of  this  section  shall  not  be  subject  to  judicial 

22  review  except  in  accordance  with  subsection  (d). 

23  "(d)  In  determining  whether  to  compel  agency  action 

24  unreasonably  delayed  pursuant  to  section  706(a)(1)  of  this 

25  title,  the  reviewing  court  shall  consider,  in  addition  to  any 
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1  other  relevant  factors,  the  extent  to  which  the  agency  has 

2  failed  to  comply  with  this  section. 

3  "SUBCHAPTER  IV— REPORT  TO  THE  CONGRESS 

4  "§  641.  Annual  report 

5  "Not  later  than  January  31  of  each  year,  the  President 

6  shall  report  to  the  Congress  on  the  regulatory  activities  of 

7  the  Government.  The  report  shall  include — 

8  "(1)  a  description  of  the  regulatory  functions  and 

9  activities  of  the  Government,  and  the  relationship  of 

10  such  functions  and  activities  to  national  needs;  and 

11  "(2)  an  estimate,  for  the  national  economy  and  for 

12  each  of  the  major  sectors  of  the  national  economy,  of 

13  the  costs  and  benefits  resulting  from — 

14  "(A)  all  major  rules  promulgated  during  the 

15  preceding  fiscal  year; 

16  "(B)  all  major  rules  included  on  the  regula- 

17  tory  agenda  pubhshed  under  section  632  of  this 

18  title  during  April  and  October  of  the  year  preced- 

19  ing  the  year  in  which  the  report  is  made;  and 

20  "(C)   all   major  rules   scheduled  for   review 

21  under  section  631  of  this  title  to  the  extent  possi- 

22  ble.". 

23  (b)  Such  chapter  is  further  amended — 

24  (1)  by  mserting  after  the  chapter  analysis  the  fol- 

25  lowing  new  subchapter  heading: 
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"SUBCHAPTER  I— REGULATORY  FLEXIBILITY"; 

1  and 

2  (2)  by  striking  out  "this  chapter"  each  place  it  ap- 

3  pears  in  subchapter  I  and  inserting  in  lieu  thereof  in 

4  each  such  place  "this  subchapter". 

5  (c)  The  chapter  analysis  of  such  chapter  is  amended — 

6  (1)  by  inserting  after  the  chapter  heading  the  fol- 

7  lowing  new  subchapter  heading: 

"SUBCHAPTER  I— REGULATORY  FLEXIBILITY"; 

8  and 

9  (2)  by  adding  at  the  end  thereof  the  following: 

"SUBCHAPTER  H— ANALYSIS  OF  AGENCY  PROPOSALS 

"Sec. 

"621.  Definitions. 

"622.  Regulatory  analysis. 

"623.  Judicial  review. 

"624.  Executive  oversight. 

"SUBCHAPTER  HI— REGULATORY  PRIORITIES  AND  REVIEW 

"631.  Review  of  agency  rules. 

"632.  Regulatory  agenda  and  calendar. 

"633.  Establishment  of  deadlines. 

"SUBCHAPTER  IV— REPORT  TO  THE  CONGRESS 

"641.  Annual  report.". 

10  JUDICIAL  REVIEW 

11  Sec  5.  Section  706  of  title  5,  United  States  Code,  is 

12  amended  to  read  as  follows: 

13  "§  706.  Scope  of  review 

14  "(a)  To  the  extent  necessary  to  decision  and  when  pre- 

15  sented,  the  reviewing  court  shall  independently  decide  all  rel- 

16  evant  questions  of  law,  interpret  constitutional  and  statutory 
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1  provisions,  and  determine  the  meaning  or  applicability  of  the 

2  terms  of  agency  action.  The  reviewing  court  shall — 

3  "(1)  compel  agency  action  unlawfully  withheld  or 

4  unreasonably  delayed;  and 

5  "(2)  hold  unlawful  and  set  aside  agency  action, 

6  findings,  and  conclusions  found  to  be — 

7  "(A)  arbitrary,  capricious,  an  abuse  of  discre- 

8  tion,  or  otherwise  not  in  accordance  with  law; 

9  "(B)  contrary  to  constitutional  right,  power, 

10  privilege,  or  immunity; 

11  "(C)  in  excess  of  statutory  jurisdiction,  au- 

12  thority,  or  limitations,  or  short  of  statutory  right; 

13  "(D)   without   observance   of   procedure   re- 

14  quired  by  law; 

15  "(E)  unsupported  by  substantial  evidence  in 

16  a  proceeding  subject  to  sections  556  and  557  of 

17  this  title  or  otherwise  reviewed  on  the  record  of 

18  an  agency  hearing  provided  by  statute;  or 

19  "(F)  unwarranted  by  the  facts  to  the  extent 

20  that  the  facts  are  subject  to  trial  de  novo  by  the 

21  reviewing  court. 

22  "(b)  In  making  the  foregoing  determinations,  the  court 

23  shall  review  the  whole  record  or  those  parts  of  it  cited  by  a 

24  party,  and  due  account  shall  be  taken  of  the  rule  of  prejudi- 

25  cial  error. 
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1  "(c)  In  making  determinations  concerning  statutory  ju- 

2  risdiction  or  authority  under  subsection  (a)(2)(C)  of  this  sec- 

3  tion,  the  court  shall  require  that  action  by  the  agency  is 

4  within  the  scope  of  the  agency  jurisdiction  or  authority  on  the 
.*  5  basis  of  the  language  of  the  statute  or,  in  the  event  of  am- 

6  biguity,  other  evidence  of  ascertainable  legislative  intent.  In 

7  making  determinations  on  other  questions  of  law,  the  court 

8  shall  not  accord  any  presumption  in  favor  of  or  against 

9  agency  action,  but  in  reaching  its  independent  judgment  con- 

10  ceming  an  agency's  interpretation  of  a  statutory  provision, 

11  the  court  shall  give  the  agency  interpretation  such  weight  as 

12  it  warr«,nts,  taking  into  account  the  discretionary  authority 

13  provided  to  the  agency  by  law. 

14  "(d)  In  making  a  finding  under  subsection  (a)(2)(A)  of 

15  this  section,  the  court  shall  determine  whether  the  factual 

16  basis  of  a  rule  adopted  in  a  proceeding  subject  to  section  553 

17  of  this  title  is  without  substantial  support  in  the  rule  making 

18  fUe.". 

19  VENUE 

20  Sec.  6.  (a)  Section  2112  of  title  28,  United  States 

21  Code,  is  amended — 

22  (1)  by  striking  out  the  last  three  sentences  of  sub- 

23  section  (a); 

24  (2)  by  redesignating  subsections  (b)  and  (c)  as  sub- 

25  sections  (c)  and  (d),  respectively;  and 
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1  (3)  by  inserting  after  subsection  (a)  the  following 

2  new  subsection: 

3  "(b)(1)  If  proceedings  have  been  instituted  in  two  or 

4  more  courts  of  appeals  with  respect  to  the  same  agency 

5  action  and  the  first  such  proceeding  was  instituted  more  than 

6  five  days  before  the  second,  the  record  shall  be  filed  in  that 

7  court  in  which  the  proceeding  was  first  instituted.  If  the  first 

8  such  proceeding  was  not  instituted  more  than  five  days  before 

9  the  institution  of  a  later  proceeding  with  respect  to  the  same 

10  agency  action,  and  the  agency,  board,  commission,  or  officer 

11  concerned  has  received  written  notice  from  the  parties  insti- 

12  tuting  each  of  these  proceedings,  the  agency,  board,  commis- 

13  sion,  or  officer  concerned  shall  promptly  advise  in  writing  the 

14  Administrative  Office  of  the  United  States  Courts,  with  re- 

15  spect  to  the  first  proceeding  and  all  proceedings  mitiated 

16  within  five  days  of  the  first  proceeding,  that  such  multiple 

17  proceedings  have  been  instituted  and  shall  identify  each  court 

18  for  which  it  has  notice  that  such  proceedings  are  pending. 

19  Pursuant  to  a  system  of  random  selection  devised  for  this 

20  purpose,  the  Administrative  Office  thereupon  shall  select  the 

21  court  in  which  the  record  shall  be  filed  from  among  those 

22  identified  by  the  agency.  Upon  notification  of  such  selection, 

23  the  agency,  board,  commission,  or  officer  concerned  shall 

24  promptly  file  the  record  in  such  court.  For  the  purpose  of 

25  review  of  agency  action  which  has  previously  been  remanded 
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1  to  the  agency,  board,  commission,  or  officer  concerned,  the 

2  record  shall  be  filed  in  the  court  of  appeals  which  remanded 

3  such  order. 

4  "(2)  Where  proceedings  have  been  instituted  in  two  or 

5  more  courts  of  appeals  with  respect  to  the  same  agency 

6  action  and  the  record  has  been  filed  in  one  of  such  courts 

7  pursuant  to  paragraph  (1),  the  other  courts  in  which  such 

8  proceedings  are  pending  shall  promptly  transfer  such  pro- 

9  ceedings  to  the  court  of  appeals  in  which  the  record  has  been 

10  filed.  Pending  selection  of  a  court  pursuant  to  subsection  (1), 

11  any  court  in  which  a  proceeding  has  been  instituted  may 

12  postpone  the  effective  date  of  the  agency  action  until  fifteen 

13  days  after  the  Administrative  Office  has  selected  the  court  in 

14  which  the  record  shall  be  filed.  Such  postponement  by  the 

15  court  may  thereafter  be  modified,  revoked,  or  extended  by 

16  the  court  in  which  the  record  is  to  be  filed. 

17  "(3)  Any  court  in  which  a  proceeding  with  respect  to 

18  any  agency  action  is  pending,  including  any  court  selected 

19  pursuant  to  paragraph  (1),  may  transfer  such  proceeding  to 

20  any  other  court  of  appeals  for  the  convenience  of  the  parties 

21  or  otherwise  in  the  interest  of  justice.". 

22  (b)  Section  604(a)  of  title  28,  United  States  Code,  is 

23  amended — 

24  (1)  by  redesignating  paragraphs  (17)  and  (18)  as 

25  paragraphs  (18)  and  (19),  respectively,  and 
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1  (2)  by  mserting  after  paragraph  (16)  the  following 

2  new  paragraph: 

3  "(17)  Pursuant  to  section  2112  of  this  title,  where 

4  proceedings   with   respect   to   action   of   any   agency, 

5  board,  commission,  or  officer  have  been  instituted  in 

6  two  or  more  courts  of  appeals,  administer  a  system  of 

7  random  selection  to  determine  the  appropriate  court  in 

8  which  the  record  is  to  be  filed.". 

9  ADVISORY  COMMITTEE 

10  Sec.  7.  Clause  (iii)  of  section  3(2)(C)  of  the  Federal  Ad- 

11  visory  Committee  Act  is  amended  to  read  as  follows:  "(iii) 

12  any  committee  which  is  composed  wholly  of  full-time  officers 

13  or  employees  of  the  Federal  Government,  or  elected  officials 

14  of  State  or  local  governments  acting  in  their  official  capaci- 

15  ties  or  their  representatives  or  representatives  of  their  nation- 

16  al  organizations.". 

17  EESOLUTION  OF  AGENCY  JUEISDICTIONAL  CONFLICT 

18  Sec  8.  (a)  Section  2201  of  title  28,  United  States 

19  Code,  is  amended  by  inserting  "(a)"  before  "In"  and  by 

20  adding  at  the  end  thereof  the  following  new  subsections: 

21  "(b)(1)  Except  as  provided  in  paragraph  (3),  upon  the 

22  filing  of  an  appropriate  pleading  by  a  regulatory  agency  or  a 

23  pubUc  utility,  the  district  courts  shall  have  original  jurisdic- 

24  tion  of  any  civil  action  or  proceeding  to  resolve  a  controversy 

25  between  two  or  more  regulatory  agencies,  with  respect  to 
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1  jurisdiction  to  regulate  any  of  the  rates,  services,  or  records 

2  relating  thereto,  of  a  public  utility  unless  all  of  such  agencies 

3  are  agencies  of  the  same  State. 

4  "(2)  If  any  party  shall  apply  to  the  court  before  whom 

5  the  pleading  is  filed  for  leave  to  adduce  additional  evidence 

6  relevant  to  a  finding  of  jurisdiction,  and  shall  show  to  the 

7  satisfaction  of  the  court  that  such  additional  evidence  is  ma- 

8  terial  and  that  there  were  reasonable  grounds  for  failure  to 

9  adduce  such  additional  evidence  in  proceedings  before  one  or 

10  more  of  the  regulatory  agency  parties  to  the  action  brought 

11  hereunder,  the  court  may  order  such  additional  evidence  to 

12  be  taken  before  any  of  such  regulatory  agencies  and  to  be 

13  adduced  upon  the  hearing  in  such  manner  and  upon  such 

14  terms  and  conditions  as  the  court  deems  proper. 

15  "(3)  If  the  courts  of  appeals  have  exclusive  original  ju- 

16  risdiction  to  review  agency  action  of  a  regulatory  agency, 

17  then  an  action  or  proceeding  under  this  subsection  with  re- 

18  spect  to  a  controversy  to  which  such  regulatory  agency  is  a 

19  party  shall  be  brought  in  such  court  of  appeals  rather  than  in 

20  the  district  court. 

21  "(c)  The  court  may  declare  the  rights  and  other  legal 

22  relations  of  the  parties  to  an  action  or  proceeding  brought 

23  under  subsection  (b)  to  the  extent  necessary  to  resolve  the 

24  controversy  with  respect  to  jurisdiction  and  may  take  any 

25  action  necessary  to  maintain  the  status  quo  pending  such  dec- 
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1  laration,  or  pending  appeal  of  such  declaration,  including 

2  staying  any  civil  action  or  proceeding  that  might  be  affected 

3  by  such  declaration.  Such  action  or  declaration  shall  not  be 

4  withheld — 

5  "(1)  on  the  ground  that  a  controversy  with  re- 

6  spect  to  matters  other  than  jurisdiction  to  regulate  may 

7  exist  between  or  among  the  parties, 

8  "(2)  due  to  failure  to  pursue  or  exhaust  any  ad- 

9  ministrative  remedies,  or 

10  "(3)  due  to  inconsistent  provisions  of  other  stat- 

11  utes    providing    for   judicial    review    of    such    agency 

12  action,  including  the  regulatory  statutes  under  which 

13  the  controversy  has  arisen. 

14  Any  such  declaration  shall  have  the  force  and  effect  of  a  final 

15  judgment  or  decree  and  shall  be  reviewable  as  such. 

16  "(d)  For  purposes  of  this  subsection — 

17  "(1)  the  term  'State'  includes  the  District  of  Co- 

18  lumbia  and  any  territory  or  possession  of  the  United 

19  States; 

20  "(2)  the  term  'public  utility'  is  any  entity  which 

21  offers  its  services  to  the  public  or  any  segment  thereof, 

22  and  whose  rates  are  subject  to  regulation  on  a  cost  of 

23  service  or  rate  of  return  basis  by  one  or  more  regula- 

24  tory  agencies; 
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1  "(3)  the   term   'regulatory   agency'   includes   any 

2  agency  having  or  exercising  any  regulatory  function 

3  with  respect  to  any  public  utUity;  and 

4  "(4)  the  term  'agency'  means  the  United  States,  a 

5  State  or  political  subdivision  of  a  State,  or  any  agency 

6  or  instrumentality  of  the  United  States  or  any  such 

7  State  subdivision  or  agency.". 

8  (b)(1)  Chapter  151  of  title  28,  United  States  Code,  is 

9  amended  by  adding  at  the  end  thereof  the  following  new  sec- 

10  tion: 

1 1  "§  2203.  Process  and  procedure 

12  "In  any  civil  action  or  proceeding  under  section  2201(b) 

13  of  this  title,  (1)  the  United  States  or  any  agency  of  the  United 

14  States  may  join  or  be  joined  as  a  party,  (2)  any  State  or  State 

15  subdivision  or  agency  thereof  may  join  or,  with  its  consent 

16  where  necessary,  be  joined  as  a  party,  and  a  district  court 

17  may  issue  its  process  for  such  purposes  without  regard  to 

18  territorial  limitations.". 

19  (2)  The  table  of  sections  for  chapter  151  of  title  28, 

20  United  States  Code,  is  amended  by  adding  at  the  end  thereof 

21  the  following  new  item: 

"2203.  Process  and  procedure.". 

22  (c)(1)  Chapter  87  of  title  28,  United  States  Code,  is 

23  amended  by  adding  at  the  end  thereof  the  following  new  sec- 

24  tion: 
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1  "§  1409.  Public  utility  jurisdictional  controversies 

2  "Any  civil  action  or  proceeding  for  a  declaratory  judg- 

3  ment  under  section  2201(b)  of  this  title  may  be  brought  in 

4  any  judicial  district  in  which  the  public  utility  resides  or  has 

5  its  principal  office,  or  in  the  United  States  District  Court  for 

6  the  District  of  Columbia,  except  that  whenever  one  or  more 

7  States  or  subdivisions  thereof  or  the  agencies  of  a  State  or  a 

8  subdivision  thereof  are  parties,  the  civil  action  or  proceeding 

9  must  be  brought  in  a  judicial  district  within  one  of  such 

10  States.". 

11  (2)  The  table  of  sections  for  chapter  87  of  title  28, 

12  United  States  Code,  is  amended  by  adding  at  the  end  thereof 

13  the  follovmig  new  item: 

"1409.  Public  utility  jurisdictional  controversies.". 

14  PROHIBITION  AGAINST  INTERVENOR  FUNDING 

15  Sec.  9.  (a)  Subchapter  TI  of  chapter  5  of  title  5,  United 

16  States  Code,  is  amended  by  adding  at  the  end  thereof  the 

17  following  new  section: 

18  "§  560.  Prohibition  against  intervenor  funding 

19  "Ey^ept  as  provided  in  section  504  of  :1ns  title,  section 

20  2412  of  title  28,  section  319  of  the  Federal  Power  Act,  sec- 

21  tion  18(h)  of  the  Federal  Trade  Commission  Act,  section  7(c) 

22  of  the  Consumer  Product  Safety  Act,  section  22  of  the  Act 

23  entitled  'An  Act  to  provide  certain  basic  authority  for  the 

24  Department  of  State',  approved  August  1,  1956,  and  para- 

25  graphs  (4)  and  (5)  of  section  6(c)  of  the  Toxic  Substances 


90 

48 

1  Control  Act,  and^except  as  otherwise  expressly  authorized  by 

2  statute,  no  appropriated  funds  available  to  any  agency  may 

3  be  used  to  pay  the  expenses  of  persons  participating  or  inter- 

4  vening  in  agency  proceedings.". 

5  (b)  The  table  of  sections  for  such  chapter  is  amended  by 

6  adding  at  the  end  thereof  the  following: 

"560.  Prohibition  against  intervenor  funding.". 

7  USE  OF  STATE  AND  LOCAL  BEQUIEEMENTS 

8  Sec.   10.  (a)  Subchapter  11  of  chapter  5  of  title  5, 

9  United  States  Code,  is  amended  by  addmg  at  the  end  thereof 

10  the  following  new  section: 

11  "§  561.  Use  of  duplicative  State  or  local  requirements 

12  "(a)  Except  as  otherwise  provided  by  law,  the  head  of 

13  each  Federal  agency  is  authorized,  in  the  administration  of  a 

14  Federal  statute  with  respect  to  any  State  or  locality,  to  adopt 

15  as  a  Federal  rule  a  regulation  of  that  State  or  local  govern - 

16  ment  or  use  as  a  Federal  recordkeeping  or  reporting  require- 

17  ment  or  implementation  procedure  a  recordkeepmg  or  report- 

18  ing  requirement  or  implementation  procedure  of  that  State  or 

19  locaUty  if  the  head  of  the  agency  determines — 

20  "(1)  that  such  State  or  local  government  regula- 

21  tion,  implementation  procedure,  recordkeeping  require- 

22  ment,  or  reporting  requirement  duplicates  a  Federal 
28  regulation,  procedure,  recordkeeping  requirement,  or 
''4  reporting  requirement;  and 
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1  "(2)  that  such  State  or  local  government  regula- 

2  tion,  implementation  procedure,  recordkeeping  require- 

3  ment,  or  reporting  requirement  is  substantively  equiva- 

4  lent  to  or  more  stringent  than  the  Federal  regulation, 

5  procedure,  recordkeeping  requirement,  or  reporting  re- 

6  quirement. 

7  "(b)  When  the  head  of  an  agency  determines  to  use  a 

8  State  or  local  recordkeeping  or  reporting  requirement,  or  im- 

9  plementation  procedure,  as  a  Federal  recordkeeping  or  re- 

10  porting  requirement   or  implementation  procedure  in   that 

11  State  or  locality,  the  head  of  the  agency  shall  prepare,  at  a 

12  minimiun,  a  written  statement  of  the  reasons  for  any  determi- 

13  nation  made  under  subsection  (a),  and  shall  make  such  state- 

14  ment  available  to  the  public. 

15  "(c)  This  section  does  not  lunit  the  authority  or  respon- 

16  sibility  of  the  head  of  any  agency  to  enforce  Federal  law.". 

17  (b)  Section  551(5)  of  title  5,  United  States  Code,  is 

18  amended  by  inserting  a  comma  and  "or  the  adoption  of  a  rule 

19  pursuant  to  section  561  of  this  title"  before  the  semicolon. 

20  (c)  The  table  of  sections  for  chapter  5  of  such  title  is 

21  amended  by  inserting  after  the  item  relating  to  section  560 

22  the  following  new  item: 

"561.  Use  of  duplicative  State  or  local  requirements.". 

23  PEESIDENTIAL  AUTHOEITY 

24  Sec.  11.  Nothing  in  this  Act  (1)  limits  the  exercise  by 

25  the  President  of  the  authority  and  responsibility  that  the 
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1  President  otherwise  possesses  under  the  Constitution  and 

2  other  laws  of  the  United  States  with  respect  to  regulatory 

3  poUcies,  procedures,  and  programs  of  departments,  agencies, 

4  and  offices,  or  (2)  alters  in  any  manner  rulemaking  authority 

5  vested  by  law  in  an  agency  to  initiate  or  complete  a  rule 

6  making  proceeding,  or  to  issue,  modify,  or  rescind  a  rule. 

7  CONFORMING  AMENDMENTS 

8  Sec.  12.  (a)  Section  33(c)  of  the  Federal  Energy  Ad- 

9  ministration  Act  of  1974  (15  U.S.C.  789(c))  is  amended  by 

10  striking  out  "(without  regard  to  subsection  (a)(2)  thereof)" 

11  and  inserting  in  lieu  thereof  "(without  regard  to  clauses  (2) 

12  and  (4)  of  subsection  (a)  of  such  section)". 

13  (b)(1)  Section  3(e)(1)  of  the  Federal  Hazardous  Sub- 

14  stances  Labeling  Act  (15  U.S.C.  1262(e)(1))  is  amended  by 

15  striking  out  "(other  than  clause  (B)  of  the  last  sentence  of 

16  subsection  (b)  of  such  section)"  and  inserting  in  lieu  thereof 

17  "(other  than  paragraphs  (2)(A)  and  (3)  of  subsection  (b)  of 

18  such  section)". 

19  (2)     Section    3(e)(3)(C)    of    such    Act    (15    U.S.C. 

20  1262(e)(3)(C))  is  amended  by  mserting  "(a)"  after  "section 

21  706". 

22  (c)(1)  Section  5(a)  of  the  Poison  Prevention  Packaging 

23  Act  of  1970  (15  U.S.C.  1474(a))  is  amended  by  striking  out 

24  "(other  than  paragraph  (3)(B)  of  the  last  sentence  of  subsec- 

25  tion  (b)  of  such  section)"  and  inserting  in  lieu  thereof  "(other 
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1  than  paragraphs  (2)(A)  and  (3)  of  subsection  (b)  of  such 

2  section)". 

3  (2)  Section  5(b)(3)  of  such  Act  (15  U.S.C.  1474(b)(3))  is 

4  amended  by  inserting  "(a)"  after  "section  706". 

5  (d)  Section  19(c)(l)(B)(iii)(ID  of  the  Toxic  Substances 

6  Control  Act  (15  U.S.C.  2618(c)(l)(B)(iii)(ID)  is  amended  by 

7  striking  out  "section  553(c)"  and  inserting  in  lieu  thereof 

8  "section  553(c)(6)". 

9  (e)  Section  4218(b)  of  title  18,  United  States  Code,  is 

10  amended — 

11  (1)  by  striking  out  "section  553(b)(3)(A)"  and  in- 

12  serting  in  lieu  thereof  "section  553(a)(3)";  and 

13  (2)  by  striking  out  "statements"  and  inserting  in 

14  lieu  thereof  "statement". 

15  (f)  Section  409  of  the  General  Education  Provisions  Act 

16  (20  U.S.C.  1221e-4)  is  amended  by  striking  out  "exception 

17  provided  under  section  553(b)"  and  inserting  in  lieu  thereof 

18  "exceptions  provided  under  subsection  (a)(3)  and  paragraphs 

19  (2)(A)  and  (3)  of  subsection  (b)  of  section  553". 

20  (g)(1)  Section  508  of  the  Federal  Food,  Drug,  and  Cos- 

21  metic  Act  (21  U.S.C.  358)  is  amended— 

22  (A)  by  striking  out  "section  4  of  the  Administra- 

23  tive  Procedure  Act  (5  U.S.C.  1003)"  in  subsection  (c) 

24  and  inserting  in  lieu  thereof  "section  553";  and 
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1  (B)  by  striking  out  "section  4  of  the  Administra- 

2  tive  Procedure  Act  (5  U.S.C.  1003)"  in  subsection  (e) 

3  and  inserting  in  lieu  thereof  "section  553". 

4  (2)  Section  514(e)(4)  of  such  Act  (21  U.S.C.  360d(e)(4)) 

5  is  amended  by  striking  out  "subsection  (b)(A)"  and  inserting 

6  in  lieu  thereof  "subsection  (a)(3)". 

7  (h)  Section  426(a)  of  the  Federal  Coal  Mine  Health  and 

8  Safety  Act  of  1969  (30  U.S.C.  936(a))  is  amended  by  striking 

9  out  "subsection  (a)  thereof"  and  inserting  in  lieu  thereof 

10  "subsection  (a)  (1),  (2),  and  (4)  of  such  section". 

11  (i)  Section  5(a)  of  the  Deepwater  Port  Act  of  1974  (33 

12  U.S.C.  1504(a))  is  amended  by  striking  out  "without  regard 

13  to  subsection  (a)  thereof"  and  inserting  in  lieu  thereof  "with- 

14  out  regard  to  clauses  (1),  (2),  and  (4)  of  subsection  (a)  of  such 

15  section". 

16  (j)  Section  10(a)  of  the  Act  of  June  30,  1936  (49  Stat. 

17  2036,  as  amended;  41  U.S.C.  43a(a))  is  amended  by  striking 

18  out  "section  4  of  the  Administrative  Procedure  Act,  such 

19  Act"  and  inserting  in  lieu  thereof  "section  553  of  title  5, 

20  United  States  Code,  the  proAdsions  of  chapters  5,  6,  and  7  of 

21  such  title". 

22  (k)  Section  2(a)(2)  of  the  Act  of  June  25,  1936  (52  Stat. 

23  1196;  41  U.S.C.  47(a)(2))  is  amended  by  striking  out  "sub- 

24  sections  (b),  (c),  (d),  and  (e)  of  section  553  of  title  5,  United 

25  States  Code,"  and  inserting  in  lieu  thereof  "section  553  of 
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1  title  5,  United  States  Code  (without  regard  to  clauses  (1),  (2), 

2  and  (4)  of  subsection  (a)  of  such  section)". 

3  G)  Section  170A(c)  of  the  Atomic  Energy  Act  of  1954 

4  (42  U.S.C.  2210a(c))  is  amended  by  striking  out  "(without 

5  regard  to  subsection  (a)(2)  thereof)"  and  inserting  in  Ueu 

6  thereof  "(without  regard  to  clauses  (2)  and  (4)  of  subsection 

7  (a)  of  such  section)". 

8  (m)  Section  6(c)(2)  of  the  Noise  Control  Act  of  1972  (42 

9  U.S.C.  4905(c)(2))  is  amended  by  striking  out  "the  first  sen- 

10  tenceof". 

11  (n)  Section  501(b)(3)  of  the  Department  of  Energy  Or- 

12  ganization  Act  (42  U.S.C.  7191(b)(3))  is  amended  by  striking 

13  out  "subsection  (a)(2)  of  such  section  with  respect  to  public 

14  property,  loans,  grants,  or  contracts"  and  inserting  in  lieu 

15  thereof  "subsection  (a)(4)  of  such  section". 

16  (o)  Section  307(d)  of  the  Clean  Air  Act  (42  U.S.C. 

17  7607(d))  is  amended  by  striking  out  "subparagraphs  (A)  or 

18  (B)  of  subsection  553(b)"  in  paragraph  (1)(N)  and  inserting  in 

19  lieu  thereof  "subsection  (a)(3)  and  paragraphs  (2)(A)  and  (3) 

20  of  subsection  (b)  of  section  553". 

21  (p)  Section  102(a)  of  the  Ocean  Thermal  Energy  Con- 

22  version  Act  of  1980  (42  U.S.C.  9112(a))  is  amended  by  strik- 

23  ing  out  "without  regard  to  subsection  (a)  thereof"  and  insert- 

24  ing  in  Ueu  thereof  "without  regard  to  clauses  (1),  (2),  and  (4) 

25  of  subsection  (a)  of  such  section". 
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1  (q)  Section  310  of  the  Federal  Land  Policy  and  Manage- 

2  ment  Act  of  1976  (43  U.S.C.  1740)  is  amended  by  striking 

3  out  "section  553(a)(2)"  and  inserting  in  lieu  thereof  "clauses 

4  (2)  and  (4)  of  section  553(a)". 

6  CONGEESSIONAL  EEVTBW 

6  Sec.  13.  (a)  Title  5,  United  States  Code,  is  amended  by 

7  inserting  immediately  after   chapter   7   the   following  new 

8  chapter: 

9  "CHAPTER  8— CONGRESSIONAL  REVIEW  OF 

10  AGENCY  RULE  MAKING 

"Sec. 

"801.  Definitions. 

"802.  Congressional  review  of  agency  rules. 

"803.  Procedures  for  consideration  of  resolutions  of  disapproval. 

11  "§  801.  Definitions 

12  "For  purposes  of  this  chapter — 

13  "(1)  the  term  'agency'  has  the  same  meaning  as 

14  in  section  551(1)  of  this  title; 

15  "(2)  the  term  'rule'  means  any  rule  which  is  sub- 

16  ject  to  section  553  of  this  title; 

17  "(3)  the  term  'resolution  of  disapproval'  means  a 

18  concurrent  resolution  of  the  Congress,  the  matter  after 

19  the  resolving  clause  of  which  is  as  follows:  'That  the 

20  Congress    disapproves    the    recommended    final    rule 

21  issued  by  dealing  with  the  matter  of 

22  ,   which   rule   was   transmitted   to   the 

23  Congress   on  .',   the  first  blank  being 
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1  filled  with  the  name  of  the  agency  issuing  the  rule,  the 

2  second  hlank  being  fiUed  with  the  title  of  the  rule  and 

3  such  further  description  as  may  be  necessary  to  identify 

4  it,  and  the  third  blank  being  filled  with  the  date  of 

5  transmittal  of  the  rule  to  the  Congress;  and 

6  "(4)  the  term  'appropriate  committee'  means  the 

7  committee  of  the  House  of  Representatives  and  the 

8  committee  of  the  Senate  which  has  primary  legislative 

9  jurisdiction   over   the    statute   pursuant   to   which   an 

10  agency  issues  a  rule. 

1 1  "§  802.  Congressional  review  of  agency  rules 

12  "(a)(1)  The  provisions  of  this  section  do  not  apply  to — 

13  "(A)  any  rule  for  which  an  agency  makes  a  find- 

14  ing  under  section  553(b)(3)  of  this  title; 

15  "(B)  any  rule  of  particular  applicability  that  ap- 

16  proves  or  prescribes  for  the  future  rates,  wages,  prices, 

17  services,  or  allowances  therefor,  corporate  or  financial 

18  structures,    reorganizations,    mergers,    or    acquisitions 

19  thereof,  or  accounting  practices  or  disclosures  bearing 

20  on  any  of  the  foregoing;  and 

21  "(C)  any  rule  if— 

22  "(i)  the  agency  made  a  finding  with  respect 

23  to  such  rule  under  section  553(b)(2)  of  this  title; 

24  or 
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1  "(ii)  the  head  of  the  agency  determines  that 

2  the  rule  is  being  issued  in  response  to  an  emer- 

3  gency  situation  or  other  exceptional  circumstances 

4  requiring  immediate  agency  action  in  the  pubUc 

5  interest;  and 

6  "(iii)  on  the  date  on  which  the  agency  issues 

7  the  rule,  the  head  of  the  agency  submits  to  the 

8  chairman  and  ranking  minority  member  of  the  ap- 

9  propriate  committees  a  written  notice  specifying 

10  the  reasons  for  the  determination  of  the  agency 

11  under  clause  (i)  or  (ii)  of  this  subparagraph. 

12  "(2)  Notwithstanding  any  other  provision  of  law,  unless 

13  earlier  withdrawn  by  the  agency  or  earlier  set  aside  by  judi- 

14  cial  action,  a  rule  to  which  paragraph  (1)(C)  of  this  subsection 

15  appUes  shall  terminate  one  hundred  and  twenty  days  after 

16  the  date  on  which  it  is  issued. 

17  "(b)(1)  Notwithstanding  any  other  provision  of  law,  any 

18  final  rule  subject  to  this  section  shall  be  considered  a  recom- 

19  mendation  of  the  agency  to  the  Congress  and  shall  have  no 

20  force  and  effect  as  a  rule  unless  such  rule  has  become  effec- 

21  tive  in  accordance  with  this  section. 

22  "(2)(A)  Notwithstanding  any  other  provision  of  law,  no 

23  recommended  final  rule  of  an  agency  may  become  effective 

24  until  the  expiration  of  a  period  of  forty-five  days  of  continu- 

25  ous  session  of  Congress  after  the  date  on  which  the  rule  is 
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1  received  by  the  Congress  under  paragraph  (4)  of  this  subsec- 

2  tion.  If  before  the  expiration  of  such  forty-five-day  period, 

3  either  appropriate  committee  orders  reported  or  is  discharged 

4  from  consideration  of  a  resolution  of  disapproval  with  respect 

5  to  such  rule,  such  rule  may  not  become  effective  if  within 

6  thirty  days  of  continuous  session  of  Congress  after  the  date 

7  on  which  such  committee  orders  reported  or  is  discharged 

8  from  further  consideration  of  such  resolution,  one  House  of 

9  Congress  agrees  to  such  resolution  of  disapproval  of  the  rule 

10  and  within  thirty  additional  days  of  continuous  session  of 

11  Congress  after  the  date  of  transmittal  of  the  resolution  of 

12  disapproval  to  the  other  House,  such  other  House  agrees  to 

13  such  resolution  of  disapproval. 

14  "(B)  Whenever  an  appropriate  committee  reports  a  res- 

15  olution  of  disapproval  pursuant  to  this  paragraph,  the  resolu- 

16  tion  shall  be  accompanied  by  a  committee  report  specifying 

17  the  reasons  for  the  committee's  action. 

18  "(C)  Notwithstanding  subparagraph  (A)  of  this  para- 

19  graph,  a  recommended  final  rule  may  become  effective  at  any 

20  time  after  the  day  on  which  either  House  of  Congress  defeats 

21  a  resolution  of  disapproval,  and,  in  the  case  of  the  Senate,  a 

22  motion  to  reconsider  such  resolution  is  disposed  of. 

23  "(3)(A)  Except  as  provided  in  subparagraph  (B)  of  this 

24  paragraph,  if  Congress  adjourns  sine  die  at  the  end  of  a  Con- 

25  gress  prior  to  the  expiration  of  the  periods  specified  in  para- 
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1  graph  (2XA)  of  this  suhsection  with  respect  to  a  recommend- 

2  ed  final  rule,  the  rule  shall  not  hecome  effective  during  that 

3  Congress.  The  agency  which  issued  such  recommended  final 

4  rule  may  transmit  such  rule  at  any  time  after  the  first  day  of 

5  the  following  Congress  in  accordance  with  paragraph  (4)  of 

6  this  subsection,  and  the  periods  specified  in  paragraph  (2)(A) 

7  of  this  subsection  with  respect  to  any  such  rule  shall  begin  on 

8  the  date  such  rule  is  transmitted  to  the  Congress. 

9  "(B)  If— 

10  "(i)  Congress  adjourns  sine  die  at  the  end  of  a 

11  Congress  prior  to  the  expiration  of  the  periods  specified 

12  in  paragraph  (2)(A)  of  this  subsection  with  respect  to  a 

13  recommended  final  rule; 

14  "(ii)  an  agency  transmits  such  recommended  final 

15  rule  to  the  Congress  at  least  forty-five  days  of  continu- 

16  ous  session  of  Congress  prior  to  the  day  on  which  Con- 

17  gress  adjourns  sine  die  at  the  end  of  a  Congress;  and 

18  "(iii)  either  House  of  Congress  does  not  adopt  a 

19  resolution  of  disapproval  with  respect  to  such  recom- 

20  mended  final  rule  prior  to  the  day  on  which  Congress 

21  adjourns  sine  die  at  the  end  of  a  Congress, 

22  such  rule  may  become  effective  at  any  time  after  the  day  on 

23  which  Congress  adjourns  sine  die  at  the  end  of  a  Congress. 

24  "(4)(A)  On  the  day  on  which  a  recommended  final  rule 

25  is  transmitted  for  publication  to  the  Federal  Register,  an 
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1  agency  shall  transmit  to  the  Secretary  of  the  Senate  and  the 

2  Clerk  of  the  House  of  Representatives  a  copy  of  the  complete 

3  text  of  such  recommended  final  rule  and  a  copy  of  any  other 

4  materials  transmitted  to  the  Federal  Register  with  such  rule. 

5  "(B)(i)  If  either  House  of  Congress  is  not  in  session  on 

6  the  day  on  which  a  recommended  final  rule  is  transmitted  for 

7  pubHcation  to  the  Federal  Register,  the  periods  specified  in 

8  paragraph  (2)(A)  of  this  subsection  with  respect  to  such  rule 

9  shall  begin  on  the  first  day  thereafter  when  both  Houses  of 

10  Congress  are  in  session. 

11  "(ii)  The  Secretary  of  the  Senate  and  the  Clerk  of  the 

12  House  of  Representatives  are  authorized  to  receive  recom- 

13  mended  final  rules  and  materials  transmitted  under  this  para- 

14  graph  on  days  when  the  Senate  or  the  House  of  Representa- 

15  tives,  as  the  case  may  be,  is  not  in  session. 

16  "(C)  On  the  day  on  which  the  Secretary  of  the  Senate 

17  and  the  Clerk  of  the  House  of  Representatives  receive  a  rec- 

18  ommended  final  rule  and  the  materials  transmitted  with  such 

19  rule,  the  Secretary  and  the  Clerk  shall  transmit  a  copy  of 

20  such  rule  and  such  materials  to  the  appropriate  committees. 

21  "(c)(1)  If  a  recommended  final  rule  of  an  agency  is  dis- 

22  approved  under  this  section,  the  agency  may  issue  a  recom- 

23  mended  final  rule  which  relates  to  the  same  acts  or  practices 

24  as  the  disapproved  rule.  Such  recommended  final  rule — 

25  "(A)  shall  be  based  upon — 
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1  "(i)  the  rule  making  record  of  the  recom- 

2  mended  final  rule  disapproved  by  the  Congress;  or 

3  "(ii)  such  rule  making  record  and  the  record 

4  estabUshed  in  supplemental  rule  making  proceed- 

5  ings  conducted  by  the  agency  in  accordance  with 

6  section  553  of  this  title,  in  any  case  in  which  the 

7  agency  determines  that  it  is  necessary  to  supple- 

8  ment  the  existing  rule  making  record;  and 

9  "(B)  may  reflect  such  changes  as  the  agency  con- 

10  siders  necessary  or  appropriate  including  such  changes 

11  as  may  be  appropriate  in  light  of  congressional  debate 

12  and  consideration  of  the  resolution  of  disapproval  with 

13  respect  to  the  rule. 

14  "(2)  An  agency,  after  issuing  a  recommended  final  rule 

15  under  this  subsection,  shall  transmit  such  rule  to  the  Secre- 

16  tary  of  the  Senate  and  the  Clerk  of  the  House  of  Representa- 

17  tives  in  accordance  with  subsection  (b)  of  this  section,  and 

18  such  rule  shall  only  become  effective  in  accordance  with  such 

19  subsection. 

20  "(d)  Congressional  inaction  on  or  rejection  of  a  resolu- 

21  tion  of  disapproval  with  respect  to  a  recommended  final  rule 

22  shall  not  be  deemed  an  expression  of  approval  of  such  rule. 


103 

1  "§  803.  Procedures  for  consideration  of  resolutions  of  dis- 

2  approval 

3  "(a)  The  provisions  of  this  section,  paragraphs  (3)  and 

4  (4)  of  section  801,  and  paragraphs  (2)(B)  and  (4)(C)  of  section 

5  802(b)  are  enacted  by  Congress — 

6  "(1)  as  an  exercise  of  the  rulemaking  power  of  the 

7  Senate  and  the  House  of  Representatives,  respectively, 

8  and  as  such  they  are  deemed  a  part  of  the  rules  of 

9  each  House,  respectively,  but  applicable  only  with  re- 

10  spect  to  the  procedure  to  be  followed  in  that  House  in 

11  the  case  of  resolutions  of  disapproval;  and  they  super- 

12  sede  other  rules  only  to  the  extent  that  they  are  incon- 

13  sistent  therewith;  and 

14  "(2)   with   full   recognition   of   the   constitutional 

15  right  of  either  House  to  change  the  rules  (so  far  as  re- 

16  lating  to  the  procedure  of  that  House)  at  any  time,  in 

17  the  same  manner  and  to  the  same  extent  as  in  the  case 

18  of  any  other  rule  of  that  House. 

19  "(b)  Except  as  provided  m  subsection  (e)  of  this  section, 

20  resolutions  of  disapproval  shall,  upon  introduction  or  receipt 

21  from  the  other  House  of  Congress,  be  immediately  referred 

22  by  the  presiding  officer  of  the  Senate  or  the  House  of  Repre- 

23  sentatives  to  the  appropriate  committee  of  the  Senate  or  the 

24  House  of  Representatives,  as  the  case  may  be. 

25  "(c)(1)(A)  Except  as  provided  m  subparagraph  (B)  of 

26  this  paragraph,  if  the  committee  to  which  a  resolution  of  dis- 
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1  approval  has  been  referred  does  not  report  such  resolution 

2  within  thirty  days  of  continuous  session  of  Congress  after  the 

3  date  of  transmittal  to  the  Congress  of  the  recommended  final 

4  rule  to  which  such  resolution  relates,  it  shall  be  in  order  to 

5  move  to  discharge  the  committee  from  further  consideration 

6  of  such  resolution. 

7  "(B)  If  the  committee  to  which  a  resolution  of  disap- 

8  proval  transmitted  from  the  other  House  has  been  referred 

9  does  not  report  such  resolution  within  twenty  days  after  the 

10  date  of  transmittal  of  such  resolution  from  the  other  House,  it 

11  shall  be  in  order  to  move  to  discharge  such  committee  from 

12  further  consideration  of  such  resolution. 

13  "(2)  Any  motion  to  discharge  under  paragraph  (1)  of 

14  this  subsection  must  be  supported  in  writing  by  one-fifth  of 

15  the  Members,  duly  chosen  and  sworn,  of  the  House  of  Con- 

16  gress  involved,  and  is  highly  privileged  in  the  House  and 

17  privileged  in  the  Senate  (except  that  it  may  not  be  made  after 

18  a  resolution  of  disapproval  has  been  reported  with  respect  to 

19  the  same  rule);  and  debate  thereon  shall  be  limited  to  not 

20  more  than  one  hour,  the  time  to  be  divided  in  the  House  of 

21  Representatives  equally  between  those  favoring  and  those 

22  opposing  the  motion  to  discharge  and  to  be  divided  in  the 

23  Senate  equally  between,   and  controlled,   by  the  majority 

24  leader  and  the  minority  leader  or  their  designees.  An  amend- 

25  ment  to  the  motion  is  not  in  order. 
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1  "(d)(1)  Except  as  provided  in  paragraphs  (2)  and  (3)  of 

2  this  subsection,  consideration  of  a  resolution  of  disapproval 

3  shall  be  in  accord  with  the  rules  of  the  Senate  and  of  the 

4  House  of  Representatives,  respectively. 

5  "(2)  When  a  committee  has  reported  or  has  been  dis- 

6  charged  from  further  consideration  of  a  resolution  of  disap- 

7  proval,  or  when  the  companion  resolution  from  the  other 

8  House  has  been  placed  on  the  calendar  of  the  first  House,  it 

9  shall  be  in  order,  notwithstanding  the  provisions  of  rule  XXTT 

10  of  the  Standing  Rules  of  the  Senate  or  any  other  rule  of  the 

11  Senate  or  the  House  of  Representatives,  at  any  time  thereaf- 

12  ter  (even  though  a  previous  motion  to  the  same  effect  has 

13  been  disagreed  to)  to  move  to  proceed  to  the  immediate  con- 

14  sideration  of  either  such  resolution.  The  motion  is  highly 

15  privileged  in  the  House  and  privileged  in  the  Senate  and  is 

16  not  debatable.  An  amendment  to  the  motion  is  not  in  order. 

17  "(3)  Debate  on  a  resolution  of  disapproval  shall  be  limit- 

18  ed  to  not  more  than  two  hours  (except  that  when  one  House 

19  has  debated  its  resolution  of  disapproval,  the  companion  reso- 

20  lution  shall  not  be  debatable),  which  shall  be  divided  in  the 

21  House  of  Representatives  equally  between  those  favoring  and 

22  those  opposing  the  resolution  and  which  shall  be  divided  in 

23  the  Senate  equally  between,  and  controlled,  by  the  majority 

24  leader  and  the  minority  leader  or  their  designees.  A  motion 

25  further  to  limit  debate  is  not  in  order.  An  amendment  to,  or 
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1  motion  to  recommit  the  resolution  is  not  in  order.  A  motion 

2  to  reconsider  shall  be  in  order  only  on  the  day  on  which 

3  occurs  the  vote  on  adoption  of  the  resolution  of  disapproval, 

4  and  shall  not  be  debatable.  Any  other  motions  shall  be  decid- 

5  ed  without  debate. 

6  "(e)  If  a  resolution  of  disapproval  has  been  ordered  re- 

7  ported  or  discharged  from  the  committee  of  the  House  to 

8  which  it  was  referred,  and  that  House  receives  a  resolution  of 

9  disapproval  with  respect  to  the  same  rule  from  the  other 

10  House,  the  resolution  of  disapproval  of  the  other  House  shall 

11  be  placed  on  the  appropriate  calendar  of  the  first  House.  If 

12  prior  to  the  disposition  of  a  resolution  of  disapproval  of  one 

13  House,  that  House  receives  the  companion  resolution  of  dis- 

14  approval  from  the  other  House,  the  vote  in  the  first  House 

15  shall  occur  on  the  resolution  of  disapproval  of  the  other 

16  House. 

17  "(f)  The  provisions  of  this  chapter  supersede  any  other 

18  provision  of  law  requiring  action  by  both  Houses  of  Congress 

19  for  congressional  review  or  disapproval  of  agency  rules  to  the 

20  extent  such  other  provisions  are  inconsistent  with  this  chap- 

21  ter.  The  provisions  of  this  chapter  do  not  supersede  any  other 

22  provisions  of  law  requiring  action  by  only  one  House  of  Con- 

23  gress  for  congressional  review  or  disapproval  of  agency  rules. 

24  "(g)  For  the  purposes  of  this  chapter — 
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1  "(1)  continuity  of  session  is  broken  only  by  an  ad- 

2  joumment  sine  die  at  the  end  of  a  Congress;  and 

3  "(2)  the  days  on  which  either  House  is  not  in  ses- 

4  sion  because  of  an  adjournment  or  recess  of  more  than 

5  fifteen  days  are  excluded  in  the  computation  of  days  of 

6  continuous  session.". 

7  (b)  The  table  of  chapters  for  part  I  of  title  5,  United 

8  States  Code,  is  amended  by  inserting  immediately  after  the 

9  item  relating  to  chapter  7  the  following: 

"8.  Congressional  Review  of  Agency  Rule  Making 801". 

10  SEVEEABILITY 

11  Sec.  14.  If  the  provisions  of  any  part  of  this  Act  or  the 

12  amendments  made  by  this  Act,  or  the  appHcation  thereof,  to 

13  any  person  or  circumstances  is  held  invaUd,  the  provisions  of 

14  the  other  parts  of  this  Act  or  the  amendments  made  by  this 

15  Act  and  their  application  to  other  persons  or  circumstances 

16  shall  not  be  affected. 

17  OPEN  MEETINGS 

18  Sec.  15.  Section  552b(aXl)  of  title  5,  United  States 

19  Code,  is  amended  by  inserting  before  the  semicolon  a  comma 

20  and  "and  also  means  the  Chrysler  Corporation  Loan  Guaran- 

21  tee  Board". 

22  EFFECTIVE  DATES 

23  Sec.  16.  (a)(1)  The  provisions  of  sections  2,  3,  5,  and 

24  12  of  this  Act  and  the  amendments  made  by  such  sections, 

25  and  the  provisions  of  subchapter  11  of  chapter  6  of  title  5, 
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1  United  States  Code  (as  added  by  section  4  of  this  Act),  shall 

2  take  effect  on  January  1,  1985,  and  shall  not  apply  to  any 

3  proceeding  for  which  a  notice  of  proposed  rule  making  was 

4  issued  before  such  effective  date  or  to  any  other  agency 

5  action  initiated  before  such  effective  date. 

6  (2)   The   provisions   of  section   621(4)dV)   of  title   5, 

7  United  States  Code  (as  added  by  section  4  of  this  Act)  shall 

8  not  be  in  effect  after  June  30,  1985,  unless  the  President 

9  certifies  that  the  extension  or  reinstitution  of  such  provisions 

10  is  necessary  to  allow  the  Federal  agencies  authorized  to  issue 

11  rules  identified  in  that  section  to  take  expeditious  and  appro- 

12  priate  action  to  preserve  the  viability,  safety,  or  soundness  of 

13  federally  insured  depository  institutions.  Any  certification  by 

14  the  President  under  this  subsection  may  only  be  made  for  a 

15  single  one-year  period  beginning  after  June  30,  1985. 

16  (b)  The  provisions  of  subchapter  HI  of  chapter  6  of  title 

17  5,  United  States  Code  (as  added  by  section  4  of  this  Act) 

18  shall  take  effect  six  months  after  the  date  of  enactment  of  this 

19  Act. 

20  (c)  The  provisions  of  section  6  of  this  Act  shall  take 

21  effect  three  months  after  the  date  of  enactment  of  this  Act 

22  and  shall  apply,  according  to  the  provisions  thereof,  to  review 

23  proceedings  instituted  after  such  date. 

24  (d)  The  provisions  of  subchapter  IV  of  chapter  6  of  title 

25  5,  United  States  Code  (as  added  by  section  4  of  this  Act),  and 
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1  the  provisions  of  sections  7,  9,  10,  11,  and  15  of  this  Act  and 

2  the  amendments  made  by  such  sections  shall  take  effect  on 

3  the  date  of  enactment  of  this  Act. 

4  (e)  The  amendments  made  by  section  8  of  this  Act  shall 

5  take  effect  on  the  date  of  enactment  of  this  Act,  and  shall  not 

6  apply  to  any  civil  action  commenced  prior  to  such  date. 

7  (f)  The  provisions  of  section  13  of  this  Act  and  the 

8  amendments  made  by  such  section  shall  take  effect  on  the 

9  first  day  of  the  Ninety-ninth  Congress. 
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Mr.  MoAKLEY.  The  Chair  now  is  very  pleased  to  hear  from  one  of 
the  oustanding  members  of  this  committee,  Hon.  Trent  Lott. 

STATEMENT  OF  HON.  TRENT  LOTT,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  MISSISSIPPI 

Mr.  Lott.  Thank  you  very  much,  Mr.  Chairman.  I  ask  unani- 
mous consent  that  my  full  statement  be  made  part  of  the  hearing 
record,  and  I  will  give  you  a  summary. 

Mr.  MoAKLEY.  Without  objection,  Mr.  Lott's  statement  will 
appear  full  in  the  record. 

Mr.  Lott.  Before  I  get  started  on  my  abbreviated  remarks,  I  do 
want  to  refer  to  the  questions  you  were  asking  there  on  the  major 
rules.  First,  it  imposes  the  economic  costs  which  are  likely  to  result 
in  an  annual  impact  on  the  economy  of  a  100  million  or  more,  plus 
a  second  approach,  otherwise  as  designated  a  major  rule  by  the 
agency  proposing  the  rule  or  by  the  President,  not  later  than  30 
days  after  publication,  for  these  reasons.  Because  the  rule  would 
have  significant  adverse  effects  on  the  environment,  health  or 
safety,  competition,  emplojnnent,  investments,  productivity,  innova- 
tion or  the  ability  of  enterprises  and  so  forth,  or  because  the  rule 
would  cause  substantial  increase  in  costs  or  prices  for  wage  earn- 
ers, consumers,  nonprofit  organizations,  et  cetera. 

Mr.  MoAKLEY.  I  thought  he  said  the  only  thing  would  make  it  a 
major  rule  is  this.  I  knew  last  year  they  were  talking  about  the  en- 
vironmental. 

Mr.  Lorr.  That  is  on  page  5,  H.R.  3939.  [See  text  of  H.R.  3939  on 
p.  121.] 

Mr.  Chairman,  first,  I  would  like  to  thank  you  for  this  opportuni- 
ty to  testify.  As  I  have  already  said — as  the  plans  of  the  full  com- 
mittee to  have  these  hearings  and  hopefully  the  subcommittee  to 
really  get  into  it  and  look  at  all  the  different  proposals  that  are 
being  offered  and  hopefully  take  some  action  even  if  it  is  an  affirm- 
ative stand  to  take  no  action — but  I  am  glad  we  are  doing  this. 

I  think  we  need  to  clearly,  as  a  result  of  Chadha,  but  also  even  if 
we  hadn't  had  Chadha.  I  think  we  are  developing  a  real  problem 
on  our  hands  with  all  these  various  legislative  veto  proposals  and 
the  need  for  some  look  at  regulatory  reform. 

As  my  colleagues  are  aware,  there  are  currently  about  20  legisla- 
tive veto  provisions  now  on  the  books  which  apply  to  regulations. 
Moreover,  there  is  considerable  support  in  both  Houses  for  a  gener- 
ic congressional  check  on  all  regulations. 

The  current  chairman  of  this  committee  and  I  were  among  the 
253  House  cosponsors  in  the  last  Congress  of  H.R.  1776,  the  Levitas 
bill,  which  provided  a  one  and  one-half  House  veto  for  all  regula- 
tions subject  to  informal  rulemaking.  And  the  Senate  last  year 
adopted  a  two-House  veto  as  part  of  the  regulatory  reform  bill  it 
passed  by  a  vote  of  94  to  0. 

The  reason  this  strong  sentiment  persists  for  a  congressional 
review  mechanism  of  some  sort  isn't  difficult  to  discern.  Members 
are  acutely  aware  of  the  tremendous  costs  and  burdens  imposed  by 
regulations.  They  cost  the  economy  in  excess  of  $100  billion 
annually. 
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As  I  said  last  week  in  my  remarks  on  the  amendment  by  Mr. 
Levitas,  what  bothers  me  is  they  are  not  rulemaking  or  developing 
regulations.  They  are  making  law  at  many  of  these  agencies. 

We  cannot  just  ignore  that.  I  think  this  administration  is  wrong 
by  some  of  the  opposition  to  legislative  veto.  Every  administration 
does  it.  Republican  or  Democrat. 

The  truth  is  they  say,  "Hey,  we  would  like  for  it  to  be  applicable 
to  the  next  administration,  but  we  don't  want  it  applicable  to 
ours." 

The  same  is  true,  I  think,  of  labor.  They  say,  "Maybe  if  we  have 
the  next  administration  we  wouldn't  want  it,  but  we  would  like  to 
have  it  now." 

It  is  all  shortsighted.  It  is  not  partisan  in  my  opinion.  I  think  it 
is  an  issue  that  Congress  should  address  and  we  should  have  some 
control  over. 

Now,  I  admit  up  front,  before  I  get  into  the  details  of  the  propos- 
al I  have  before  you,  it  is  a  very  sweeping,  very  broad,  ideal  ap- 
proach in  my  opinion. 

I  get  into  a  lot  of  areas  that  you  might  not  be  looking  at  if  you 
take  a  very  narrow  view.  But  as  long  as  I  was  going  to  draft  legisla- 
tion and  urge  that  it  be  considered,  I  thought  I  ought  to  touch  all 
these  things,  including  sunset,  including  the  congressional  review 
and  the  Bumpers  approach. 

I  have  them  all  in  here,  and  ideally  that  is  what  I  would  like  to 
have.  But  I  realize  maybe  that  won't,  in  the  final  analysis,  be  what 
we  will  be  able  to  go  with. 

But  I  would  like  for  us  to  have  some  general  guidelines. 

Let  me  get  to  the  provisions  of  the  bill. 

Title  I  of  the  bill  deals  with  internal  agency  rulemaking  improve- 
ments. It  is  basically  the  regulatory  reform  compromise  for  H.R. 
746  developed  in  the  last  Congress  by  the  Speaker,  the  White 
House,  and  others. 

I  think  it  is  a  good  political  base  to  build  on,  as  well  as  a  sound 
legislative  document.  In  essence,  it  calls  on  agencies  to  perform 
regulatory  analyses  on  major  regulations  and  their  alternatives. 

Unlike  the  compromise,  it  requires  agencies  to  choose  the  most 
cost-effective  alternative  unless  another  is  mandated  by  law.  The 
compromise  would  simply  have  allowed  agencies  to  choose  another 
alternative  and  explain  why  they  had  not  chosen  the  most  cost-ef- 
fective approach. 

The  other  departure  from  the  compromise  in  H.R.  3939  is  the 
sunset  requirement  for  all  new  and  existing  major  regulations. 
Under  both  approaches  agencies  are  required  to  review  all  major 
rules  at  least  once  every  10  years. 

But  under  the  compromise,  an  agency  could  simply  extend  a 
major  rule  in  its  existing  form  after  the  review,  without  resubmit- 
ting it  to  new  rulemaking  or  to  the  Congress  for  possible  disapprov- 
al. 

It  is  a  perpetuation  of  existing  rules  without  any  congressional 
involvement. 

Under  H.R.  3939,  the  major  rule  would  expire  on  its  sunset  date 
unless  the  agency  specifically  acts  to  renew  it  in  the  same  or  modi- 
fied form  by  new  rulemaking  and  submission  to  the  Congress  for 
approval. 
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It  was  our  feeling  that  the  compromise  provisions  provided  too 
much  incentive  for  agencies  to  renew  a  rule  in  its  existing  form. 
Like  the  compromise,  H.R.  3939  would  permit  the  President  to  add 
regulations  to  the  list  of  major  regulations  both  for  analyses  and 
sunset  review  purposes,  and  to  adjust  the  sunset  review  timetable 
of  an  agency. 

This  latter  provision  should  allow  for  more  coordination  between 
related  rules  from  different  agencies — something  sorely  lacking  at 
present. 

We  have  got  contradictory  rules  on  the  books,  and  no  real  coordi- 
nation. Even  the  President,  who  is  supposed  to  preside  over  these 
agencies  in  most  instances,  really  don't  have  a  good  way  for  coordi- 
nating or  eliminating  duplicative  rules  and  regulations  which  just 
confound  business  and  industry  and  labor  and  small  and  large  busi- 
ness. 

Mr.  MoAKLEY.  What  is  the  purpose  of  allowing  the  President  to 
name  50  or  70  rules  as  rules  to  be  major  rules?  Why  is  that? 

Mr.  LoTT.  One  of  the  major  reasons  is  to  deal  with  the  overlap- 
ping and  conflicting  rules,  so  that  you  won't  base  it  just  on  a  dollar 
amount  or  these  other  areas. 

Mr.  MoAKLEY.  Will  he  be  able  to  do  that  both  in  executive  and 
independent  regulatory  agencies? 

Mr.  LoTT.  Yes;  as  I  understand  it. 

Title  II  of  H.R.  3939  is  the  congressional  review  portion.  Whereas 
the  compromise  provided  only  for  congressional  disapproval  of 
major  regulations  through  the  enactment  of  joint  resolutions,  H.R. 
3939  requires  the  approval  of  such  regulations  by  the  enactment  of 
joint  resolutions,  and  permits  the  disapproval  of  nonmajor  rules 
subject  to  informal  rulemaking  by  the  enactment  of  joint  resolu- 
tions. 

In  both  instances,  the  President's  signature  would  be  required, 
and  the  bill  thus  meets  the  Chadha  test.  The  constitutionality  of 
this  has  been  confirmed  by  the  American  Law  Division  of  the  Li- 
brary of  Congress. 

Committees  would  be  required  to  consider  and  report  approval 
resolutions  for  major  rules  within  45  days  or  would  be  discharged. 
This  is  an  expedited  provision. 

I  think  we  have  this  process.  We  have  a  general  rule.  We  went 
on  to  set  up  an  expedited  process — committees  are  not  going  to  act 
or  they  will  not  allow  us  to  really  look  at  these  things,  just  by  sit- 
ting around  endlessly  instead  of  having  a  time  limit. 

This  procedure  is  taken  directly  from  the  Executive  Reorganiza- 
tion Act,  both  in  its  existing  form  and  as  reported  by  the  Govern- 
ment Operations  Committee  in  this  Congress.  Consideration  of  non- 
major  rules  resolutions  could  be  forced  in  committees  by  the  signa- 
ture of  one-fourth  of  the  membership  of  either  House  on  a  motion 
for  consideration  within  30  days  after  the  regulation  is  submitted. 

House  rules  would  be  amended  to  establish  a  Regulatory  Review 
Calendar  to  which  these  resolutions  of  approval  and  disapproval 
would  be  referred.  It  would  be  called  on  the  first  and  third  Mon- 
days and  second  and  fourth  Tuesdays  of  each  month. 

This  has  been  established  in  direct  response  to  leadership  con- 
cerns about  controlling  floor  scheduling  and  will  avoid  the  confu- 
sion and  chaos  otherwise  associated  to  such  privileged  matters.  A 
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House  majority  could  still  block  consideration  of  resolution  by  de- 
feating the  motion  to  proceed  to  its  consideration. 

I  appreciate  that  there  is  some  opposition  on  this  committee  to 
any  kind  of  expedited  procedures,  but  I  think  we  cannot  just  ignore 
the  need  for  trying  to  force  some  action  in  a  reasonable  time  if  we 
are  going  to  have  any  time  as  a  kind  of  a  general  guideline  in  this 
area. 

The  discharge  threat,  I  think,  is  necessary  because  in  some  in- 
stances you  just  have  too  much  of  a  cozy  relationship  between  the 
committees  and  the  agencies  and  the  various  groups  out  there  that 
might  be  affected. 

So  the  requirement  that  the  committees  report  when  required 
must  be  enforceable,  and  that  is  why  we  have  the  automatic  dis- 
charge provision  here. 

Expedited  procedures  are  also  necessary  given  the  short  review 
period  which,  in  turn,  is  essential  to  permitting  a  rule  to  take 
effect  in  a  reasonable  time.  The  resolutions  will  not  be  subject  to 
an  amendment,  by  the  way. 

I  think  that  is  the  only  way  to  approach  it.  Otherwise  you  get 
into  an  interminable  process  of  these  resolutions  being  subject  to 
amendment. 

We  have  gone  through  that  before. 

Finally,  title  III  of  the  bill  amends  House  rules  in  three  respects. 
One  is  the  creation  of  the  regulatory  review  calendar  which  I  have 
already  described. 

The  second  is  to  permit  limitation  amendments  for  certain  regu- 
lations to  be  offered  during  the  normal  amendment  stage  of  appro- 
priations bills  rather  than  being  in  order  only  if  the  motion  to  rise 
and  report  is  defeated,  as  is  now  the  case. 

Under  H.R.  3939,  such  limitation  amendments  could  be  offered 
upfront  to  prevent  the  use  of  funds  for  regulations  for  which  reso- 
lutions of  disapproval  have  either  not  been  considered  by  the 
House  or  have  passed  the  House  but  not  been  enacted  during  the 
90-day  congressional  review  period. 

The  purpose  for  this  proposed  change  is  to  allow  for  the  appro- 
priations process  to  be  used  as  a  last  resort  if  things  are  not  satis- 
factorily addressed  by  the  authorizing  committees  or  if  the  Senate 
or  President  should  block  the  enactment  of  a  disapproval  resolu- 
tion. 

Finally,  the  bill  amends  House  oversight  rules  to  require  formal 
committee  adoption  of  oversight  plans  at  the  beginning  of  a  Con- 
gress and  an  accounting  for  them  in  a  committee's  final  oversight 
report  at  the  end  of  the  Congress. 

We  have  talked  about  that  in  the  past.  I  think  there  is  a  real 
need  for  that,  to  have  some  sort  of  plan  for  oversight  at  the  begin- 
ning of  the  Congress,  an  accounting  for  them  in  the  committee's 
final  oversight  report. 

You  have  something  upfront,  here  is  your  plan,  you  have  to  say 
this  is  what  we  have  done  in  oversight,  hopefully  giving  some  re- 
sults of  that  oversight  activity. 

I  think  these  House  rules  changes  help  round  out  the  compre- 
hensive nature  of  this  bill  in  coordinating  a  variety  of  alternatives 
to  the  legislative  veto  for  the  main  purpose  of  restoring  political  ac- 
countability to  the  rulemaking  process. 
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In  conclusion,  Mr.  Chairman,  I  would  strongly  urge  this  commit- 
tee to  give  serious  consideration  to  a  generic  alternative  to  the  leg- 
islative veto  for  Federal  regulations  as  proposed  by  H.R.  3939.  If 
this  committee  does  not  take  this  responsibility  seriously,  I  fear  we 
will  once  again  witness  the  proliferation  of  a  variety  of  veto  alter- 
natives on  individual  bills  as  they  come  to  the  floor. 

We  saw  it  just  last  week.  And  that  is  not  the  end  of  it.  That  is 
the  beginning. 

You  saw  the  vote  go  one  way  and  then  on  a  separate  vote  in  the 
whole  House  it  went  the  other  way.  That  is  going  to  come  again 
and  again. 

Anyone  who  bothers  to  review  the  appendix  to  the  House  Rules 
Manual  containing  all  the  confusing  and  conflicting  variations  on 
the  traditional  legislative  veto  cannot  help  but  be  struck  by  the 
lack  of  uniformity  and  predictability  which  this  mish-mash  of  pro- 
cedures inflicted  on  the  orderly  functioning  of  this  institution. 

We  will  not  serve  the  House  well  by  studying  this  problem  to 
death  or  by  waiting  for  the  Judiciary  Committee  to  move  on  some 
bill  sometime  next  year.  If  ever  a  situation  cried  out  for  leadership 
by  this  committee,  this  is  it. 

I  would  like  to  sum  up  the  bill  by  saying  it  would  forbid  Federal 
agencies  from  implementing  regulations  with  an  annual  economic 
impact  of  more  than  $100  million.  Agencies  could  just  propose 
those  major  rules  to  Congress,  and  the  rules  would  take  effect  only 
if  Congress  approved  them  and  the  approval  were  signed  by  the 
President.  It  provides  a  fast  track  mechanism  and  sets  up  a  special 
regulatory  review  calendar. 

I  guess  my  main  pitch  is:  Let's  do  something.  I  realize  you  have 
this  question  of  overload.  There  is  method  in  my  madness. 

One  of  my  problems  with  Congress  is  I  think  we  legislate  too 
much.  I  think  we  are  always  out  looking  around  for  a  way  to  prime 
the  pump,  a  new  problem  to  solve.  We  are  into  ever)rthing,  churn- 
ing out  new  bills.  I  think  we  should  spend  at  least  one-third  of  our 
total  time  legislatively  in  oversight  and  review  of  what  we  have 
done  with  programs  and  agencies  and  with  regulations. 

So  while  there  are  those  that  are  saying  we  will  overload  our 
system,  what  I  am  hoping  to  do  is  to  force  the  committees  and  the 
House  to  get  away  from  just  churning  out  new  and  perpetuating 
old  systems  and  spend  a  little  more  time  in  our  overview  responsi- 
bilities than  we  have  done  now,  and  watching  these  regulations 
that  are  growing  like  Topsy. 

One  word  can  give  an  agency  a  license  to  just  go  off  on  a  tan- 
gent. Again  on  the  RCRA  bill,  the  word  "cumulative"  in  one 
amendment  that  was  offered  by  Mr.  Breaux  would  just  have  caused 
a  field  day  for  EPA  to  determine  what  that  word  was. 

Now,  you  talk  about  stricter  legislating.  How  strict  can  you  get 
when  one  word  is  a  license  for  an  agency  to  do  whatever  they 
want? 

I  hope  we  will  get  into  it,  have  a  hearing,  get  into  experts,  a  vari- 
ety of  experts.  We  are  going  to  have  to  pass  some  sort  of  general 
guidelines  or  we  are  going  to  get  socked  with,  as  John  Dingell 
said — for  a  variety  of  reasons,  some  of  them  political — a  variety  of 
legislative  veto  provisions. 

Thank  you. 
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[Mr.  Lett's  prepared  statement  follows:] 

Prepared  Statement  of  Hon.  Trent  Lott,  a  Representative  in  Congress  From 

THE  State  of  Mississippi 

Mr.  Chairman,  I  appreciate  this  opportunity  to  testify  today  on  the  impact  of  the 
Supreme  Court's  decision  in  Chadha  on  the  Congress.  I  especially  want  to  commend 
you  on  recognizing  the  importance  of  this  landmark  decision  as  it  affects  this  insti- 
tution and  for  accepting  the  invitation  of  some  17  House  committee  chairmen  for 
this  committee  to  assess  the  impact  of  the  decision  and  to  coordinate  our  responses 
to  it.  This  will  be  a  monumental  task  but  it  is  one  which  I  think  is  both  urgently 
and  vitally  necessary  if  we  are  to  restore  a  proper  balance  between  the  two  great 
branches  of  our  government. 

While  these  legislative  veto  provisions  span  a  wide  range  of  governmental  activi- 
ties—from war  powers,  arms  exports,  and  trade,  to  impoundments,  energy  and  exec- 
utive reorganization — I  want  to  confine  my  testimony  today  to  the  loss  of  the  legis- 
lative veto  as  it  applies  to  Federal  regulations,  and  to  suggest  an  alternative  which  I 
have  developed  in  H.R.  3939,  the  Regulatory  Oversight  and  Control  Act  of  1983. 

The  appendix  to  Justice  White's  dissent  in  Chadha  contains  an  inventory  of  some 
56  statutes  having  one  or  more  currently  operative  legislative  veto  provisions,  about 
one-third  of  which  apply  to  various  types  of  Federal  regulations.  The  most  notable 
of  these  are  for  the  Federal  Trade  Commission,  the  Consumer  Product  Safety  Com- 
mission, the  Federal  Election  Commission,  the  Department  of  Education,  and  cer- 
tain regulations  of  the  Departments  of  Transportation  and  Agriculture  and  the  En- 
vironmental Protection  Agency. 

Moreover,  as  my  colleagues  are  well  aware,  there  is  strong  sentiment  in  both 
Houses  of  Congress  for  a  generic  legislative  veto  for  all  regulations  subject  to  infor- 
mal rulemaking.  In  the  last  Congress  there  were  253  House  cosponsors,  including 
the  chairman  of  this  committee  and  myself,  for  Congressman  Levitas'  H.R.  1776 
which  included  a  iy2-House  veto  for  regulations.  And  the  Senate,  in  the  last  Con- 
gress, by  a  vote  of  94-0,  passed  a  regulatory  reform  bill,  S.  1080,  which  included  a 
two-House  veto  for  regulations. 

THE  NEED  FOR  CONGRESSIONAL  CONTROL 

I  don't  think  it  is  difficult  to  understand  the  persistence  of  such  strong  sentiment 
for  some  kind  of  congressional  check  on  the  regulatory  bureaucracy.  There  is  a 
growing  awareness  both  within  the  Congress  and  beyond  the  beltway  that  Federal 
regulations  impose  a  hidden  tax  on  the  economy  in  excess  of  $100  billion  annually. 
Moreover,  the  0MB  estimates  that  this  cost  could  reach  $500  billion  a  year  by  the 
end  of  this  decade  unless  unnecessary  regulations  are  eliminated. 

As  Members  of  Congress  we  have  almost  daily  exposure  to  the  practical  problems, 
costs  and  burdens  which  regulations  impose  on  businesses  and  constituents  in  our 
districts.  We  are  often  dumbfounded  at  how  the  law  we  have  enacted  have  been 
translated  into  regulations  which  have  the  force  of  law.  In  some  cases  the  regula- 
tions may  be  within  the  scope  of  our  enactments  but  we  frankly  did  not  anticipate 
what  costs  and  burdens  might  be  necessary  to  implement  our  intent.  But,  in  other 
cases  the  regulations  bear  little  resemblance  to  what  we  thought  was  our  intent  in 
passing  those  laws.  In  any  case,  we  still  bear  the  ultimate  responsibility  for  these 
regulations,  no  matter  how  much  we  might  try  to  pass  the  buck  and  scapegoat  the 
bureaucrats. 

If  you  accept  the  view,  as  I  do,  that  we  bear  the  ultimate  responsibility  for  regula- 
tions, then  the  question  becomes  one  of  how  we  exercise  that  responsibility.  The  leg- 
islative veto  device  was  one  means  whereby  we  retained  a  final  look  at  regulations 
before  they  took  effect— before  the  damage  was  done.  While  it's  fine  for  some  in  this 
marble  tower  on  the  Hill  to  point  to  all  the  alternatives  available  to  the  legislative 
veto,  such  as  reamending  the  organic  statute,  cutting-off  funds,  or  exerting  pres- 
sures for  change  through  the  oversight  process,  the  fact  remains  that  in  the  mean- 
time those  laboring  in  the  vineyards  under  these  regulations  have  to  pay  a  tremen- 
dous price  until  corrective  action  is  taken  through  the  normal  legislative  and  over- 
sight processes. 

Now  that  the  one-  and  two-House  vetoes  have  been  declared  unconstitutional,  we 
are  again  reminded  of  these  time-consuming  and  belated  remedies.  We  are  told  that 
the  answer  to  Chadha  is  to  delegate  less  and  legislate  with  more  precision.  While 
we  should  certainly  be  more  cautious  about  delegating  and  precise  in  legislating,  the 
fact  remains  that  in  this  modern  a%e  regulations  will  continue  to  be  a  necessity  and 
reality.  The  Congress  cannot  powibly  anticipate  every  contingency,  and  it  cannot. 
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for  both  technical  and  political  reasons,  legislate  with  the  precision  necessary  to  im- 
plement the  laws. 

But,  the  question  remains,  in  the  minds  of  some:  "Why  should  the  Congress  get 
involved  in  these  difficult  regulatory  decisions?  Why  would  we  want  to  reopen  these 
issues  we  thrashed-out  in  the  original  legislation,  and  get  bogged-down  in  the  minu- 
tiae of  their  implementation?" 

As  I  have  already  indicated,  if  we  bear  the  ultimate  responsibility  for  these  deci- 
sions, we  should  exercise  that  responsibility  before  significant  damage  is  done.  From 
a  philosophical  standpoint,  I  think  we  must  recognize  that  we  have  delegated  to  the 
departments  and  agencies  of  government  a  lawmaking  power  that  is  ours  under  the 
Constitution:  rulemaking  is  lawmaking.  The  constitutional  lawmakers  cannot 
simply  turn  their  backs  on  regulations  because  they  have  delegated  those  powers  to 
bureaucratic  lawmakers. 

As  Justice  White  noted  in  his  dissent  to  Chadha: 

"If  Congress  may  delegate  lawmaking  power  to  independent  and  executive  agen- 
cies, it  is  most  difficult  to  understand  Article  I  as  forbidding  Congress  from  also  re- 
serving a  check  on  legislative  power  for  itself  Absent  the  veto,  the  agencies  receiv- 
ing delegations  of  legislative  or  quasilegislative  power  may  issue  regulations  having 
the  force  of  law  without  bicameral  approval  and  without  the  President's  signature." 

And  that  is  precisely  the  position  in  which  Chada  has  left  us.  This  is  particularly 
the  case  with  the  independent  regulatory  agencies,  the  "Fourth  Branch"  of  govern- 
ment, operating  under  broad  delegations  of  legislative  authority,  and  yet  over  which 
neither  the  President  nor  the  Congress  have  any  control  in  the  wake  of  Chadha. 

Justice  White,  perhaps  prophetically,  observed  in  his  dissent  that,  "The  wisdom 
and  constitutionality  of  these  broad  delegations  are  matters  that  still  have  not  been 
put  to  rest."  It  seems  to  me  that  the  Chadha  decision  directly  challenges  the  Con- 
gress to  reassert  its  constitutional  prerogatives  over  all  lawmaking,  whether  it  is 
termed  quisi-lawmaking,  rulemaking,  or  whatever. 

In  response  to  the  argument  that  a  congressional  check  on  regulations  will  some- 
how inundate  the  institution  with  new  responsibilities  and  burdens  let  me  make  one 
thing  clear:  none  of  the  proponents  of  such  a  check  on  regulations  realistically  ex- 
pects the  Congress  to  become  intimately  involved  in  all  the  regulations  promulgated 
by  various  agencies.  Some  have  mistakenly  criticized  the  legislative  veto  device  in 
the  past  as  an  ineffective  tool  because  it  was  so  rarely  exercised.  But  that  argument 
missed  the  whole  point  of  the  deterrent  effect  the  veto  could  and  did  have  in  forcing 
agencies  to  consult  with  Congress  and  accommodate  our  concerns  before  final  rules 
were  issued.  The  very  threat  of  the  veto  often  had  the  salutary  effect  of  making 
agencies  more  accountable  to  the  Congress  and  the  public  in  their  decisionmaking 
process.  Without  that  threat,  agencies  felt  free  to  ignore  congressional  concerns  and 
intent. 

At  the  same  time,  there  are  certain  regulations  of  such  magnitude  that  the  Con- 
gress should  become  involved  in  an  active  sense,  and  the  bill  I  have  introduced 
takes  cognizance  of  this  need.  Let  me  turn  now  to  the  specific  provisions  of  H.R. 
3939. 

AGENCY  RULEMAKING  IMPROVEMENTS 

Title  I  of  H.R.  3939  is  entitled,  "Agency  Rulemaking  Improvements,"  and  essen- 
tially contains  the  regulatory  reform  provisions  included  in  the  compromise  agreed 
to  by  the  Speaker,  the  White  House  and  others  in  the  last  session  of  the  97th  Con- 
gress. I  don't  want  to  dwell  on  all  of  those  features,  but  rather  highlight  those  provi- 
sions of  special  concern  to  this  committee  as  it  considers  alternatives  to  the  legisla- 
tive veto  for  regulations,  and  those  areas  in  which  Title  I  departs  from  the  compro- 
mise to  H.R.  746. 

It  was  the  feeling  of  our  Republican  leadership  group  in  developing  this  legisla- 
tion that  the  bipartisan  compromise  from  the  last  Congress  was  a  sound  political 
base  on  which  to  build,  and  that  meaningful  regulatory  reform  should  be  a  central 
component  in  restoring  political  accountability  to  the  rulemaking  process  and  in 
making  the  legislative  veto  alternative  in  title  II  a  responsible  and  workable  proc- 
ess. 

Under  title  I,  agencies  would  be  required  to  perform  regulatory  analyses  on  major 
rules  and  their  alternatives.  Major  rules  are  defined  as  those  having  an  annual 
impact  on  the  economy  of  $100  million  or  more  or  which  would  otherwise  have  a 
significant  adverse  effect  or  result  in  substantial  costs  or  prices.  The  President 
would  be  allowed  to  add  rules  to  this  list.  Agencies  would  then  be  required  to  choose 
the  most  cost-effective  alternative  unless  another  alternative  is  mandated  by  law. 
This  latter  provision  is  a  departure  from  the  compromise  which  would  have  allowed 
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agencies  to  choose  an  alternative  other  than  the  most  cost-effective,  and  simply  ex- 
plain why  they  had  not  chose  the  most  cost-effective. 

Agencies  would  also  be  required  to  establish  a  review  schedule  for  all  existing 
major  rules,  to  be  performed  every  10  years.  For  both  new  and  existing  major  rules, 
this  schedule  for  review  would  be  accompanied  by  a  sunset  date,  at  which  time  the 
rule  would  automatically  expire  unless  the  agency  sought  to  renew  it  in  the  same  or 
modified  form,  thus  requiring  a  new  rulemaking  and  submission  to  Congress.  This 
sunset  concept  is  the  second  departure  from  the  compromise  which  would  have  al- 
lowed agencies  to  renew  a  rule  after  the  review  without  new  rulemaking  or  submis- 
sion to  Congress.  It  was  our  feeling  that  this  provision  of  the  compromise  provided 
too  much  of  an  incentive  for  agencies  to  retain  major  rules  in  their  existing  form. 

The  President  could  add  rules  to  this  review  schedule,  and  would  be  allowed  to 
change  the  review  year  for  particular  rules  providing  he  does  not  increase  the 
number  of  rules  an  agency  has  scheduled  for  review  in  any  one  year.  This  provision, 
combined  with  limited  Executive  oversight  of  the  major  rule  process,  would  permit 
some  coordination  of  related  rules  of  different  agencies — something  which  is  sadly 
lacking  at  present  and  which  has  given  rise  to  various  conflicting  regulations. 

CONGRESSIONAL  REVIEW  OF  RULEMAKING 

Title  II  of  the  bill  is  entitled,  "Congressional  Review  of  Agency  Rulemaking,"  and 
provides  that  all  rules  subject  to  informal  rulemaking  under  section  553  of  the  Ad- 
ministrative Procedure  Act  must  be  submitted  to  Congress  for  a  90-day  review 
period.  Within  that  period,  major  rules  must  be  approved,  and  other  rules  could  be 
disapproved,  by  the  enactment  of  a  joint  resolution.  This  would  require  the  signa- 
ture of  the  President  in  both  instances,  and  thus  meets  the  Chadha  test  for  congres- 
sional and  Presidential  involvement.  The  American  Law  Division  of  the  Congres- 
sional Research  Division,  in  a  legal  memorandum  of  July  20,  1983,  has  confirmed 
that  this  approach  would  be  constitutional. 

Why  should  we  require  the  affirmative  action  of  the  Congress  and  President  for 
major  regulations?  Why  not  subject  all  regulations  to  disapproval  resolutions?  The 
main  reason  is  that  these  regulations,  by  their  very  definition,  will  have  a  substan- 
tial impact  on  the  economy  and  thus  deserve  the  special  attention  of  both  branches. 
As  the  Chadha  decision  has  underscored,  lawmaking  requires  the  active  involve- 
ment of  both  the  legislative  and  executive  branches  under  our  Constitution,  and 
major  regulations  are  more  than  mere  technical  rules  to  implement  a  law:  they  also 
constitute  major  new  laws,  just  as  if  we  had  gone  back  to  amend  the  organic  statute 
to  fill-in  the  blanks. 

Second,  affirmative  action  on  major  regulations  is  necessary  from  a  practical 
standpoint.  Obviously,  if  an  executive  branch  regulation  were  only  subject  to  disap- 
proval, the  President  could  veto  that  resolution  and  it  would  then  require  two-thirds 
of  both  Houses  to  block  that  regulation.  Put  another  way,  in  such  a  situation,  one- 
third  plus  one  Member  of  either  House  could  put  a  major  regulation  into  effect, 
thus  turning  the  Constitution  on  its  head. 

It  has  been  charged  by  some  that  this  approval  approach  to  major  regulations 
converts  agencies  into  mere  advisory  bodies  to  the  Congress.  I  strongly  disagree  with 
that  characterization.  No  one  is  proposing  that  the  Congress  completely  duplicate 
the  rulemaking  proceedings  of  the  agencies.  We  will  obviously  have  to  depend  heavi- 
ly on  the  proceedings  and  analyses  conducted  by  the  agencies.  Moreover,  unlike  leg- 
islation proposed  by  the  Executive,  we  will  not  be  able  to  amend  these  regulations 
under  this  process;  we  will  simply  be  able  to  accept  or  reject  them  in  the  form  pre- 
sented. There  will  be  a  heavy  responsibility  on  us  to  indicate  an  alternative  in  our 
committee  reports  or  floor  debates  if  we  plan  to  reject  a  particlar  rule.  And  this  is 
where  the  requirement  for  agencies  to  perform  analyses  of  various  alternatives  to  a 
major  rule  will  be  most  helpful  to  us. 

Under  the  bill,  all  rules  submitted  to  Congress  would  be  referred  to  the  one  com- 
mittee of  each  House  which  has  primary  legislative  jurisdiction  over  the  statute  or 
agency  under  which  the  rule  is  promulgated.  For  major  rules,  the  chairman  of  the 
committee  would  be  required  to  introduce  a  resolution  of  approval  no  later  than  1 
day  after  the  rule  is  submitted.  The  committee  would  then  be  required  to  report  the 
resolution  not  later  than  45  days  after  submission,  and  if  it  does  not,  it  would  be 
discharged,  and  the  resolution  would  be  placed  on  the  appropriate  calendar  and 
would  be  privileged  for  consideration. 

I  should  point  out  here  that  this  expedited  process  is  drawn  directly  from  the  Ex- 
ecutive Reorganization  Act's  expedited  procedures  for  considering  reorganization 
plans  submitted  by  the  President.  It  has  been  retained  in  this  year's  bill  extending 
that  act  as  reported  by  the  House  Government  Operations  Committee.  That  bill  also 
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switches  from  disapproval  of  reorganization  plans  by  concurrent  resolution,  to  ap- 
proval by  joint  resolution.  So,  we  have  Chairman  Brooks  to  thank  in  part  for  the 
innovative  approach  taken  by  our  bill  with  respect  to  major  regulations. 

For  nonmajor  rules,  if  a  resolution  of  disapproval  is  introduced,  it  is  in  order  at 
anytime  thereafter  for  a  Member  to  file  at  the  Clerk's  desk  what  I  have  termed,  a 
motion  for  consideration.  This  could  be  filed  up  to  25  days  after  the  rule  is  submit- 
ted, and,  if  a  Member  collects  the  signatures  of  one-fourth  of  the  House  involved  by 
the  30th  day,  the  committee  to  which  the  resolution  was  referred  would  be  required 
to  consider  and  report  it,  either  favorably  or  adversely.  If  it  does  not  do  so  by  the 
45th  day  after  the  submission  of  the  rule,  the  committee  would  be  discharged,  the 
resolution  would  be  placed  on  the  appropriate  calendar,  and  would  be  privileged  for 
consideration. 

The  motion  for  consideration  is  what  I  call  a  "front-end  discharge"  device,  specifi- 
cally designed  to  give  committees  adequate  notice  and  time  for  deliberation  if  there 
is  substantial  support  for  a  disapproval  resolution.  As  such  it  differs  from  other  dis- 
charge mechanisms  often  associated  with  legislative  vetoes  which  have  permitted 
Members  to  blindside  committees  at  the  last  minute  and  bring  up  resolutions  on  the 
floor  without  time  for  the  committee  to  make  a  recommendation.  The  front-end  dis- 
charge approach,  on  the  other  hand,  accords  proper  deference  to  the  role  of  commit- 
tees in  the  legislative  process,  but  more  importantly  is  designed  to  give  the  Congress 
the  benefit  of  committee  findings  and  recommendations  in  reaching  an  informed  de- 
cision. This  is  particularly  important  with  respect  to  regulations  which  often  involve 
highly  technical  issues. 

THE  NEED  FOR  EXPEDITED  PROCEDURES 

It  may  be  eisked:  Why,  if  you're  so  concerned  with  protecting  the  prerogatives  of 
committees,  does  your  bill  provide  for  special  discharge  mechanisms  if  they  don't 
act  by  a  certain  time?  The  simple  answer  is  that  we're  ultimately  concerned  with 
protecting  the  right  of  the  Congress  to  act  and  in  protecting  the  public  before  they 
are  saddled  with  regulations  that  may  be  too  costly  or  burdensome. 

I  appreciate  the  fact  that  there  are  some  on  this  committee  who  are  deadset 
Eigainst  any  kind  of  expedited  procedures  that  allow  committee  reporting  preroga- 
tives and  leadership  scheduling  prerogatives  to  be  circumvented  or  mandated.  But  I 
would  submit  that  such  procedures  are  essential  in  the  case  of  regulations  to  the 
workability  and  credibility  of  the  entire  process. 

For  resolutions  of  approval,  the  need  for  bringing  these  matters  to  a  vote  is  obvi- 
ous, since  major  rules  cannot  take  effect  without  the  affirmative  action  of  both 
Houses  and  the  President.  But,  for  nonmajor  rule  resolutions,  expedited  procedures 
are  especially  critical  because  of  the  perceived  cozy  relationship  between  certain 
committees  and  their  sister  agencies,  and  the  prospect  that  these  committees  might 
otherwise  bottle-up  resolutions  and  prevent  a  vote  on  them.  The  special  discharge 
procedures  are  therefore  necessary  to  break  this  iron  triangle  lock  on  resolutions  if 
committees  do  not  report  them  as  they  are  required  to  do  under  the  bill.  And  I 
think  it's  important  to  emphasize  that  the  special  discharge  procedure  is  simply  an 
enforcement  mechanism  to  ensure  that  committees  report  when  required.  If  they  do, 
then  the  discharge  mechanism  will  never  be  necessary. 

A  second  and  related  aspect  of  the  discharge  threat  is  its  importance  to  making 
the  congressional  review  process  credible  to  the  agencies  in  the  case  of  nonmajor 
rules.  As  I  mentioned  previously,  the  main  benefit  of  the  traditional  legislative  veto 
was  not  in  its  actual  exercise  but  in  the  real  possibility  that  it  might  be  used.  This 
prospect  is  diminished  when  there  is  not  the  discharge  alternative  if  agencies  think 
they  can  prevail  on  their  parent  committees  to  bottle-up  a  resoluton.  If,  on  the  other 
hand,  they  think  a  substantial  number  of  Members  can  force  the  issue  to  the  floor 
anjrway,  then  they  are  more  likely  to  take  congressional  concerns  into  account  even 
before  they  promulgate  a  final  regulation. 

A  third  need  for  expedited  procedures  is  the  short  time  available  for  acting  on 
such  resolutions — 90-days  of  continuous  session  for  the  whole  process  to  run,  and 
only  45  days  for  a  committee  to  report.  These  shortened  time  periods  are  needed  to 
avoid  the  charge  that  Congress  is  unnecessarily  delaying  the  effective-date  of  a  regu- 
lation. Obviously  the  normal  legislative  process  often  takes  months  to  run  its 
course,  a  luxury  that  cannot  be  afforded  when  it  comes  to  regulations.  While  it  may 
be  argued  that  that  is  one  good  reason  not  to  subject  such  regulations  to  even  an 
abbreviated  legislative  process,  I  think  the  expedited  course  for  legislations  can  be 
justified  on  two  grounds:  First,  it  will  not  be  necessary  for  Congress  to  duplicate  all 
the  hearings  and  analyses  already  performed  by  the  agencies;  and  second,  the  reso- 
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lutions  will  not  be  subject  to  amendment  in  committee  or  on  the  floor  as  a  normal 
bill  would  be,  and  therefore  the  issues  and  alternatives  will  be  less  complicated. 

Another  aspect  of  the  expedited  procedures  in  this  bill  is  the  privilege  attached  to 
resolutions  of  approval  and  disapproval  once  they  have  been  reported  or  discharged. 
This  has  been  a  cause  of  concern  to  the  leadership  in  the  past  with  respect  to  legis- 
lative veto  resolutions  because  such  privilege  takes  the  scheduling  prerogative  out 
of  the  hands  of  the  leadership  and  would  permit  Members  to  call  up  such  resolu- 
tions at  any  time.  H.R.  3939  addresses  this  concern  in  a  title  III  amendment  to 
House  rules  by  establishing  a  Regulatory  Review  Calendar  in  the  House  to  which 
these  resolutions  would  be  referred.  This  calendar  would  be  called  on  the  first  and 
third  Mondays  and  second  and  fourth  Tuesdays  of  each  month,  after  the  approval  of 
the  Journal.  Priority  consideration  would  be  given  to  resolutions  for  regulations 
whose  review  period  would  expire  before  the  next  calling  of  the  calendar.  A  House 
majority  could  always  reject  a  motion  to  proceed  to  the  consideration  of  a  resolu- 
tion, thus  dispelling  the  notion  that  less  than  a  majority  can  actually  force  consider- 
ation of  a  resolution.  The  vote  on  consideration  thus  replaces  the  duplicative  vote 
we  now  have  on  discharge  motions  under  existing  House  rules.  In  the  case  of  those 
nonmajor  rule  resolutions  which  have  been  discharged,  a  total  of  20-minutes  of 
debate,  divided  between  proponents  and  opponents,  would  be  allowed  on  the  motion 
to  proceed  to  consideration — comparable  to  the  debate  time  now  allowed  on  dis- 
charge motions. 

For  major  rules  resolutions  reported  or  discharged,  and  for  nonmajor  rules  resolu- 
tions reported,  there  would  be  no  debate  on  the  motion  to  proceed  to  the  consider- 
ation of  the  resolution.  Once  a  motion  to  consider  is  adopted,  the  major  rules  resolu- 
tions would  be  debatable  for  2  hours,  and  the  nonmajor  rules  resolutions  for  1  hour. 
As  I  have  previously  indicated,  these  resolutions  would  not  be  subject  to  amend- 
ment. 

While  some  might  argue  that  90  days  of  continuous  session  is  still  too  long  a 
revie\y  period  before  a  rule  may  take  effect,  I  would  point  out  that  the  bill  allows 
agencies  to  put  a  nonmajor  rule  into  effect  sooner  if  neither  House  has  acted  on  a 
disapproval  resolution  within  60  days,  or  at  any  time  after  either  House  has  rejected 
such  a  resolution. 

HOUSE  RULES  AMENDMENTS 

Title  III  of  the  bill  is  entitled,  "Regulatory  Oversight  and  Control  Amendments  to 
House  Rules."  It  amends  House  Rules  in  three  ways.  The  first  is  in  the  establish- 
ment of  the  Regulatory  Review  Calendar  which  I  have  already  mentioned. 

The  second  amendment  goes  to  the  new  appropriations  amendment  rule  con- 
tained in  rule  XXI,  clause  2.  As  you  will  recall,  at  the  beginning  of  the  Congress  the 
Democratic  Caucus  recommended  a  rule  that  was  adopted  that  placed  a  limitation 
on  the  offering  of  so-called  limitation  amendments  to  appropriations  bills.  They 
cannot  now  be  offered  until  all  other  amendments  are  first  disposed  of,  and  only  if 
the  House  defeats  the  motion  that  the  Committee  of  the  Whole  rise  and  report  the 
bill  back  to  the  House. 

H.R.  3939  would  permit  the  up-front  consideration  of  such  limitation  amendments 
for  regulations  in  certain  instances,  without  the  need  to  first  jump  through  the  pro- 
cedural hoop.  Such  limitation  amendments  could  be  considered  during  the  normal 
amendment  process  for  nonmajor  regulations  which  either  have  not  been  considered 
by  the  House  or  whose  disapproval  resolutions  have  passed  the  House  but  have  not 
been  enacted  during  the  90-day  review  period. 

While  I  still  feel  strongly  that  the  current  impediment  to  the  offering  of  limita- 
tion amendments  should  be  repealed  in  its  entirety,  I  think  this  is  an  important  and 
urgent  first  step  as  an  immediate  response  to  Chadha.  This  provision  is  drawn  in 
such  a  way  as  to  emphasize  the  importance  of  giving  the  authorizing  committees  a 
first  crack  at  the  regulations  and  reserving  the  appropriations  process  as  a  last 
resort  if  that  process  does  not  satisfactorily  address  the  situation. 

Finally,  title  III  contains  a  set  of  amendments  to  House  oversight  rules  in  recogni- 
tion of  the  need  for  better,  ongoing  oversight  as  part  of  our  institutional  responsibil- 
ity to  scrutinize  the  programs,  agencies  and  regulatory  activities  already  on  the 
books.  The  bill  does  not  contain  as  many  formal  procedural  oversight  requirements 
as  the  "Sunset  Review  Act"  (H.R.  58)  introduced  by  Congressman  Gillis  Long  of  this 
committee,  but  it  does  take  a  somewhat  similar  approach. 

First,  all  standing  committees  would  be  required  to  adopt  their  oversight  plans  at 
the  beginning  of  a  Congress  and  submit  these  to  the  Committee  on  Government  Op- 
erations. At  present,  not  one  House  committee  formally  acts  on  its  plans  and  this  is 
basically  a  staff  operation  to  which  committees  pay  little  heed,  if  indeed  their  mem- 
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bers  are  even  aware  of  such  plans.  Like  H.R.  58,  the  bill  would  prohibit  the  consid- 
eration of  committee  funding  resolutions  unless  these  plans  have  been  adopted  and 
submitted. 

Unlike  H.R.  58,  my  bill  would  not  require  that  these  plans  be  adopted  and  amend- 
ed by  the  House  in  an  omnibus  resolution.  However,  the  bipartisan  leadership 
would  be  permitted  to  include  additional  suggested  areas  for  oversight  as  part  of  the 
report  published  by  the  Government  Operations  Committee  in  order  to  reflect  cer- 
tain priorities  and  hopefully  bring  better  coordination  between  House  committees 
and  the  Senate. 

In  addition,  my  bill  would  give  the  Speaker,  with  House  approval,  the  authority  to 
appoint  special,  ad  hoc  oversight  committees  from  the  membership  of  two  or  more 
committees  having  shared  oversight  responsibility  over  a  specific  matter.  At  present 
the  Speaker  has  the  authority  to  appoint  such  ad  hoc  committees  only  for  legislative 
purposes.  These  ad  hoc  committees  could  be  used  for  reviewing  particular  regula- 
tions if  there  is  not  one  clear  committee  of  primary  jurisdiction. 

Finally,  committees  would  be  required  in  the  final  activity  reports  they  are  now 
required  to  issue  at  the  end  of  a  Congress  to  include  a  separate  oversight  section 
summarizing  all  their  oversight  activities  and  findings,  and  a  special  accounting  of 
the  disposition  of  their  original  oversight  plans. 

CONCLUSION 

In  conclusion,  Mr.  Chairman,  I  think  H.R.  3939  offers  a  comprehensive  and  work- 
able response  to  Chadha  for  restoring  political  accountability  to  the  regulatory  proc- 
ess. 

While  there  are  certain  to  be  objections  to  particular  provisions  of  this  bill,  I 
would  ask  the  committee  to  seriously  consider  the  alternatives  to  such  a  generic  ap- 
proach. I  think  when  you  do  you  will  conclude  as  I  have  that  you  will  either  be  left 
with  unbridled  delegations  and  runaway  regulations;  or  you  will  witness  new  prolif- 
eration of  veto  alternatives  on  individual  authorizations,  much  as  the  original  legis- 
lative veto  spread  like  wildfire  in  a  windstorm.  These  may  or  may  not  be  workable, 
credible  and  consistent  veto  alternatives,  but  the  chances  are  great  they  will  present 
us  with  such  a  confusing  mish-mash  of  rules  and  procedures  for  different  agencies 
and  regulations  that  no  one  will  know  which  end  is  up.  This  committee  can  and 
should  act  now  to  impose  some  measure  of  uniformity  and  predictability  on  the 
system  by  giving  serious  consideration  to  a  generic  approach  such  as  H.R.  3939. 
Thank  you. 

[The  text  of  H.R.  3939  follows:] 


98th  congress 
1st  Session 


H.  R.  3939 


To  amend  title  5,  United  States  Code,  and  the  Rules  of  the  House  of  Representa- 
tives and  the  Senate  to  make  regulations  more  cost-effective,  to  ensure 
re'view  of  rules,  to  improve  regulatory  planning  and  management,  to  provide 
for  periodic  review  of  regulations,  and  to  enhance  public  participation  in  and 
congressional  oversight  and  control  of  the  regulatory  process,  and  for  other 
purposes. 


IN  THE  HOUSE  OF  REPRESENTATIVES 

September  20,  1983 

Mr.  LoTT  (for  himself,  Mr.  Fish,  Mr.  Quillen,  Mr.  Broyhill,  Mr.  Kindness, 
Mr.  Kemp,  Mr.  Cheney,  Mr.  Martin  of  North  Carolina,  Mr.  Edwards  of 
Alabama,  Mr.  Vander  Jagt,  Mr.  Lagomarsino,  Mr.  Latta,  Mr. 
Taylor,  Mr.  Lewis  of  California,  Mr.  Hyde,  Mr.  Pashayan,  Mr.  Thomas 
of  California,  and  Mr.  Coleman  of  Missouri),  introduced  the  following  bill; 
which  was  referred  jointly  to  the  Committees  on  the  Judiciary  and  Rules 

December  2,  1983 

Additional  sponsors:  Mr.  Bliley,  Mr.  Bbeaux,  Mr.  Brown  of  Colorado,  Mr. 
Corcoran,  Mr.  Daub,  Mr.  DeWine,  Mr.  Dreier  of  California,  Mr.  Ed- 
wards of  Oklahoma,  Mr.  Emerson,  Mr.  Forsythe,  Mr.  Hansen  of  Utah, 
Mr.  Kramer,  Mr.  Levitas,  Mrs.  Lloyd,  Mr.  Loeffler,  Mr.  McCand- 
less,  Mrs.  Martin  of  Illinois,  Mr.  Montgomery,  Mr.  Moorhead,  Mr. 
Parris,  Mr.  Ratchford,  Mr.  Robinson,  Mr.  Sawyer,  Mr.  Siljander, 
Mr.  Tauke,  Mr.  Whittaker,  Mr.  Wylie,  Mr.  Barnard,  Mr.  Archer, 
Mr.  Badham,  Mr.  Broomfield,  Mr.  Campbell,  Mr.  Coughlin,  Mr. 
Philip  M.  Crane,  Mr.  Dannemeyer,  Mr.  Duncan,  Mr.  Erlenborn,  Mr. 
Evans  of  Iowa,  Mr.  Gingrich,  Mr.  Hartnett,  Mr.  Hiler,  Mrs.  Holt, 
Mr.  Livingston,  Mr.  Lujan,  Mr.  McKinney,  Mr.  Martin  of  New  York, 
Mr.  Moore,  Mr.  Rudd,  Mr.  Shumway,  Mr.  Denny  Smith,  Ms.  Snowe, 
Mr.  Stangeland,  Mr.  Stump,  Mr.  Whitehurst,  Mr.  Winn,  Mr.  Wolf, 
Mr.  Wortley,  and  Mr.  Skeen 
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A  BILL 

To  amend  title  5,  United  States  Code,  and  the  Rules  of  the 
House  of  Representatives  and  the  Senate  to  make  regula- 
tions m«re  cost-effective,  to  ensure  review  of  rules,  to 
improve  regulatory  planning  and  management,  to  provide 
for  periodic  review  of  regulations,  and  to  enhance  public 
participation  in  and  congressional  oversight  and  control  of 
the  regulatory  process,  and  for  other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  SHORT  TITLE 

4  Section  1.  This  Act  may  be  cited  as  the  "Regulatory 

5  Oversight  and  Control  Act  of  1983". 

TABLE  OF  TITLES 

TITLE  I— AGENCY  RULEMAKING  IMPROVEMENTS 

TITLE  n— CONGRESSIONAL  REVIEW  OF  AGENCY  RULES 

TITLE  m— REGULATORY  OVERSIGHT  AND  CONTROL  AMENDMENTS 

TO  HOUSE  RULES 

6  EFFECTIVE  DATE 

7  Sec.   2.  This  Act  shall  take  effect  one  hundred  and 

8  eighty  days  after  the  date  of  the  enactment  of  this  Act, 

9  except  that  the  provisions  of  subchapter  11  of  chapter  6  of 

10  title  5,  United  States  Code,  as  added  by  section  101(c)  of  this 

11  Act,  the  amendment  made  by  section  102(a)  of  this  Act,  the 

12  amendment  made  by  section  104  of  this  Act  (to  the  extent 

13  such  amendment  applies  to  rules),  and  the  amendment  made 

14  by  section  201(a)  of  this  Act  shall  apply  only  to  rules  for 

15  which  notice  of  proposed  rulemaking  is  given  after  such  effec- 
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1  tive  date  and  to  rules  promulgated  after  such  effective  date 

2  for  which  a  notice  of  proposed  rulemaking  is  not  required. 

3  TITLE  I— AGENCY  RULEMAKING  IMPROVEMENTS 

4  Sec.  lOL  (a)  Chapter  6  of  title  5,  United  States  Code, 

5  is  amended — 

6  (1)   by   inserting   immediately   after   the    chapter 

7  heading  the  following: 

"SUBCHAPTER  I— REGULATORY  FLEXIBILITY"; 

8  (2)  by  inserting  immediately  before  section  601 

9  the  following: 

10  "SUBCHAPTER  I— REGULATORY  FLEXIBILITY"; 

1 1  and 

12  (3)  by  striking  out  "this  chapter"  each  place  it  ap- 

13  pears  and  inserting  in  lieu  thereof  "this  subchapter". 

14  (b)  Such  chapter  6  is  further  amended  by  inserting  at 

15  the  end  of  the  chapter  analysis  the  following: 

"SUBCHAPTER  II— ANALYSIS  OF  AGENCY  PROPOSALS 

"Sec. 

"621.  Definitions. 

"622.  Additional  procedures  for  major  rules. 

"623.  Judicial  review. 

"624.  Executive  oversight. 

"625.  Review  by  Comptroller  General. 

"626.  Authority  of  agencies  and  the  President. 

"SUBCHAPTER  lU— ESTABLISHING  AGENCY  PRIORITIES  AND 
SCHEDULES  FOR  COMPLETING  PROCEEDINGS 

"631.  Regulatory  agenda. 

"SUBCHAPTER  IV— AGENCY  REVIEW  OF  RULES 

"641.  Review  of  rules.". 

16  (c)  Such  chapter  6  is  further  amended  by  adding  at  the 

17  end  thereof  the  following: 


•^A-q^R    n   -    S3.A 
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1  "SUBCHAPTER  II— ANALYSIS  OF  AGENCY 

2  PROPOSALS 

3  "§621.  Definitions 

4  "(a)  For  purposes  of  this  subchapter,  subchapter  III, 

5  and  subchapter  IV — 

6  "(1)  the  term  'agency'  means  an  agency  as  de- 

7  fined  in  section  551(1)  of  this  title; 

8  "(2)  the  term  'benefit'  means  any  direct  or  indi- 

9  rect  beneficial  economic,  health,  safety,  environmental, 

10  or  other  effect; 

11  "(3)  the  term  'cost'  means  any  direct  or  indirect 

12  adverse    economic,    health,    safety,    environmental,    or 

13  other  effect; 

14  "(4)  the  term  'economic  cost'  means  a  cost  (as  de- 

15  fined  in  paragraph  (3)  of  this  subsection)  that  is  reason- 

16  ably  quantifiable  in  monetary  terms; 

17  "(5)  the  term  'rule'  means  a  rule  as  defined  in 

18  section  551(4)  of  this  title  but  does  not  include — 

19  "(A)  a  rule  of  particular  applicability  relating 

20  to  rates,  wages,  corporate  or  financial  structures 

21  or  reorganizations  thereof,  prices,  facilities,  appli- 

22  ances,  services,  or  allowances  therefor  or  to  valu- 

23  ations,  costs  or  accounting,  or  practices  relating 

24  to   such   rates,   wages,   structures   or   reorganiza- 
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1  tions,  prices,  facilities,  appliances,  services,  or  al- 

2  lowances; 

3  "(B)  a  rule  relating  to  monetary  policy  pro- 

4  posed  or  promulgated  by  the  Board  of  Governors 

5  of  the  Federal  Reserve  System; 

6  "(C)  a  rule  that  is  required  by  statute  to  be 

7  made  on  the  record  after  an  opportunity  for  an 

8  agency  hearing;  or 

9  "(D)  a  rule  described  in  section  553(a)  of  this 

10  title; 

11  "(6)  the  term  'major  rule'  means  a  rule  or  group  of 

12  closely  related  rules  that — 

13  "(A)  imposes  economic  costs  which  are  likely 

14  to  result  in  an  annual  impact  on  the  economy  of 

15  $100,000,000  or  more;  or 

16  "(B)  otherwise  is  designated  a  major  rule  by 

17  the  agency  proposing  the  rule,  or  by  the  President 

18  (not  later  than  thirty  days  after  the  pubKcation  of 

19  the  notice  of  proposed  rulemaking  for  that  rule) — 

20  "(i)  because  the  rule  would  have  signifi- 

21  cant    adverse    effects    on    the    environment, 

22  health   or   safety,    competition,    employment, 

23  investment,   productivity,   innovation,   or  the 

24  ability  of  enterprises,  the  principal  places  of 
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1  business  of  which  are  in  the  United  States, 

2  to  compete  in  domestic  or  export  markets;  or 

3  "(ii)   because   the   rule   would   cause   a 

4  substantial   increase    in   costs    or   prices   for 

5  wage   earners,   consumers,   individual   indus- 

6  tries,  nonprofit  organizations.  Federal,  State, 

7  or  local  government  agencies,  or  geographic 

8  regions. 

9  "(b)(1)  Any  designation  of  a  major  rule  made  by  the 

10  President  under  subsection  (a)(6)(B)  of  this  section  shall  be 

11  published  in  the  Federal  Register,  together  vdth  a  succinct 

12  statement  of  the  basis  for  the  designation.  The  President  may 

13  not  delegate  his  authority  to  make  such  a  designation. 

14  "(2)  The   term   'major  rule'   as   defined  in  subsection 

15  (a)(6)(A)  of  this  section  does  not  include — 

16  "(A)  a  rule  involving  the  internal  revenue  laws  of 

17  the  United  States; 

18  "(B)  a  rule  relating  to  the  viability,  stability,  asset 

19  powers,  or  categories  of  accounts  of,  or  permissible  in- 

20  terest  rate  ceiUngs  applicable  to  depository  institutions, 

21  the  deposits  or  accounts  of  which  are  insured  by  the 

22  Federal   Deposit   Insurance   Corporation,    the   Federal 

23  Savings  and  Loan  Insurance  Corporation,  or  the  Share 

24  Insurance  Fund  of  the  National  Credit  Union  Adminis- 

25  tration  Board; 
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1  "(C)  a  rule  promulgated  under  the  Agricultural 

2  Adjustment  Act  to  encourage  or  to  regulate  the  orderly 

3  marketing  of  agricultural  commodities  and  products,  or 

4  a  rule  promulgated  under  the  Agriculture  Act  of  1949 

5  to  make  available  price  support  for  agricultural  com- 

6  modities  and  products;  or 

7  "(D)  a  rule  promulgated  on  an  annual  basis  which 

8  governs  the  hunting  of  migratory  birds. 

9  "§  622.  Additional  procedures  for  major  rules 

10  "(a)  Before  providing  notice  of  proposed  rulemaking  for 

11  any   rule,   the   agency  proposing   the   rule   shall   determine 

12  whether  the  rule  is  a  major  rule  and  shall  include  in  that 

13  notice  an  explanation  of  that  determination. 

14  "(b)  Not  later  than  the  date  on  which  an  agency  pro- 

15  vides  notice  of  proposed  rulemaking  for  a  major  rule  (or,  in 

16  the  case  of  a  rule  designated  by  the  President  under  section 

17  621(a)(6)(B)  of  this  title,  as  soon  as  reasonably  practicable 

18  after  such  designation),  the  agency  shall  issue — 

19  "(1)  a  statement  of  the  need  for,  and  objectives  of, 

20  the  proposed  rule; 

21  "(2)  a  description  of  those  reasonable  alternatives 

22  to  the  proposed  rule  and  its  main  elements  that  may 

23  accomplish  the  stated  objectives  of  the  proposed  rule  in 

24  a  manner  consistent  with  the  applicable  statutes,  and, 

25  subject  to  paragraph  (4)(C)  of  this  subsection,  if  the 
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1  proposed  rule  does  not  have  lower  economic  costs  than 

2  each  such  alternative,  an  identification  of  the  alterna- 

3  tive  which  has  the  lowest  economic  costs; 

4  "(3)  an  analysis  of  the  need,  if  any,  for  the  estab- 

5  lishment  or  application  of  requirements  in  the  proposed 

6  rule  in  order  to  accommodate  regional  differences,  in- 

7  eluding    economic,    environmental,    demographic,    and 

8  land-use  differences; 

9  "(4XA)  an  analysis  of  the  benefits  and  costs  of  the 

10  proposed  rule  and  of  each  of  the  principal  alternatives 

11  described  in  paragraph  (2)  (including,  where  applicable, 

12  the  alternative  identified  in  such  paragraph  having  the 

13  lowest  economic  costs); 

14  "(B)  a  comparison  of  the  cost  effectiveness  of  the 

15  proposed  rule  and  each  of  the  principal  alternatives; 

16  and 

17  "(C)  where  it  is  not  expressly  or  by  necessary  im- 

18  plication  inconsistent  with  the  provisions  of  the  statute 

19  pursuant  to  which  the  agency  is  proposing  the  rule,  an 

20  explanation  of  how  the  benefits  of  the  proposed  rule 

21  are  likely  to  justify  the  costs  of  the  proposed  rule,  and 

22  an  explanation  of  how  the  proposed  rule  is  likely  to 

23  achieve   substantially   the   rulemaking   objectives   in   a 

24  more  cost-effective  manner  than  the  alternatives  to  the 

25  proposed  rule; 
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1  "(5)  an  analysis,  where  applicable,  of  the  relative 

2  advantages  and  disadvantages  of  adopting  performance 

3  standards  rather  than  design  standards  in  the  proposed 

4  rule; 

5  "(6)(A)  an  identification  of  any  scientific,  econom- 

6  ic,  or  other  technical  report  or  study  upon  which  the 

7  agency  has  relied  substantially  or  expects  to  rely  sub- 

8  stantially  in  the  rulemaking;  and 

9  "(B)  a  description  of  how  the  agency  has  evaluat- 

10  ed  or  intends  to  evaluate  the  quality,  rehability,  accu- 

11  racy,  and  relevance  of  any  such  scientific  or  economic 

12  report  or  study;  and 

13  "(7)  if  the  proposed  rule  would  regulate  activities 

14  which,  before  the  rule  was  proposed,  were  regulated 

15  only  by  State  law,  a  statement  of  the  legal  authority 

16  for  the  agency  to  regulate  such  activities. 

17  "(c)  Not  later  than  the  date  on  which  an  agency  pro- 

18  vides  notice  of  the  promulgation  of  a  major  rule,  the  agency 

19  shall  issue — 

20  "(1)  a  statement  of  the  need  for,  and  the  objec- 

21  tives  of,  the  rule; 

22  "(2)  a  description  of  those  alternatives  to  the  rule 

23  with  respect  to  which  an  analysis  was  made  pursuant 

24  to  subsection  (b)(4); 
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1  "(3)  an  analysis  of  the  extent  to  which  the  re- 

2  quirements  of  the  rule  reflect  regional  differences,  in- 

3  eluding    economic,    environmental,    demographic,    and 

4  land-use  differences; 

5  "(4)  an  analysis  of  the  benefits  and  costs  of  the 

6  rule; 

7  "(5)   an   explanation,    where    applicable,    for   the 

8  adoption  of  design  standards  rather  than  performance 

9  standards  in  the  rule; 

10  "(6)(A)  an  identification  of  any  scientific,  econom- 

11  ic,  or  other  technical  report  or  study  upon  which  the 

12  agency  relied  substantially  in  the  rulemaking;  and 

13  "(B)  a  description  of  how  the  agency  evaluated 

14  the  quality,  reliability,  accuracy,  and  relevance  of  any 

15  such  scientific  or  economic  report  or  study;  and 

16  _  "(7)  if  the  rule  regulates  activities  which,  before 

17  the  issuance  of  the  rule,  were  regulated  only  by  State 

18  law,  a  statement  of  the  legal  authority  for  the  agency 

19  to  regulate  such  activities. 

20  An  agency  may  not  issue  a  final  major  rule  unless,  where  it  is 

21  not  expressly  or  by  necessary  implication  inconsistent  with 

22  the  provisions  of  the  statute  pursuant  to  which  the  agency  is 

23  promulgating  the  rule,  the  agency  makes  a  reasonable  deter- 

24  mination,  based  upon  the  rulemaking  file  considered  as  a 

25  whole,  that  the  benefits  of  the  rule  justify  the  costs  of  the 
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1  rule,  and  that  the  rule  will  substantially  achieve  the  rulemak- 

2  ing  objectives  in  a  more  cost-effective  manner  than  the  alter- 

3  natives  described  in  the  rulemaking,  and  includes  that  deter- 

4  mination  in  the  material  issued  pursuant  to  this  subsection. 

5  "(d)(1)  In  lieu  of  preparing  material  required  by  subsec- 

6  tion  (b)  or  (c)  of  this  section,  an  agency  may  incorporate  by 

7  reference  in  any  material  that  it  issues  pursuant  to  either 

8  such  subsection  inform.ation  contained  in  any  other  statement 

9  or  analysis,  to  the  extent  that  such  information  satisfies  any 

10  of  the  requirements  of  either  such  subsection. 

11  "(2)  Each  agency  shall  include,  m  the  notice  of  each 

12  proposed  and  final  major  rule,  a  statement  of  how  the  public 

13  may  obtain  copies  of  the  material  issued  pursuant  to  subsec- 

14  tions  (b)  and  (c).  An  agency  may  charge  a  reasonable  fee  for 

15  the  copying  and  mailing  of  such  material.  Such  material  shall 

16  be  furnished  vidthout  charge  or  at  a  reduced  charge  where  the 

17  agency  determines  that  waiver  or  reduction  of  the  fee  is  pri- 

18  marily  of  benefit  to  the  general  pubhc. 

19  "(3)   Subject   to   section   553(f)(2)   of   this   title,    each 

20  agency  shall  include  in  the  rulemaking  file  required  by  sec- 

21  tion  553(f)  of  this  title— 

22  "(A)  a  copy  of  the  material  issued  pursuant  to 

23  subsections  (b)  and  (c)  of  this  section  and  of  any  tran- 

24  script  prepared  pursuant  to  subsection  (e)  of  this  sec- 

25  tion;  and 
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1  "(B)  a  copy  of  any  scientific,  economic,  or  other 

2  technical  report  or  study  that  the  agency  actually  con- 

3  sidered  in  connection  with  the  rulemaking,  if  informa- 

4  tion  in  such  report  or  study  pertains  directly  to  the 

5  rulemaking  and  was  prepared  by  officers  or  employees 
.  6  of  the  agency  or  under  contract  with  the  agency. 

7  "(4)  Each  agency  shaJl  send  to  the  President  a  copy  of 

8  all  material  issued  pursuant  to  subsection  (b)  or  (c)  of  this 

9  section. 

10  "(e)(1)  An  agency  shall,  in  the  case  of  rulemaking  to 

11  promulgate  a  major  rule,  provide  an  opportunity  for  oral 

12  presentation  of  views  and  information  at  informal  public  hear- 

13  ings.  Transcripts  shall  be  made  of  all  such  public  hearings. 

14  "(2)  The  agency  shall  permit  cross-examination  of  indi- 

15  viduals  who  present  testimony,  documents,  or  studies  at  such 

16  hearings  but  only  to  the  extent  the  agency  determines  that 

17  other  procedures  would  be  inadequate  for  resolution  by  the 

18  agency  of  significant  issues  of  fact  upon  which  the  rule  is 

19  based.  This  paragraph  shall  not  apply  to  any  rulemaking  for 

20  which  cross-examination  is  otherwise  required  by  statute. 

21  "(3)  The  agency  shall  regulate  the  course  of  informal 

22  public  hearings  required  by  this  subsection  so  as  to  ensure 

23  orderly  and  expeditious  proceedings.  The  agency  may  take 

24  such  actions  as  it  considers  necessary  to  achieve  this  objec- 

25  tive,  including — 
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1  "(A)  limiting  the  time  allowed  for  oral  presenta- 

2  tions  and  cross-examination; 

3  "(B)    establishing    procedures    designed    to    limit 

4  cross-examination  to  the  significant  issues  of  fact  re- 

5  f erred  to  in  paragraph  (2)  of  this  subsection;  and 

6  "(C)    designating    representatives    to    make    oral 

7  presentations  or  engage  in  cross-examination  on  behalf 

8  of  persons  with  a  common  interest  in  the  rulemaking. 

9  "(f)  An  agency  may  delay  complying  with  any  require- 

10  ment  of  this  section  with  respect  to  a  rule  if — 

11  "(A)  the  agency  finds,  for  good  cause,  that  com- 

12  plying  with  such  requirement  before  making  the  rule 

13  effective  would  be  impracticable,  unnecessary,  or  con- 

14  trary  to  the  public  interest;  and 

15  "(B)  the  agency  publishes  the  rule  in  the  Federal 

16  Register  with  a  statement  of  such  finding  and  a  suc- 

17  cinct  explanation  of  the  reasons  therefor. 

18  Unless  such  a  rule  will,  by  its  terms,  cease  to  be  effective 

19  within  two  years  after  its  effective  date,  the  agency  shall 

20  comply  with  the  requirements  of  this  section  with  respect  to 

21  the  rule  as  soon  as  reasonably  practicable  after  promulgating 

22  the  rule. 

23  "(g)  The  requirements  of  this  section  do  not  change  the 

24  standards  applicable  to  agency  action  under  any  other  provi- 
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1  sion  of  law  or  relieve  an  agency  of  procedural  requirements 

2  imposed  by  any  other  provision  of  law. 

3  "§  623.  Judicial  review 

4  "(a)  In  any  action  for  judicial  review  of  a  rule,  any  ma- 

5  terial  issued  under  section  622  of  this  title  may,  to  the  extent 

6  relevant,  be  considered  by  the  court  in  determining  the  law- 

7  fulness  of  the  rule,  but  the  court  shall  not  have  any  authority 

8  to  review  agency  compliance  or  noncompliance  with  the  re- 

9  quirements  of  this  subchapter  or  subchapter  m  or  IV,  or  to 

10  compel  any  action  by  the  agency  promulgating  the  rule  or  to 

11  hold  unlawful,  set  aside,  or  remand  the  rule  on  the  ground 

12  that  the  agency  has  failed  to  comply  with  one  or  more  of  such 

13  requirements. 

14  "(b)  Any  exercise  of  authority  granted  under  section 

15  621,  624,  or  641  of  this  title,  or  any  failure  to  exercise  such 

16  authority,  by  the  President  or  by  an  officer  to  whom  such 

17  authority  has  been  delegated,  shall  not  be  subject  to  judicial 

18  review  in  any  manner. 

19  "§  624.  Executive  oversight 

20  "(a)  The  President  shall  estabhsh  guidelines  and  proce- 

21  dures  for  agency  implementation  of  the  requirements  of  this 

22  chapter.  The  President  shall  monitor  and  review  agency  ac- 

23  tions  and  materials  for  compliance  with  the  provisions  of  this 

24  chapter  and  shall  comment  upon  the  adequacy  of  such  com- 

25  pliance. 
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1  "(b)  Any  guidelines  and  procedures  established  by  the 

2  President  for  agency  implementation  of  this  chapter  shall  be 

3  adopted  after  the  public  has  been  afforded  notice  and  an  op- 

4  portunity  to  comment  thereon,  and  shall  be  consistent  with 

5  the   prompt   completion   of   rulemaking   proceedings.    Such 

6  guidelines  and  procedures  may  provide  for  review  and  evalu- 

7  ation  by  the  President  of  material  the  agency  intends  that  it 

8  will  issue  under  sections  622(b)  and  622(c)  of  this  title  in 

9  order  to  comment  upon  whether  such  material  complies  with 

10  the  requirements  of  this  chapter.   The  time  for  any  such 

1 1  review  shall  not  exceed  .thirty  days  following  receipt  of  the 

12  material  by  the  President,  except  that  the  President  may 

13  extend  the  time  for  such  review  for  one  additional  period  not 

14  in  excess  of  thirty  days. 

15  "(c)  Nothing  in  this  section — 

16  "(1)  provides  authority  to  the  President,  or  limits 

17  any  authority  that  the  President  may  possess  under  the 

18  Constitution  or  other  provisions  of  law — 

19  "(A)  to  prevent  an  agency  from  proceeding 

20  with  a  rulemaking  or  issuing  a  proposed  or  final 

21  rule;  or 

22  "(B)  to  require  an  agency  to  modify  a  pro- 

23  posed  or  final  rule  or  comply  with  the  guidelines 

24  or  procedures  established  pursuant  to  subsection 

25  (a)  of  this  section; 
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1  "(2)  changes  the  standards  appUcable  to  agency 

2  action  under  any  other  provision  of  law  or  reheves  an 

3  agency   of  procedural   requirements   imposed   by   any 

4  other  provision  of  law;  or 

5  "(3)  reUeves  an  agency  of  its  responsibilities  to 

6  comply  with  the  requirements  of  this  chapter. 

7  "(d)(1)  The  President  may  delegate  the  authority  grant- 

8  ed  by  subsection  (a)  of  this  section,  in  whole  or  in  part,  to  the 

9  Vice  President  or  to  an  officer  within  the  Executive  Office  of 

10  the  President  whose  appointment  has  been  subject  to  the 

11  advice  and  consent  of  the  Senate.  Notice  of  any  such  delega- 

12  tion,  or  any  revocation  or  modification  thereof,  shall  be  pub- 

13  Ushed  in  the  Federal  Register. 

14  "(2)  Any  person  to  whom  authority  is  delegated  under 

15  this  subsection  shall  be  subject  to  all  of  the  provisions  of  this 

16  section  apphcable  to  the  exercise  of  such  authority  by  the 

17  President. 

18  "§  625.  Review  by  Comptroller  General 

19  "(a)  The  Comptroller  General  of  the  United  States  may 

20  review  the  compliance  by  agencies  with  the  provisions  of  this 

21  chapter. 

22  "(b)  Each  agency  shall  make  available  to  the  Comptrol- 

23  ler  General,   in  accordance  with  section   716   of  title   31, 

24  United  States  Code,   such  information  as  the  Comptroller 

25  General  may  request  in  order  to  carry  out  subsection  (a). 
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1  "§  626.  Authority  of  agencies  and  the  President 

2  "(a)  Nothing  in  this  chapter — 

3  "(1)  limits  agency  jurisdiction  to  prescribe  a  rule, 

4  "(2)  reheves  an  agency  of  statutory  requirements 

5  applicable  to  rulemaking,  or 

6  "(3)    displaces    rulemaking    authority    vested    by 

7  statute  in  an  agency. 

8  "(b)  Nothing  in  this  chapter  limits  the  exercise  by  the 

9  President  of  the  authority  and  responsibility  that  he  other- 

10  wise  possesses  under  the  Constitution  and  other  laws  of  the 

11  United  States. 

12  "SUBCHAPTER  m— ESTABLISHING  AGENCY  PRI- 

13  ORITIES  AND  SCHEDULES  FOR  COMPLETING 

14  PROCEDURES 

15  "§  631.  Regulatory  agenda 

16  "(a)  Each  agency  shall  publish  a  regulatory  agenda  in 

17  the  Federal  Register  in  April  and  October  of  each  year.  Each 

18  such  agenda  shall  contain  a  list  of  all  rules  that  the  agency 

19  expects  to  propose,  promulgate,  modify,  repeal,  or  otherwise 

20  consider  in  a  rulemaking  proceeding  in  the  succeeding  twelve 

21  months.  The  agendas  of  all  agencies  shall  be  pubhshed  in  a 

22  single  issue  of  the  Federal  Register  in  accordance  with  guide- 

23  Hnes  issued  by  the  Director  of  the  Office  of  Management  and 

24  Budget    to     ensure     a    useful,     uniform,     and    consistent 

25  publication. 
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1  "(b)  With  respect  to  each  rule  Hsted  on  a  regulatory 

2  agenda,  the  agenda  shall  include  a  description  of  the  rule;  the 

3  objectives  of  and  the  legal  basis  for  the  rule;  any  dates  estab- 

4  lished  or  anticipated  by  the  agency  for  taking  action,  includ- 

5  ing  dates  for  advance  notices  of  proposed  rulemaking,  notices 

6  of  proposed  rulemaking,  and  final  agency  action;  a  statement 

7  of  the  sectors  of  the  economy  likely  to  be  affected  by  the  rule; 

8  and  the  agency's  assessment  of  whether  the  rule  is  or  is  ex- 

9  pected  to  be  a  major  rule.  If  consistent  with  any  guidelines 

10  issued  by  the  Office  of  Management  and  Budget,  an  agency 

11  may  consider  a  group  of  closely  related  rules  as  one  rule  for 

12  the  purpose  of  providing  the  information  required  by  this 

13  subsection. 

14  "(c)  Each  regulatory  agenda  shall  include  a  list  of  rules 

15  scheduled  to  be  reviewed  in  accordance  with  section  641  of 

16  this  title  during  the  succeeding  twelve  months  and  the  status 

17  of  all  rules  listed  on  the  previous  agenda  for  which  rulemak- 

18  ing  proceedings  have  not  been  completed  or  which  have  not 

19  been  explicitly  withdrawn  from  consideration  by  the  agency. 

20  "(d)  Each  regulatory  agenda  shall  include  the  name,  ad- 

21  dress,  and  telephone  number  of  an  agency  official  responsible 

22  for  handling  inquiries  about  each  rule  listed  on  the  agenda. 

23  "(e)  Failure  of  an  agency  to  include  a  rule  in  a  regula- 

24  tory  agenda  shall  not  preclude  the  agency  from  proposing  or 

25  issuing  that  rule. 
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1  "SUBCHAPTER  IV— AGENCY  REVIEW  OF  RULES 

2  "§  641.  Review  of  rules 

3  "(a)(1)  Not  later  than  nine  months  after  the  effective 

4  date  of  this  section,  each  agency  shall  prepare  and  publish  in 

5  the  Federal  Register  for  comment  a  proposed  schedule  for 

6  the  review,  in  accordance  with  this  section,  of  each  rule  of 

7  the  agency  which  is  in  effect  on  such  effective  date  and 

8  which,  if  adopted  on  such  effective  date,  would  be  a  major 

9  rule  under  section  621(a)(6)(A)  of  this  title,  and  of  such  other 

10  rules  as  the  agency  has  selected  for  re\aew. 

11  "(2)  At  least  ninety  days  before  pubUshing  in  the  Federr 

12  al  Register  the  proposed  schedule  required  by  paragraph  (1), 

13  each  agency  shall  make  the  proposed  schedule  available  to 

14  the  President.  The  President  may  select  for  review  under  this 

15  section  any  additional  rule  that  the  President  determines  to 

16  be  a  major  rule  under  section  621(a)(6)(A)  of  this  title.  The 

17  President  may  not  delegate  the  authority  conferred  by  this 

18  paragraph. 

19  "(3)  Each  rule  referred  to  in  paragraphs  (1)  and  (2)  of 

20  this  subsection  shall  cease  to  be  effective  not  more  than  ten 

21  years  after  the  date  on  which  the  final  schedule  is  published 

22  pursuant  to  paragraph  (5)  of  this  subsection. 

23  "(4)  Each  proposed  schedule  required  by  paragraph  (1) 

24  shall  include  a  brief  explanation  of  the  reasons  the  agency  or 

25  the  President,  as  the  case  may  be,  considers  each  rule  on  the 
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1  schedule  to  be  a  major  rule  or  of  the  reasons  why  the  agency 

2  selected  the  rule  for  review,  the  date  on  which  the  rule  shall 

3  cease  to  be  effective,  and  the  date  set  by  the  agency  for  the 

4  completion  of  the  review  of  each  such  rule.  The  agency  shall 

5  set  a  date  to  initiate  review  of  each  rule  on  the  schedule  in  a 

6  manner  which  will  ensure  the  simultaneous  review  of  related 

7  items  and  which  will  achieve  a  reasonable  distribution  of  re- 

8  views  over  the  period  of  time  covered  by  the  schedule. 

9  "(5)  Not  later  than  six  months  after  publishing  the  pro- 

10  posed  schedule  as  required  by  paragraph  (1)  of  this  subsec- 

11  tion,  each  xgency  shall  publish  in  the  Federal  Register  a  final 

12  schedule  for  the  review  of  the  rules  referred  to  in  paragraphs 

13  (1)  and  (2)  of  this  subsection.  The  final  schedule  shall  include 

14  the  date  on  which  each  such  rule  shall  cease  to  be  effective. 

15  Each  agency  shall  publish  with  the  final  schedule  the  re- 

16  sponse  of  the  agency  to  comments  received  concerning  the 

17  proposed  schedule. 

18  "(6)  Each  agency  shall  include  with  the  publication  in 

19  the  Federal  Register  of  a  major  rule  a  date  for  completion  of 

20  the  review  of  the  major  rule.  Each  such  major  rule  shall 

21  cease  to  be  effective  not  more  than  ten  years  after  the  date  of 

22  such  publication.  The  agency  shall  include  with  such  publica- 

23  tion  the  date  on  which  the  rule  shall  cease  to  be  effective. 
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1  "(b)    The    agency    shall,    pursuant   to    subsections    (c) 

2  through  (e)  of  this  section,  review  each  rule  on  the  final 

3  schedule. 

4  "(c)  An  agency  shall  publish  notice  in  the  Federal  Reg- 

5  ister  of  the  initiation  of  the  review  of  a  rule  under  this  sec- 

6  tion.  The  notice  shall  include — 

7  "(1)  an  identification  of  the  legal  authority  under 

8  which  the  rule  was  promulgated  and  a  determination 

9  by  the  agency  of  whether  the  rule  presently  fulfills  the 

10  objectives  of  that  authority; 

11  "(2)  a  brief  summary  of  the  benefits  and  costs  of 

12  the  rule  during  the  calendar  year  preceding  the  publi- 

13  cation  of  such  notice,  and  of  the  benefits  and  costs  the 

14  agency  projects  for  the  rule  if  it  remains  in  effect; 

15  "(3)  an  analysis  of  whether  the  objectives  of  the 

16  rule  can  be  met  through  an  alternative  having  lower 

17  economic  costs  than  the  existing  rule; 

18  "(4)  an  analysis  of  whether  greater  benefits  can 

19  be  achieved  through  an  alternative  having  costs  which 

20  are  comparable  to  those  of  the  existing  rule; 

21  "(5)  a  description  of  any  problems  encountered  by 

22  the  agency  in  obtaining  compliance  with  the  rule; 

23  "(6)  an  analysis  of  the  extent  to  which  the  rule 

24  overlaps  or  duplicates  other  rules;  and 
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1  "(7)  a  statement  that  the  agency  seeks  comments 

2  from  the  public  as  to  whether  the  rule  should  be  re- 

3  tained,  amended,  or  repealed. 

4  An  agency  may  mclude  a  group  of  closely  related  rules  in  a    , 

5  single  notice  under  this  subsection. 

6  "(d)  After  publishing  the  notice  required  by  subsection 

7  (c)  of  this  section,  the  agency  shall  provide  a  period  of  not 

8  less  than  sixty  days  during  which  the  public  may  submit  com- 

9  ments  in  response  to  such  notice. 

10  "(e)  Within  one  hundred  and  eighty  days  after  the  close 

11  of  the  comment  period  required  by  subsection  (d)  of  this  sec- 

12  tion,  the  agency  shall  take  one  of  the  following  two  actions: 

13  "(1)  The  agency  shall  pubhsh  a  notice  of  proposed 

14  rulemaking  to  reissue  the  rule  or  to  amend  the  rule 

15  and  shall  conduct  a  rulemaking  proceeding  with  respect 

16  to  the  rule  in  accordance  with  the  requirements  of  this 

17  chapter,  if  applicable,  and  of  section  553  of  this  title  or 

18  any  other  applicable  law.  Such  requirements  and  other 

19  applicable  requirements  of  law,  including  those  relating 

20  to  judicial  review,  shall  apply  to  the  same  extent  and 

21  in   the   same   manner   as   in   the   case   of  a   proposed 

22  agency  action  to  issue  or  amend  a  rule  which  is  not 

23  taken  pursuant  to  the  review  required  by  this  section. 
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1  "(2)  The  agency  shall  publish  a  notice  of  its  deci- 

2  sion  to  allow  the  existing  rule  to  expire,  together  with 

3  a  statement  explaining  the  reasons  for  that  decision. 

4  Any  major  rule  which  an  agency  determines  to  reissue  or 

5  amend  pursuant  to  paragraph  (1)  of  this  subsection  shall  be 

6  submitted  to  the  Congress  in  accordance  with  the  provisions 

7  of  section  802  of  this  title  in  adequate  time  for  review  and 

8  approval  by  the  Congress,  in  accordance  with  chapter  8  of 

9  this  title,  before  the  date  on  which  the  rule  shall  cease  to  be 

10  effective. 

11  "(f)  An  agency  may,  with  the  concurrence  of  the  Presi- 

12  dent,  alter  the  timing  of  review  of  rules  under  this  section  if 

13  an  explanation  of  such  alteration  is  published  in  the  Federal 

14  Register  at  the  time  such  alteration  is  made.  The  President 

15  may  direct  an  agency  to  alter  the  timing  of  the  review  of 

16  rules  under  this  section,  except  that  the  President  may  not 

17  increase  the  number  of  rules  to  be  reviewed  by  one  agency  in 

18  any  calendar  year.". 

19  (d)  The  chapter  heading  of  chapter  6  of  title  5,  United 

20  States  Code,  is  amended  to  read  as  follows: 

21  "CHAPTER  6— PLANNING  AND  MANAGEMENT  OF 

22  AGENCY  FUNCTIONS". 

23  (e)  The  chapter  analysis  of  part  I  of  title  5,  United 

24  States  Code,  is  amended  by  inserting  after  the  item  relating 

25  to  chapter  5  the  following  new  item: 

"6.  Planning  and  Management  of  Agency  Functions 601". 
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1  EULEMAKING  PROCEDUEES 

2  Sec.  102.  Section  553  of  title  5,  United  States  Code,  is 

3  amended  to  read  as  follows: 

4  "§  553.  Rulemaking 

5  "(a)  This  section  applies  according  to  the  provisions 

6  thereof,  except  to  the  extent  that  there  is  involved — 

7  "(1)  a  military  or  forei^  affairs  function  of  the 

8  United  States;  * 

9  "(2)  a  matter  relating  to  public  property  or  con- 

10  tracts  or  to  agency  management  or  personnel  practices; 

11  or 

12  "(3)  any  interpretative  rule  or  general  statement 

13  of  policy  unless  such  rule  or  statement  has  general  ap- 

14  plicability  and  substantially  alters  or  creates  rights  or 

15  obligations  of  persons  outside  the  agency. 

16  "(b)(1)  Notice  of  proposed  rulemaking  shall  be  published 

17  in  the  Federal  Register,  unless  persons  subject  to  the  pro- 

18  posed  rule  are  named  and  either  personally  served  or  other- 

19  wise  have  actual  notice  of  the  rulemaking  in  accordance  with 

20  law.  Each  notice  of  proposed  ruleniaking  shall  include — 

21  "(A)  a  statement  of  the  time  during  which  public 

22  comments   will   be   received   concerning   the   proposed 

23  rule,  and  the  time,  place,  and  nature  of  any  informal 

24  public   hearings   to   be   held   concerning   the   proposed 

25  rule; 
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1  "(B)  a  statement  of  the  specific  objectives  to  be 

2.  attained  by  the  proposed  rule; 

3  "(C)  a  statement  of  the  specific  legal  authority 

4  under  which  the  rule  is  proposed; 

5  "(D)  either  the  terms  or  substance  of  the  proposed 

6  rule   or  a  description   of  the   subjects   and  issues   in- 

7  volved; 

8  "(E)  a  statement  that  the  agency  seeks  proposals 

9  from  the  public  for  alternative  methods  to  accomplish 

10  the  objectives  of  the  proposed  rule  that  are  more  effec- 

11  tive  or  less  burdensome  than  the  methods  used  in  the 

12  proposed  rule;  and 

^^  "(F)  a  statement  of  where  the  file  of  the  rulemak- 

14  ing  proceeding  required  by  subsection  (f)  of  this  section 

15  may  be  inspected  or  copies  of  the  file  may  be  obtained. 

16  "(2)  Except  when  notice  or  hearing  is  required  by  stat- 

17  ute,  this  subsection  and  subsection  (c)  do  not  apply  to  rules  of 

18  agency  organization,  procedure,  or  practice,  or  a  rule  to  the 

19  extent  the  agency  for  good  cause  finds  that  notice  and  public 

20  procedure  with  respect  to  the  rule  are  impracticable,  unnec- 

21  essary,  or  contrary  to  the  public  interest  and  publishes,  at  the 

22  time  of  publication  of  the  final  rule,  such  finding  and  a  brief 

23  statement  of  the  reasons  therefor. 

24  "(c)(1)  An  agency  shall  provide  a  public  comment  period 

25  of  at  least  sixty  days  after  the  issuance  of  a  notice  of  pro- 
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1  posed  rulemaking  pursuant  to   subsection  (b).   During  the 

2  public  comment  period,  the  agency  shall  give  interested  per- 

3  sons  an  opportunity  to  participate  in  the  rulemaking  through 

4  submission  of  written  data,  views,  or  arguments  with  or  with- 

5  out  opportunity  for  oral  presentations.  After  the  consideration 

6  of  the  relevant  matter  presented,  the  agency  shall  publish 

7  any  rule  adopted  with  a  concise  general  statement  of  the 

8  basis  and  purpose  of  the  rule.  The  statement  shall  include  a 

9  response  to  the  significant  issues  raised  by  the  comments 

10  concerning  the  proposed  rule  received  by  the  agency  during 

1 1  the  public  comment  period.  When  rules  are  required  by  stat- 

12  ute  to  be  made  on  the  record  after  an  opportunity  for  an 

13  agency  hearing,  sections  556  and  557  of  this  title  apply  in- 

14  stead  of  this  subsection. 

15  "(2)  In  promulgating  a  rule,  unless  otherwise  permitted 

16  by  law,  an  agency  may  not  rely  substantially  on  any  report, 

17  study,  or  other  document  containing  significant  factual  mate- 

18  rial  of  central  relevance  to  the  rulemaking  that  was  not 

19  placed  in  the  rulemaking  file  at  the  time  the  notice  of  pro- 

20  posed  rulemaking  was  issued  or,  if  publicly  available,  identi- 

21  fied  in  such  notice,  unless — 

22  "(A)  the  public  has  had  an  adequate  opportunity 

23  to  comment  upon  such  report,  study,  or  other  docu- 

24  ment  if  it  was  developed  by  or  under  contract  with  the 

25  agency;  or 
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1  "(B)  such  report,  study,  or  other  document,  if  not 

2  developed  by  or  under  contract  with  the  agency,  was 

3  placed  in  the  rulemaking  file  required  by  subsection  (f) 

4  of  this  section  promptly  after — 

5  "(i)  its  receipt  by  the  agency,  in  the  case  of 

6  material  received  by  the  agency  in  the  course  of 

7  the  rulemaking  proceeding,  or 

8  "(ii)  its  review  by  the  agency,  in  the  case  of 

9  material  that  was  obtained  by  the  agency  outside 

10  the  course  of  the  rulemaking  proceeding. 

11  For  purposes   of  subparagraph  (A)   of  this   paragraph,   an 

12  agency  shall  be  deemed  to  have  afforded  an  adequate  oppor- 

13  tunity  to  comment  on  any  document  received  during  or  after 

14  the  initial  comment  period  if  it  provides  an  additional  com- 

15  ment  period  of  twenty-one  days  from  the  date  on  which 

16  notice  of  such  additional  comment  period  is  published  in  the 

17  Federal  Register. 

18  "(d)  An  agency  issuing  a  final  rule  shall  publish  that 

19  rule  in  the  Federal  Register,  unless  persons  subject  to  the 

20  rule  are  named  and  either  personally  served  or  otherwise 

21  have  actual  notice  of  the  rule  in  accordance  with  law.  Such 

22  publication  or  service  shall  be  made  not  less  than  thirty  days 

23  before  the  effective  date  of  the  final  rule,  except  in  the  case  of 

24  a  rule  that  grants  or  recognizes  an  exemption  or  relieves  a 
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1  restriction,  or  as  otherwise  provided  by  the  agency  for  good 

2  cause  found  and  pubhshed  with  the  rule. 

3  "(e)  Each  agency  shall  give  an  interested  person  the 

4  right  to  petition  for  the  issuance,  amendment,  or  repeal  of  a 

5  rule. 

6  "(f)(1)  Except  as  provided  in  paragraph  (2)  of  this  sub- 

7  section,  each  agency  shall  maintain  a  file  of  each  rulemaking 

8  proceeding  conducted  pursuant  to  this  section,  beginning  no 

9  later  than  the  date  on  which  the  agency  issues  the  notice  of 

10  proposed  rulemaking  for  that  proceeding  pursuant  to  subsec- 

11  tion  (b)  or,  if  the  agency  is  not  required  to  issue  such  a  notice, 

12  no  later  than  the  date  the  agency  first  issues  or  receives  ma- 

13  terial  required  to  be  included  in  the  file.  The  file  shall  be 

14  made  available  to  the  public  and  shall  include — 

15  "(A)  the  notice  of  proposed  rulemaking  and  any 

16  supplemental  notice  concerning  the  rulemaking; 

17  "(B)  a  copy  of  all  written  comments  on  the  pro- 

18  posed  rule  which  were  submitted  to  the  agency  after 

19  the  publication  of  the  notice  of  proposed  rulemaking; 

20  "(C)  all  material  which  the  agency  by  statute  or 

21  rule  is  required  to  issue  in  connection  wath  the  rule- 

22  making  or  which  the  agency  decides  to  make  part  of 

23  the  record; 

24  "(D)  a  copy  of  all  written  material  pertaining  to 

25  the  rule,  including  any  drafts  of  the  proposed  or  final 


149 

29 

1  rule,  submitted  by  the  agency  to  the  President  or  the 

2  designee  directed  by  the  President  to  review  proposed 

3  or  final  rules  for  their  regulatory  impact;  and 

4  "(E)  a  written  explanation  of  the  specific  reasons 

5  for  any  significant  changes  made  by  the  agency  in  the 

6  drafts  of  the  proposed  or  final  rule  which  respond  to 

7  any  comment  received  by  the  agency  on  the  draft  pro- 

8  posed,  proposed  draft  final,  or  final  rule,  made  by  the 

9  President  or  the  designee  directed  by  the  President  to 

10  review   proposed    or   final    rules    for    their    regulatory 

1 1  impact. 

12  "(2)  The  file  required  by  paragraph  (1)  of  this  subsection 

13  need  not  include  any  material  described  in  section  552(b)  of 

14  this  title.  If  the  agency  is  permitted  by  law  to  rely  on,  and 

15  does  rely  on,   such  material  in  promulgating  a  rule,   the 

16  agency  shall  include  in  such  file  a  statement  noting  the  exist- 

17  ence  of  any  such  material  and  the  statutory  basis  upon  which 

18  the  material  is  exempt  from  pubHc  disclosure.  Notwithstand- 

19  ing  the  preceding  sentence,  the  file  shall  include  all  material 

20  described  in  subparagraph  (D)  or  (E)  of  paragraph  (1). 

21  "(3)  No  court  shall  hold  unlawful  or  set  aside  an  agency 

22  rule  because  of  a  violation  of  subparagraph  (D)  or  (E)  of 

23  paragraph  (1)  of  this  subsection  unless  the  court  finds  that 

24  such  violation  has  precluded  fair  public  consideration  of  a  ma- 

25  terial  issue  of  the  rulemaking  taken  as  a  whole.  Judicial 
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1  review  of  compliance  or  noncompliance  with  subparagraphs 

2  (D)  and  (E)  of  paragraph  (1)  of  this  subsection  shall  be  limited 

3  to  review  of  action  or  inaction  on  the  part  of  an  agency.". 

4  JUDICIAL  REVIEW 

5  Sec.  103.  Section  706  of  title  5,  United  States  Code,  is 

6  amended  to  read  as  follows: 

7  "§  706.  Scope  of  review 

8  "(a)  To  the  extent  necessary  to  decision  and  when  pre- 

9  sented,  the  reviewing  court  shall  independently  decide  all  rel- 

10  evant  questions  of  law,  interpret  constitutional  and  statutory 

11  provisions,  and  determine  the  meaning  or  applicability  of  the 

12  terms  of  an  agency  action.  The  reviewing  court  shall — 

13  "(1)  compel  agency  action  unlawfully  withheld  or 

14  unreasonably  delayed;  and 

15  •  "(2)  hold  unlawful  and  set  aside  agency  action, 

16  findings,  and  conclusions  found  to  be — 

17  "(A)  arbitrary,  capricious,  an  abuse  of  discre- 

18  tion,  or  otherwise  not  in  accordance  with  law; 

19  "(B)  contrary  to  constitutional  right,  power, 

20  privilege,  or  immunity; 

21  "(C)  in  excess  of  statutory  jurisdiction,  au- 

22  thority,  or  limitations,  or  short  of  statutory  right; 

23  "(D)    without    observance    of   procedure    re- 

24  quired  by  law; 
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1  "(E)  unsupported  by  substantial  evidence  in 

2  a  proceeding  subject  to  sections  556  and  557  of 

3  this  title  or  otherwise  reviewed  on  the  record  of 

4  an  agency  hearing  provided  by  statute;  or 

5  "(F)  unwarranted  by  the  facts  to  the  extent 

6  that  the  facts  are  subject  to  trial  de  novo  by  the 

7  reviewing  court. 

8  "(b)  In  making  the  foregoing  determinations,  the  court 

9  shall  re\aew  the  whole  record  or  those  parts  of  it  cited  by  a 

10  party,  and  due  account  shall  be  taken  of  the  rule  of  prejudi- 

11  cial  error. 

12  "(c)  In  deciding  questions  of  law  pursuant  to  the  follow- 

13  ing  sentences  of  this  subsection,  the  court  shall  exercise  its 

14  independent  judgment  without  according  any  presumption  in 

15  favor  of  or  against  agency  action.  In  making  determinations 

16  on  questions  of  law,  other  than  statutory  jurisdiction,  the 

17  court  shall  give  the  agency's  interpretation  such  weight  as  it 

18  warrants,  taking  into  account  factors  such  as  the  discretion- 

19  ary  authority  provided  to  the  agency  by  law.  In  making  de- 

20  terminations  of  law  concerning  statutory  jurisdiction  under 

21  subsection  (a)(2)(C)  of  this  section,  the  court  shall  determine 

22  whether  the  agency's  action  is  within  the  scope  of  the  agen- 

23  cy's  jurisdiction  on  the  basis  of  the  language  of  the  statute  or, 

24  in  the  event  of  ambiguity,  other  indicia  of  ascertainable  legis- 

25  lative  intent. 
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1  "(d)  In  determining  whether  agency  action  in  adopting  a 

2  rule,  other  than  a  rule  to  which  subsection  (a)(2)(E)  of  this 

3  section  applies,  is  arbitrary,  capricious,  an  abuse  of  discre- 

4  tion,  or  otherwise  not  in  accordance  with  law,  the  court  shall 

5  consider  whether  there  is  substantial  support  in  the  rulemak- 

6  ing  file,  viewed  as  a  whole,  for  determinations  of  fact  on 

7  which  the  agency  was  required  to  rely  in  adopting  the  rule  or 

8  which  the  agency  asserted  as  the  basis  for  the  rule.". 

9  APPEALS  OF  AGENCY  ORDERS 

10  Sec.  104.  (a)  Section  2112(a)  of  title  28,  United  States 

11  Code,  is  amended  by  striking  out  the  last  three  sentences  and 

12  inserting  in  lieu  thereof  the  following:  "If  proceedings  are 

13  instituted  in  two  or  more  courts  of  appeals  with  respect  to 

14  the  same  order,  the  court  in  which  the  agency,  board,  com- 

15  mission,  or  officer  concerned  is  to  file  the  record  shall  be 

16  determined  as  follows: 

17  "(1)  If  within, ten  days  after  issuance  of  the  order 

18  the  agency,  board,  commission,  or  officer  receives  writ- 

19  ten  notice,  in  a  manner  that  the  agency  shall  prescribe 

20  by  rule,  that  proceedings  have  been  instituted  in  two  or 

21  more  courts  of  appeals,  the  agency,  board,  commission, 

22  or  officer  shall,  promptly  after  the  expiration  of  that 

23  ten-day  period,  so  inform  the  Administrative  Office  of 

24  the  United  States  Courts  and  shall  identify  each  such 

25  court  in  which  such  proceedings  are  pending.  As  soon 
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1  as  is  practicable  after  receiving  such  notice,  the  Ad- 

2  ministrative  Office  of  the  United  States  Courts  shall 

3  designate  one  court,  according  to  a  system  of  random 

4  selection,  from  among  those  identified  by  the  agency, 

5  board,  commission,  or  officer,  and  the  record  shall  be 

6  filed  in  the  court  so  designated. 

7  "(2)  If  within  ten  days  after  issuance  of  the  order 

8  the  agency,  board,  commission,  or  officer  has  received 

9  written  notice,  as  provided  in  the  rules  prescribed  pur- 

10  suant  to  paragraph  (1)  of  this  subsection,  that  proceed- 

11  ings  have  been  instituted  in  only  one  court  of  appeals, 

12  the  record  shall  be  filed  in  that  court  notwithstanding 

13  the  institution  of  any  proceedings  in  any  other  court  of 

14  which  such  written  notice  was   not  received  by  the 

15  agency,  board,  commission,  or  officer  within  that  ten- 

16  day  period. 

17  "(3)  In  all  other  cases,  the  record  shall  be  filed  in 

18  the   court  in   which  proceedings   with  respect   to   the 

19  order  were  first  instituted. 

20  All  courts  in  which  proceedings  have  been  instituted  with 

21  respect  to  the  same  order,  other  than  the  court  in  which  the 

22  record  is  filed  pursuant  to  this  subsection,  shall  transfer  those 

23  proceedings  to  the  court  in  which  the  record  is  so  filed.  For 

24  the  convenience  of  the  parties  in  the  interest  of  justice,  the 

25  court  in  which  the  record  is  filed  may  thereafter  transfer  all 
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1  the  proceedings  with  respect  to  that  order  to  any  other  court 

2  of  appeals.  Until  the  record  concerning  an  order  is  filed  in  a 

3  court  pursuant  to  this  subsection,  any  court  of  appeals  in 

4  which  proceedings  with  respect  to  that  order  have  been  insti- 

5  tuted  within  ten  days  after  the  issuance  of  such  order  may,  to 

6  the  extent  authorized  by  law,  postpone  the  effective  date  of 

7  the  order  as  necessary  to  permit  the  designation  of  a  court 

8  pursuant  to  paragraph  (1)  of  this  subsection.  Such  action  by 

9  the  court  may  thereafter  be  modified,  revoked,  or  extended 

10  by  the  court  in  which  the  record  is  filed  or  by  any  other  court 

11  of  appeals  to  which  the  proceedings  are  transferred.". 

12  (b)  Section  604(a)  of  title  28,  United  States  Code,  is 

13  amended  by  redesignating  paragraph  (17)  as  paragraph  (18) 

14  and  by  inserting  immediately  after  paragraph  (16)  the  follow- 

15  ing  new  paragraph: 

16  "(17)  Where  proceedings  viith  respect  to  an  order 

17  of  any  agency,  board,  commission,  or  officer  have  been 

18  instituted  in  two  or  more  courts  of  appeals  and  the 

19  agency,  board,  commission,  or  officer,  pursuant  to  sec- 

20  tion  2112(a)(1)  of  this  title,  has  been  notified  of  such 

21  proceedings  within  ten  days  after  issuance  of  the  order, 

22  administer  a  system  of  random  selection  to  determine 

23  the   appropriate   court  in   which   the   record  is   to  be 

24  filed;". 
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1  PARTICIPATION  EXPENSES 

2  Sec.   105.   (a)  Subchapter  I  of  chapter  5  of  title  5, 

3  United  States  Code,  is  amended  by  adding  at  the  end  thereof 

4  the  following  new  section: 

5  "§  505.  Participation  expenses 

6  "(a)  No  agency  may,  except  as  provided  in  section  504 

7  of  this  title  or  unless  specifically  authorized  by  any  other  stat- 

8  ute,  provide  financial  assistance  to  pay  the  expenses  of  per- 

9  sons  participating  or  intervening  in  an  agency  proceeding. 

10  "(b)  For  the  purposes  of  this  section — 

11  "(1)  'agency'  means  an  agency  as  defined  in  sec- 

12  tion  551(1)  of  this  title;  and 

13  "(2)  'agency  proceeding'  means  any  agency  pro- 

14  ceedings  as  defined  in  section  551(12)  of  this  title.". 

15  (b)  The  section  analysis  of  chapter  5  of  title  5,  United 

16  States  Code,  is  amended  by  inserting  after  the  item  relating 

17  to  section  504  the  following  new  item: 

"505.  Participation  expenses.". 

18  TECHNICAL  AND  CONFOEMING  AMENDMENTS 

19  Sec.  106.  (a)  Section  551(4)  of  title  5,  United  States 

20  Code,  is  amended  by  striking  out  "services  or  allowances 

21  therefor  or  of  valuations,  costs,  or  accounting,  or  practices 

22  bearing  on  any  of  the  foregoing"  and  inserting  in  lieu  thereof 

23  "services,  or  allowances  therefor  or  of  valuations,  costs  or 

24  accounting,  or  practices  relating  to  such  rates,  wages,  struc- 
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1  tures  or  reorganizations,  prices,  facilities,  appliances,  serv- 

2  ices,  or  allowances". 

3  (b)  Section  551(5)  of  such  title  is  amended  by  striking 

4  out    "rule    making"    and   inserting   in   lieu   thereof   "rule- 

5  making". 

6  (c)  Section  556(d)  of  such  title  is  amended  in  the  last 

7  sentence  by  striking  out  "rule  making"  and  inserting  in  lieu 

8  thereof  "rulemaking". 

9  (d)  Section  557(b)  of  such  title  is  amended  by  striking 

10  out    "rule    making"    and   inserting   in   lieu    thereof    "rule- 

11  making", 

12  (e)  The  item  relating  to  section  553  of  title  5,  United 

13  States  Code,  in  the  section  analysis  of  chapter  5  of  such  title 

14  is  amended  by  striking  out  "Rule  making"  and  inserting  in 

15  lieu  thereof  "Rulemaking". 

16  TITLE  n— CONGRESSIONAL  REVIEW  OF  AGENCY 

17  RULES 

18  Sec.  201.  (a)  Part  I  of  title  5  of  the  United  States  Code 

19  is  amended  by  inserting  after  chapter  7  the  following  new 

20  chapter: 

21  "CHAPTER  8— CONGRESSIONAL  REVIEW  OF 

22  AGENCY  RULEMAKING 

"Sec. 

"801.  Definitions. 

"802.  Congressional  review  of  agency  rules. 

"803.  Procedure  for  committee  consideration  of  resolutions. 

"804.  Procedure  for  floor  consideration  of  resolutions. 

"805.  Computation  of  calendar  days  of  continuous  session. 

"806.  Rulemaking  power  of  Congress. 

"807.  Effect  on  judicial  review. 
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1  "§  801.  Definitions 

2  "(a)  For  purposes  of  this  chapter — 

3  "(1)  the  term  'agency'  means  an  agency  as  de- 

4  fined  in  section  551(1)  of  this  title; 

5  "(2)  the  term  'rule'  means  a  rule  as  defined  in 

6  section  621(5)  of  this  title  which  is  subject  to  section 

7  553  of  this  title; 

8  "(3)  the  term   'major  rule'  means  a  major  rule 

9  within  the  meaning  of  section  621  of  this  title; 

10  "(4)    the    term    'emergency    rule'    means    a   rule 

11  which  an  agency  may  make  effective,  for  a  period  of 

12  not  more   than   two  hundred  and  ten  days,   not^vith- 

13  standing  any  requirement  for  public  notice  and  com- 

14  ment  and  is  promulgated  pursuant  to  a  finding  by  the 

15  agency  that  delay  in  the  effective  date  would — 

16  "(A)    seriously    injure    an    important    public 

17  interest, 

18  "(B)   substantially   frustrate   legislative   poli- 

19  cies,  or 

20  "(C)    seriously   harm    a   person   or   class    of 

21  persons    without    serving    any    important    public 

22  interest; 

23  "(5)    the    term    'promulgate'    or    'promulgation' 

24  means  to  file  or  the  filing  of  a  final  rule  with  the  Office 

25  of  the  Federal  Register  for  publication; 


158 

1  "(6)  the  term  'appropriate  committee'  means — 

2  "(A)  the  one  committee  of  each  House  of 

3  Congress  which  has  primary  legislative  jurisdic- 

4  tion  over  the  statute  under  which  a  rule  is  pro- 

5  mulgated  or  over  the  agency  which  has  promul- 

6  gated  a  rule,  or 

7  "(B)  if  the  presiding  officer  of  the  Senate  or 

8  the    House    of    Representatives    determines    that 

9  there  is  more  than  one  standing  committee  of  pri- 

10  mary  jurisdiction  described  in  subparagraph  (A),  a 

11  special  ad  hoc  committee,  appointed  by  such  pre- 

12  siding  officer,  with  the  approval  of  the  Senate  or 

13  the  House,  as  the  case  may  be,  from  the  member- 

14  ship  of  such  committees  of  primary  jurisdiction; 

15  "(7)  the  term  'appropriate  resolution'  means — 

16  "(A)  in  the  case  of  a  major  rule,  a  joint  reso- 

17  lution  approving  the  rule,  the  matter  after  the  re- 

18  solving  clause  of  which  is  as  follows:  'That  the 

19  Congress        approves        the        rule  entitled 

20  ,  transmitted  to  the  Congress  by 

21  on  ,    19     ,    and 

22  which  shall  cease  to  be  effective  on  , 

23  19     .',    with   the    appropriate   title   of   the   rule, 

24  agency,  date  of  transmittal,  and  date  of  termina- 

25  tion  inserted  in  the  blanks,  respectively;  and 
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1  "(B)  in  the  case  of  any  other  rule  subject  to 

2  section  802  of  this  title,  a  joint  resolution  disap- 

3  proving  the  rule,  the  matter  after  the  resolving 

4  clause  of  which  is  as  follows:  'That  the  Congress 

5  disapproves    the    rule    entitled  , 

6  transmitted  to  the  Congress  by  , 

7  on  ,   19     .',  with  the  appropriate 

8  title  of  the  rule,  agency,  and  date  inserted  in  the 

9  blanks,  respectively;  and 

10  "(8)  the  term  'transmitted  to  the  Congress',  with 

11  respect  to  a  rule,  means  transmitted  to  the  Congress 

12  pursuant  to  section  802(a)(1)  of  this  title. 

13  "§  802.  Congressional'  review  of  agency  rules 

44  "(a)(1)  On  the  first  day  on  which  both  Houses  of  Con- 

15  gress  are  in  session  after  the  promulgation  of  a  rule,  the 

16  agency  shall  transmit  a  copy  of  the  rule  to  the  Secretary  of 

17  the  Senate  and  the  Clerk  of  the  House  of  Representatives. 

18  Such  rule  shall  be  considered  only  as  a  recommendation  of 

19  the  agency  to  the  Congress  and  shall  have  no  force  and  effect 

20  as  a  rule  unless  the  rule  has  become  effective  in  accordance 

21  with  this  section. 

22  "(2)  A  major  rule  may  not  take  effect  unless  an  appro- 

23  priate  resolution  is  enacted  within  ninety  days  after  the  date 

24  on  which  the  major  rule  is  transmitted  to  the  Congress. 
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1  "(3)(A)  Subject  to  subparagraph  (B),  a  rule  other  than  a 

2  major  rule  may  not  take  effect  if  within  ninety  days  after  the 

3  rule  is  transmitted  to  the  Congress  an  appropriate  resolution 

4  is  enacted  with  respect  to  the  rule. 

5  "(B)  A  rule  other  than  a  major  rule  may  take  effect — 

6  "(i)  at  the  end  of  the  period  of  sixty  days  after  the 

7  date  the  rule  is  transmitted  to  the  Congress  if  neither 

8  House  of  Congress  has  completed  action  on  an  appro- 

9  priate  resolution  with  respect  to  the  rule; 

10  "(ii)  upon  the  rejection  by  one  House  of  an  appro- 

11  priate  resolution  with  respect  to  the  rule;  or 

12  "(iii)  on  such  later  date  as  the  rule  may  specify. 

13  "(b)(1)  An  agency  may  not  promulgate  a  new  rule  sub- 

14  stantially  the  same  as — 

15  "(A)  a  major  rule  for  which  an  appropriate  resolu- 

16  tion  has  not  been  enacted;  or 

17  "(B)   any  other  rule   subject   to   this   section  for 

18  which  an  appropriate  resolution  has  been  enacted. 

19  "(2)  If  a  rule  of  an  agency  does  not  become  effective 

20  under  subsection  (a)  and  the  agency,  subject  to  paragraph  (1), 

21  promulgates  a  rule  which  relates  to  the  same  subject  matter 

22  as  the  disapproved  rule,  such  rule  may  be  based  in  whole  or 

23  in  part  on  the  rulemaking  record  of  the  first  rule.  The  new 

24  rule  shall  be  subject  to  subsection  (a). 
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1  "(c)  If  a  rule  which  was  promulgated  subject  to  a  statu- 

2  tory  time  limit  for  rulemaking  does  not  become  effective 

3  under  subsection  (a),  the  statutory  time  limit  shall  apply  also 

4  to  the  rulemaking  begun  as  a  result  of  the  disapproval  of  the 

5  rule  but  shall  begin  on  the  date  on  which  the  rule  was  pre- 

6  eluded  from  becoming  effective  under  subsection  (a). 

7  "(d)(1)  On  the  same  day  on  which  an  agency  transmits  a 

8  rule  to  the  Congress  pursuant  to  this  section,  that  agency 

9  shall  transmit  a  copy  of  the  rule  to  the  Comptroller  General 

10  of  the  United  States. 

11  "(2)  In  order  to  assist  the  Congress  in  the  exercise  of  its 

12  functions  under  this  chapter,  the  Comptroller  General  may, 

13  on  his  owm  initiative,  or  shall,  upon  the  request  of  an  appro- 

14  priate  committee,   inform  such  committee   as  promptly  as 

15  practicable  as  to  whether  the  Comptroller  General  considers 

16  the  rule  to  be  consistent  vdth  the  statutory  authority  under 

17  which  the  rule  was  promulgated. 

18  "(e)  The  provisions  of  paragraphs  (2),  (3),  and  (4)  of 

19  subsection  (a)  shall  not  apply  with  respect  to  an  emergency 

20  rule  if  the  agency  submits  to  the  appropriate  committees  a 

21  written  notice  of  its  determination  that  the  rule  is  an  emer- 

22  gency  rule  and  of  the  period  of  time  during  which  the  rule 

23  will  be  effective,  and  of  its  intention  to  issue  a  final  rule  to 

24  take  effect  when  the  emergency  rule  expires,  if  the  agency 
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1  determines  such  a  final  rule  is  necessary.  Any  such  final  rule 

2  shall  be  subject  to  all  the  provisions  of  subsection  (a). 

3  "§  803.  Procedure  for  committee  consideration  of  resolu- 

4  tions 

5  "(a)(1)  With  respect  to  a  major  rule,  the  chairman  of  the 

6  appropriate  committee  to  which  it  has  been  referred,  or  a 

7  Member  designated  by  the  chairman,  shall  introduce  an  ap- 

8  propriate  resolution  (by  request)  no  later  than  the  first  day  of 

9  the  session  following  the  day  on  which  the  rule  is  transmitted 

10  to  the  Congress,  and  the  resolution  shall  be  referred  to  the 

11  appropriate  committee. 

12  "(2)  The  appropriate  committee  to  which  an  appropriate 

13  resolution  with  respect  to  a  major  rule  is  referred  shall  under- 

14  take  a  review  of  the  rule  and  report  the  resolution,  together 

15  Avith  its  recommendations,  to  the  House  involved  not  later 

16  than  forty-five  days  after  the  date  on  which  the  rule  is  trans- 

17  mitted  to  the  Congress. 

18  "(3)  If  the  appropriate  committee  to  which  an  appropri- 

19  ate  resolution  with  respect  to  a  major  rule  is  referred  pursu- 

20  ant  to  paragraph  (1)  has  not  reported  the  resolution  at  the 

21  end  of  forty-five  days  after  the  rule  is  transmitted  to  the  Con- 

22  gress,  the  committee  shall  be  deemed  to  be  discharged  from 

23  further  consideration  of  the  resolution,  and  the  resolution 

24  shall  be  placed/on  the  appropriate  calendar  of  the  House 

25  involved.       / 
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1  "(b)(1)  An  appropriate  resolution  with  respect  to  any 

2  rule  other  than  a  major  rule  shall  be  referred  to  the  appropri- 

3  ate  committee. 

4  "(2)  It  shall  be  in  order  to  present  to  the  Secretary  of 

5  the  Senate  or  the  Clerk  of  the  House  in  writing  a  motion  for 

6  consideration  of  an  appropriate  resolution  with  respect  to  a 
7---  rule  other  than  a  major  rule  at  any  time  after  the  introduction 

8  of  the  resolution  but  not  later  than  twenty-five  days  after  the 

9  rule  is  transmitted  to  the  Congress. 

10  "(3)  If  a  motion  for  consideration  described  in  paragraph 

11  (2)  is  signed  by  twenty-five  Members  of  the  Senate  or  one 

12  hundred  and  nine  Members  of  the  House,  as  the  case  may  be, 

13  not  later  than  thirty  days  after  the  rule  involved  is  transmit- 

14  ted  to  the  Congress,  the  motion  shall  be  entered  on  the  Jour- 

15  nal,  printed  with  the  signatures  thereto  in  the  Congressional 

16  Record,  and  the  Secretary  of  the  Senate  or  the  Clerk  of  the 

17  House  shall  notify  the  appropriate  conunittee  of  the  motion. 

18  The  appropriate  committee  shall  then  undertake  a  review  of 

19  the  rule  and  report  the  appropriate  resolution  to  which  the 

20  motion  relates,  together  with  its  recommendations,  not  later 

21  than  forty-five  days  after  the  rule  is  transmitted  to  the  Con- 

22  gress. 

23  "(4)  If  the  appropriate  committee  has  not  reported  the 

24  appropriate  resolution  at  the  end  of  that  period  of  forty-five 

25  days,  pursuant  to  paragraph  (3),  then  the  committee  shall  be 
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1  deemed  to  be  discharged  from  further  consideration  of  the 

2  resolution  and  the  resolution  shall  be  placed  on  the  appropri- 

3  ate  calendar  of  the  House  involved. 

4  "(5)  An  appropriate  committee  may  review  any  rule  re- 

5  ferred  to  it  and  may  report  any  appropriate  resolution  re- 

6  ferred  to  it  not  later  than  forty-five  days  after  the  rule  which 

7  is  the  subject  of  the  resolution  is  transmitted  to  the  Congress, 

8  and  the  resolution  shall  be  referred  to  the  appropriate  calen- 

9  dar  of  the  House  involved, 

10  "(c)  Whenever  a  committee  reports  an  appropriate  reso- 

1 1  lution  pursuant  to  this  chapter,  the  resolution  shall  be  accom- 

12  panied  by  a  committee  report  which  shall  include  the  text  of 

13  the  rule,  together  with  the  agency's  explanation  of  the  rule 

14  and  the  committee's  reasons  for  recommending  the  adoption 

15  or  rejection  of  the  resolution. 

16  "§  804.  Procedure  for  floor  consideration  of  resolutions 

17  "(a)(1)  When  a  committee  of  the  Senate  has  reported  or 

18  has  been  discharged  from  the  further  consideration  of  an  ap- 

19  propriate  resolution,  it  shall  be  in  order  at  any  time  thereafter 

20  (even  though  a  previous  motion  to  the  same  effect  has  been 

21  disagreed  to)  to  move  to  proceed  to  the  consideration  of  the 

22  resolution. 

23  "(2)  When  a  committee  of  the  House  has  reported  or 

24  has  been  discharged  from  the  further  consideration  of  an  ap- 

25  propriate  resolution,  the  appropriate  calendar  on  which  the 
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1  resolution  is  placed  shall  be  the  Regulatory  Review  Calendar 

2  in  accordance  with  clause  1  of  rule  XTTT  of  the  Rules  of  the 

3  House  of  Representatives. 

4  "(b)(1)  Any  motion  in  the  Senate  to  proceed  to  the  con- 

5  sideration  of  an  appropriate  resolution  is  privileged  and  is  not 

6  debatable.  The  motion  shall  not  be  subject  to  any  intervening 

7  motion  except  a  motion  to  lay  on  the  table.  An  amendment  to 

8  the  motion  is  not  in  order,  and  it  is  not  in  order  to  reconsider 

9  the  vote  by  which  the  motion  is  agreed  to  or  disagreed  to. 

10  "(2)  Any  motion  in  the  House  of  Representatives  to 

11  proceed  to  the  consideration  of  an  appropriate  resolution  is 

12  privileged  but  may  only  be  made  on  days  designated  in  clause 

13  9  of  rule  XXIV  of  the  Rules  of  the  House  and  in  accordance 

14  with  procedures  prescribed  by  that  clause. 

15  "(c)  Debate  on  an  appropriate  resolution  with  respect  to 

16  a  major  rule  shall  be  limited  to  not  more  than  two  hours,  and 

17  with  respect  to  any  rule  other  than  a  major  rule  shall  be 

18  hmited  to  not  more  than  one  hour,  to  be  equally  divided  be- 

19  tween  the  proponents  and  opponents  of  the  resolution    A 

20  motion  to  further  limit  debate  is  not  debatable.  An  amend- 

21  ment  to  or  a  motion  to  recommit  the  resolution  is  not  in  order 

22  and  it  is  not  in  order  to  move  to  reconsider  the  vote  by  which 

23  the  resolution  is  agreed  to  or  disagreed  to. 

24  "(d)(1)  If,  before  the  passage  by  one  House  of  an  appro- 

25  priate  resolution  of  that  House  with  respect  to  a  rule,  that 
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1  House  receives  an  appropriate  resolution  with  respect  to  the 

2  same  rule  from  the  other  House,  then — 

3  "(A)  at  the  end  of  the  period  of  seventy-five  days 

4  after  the  rule  was  transmitted  to  the  Congress  pursu- 

5  ant  to  section  802(a)  of  this  title — 

6  "(i)   if  the   appropriate   resolution   from   the 

7  other  House  has  been  referred  to  the  appropriate 

8  committee  and  that  commitee  has  not  reported  or 

9  been  discharged  from  further  consideration  of  that 

10  resolution  or  another  appropriate  resolution  with 

11  respect  to  the  same  rule,  that  committee  shall  be 

12  deemed  to  be  discharged  from  further  considera- 

13  tion  of  the  resolution  of  the  other  House  and  the 

14  resolution  shall  be  placed  on  the  appropriate  cal- 

15  endar  of  the  House  involved;  or 

16  "(ii)  if  the   appropriate   resolution  from  the 

17  other  House  has  not  been  referred  to  the  appro- 

18  priate  committee,  the  resolution  shall  be  placed  on 

19  the  appropriate  calendar  of  the  House  involved; 

20  and 

21  "(B)  the  vote  on  final  passage  shall  be  on  the  ap- 

22  propriate  resolution  from  the  other  House. 

23  "(2)  Except  as  provided  in  paragraph  (1),  it  shall  not  be 

24  in  order  to  consider  more  than  one  appropriate  resolution 

25  with  respect  to  the  same  rule  in  the  same  Congress,  except 
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1  that  this  paragraph  shall  not  prohibit  the  consideration  in  one 

2  House  of  an  appropriate  resolution  from  the  other  House  if 

3  the  House  receiving  it  has  already  passed  an  appropriate  res- 

4  olution  introduced  in  that  House  with  respect  to  the  same 

5  rule. 

6  "§  805.    Computation    of    calendar    days    of    continuous 

7  session 

8  "(a)  For  purposes  of  this  chapter — 

9  "(1)  'days'  means  only  days  of  continuous  session 

10  of  Congress; 

11  "(2)  the  days  on  which  either  House  of  Congress 

12  is  not  in  session  because  of  an  adjournment  of  more 

13  than  three  days  are  excluded  in  the  computation  of 

14  days  of  continuous  session;  and 

15  "(3)  the  days  occurring  during  the  period  begin- 

16  ning  on  the  date  on  which  an  appropriate  resolution  is 

17  adopted  by  the  Congress  and  ending  either  on  the  date 

18  on  which  the  resolution  is  approved  by  the  President, 

19  or,  if  the  resolution  is  disapproved  by  the  President,  on 

20  the  date  on  which  the  resolution  is  returned  to  the 

21  Congress    with    the    President's    disapproval,    are    ex- 

22  eluded    in    the    computation    of    days    of    continuous 

23  session. 

24  "(b)  If  an  adjournment  sine  die  of  a  Congress  occurs 

25  after  an  agency  has  submitted  a  rule  under  section  802  of  this 
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1  title  and  before  the  expiration  of  the  appUcable  period  speci- 

2  fied  in  such  section,  the  agency  shall — 

3  "(1)  resubmit  the  rule  to  the  Congress;  or 

4  "(2)  initiate  rulemaking  proceedings  to  amend  or 

5  repeal  such  rule. 

6  If  the  rule  is  resubmitted  or  an  amended  rule  is  submitted  to 

7  the  Congress,  the  periods  specified  in  section  802  of  this  title 

8  shall  begin  on  the  date  of  such  resubmission  or  submission. 

9  "§  806,  Rulemaking  power  of  Congress 

10  "The  provisions  of  sections  803  and  804  of  this  title  are 

11  enacted  by  the  Congress — 

12  "(1)  as  an  exercise  of  the  rulemaking  power  of  the 

13  Senate  and  the  House  of  Representatives,  respectively, 

14  and  as  such  they  are  deemed  a  part  of  the  rules  of 

15  each  House,  respectively,  but  applicable  only  with  re- 

16  spect  to  the  procedure  to  be  followed  in  that  House  in 

17  the  case  of  resolutions  described  in  section  802  of  this 

18  title,  and  such  provisions  supersede  other  rules  only  to 

19  the  extent  that  they  are  inconsistent  with  such  other 

20  rules;  and 

21  "(2)   with    full    recognition    of   the    constitutional 

22  right  of  either  House  of  the  Congress  to  change  the 

23  rules  (so  far  as  relating  to  the  procedure  of  that  House) 

24  at  any  time,   in  the   same  manner  and  to  the   same 

25  extent  as  in  the  case  of  any  other  rule  of  that  House. 
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1  "§  807.  Effect  on  judicial  review 

2  "(a)  Congressional  inaction  on  or  rejection  of  an  appro- 

3  priate  resolution  disapproving  a  rule  shall  not  be  deemed  an 

4  expression  of  approval  of  that  rule. 

5  "(b)  The  enactment  of  an  appropriate  resolution  approv- 

6  ing  a  rule  shall  not  be  construed  to  create  any  presumption  of 

7  validity  with  respect  to  such  rule  and  shall  not  affect  the 

8  review  of  the  rule  under  chapter  7  of  title  5,  United  States 

9  Code." 

10  (b)  The  table  of  chapters  for  part  I  of  title  5  is  amended 

11  by  inserting  immediately  after  the  item  relating  to  chapter  7 

12  the  following: 

"8.  Congressional  Review  of  Agency  Rulemaking 801". 

13  (c)  The  provisions  of  chapter  8  of  title  5,  United  States 

14  Code,  shall  supersede  any  other  provision  of  law  governing 

15  procedures  for  congressional  review  of  agency  rules  to  the 

16  extent    such    other    provisions    are    inconsistent    with    such 

17  chapter. 

18  TITLE  m— REGULATORY  OVERSIGHT  AND 

19  CONTROL  AMENDMENTS  TO  HOUSE  RULES 

20  HOUSE  REGULATORY  REVIEW  CALENDAR 

21  Sec.  301.  (a)  Rule  XHT  of  the  Rules  of  the  House  of 

22  Representatives  is  amended — 

23  (1)  in  clause  1  by  striking  out  "three"  and  insert- 

24  ing  in  lieu  thereof  "four",  and 

25  (2)  by  adding  at  the  end  thereof  the  following: 
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1  "Fourth.  A  Regulatory  Review  Calendar,  to  which  shall  be 

2  referred  all  resolutions  in  accordance  with  the  provisions  of 

3  chapter  8  of  title  5,  United  States  Code.". 

4  (b)  Rule  XXIV  of  the  Rules  of  the  House  of  Repre- 

5  sentatives  is  amended  by  adding  at  the  end  thereof  the  fol- 

6  lowing  new  clause: 

7  "9.  (a)  On  the  first  and  third  Monday  and  the  second 

8  and  fourth  Tuesday  of  each  month,  immediately  following  the 

9  approval  of  the  Journal,  the  Speaker  shall  direct  the  Clerk  to 

10  call  the  resolutions  on  the  Regulatory  Review  Calendar,  and 

11  priority  consideration  shall  be  given  to  resolutions  respecting 

12  any  rule  for  which  the  review  period  in  the  House  under 

13  section  802(a)  of  title  5,  United  States  Code,  will  expire 

14  before  the  next  calling  of  resolutions  on  the  Calendar  under 

15  this  paragraph.  It  shall  be  in  order  on  any  such  day  to  consid- 

16  er  a  motion  to  dispense  with  the  further  reading  of  the  Calen- 

17  dar,  and  such  motion  shall  not  be  subject  to  debate. 

18  "(b)  Upon  the  calhng  of  a  resolution  on  the  Regulatory 

19  Review  Calendar  under  paragraph  (a),  it  shall  be  in  order  to 

20  move  to  proceed  to  the  immediate  consideration  of  the  resolu- 

21  tion.  The  motion  is  privileged  and  is  not  debatable,  except  in 

22  the  case  of  a  resolution  discharged  from  a  committee  pursu- 

23  ant  to  a  motion  for  consideration  under  section  803  of  title  5, 

24  United  States  Code,  in  which  case  the  motion  shall  be  debat- 

25  able  for  twenty  minutes,  equally  divided  between  proponents 
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1  and  opponents  of  the  motion.  The  motion  shall  not  be  subject 

2  to  an  intervening  motion,  except  a  motion  to  lay  on  the  table 

3  and  a  motion  to  postpone  to  a  day  certain.  An  amendment  to 

4  the  motion  is  not  in  order  and  it  is  not  in  order  to  move  to 

5  reconsider  the  vote  by  which  the  motion  is  agreed  to  or  disa- 

6  greed  to. 

7  "(c)  Debate  on  a  resolution  with  respect  to  a  major  rule 

8  shall  be  limited  to  not  more  than  two  hours,  and  on  a  resolu- 

9  tion  with  respect  to  any  other  rule  shall  be  limited  to  not 

10  more  than  one  hour,  to  be  equally  divided  between  propo- 

11  nents  and  opponents  of  the  resolution.  The  resolution  shall 

12  not  be  subject  to  amendment  or  a  motion  to  recommit,  and  it 

13  shall  not  be  in  order  to  move  to  reconsider  the  vote  by  which 

14  the  resolution  is  agreed  to  or  disagreed  to.". 

15  REGULATORY  LIMITATION  AMENDMENTS  TO  HOUSE 

16  APPROPRIATION  BILLS 

17  Sec.  302.  Rule  XXI  of  the  Rules  of  the  House  of  Rep- 

18  resentatives  is  amended  in  clause  2  by  adding  at  the  end 

19  thereof  the  following  new  paragraph: 

20  "(e)   Notwithstanding  paragraphs   (c)   and   (d)   of  this 

21  clause,  it  shall  be  in  order  during  the  reading  of  a  general 

22  appropriation  bill  for  amendment  to  consider  any  germane 

23  amendment  proposing  a  limitation  restricting  the  implemen- 

24  tation  of  any  agency  rule  subject  to  chapter  8  of  title  5, 

25  United  States  Code  (other  than  a  major  rule),  for  which  an 
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1  appropriate  resolution  has  not  been  considered  by  the  House, 

2  or  has  been  passed  by  the  House  but  has  not  been  enacted, 

3  within  the  period  of  time  specified  in  section  802(a)  of  that 

4  title.". 

5  HOUSE  COMMITTEE  OVERSIGHT  IMPROVEMENTS 

6  Sec.  303.  (a)  Clause  2(c)  of  rule  X  of  the  Rules  of  the 

7  House  of  Representatives  is  amended  to  read  as  follows: 

8  "(c)(1)  Not  later  than  March  1  in  the  first  session  of  a 

9  Confess,  each  standing  committee  of  the  House  shall,  in  a 

10  meeting  which  is  open  to  the  public  and  with  a  majority  of 

11  members  present,  consider  and  adopt  its  oversight  plans  for 

12  that  Congress. 

13  "(2)  In  developing  such  oversight  plans,  each  committee 

14  shall,  to  the  maximum  extent  feasible — 

15  "(A)  consult  with  other  committees  of  the  House 

16  and  the  Senate  which  have  jurisdiction  over  the  same 

17  or  related  laws,  programs,  agencies,  or  regulatory  ac- 

18  tivities  within  its  jurisdiction  with  the  objective  of  as- 

19  suring  that  such  laws,  programs,  agencies,  and  regula- 

20  tory  activities  are  reviewed  in  the  same  Congress  and 

21  that  there  is  maximum  coordination  and  cooperation 

22  between    such    committees    in    the    conduct    of    such 

23  review;  and  such  plans  shall  include  an  explanation  of 

24  what  steps  have  been  or  will  be  taken  to  assure  such 

25  coordination  and  cooperation; 
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1  "(B)  give  priority  consideration  to  including  in  its 

2  oversight  plans  the  review  of  those  laws,  programs, 

3  agencies,  or  regulatory  activities  operating  under  per- 

4  manent  budget  authority  or  permanent  statutory  au- 

5  thority;  and 

6  "(C)  have  a  view  toward  ensuring  that  all  signifi- 

7  cant  laws,  programs,  agencies,  and  regulatory  activities 

8  within  its  jurisdiction  are  subject  to  review  at  least 

9  once  every  ten  years,  with  special  attention  to  those 

10  major  agency  rules  subject  to  review  and  termination 

11  during  that  Congress. 

12  "(3)  Immediately  upon  the   adoption  of  its  oversight 

13  plans,  each  committee  shall  submit  these  plans  to  the  Com- 

14  mittee  on  Government  Operations. 

15  "(4)  Not  later  than  March  15  in  the  first  session  of  a 

16  Congress,  after  consultation  with  the  Speaker,  the  majority 

17  leader,  and  the  minority  leader,  the  Committee  on  Govern- 

18  ment  Operations  shall  report  to  the  House  the  oversight 

19  plans  submitted  by  each  committee  pursuant  to  this  para- 

20  graph,  together  with  any  recommendation  which  the  Com- 

21  mittee  on  Government  Operations  may  make,  or  the  Speak- 

22  er,  majority  leader,  and  minority  leader  may  jointly  make,  to 

23  assure  the  most  effective  coordination  of  such  plans  and  oth- 

24  er^vise  achieve  the  objectives  of  this  clause.". 
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1  (b)  Clause  2  of  rule  X  of  the  Rules  of  the  House  of 

2  Representatives  is  amended  by  adding  at  the  end  thereof  the 

3  following  new  paragraph: 

4  "(e)  The  Speaker,  with  the  approval  of  the  House,  may 

5  appoint  special  ad  hoc  oversight  committees  for  the  purpose 

6  of  reviewing  a  specific  matter  within  the  jurisdiction  of  two 

7  or  more  standing  committees  of  the  House,  such  ad  hoc  com- 

8  mittees  to  be  appointed  from  the  membership  of  such  stand- 

9  ing  committees.". 

10  (c)  Clause  1(d)  of  rule  XI  of  the  Rules  of  the  House  of 

11  Representatives  is  amended  to  read  as  follows: 

12  "(d)(1)  Each  committee  shall  submit  to  the  House  of 

13  Representatives,  not  later  than  January  2  of  each  odd-num- 

14  bered  year,  a  report  on  the  activities  of  that  committee  under 

15  this  rule  and  Rule  X  during  the  Congress  ending  at  noon  on 

16  January  3  of  such  year. 

17  "(2)  Such  report  shall  include  separate  sections  summa- 

18  rizing  the  legislative  and  oversight  activities  of  that  commit- 

19  tee  during  that  Congress. 

20  "(3)  The  oversight  section  of  such  report  shall  include  a 

21  summary  of  the  oversight  plans  submitted  by  that  committee 

22  pursuant  to  clause  2(c)  of  Rule  X,  a  summary  of  the  actions 

23  taken  and  recommendations  made  with  respect  to  such  plans, 

24  and  a  summary  of  any  additional  oversight  activities  under- 
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1  taken  by  that  committee,  and  any  recommendations  made  or 

2  actions  taken  thereon.". 

3  (d)  Clause  5(a)  of  rule  XI  of  the  Rules  of  the  House  of 

4  Representatives  is  amended — 

5  (1)  by  striking  out  "(1)"  and  "(2)"  and  inserting 

6  in  lieu  thereof  "(A)"  and  "(B)",  respectively; 

7  (2)  by  inserting  "(1)"  after  "(a)";  and 

8  (3)  by  adding  at  the  end  thereof  the  following: 

9  "(2)  It  shall  not  be  in  order  in  the  House  to  consider  a 

10  primary  expense  resolution  for  any  committee  which  has  not 

11  submitted  its  oversight  plans  to  the  Committee  on  Govern- 

12  ment  Operations  pursuant  to  clause  2(c)  of  Rule  X.". 
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Mr.  MoAKUEY.  I  think  what  the  Supreme  Court — they  may  not 
have  said  it — we  have  to  be  more  specific  in  our  legislation. 

You  say  that  word  "cumulative."  But  on  many  occasions  a  bill 
would  come  out  of  committee  and  they  would  purposely  put  an  am- 
biguous word  in  it — some  so-and-so  from  South  Carolina  won't 
object,  and  so-and-so  from  Maine  won't  object.  The  regulators  get 
the  thing  and  say,  "What  did  Congress  mean  by  this?"  And  they 
try  to  fashion  what  we  meant,  and  they  put  something  through, 
and  everybody  says  that  is  not  what  we  meant. 

I  have  gone  through  symposiums  and  seminars  where  someone 
who  never  served  one  day  in  Congress  will  tell  you  what  the  con- 
gressional intent  of  every  bill  is,  when  Members  serving  in  that 
Congress  didn't  know  what  the  congressional  intent  was  them- 
selves. 

Mr.  LoTT.  What  makes  me  mad  is  that  the  regulators  in  some 
instances  are  specifically  changing  the  language  of  the  bill  we 
passed. 

Mr.  Beilenson.  Can't  that  be  changed  by  law? 

Mr.  LoTT.  Take  nuclear  waste  disposal.  The  rules  come  over  to 
the  Department  of  Energy.  The  same  people  there  5  years  ago, 
going  to  be  there  5  years  from  now,  they  develop  what  they  want 
the  regulations  to  say.  They  come  in  and  put  it  before  the  Secre- 
tary. The  Secretary  says. 

What  is  all  this? 

These  are  the  regulations  on  the  nuclear  waste  bill. 

Is  it  all  right? 

Yes,  it  is  fine. 

He  signs  it;  that  is  it.  But  we  have  language  in  that  bill  that  says 
you  cannot  put  nuclear  waste  in  national  forests,  and  the  bureau- 
crats are  specifically  writing  regulations  that  reverse  that.  How  are 
we  going  to  deal  with  that?  The  court  challenge  doesn't  come  in 
many  instances  until  many  years  after  the  damage  is  done. 

The  regulators  are  writing  our  laws,  or  rewriting  them.  I  think 
we  ought  to  deal  with  it.  There  has  to  be  some  process  to  deal  with 
that. 

Mr.  MoAKLEY.  Don't  you  agree  it  turns  our  process  on  the  head, 
makes  us  legislator-regulators  dealing  with  a  lot  of  laws  that  we 
don't  really  have  the  expertise  to  deal  with,  a  lot  of  regulations  we 
don't  have  the  expertise  to  set  up?  We  give  the  basis.  If  we  are 
narrow  enough  and  specific  enough,  we  should  be  able  to  do  the 
job. 

Mr.  LoTT.  I  think  the  reverse  is  true.  It  makes  the  regulators  be 
regulators;  not  lawmakers.  You  are  talking  about  being  strict. 

Mr.  MoAKLEY.  If  we  become  regulators,  they  will  have  to  become 
lawmakers  because  they  will  have  no  place  to  go. 

As  I  said  in  my  statement,  we  give  to  each  branch  of  Govern- 
ment the  job  they  are  least  able  to  handle. 

Mr.  LoTT.  That  may  be  true. 

One  of  the  things  that  bothers  me  with  writing  strict  laws,  since 
you  and  I  have  been  here  we  have  gotten  more  and  more  where  we 
write  bills  on  the  floor  of  the  House.  When  you  and  I  came  here, 
when  Wilbur  Mills  brought  a  bill  out  of  Ways  and  Means  and  said 
this  is  it,  it  is  right,  you  didn't  amend  it  on  the  floor  if  ycu  knew 
what  was  good  for  you.  The  same  with  Bob  Jones;  you  could  not 
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even  vote  for  an  amendment  on  a  bill  out  of  Public  Works  without 
him  threatening  your  life.  Those  days  are  gone. 

We  have  had  a  proliferation  of  subcommittees  and  staff  all  over 
the  place,  and  Members  are  tied  up  with  so  many  issues.  Many  of 
these  bills  are  not  well  written  when  they  come  out  of  committee. 
They  go  to  the  floor  of  the  House.  We  have  perfecting  amendments 
to  the  amendments. 

Yesterday,  how  many  of  us  really  know  what  we  were  voting  on 
when  the  amendment  was  divided? 

Mr.  MoAKLEY.  We  recognized  the  title. 

Mr.  LoTT.  I  know.  My  point  is,  you  cannot  write  very  strictly 
structured  law  and  amend  it  on  the  floor. 

Mr.  MoAKLEY.  One  thing  I  would  like  to  ask  you  is,  I  know  you 
and  I  have  knocked  this  back  and  forth  and  both  of  us  are  very 
jealous  about  our  prerogatives  as  interfered  with  by  the  courts. 
Yet,  you  include  the  Bumpers  amendment  which  brings  the  courts 
in  pall-mall  right  from  the  conception. 

Mr.  LoTT.  I  have  mixed  emotions  about  that.  I  don't  love  that  as 
much  as  I  do  some  other  parts  of  it.  I  have  to  confess  I  put  it  in 
there  at  the  urging  of  a  Member  that  was  very  interested  in  the 
whole  process  and  felt  strongly  it  should  be  included. 

Mr.  MoAKLEY.  You  knew  you  had  to  give  something  away. 

Mr.  LoTT.  I  just  wanted  to  m.ake  sure  every  facet  was  properly 
considered. 

Mr.  Beilenson.  I  agree  with  a  lot  of  things  you  say,  especially 
what  you  said  toward  the  end  of  your  presentation  about  spending 
more  time  on  oversight,  seeing  if  we  have  done  the  right  thing.  I 
think,  in  fact,  this  is  happening. 

Second,  it  is  obvious,  Mr.  Chairman,  that  our  colleague  and 
friend  here  has  put  a  lot  of  time  and  effort  into  his  proposal.  I 
would  urge  us,  even  though  I  start  with  a  bias,  such  as  yours — 
probably  not  wanting  to  do  some  of  these  things — that  we  come 
back  to  his  specific  proposal  and  others  later  on,  after  we  have 
heard  from  everybody  else.  Because  when  you  approach  them  in 
terms  of  the  specifics  that  are  being  suggested  to  us,  some  of  them 
do  not  sound  so  bad,  even  though  in  theory  I  would  not  like  us  to 
be  doing  this  sort  of  thing. 

I  am  talking  specifically  about  the  proposal  with  respect  to  major 
rules.  These  folks  may,  in  fact,  have  stumbled  on  to  something.  It 
may  not  be  all  that  bad.  We  ought  to  think  some  more  about  it. 

All  I  am  suggesting  is  that  we  do  come  back  later,  not  necessari- 
ly for  a  markup,  but  to  go  through  a  little  more  carefully  and  more 
slowly  some  of  the  specific  proposals.  We  did  not  give  Mr.  Lott  an 
awful  lot  of  time  today.  I  think  if  we  look  at  some  of  them  specifi- 
cally we  might  be  able  to  separate  out  those  a  majority  of  us  might 
find  useful  and  helpful. 

Mr.  Moakley.  In  answer  to  the  gentleman's  remarks,  the  bill  has 
been  referred  to  our  subcommittee.  We  will  be  looking  at  it  as  the 
full  committee  looks  at  the  bigger  question  on  constitutionality, 
and  looking  at  it  in  the  subcommittee  role  as  looking  at  new  alter- 
natives. 

The  committee  will  be  in  recess  subject  to  call  of  the  Chair. 

[Whereupon,  at  12:50  p.m.,  the  committee  adjourned,  subject  to 
the  call  of  the  Chair.] 
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THURSDAY,  NOVEMBER  10,  1983 

House  of  Representatives, 

Committee  on  Rules, 

Washington,  D.C. 

The  committee  met,  pursuant  to  call,  at  10  a.m.,  in  room  H-313, 
the  Capitol,  Hon.  Joe  Moakley  (member  of  the  committee)  presid- 
ing. 

Present:  Representatives  Pepper,  Long,  Moakley,  Derrick,  and 
Beilenson. 

Mr.  Moakley.  The  Committee  on  Rules  will  now  come  to  order. 

Today  we  will  be  hearing  from  the  Honorable  Elliott  Levitas  and 
the  Honorable  Mo  Udall.  We  will  have  a  panel  of  Dean  Joseph 
Cooper  of  Rice  University;  Dr.  Louis  Fisher,  Congressional  Re- 
search Service;  Dr.  Charles  O.  Jones,  University  of  Virginia;  Dr. 
Morris  Ogul,  chairman,  department  of  political  science,  University 
of  Pittsburgh;  and  Dr.  Norman  Ornstein,  American  Enterprise  In- 
stitute for  Public  Policy  Research. 

The  committee  is  privileged  to  have  with  us  this  morning  as  the 
leadoff  witness  the  Honorable  Mo  Udall. 

STATEMENT  OF  HON.  MORRIS  K.  UDALL,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  ARIZONA 

Mr.  Udall.  Thank  you  very  much,  Mr.  Chairman.  Reading  your 
list  of  witnesses  impelled  me  to  say  you  will  have  in  this  one  room 
more  academic  clout  at  any  time  since  Gillis  Long  dined  alone. 

Mr.  Chairman,  I  think  this  is  an  excellent  move  on  the  part  of 
the  Rules  Committee.  I  am  just  delighted  you  are  going  to  proceed, 
and  I  will  do  everything  I  can  to  help  come  to  the  right  recommen- 
dations as  we  deal  with  one  of  the  most  serious  matters  before  the 
country  and  the  Congress. 

I  would  emphasize  the  views  today  are  mine  and  not  necessary 
the  views  of  other  Interior  Committee  members. 

I  am  concerned  about  the  implications  of  the  Chadha  decision  in 
terms  of  both  existing  and  future  legislation.  Over  the  years,  the 
legislative  veto  has  proven  to  be  a  convenient  and  effective  tool. 

Our  committee,  like  many  other  committees  of  the  House,  has 
relied  upon  the  legislative  veto  as  a  check  against  administration 
action  and  also  as  a  means  of  securing  broader  support  for  legisla- 
tive initiatives. 

While  legal  scholars  are  still  debating  the  scope  of  the  recent  Su- 
preme Court  decision  in  Immigration  and  Naturalization  Service  v. 
Chadha,  it  is  clear  that  a  constitutional  cloud  now  hangs  over  all 
legislative  vetoes. 
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The  loss,  or  potential  loss,  of  the  legislative  veto  authority  poses 
a  great  problem  for  this  House  and  the  other  body.  It  casts  a  pall 
over  as  many  as  200  statutes  and  raises  serious  questions  about  the 
future  of  the  relationship  between  the  legislative  and  executive 
branches. 

For  that  reason,  I  think  it  is  important  that  we  seek  further  clar- 
ification of  the  Chadha  decision  and  its  reach,  as  well  as  two  lower 
court  decisions  recently  upheld  by  the  Court.  I  should  also  note 
that  a  suit  is  presently  pending  in  the  U.S.  District  Court  for  the 
District  of  Columbia  challenging  former  Secretary  Watt's  decision 
to  proceed  with  the  sale  of  Government  leases  in  the  Fort  Union 
area  of  North  Dakota  and  Montana — despite  a  House  Interior  Com- 
mittee vote  barring  such  immediate  action. 

I  will  talk  more  about  this  case  later  in  my  testimony,  but  this 
court  action,  and  others  that  will  follow,  will  help  to  better  define 
what  is,  and  what  is  not,  constitutionally  permissible. 

It  is  my  hope,  and  it  is  only  a  hope,  that  the  Supreme  Court  will 
act  quickly  in  resolving  pending  legal  challenges  and  giving  clearer 
definition  to  the  Chadha  decision. 

I  am  not  suggesting,  however,  that  we  can  wait  indefinitely  for 
further  judicial  clarification.  It  could  be  several  years  before  all  the 
constitutional  questions  are  resolved.  I  think  it  is  incumbent  upon 
Congress  to  do  its  part  in  resolving  this  constitutional  quandary, 
and  to  do  so  in  a  way  that  is  both  responsible  and  timely. 

In  that  regard,  I  want  to  commend  this  committee  and  you,  Mr. 
Chairman,  for  your  decision  to  hold  hearings  on  this  subject.  Let 
me  make  a  few  general  observations. 

First,  I  think  we  should  avoid  broadbrushed  or  so-called  general 
solutions.  The  use  of  the  legislative  veto,  has  evolved  over  several 
decades. 

In  so  doing,  it  has  taken  on  several  forms,  including  a  one-House 
veto,  a  two-House  veto  and  a  committee  veto.  Various  refinements 
also  have  been  made,  including  the  report  and  wait  approach  that  I 
will  talk  about  briefly. 

In  each  instance,  the  veto  power  has  been  carefully  tailored  to 
meet  various  objections  and  satisfy  various  concerns.  In  areas  in- 
volving highly  technical  matters  or  routine  appointments,  the  veto 
often  has  been  exercised  by  committee. 

In  other  instances,  where  this  House  or  the  other  body  has  ex- 
pressed a  particularly  strong  interest  in  an  action,  a  one-House 
veto  has  been  set  up.  In  areas  less  sensitive  or  important,  a  two- 
House  veto  requirement  has  been  established. 

Experience  suggests  that  for  legislative  vetoes,  like  shoes,  one 
size  does  not  fit  all.  The  same  principle  will  apply,  I  think,  when 
we  seek  to  replace  unconstitutional  legislative  vetoes  with  constitu- 
tionally acceptable  substitutes. 

Second,  in  whatever  approach  or  approaches  we  choose,  I  hope 
we  will  rely  in  large  part  upon  the  expertise  of  the  committee  or 
committees  responsible  for  the  drafting  of  the  original  legislative 
veto  authority. 

Again,  I  think  legislative  veto  questions  involve  highly  complex 
considerations  best  handled  by  those  most  acquainted  with  the 
action  that  may  be  subject  to  veto.  As  long  as  the  constitutional 
guidelines  are  clear,  they  can  best  fashion  an  appropriate  remedy. 
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That  is  not  to  say  that  this  committee  should  not  play  a  highly 
significant  role  in  coordinating  House  action  in  this  area;  I  think  it 
should.  It  can  best  start  by  determining  the  scope  of  the  problem 
and  evaluating  the  strengths  and  weaknesses  of  the  various  alter- 
natives. 

At  some  point,  it  may  become  necessary  for  the  House  to  act  in 
concert  on  the  legislative  veto  problem.  There  are  several  possible 
approaches. 

One  possible  course  would  be  for  this  committee  with  the  assist- 
ance of  other  House  committees  to  compile  a  list  of  all  statutes  con- 
taining legislative  vetoes  that  may  be  constitutionally  infirm,  along 
with  a  catalog  of  possible  options. 

Upon  completion  of  that  list,  this  committee  could  direct  the 
other  committees  of  the  House  to  recommend  remedial  changes  in 
some  or  all  of  the  statutes  within  their  jurisdiction.  In  turn,  those 
committee  recommendations  could  be  drawn  together  by  this  com- 
mittee and  presented  to  the  floor  as  a  package  under  a  closed  or 
modified  closed  rule. 

A  similar  process  is  already  used  in  this  House  for  budget  recon- 
ciliation. 

While  a  reconciliation  approach  may  someday  be  needed,  at  the 
moment  it  is  premature.  For  the  moment,  I  think  we  should  seek 
further  judicial  clarification,  either  through  test  cases  or  through 
the  normal  judicial  appeals  process. 

Now,  before  I  close,  I  want  to  discuss  briefly  one  avenue  that  the 
Committee  on  Interior  and  Insular  Affairs  has  used  that  has  not — 
at  least  so  far — been  held  unconstitutional.  It  represents  a  type  of 
report  and  wait  approach. 

Under  the  Federal  Land  Policy  and  Management  Act — or 
FLPMA — the  House  Interior  and  Insular  Affairs  Committee  and 
the  Senate  Energy  and  Natural  Resources  Committee  are  empow- 
ered to  direct  the  Secretary  of  the  Interior  to  withdraw  public 
lands  from  the  application  of  the  mineral  leasing  laws  when  an 
emergency  situation  is  determined  to  exist. 

The  Secretary  is  required  to  make  the  withdrawal  immediately 
for  a  period  not  to  exceed  3  years.  Before  the  withdrawal  can  be 
revoked,  he  must  submit  a  comprehensive  report  to  the  committee. 
Then  he  may  proceed  if  he  determines  that  the  withdrawal  is  no 
longer  necessary. 

The  point  of  this  process  is  that  it  allows  an  administrative 
action  to  be  temporarily  forestalled  while  further  information  is  de- 
veloped and  it  gives  the  Congress  some  time  to  take  such  further 
legislative  action  as  it  may  deem  appropriate. 

So  far,  our  committee  has  used  this  authority  on  two  occasions. 
Both  times  the  Court  has  been  urged  to  find  this  an  unconstitution- 
al congressional  veto,  but  in  neither  instance  has  the  Court  so 
ruled. 

The  last  one  was  Fort  Union,  when  Secretary  Watt  announced 
the  sale  of  some  coal  leases  in  that  area.  We  moved  on  a  stop-and- 
wait  resolution.  I  think  within  a  few  months  we  will  be  back  to 
better  know  how  to  proceed. 

Of  course,  the  case  for  the  validity  of  our  FLPMA  authority  is 
buttressed  by  the  special  constitutional  prerogative  of  Congress 
over  public  lands. 
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I  mention  this  example  not  because  it  will  answer  all  of  the  prob- 
lems of  the  legislative  veto  issue,  but  because  it  indicates  that  the 
courts  may  be  looking  for  a  reasonable  exercise  of  this  important 
check  on  Executive  power. 

I  mention  it  to  further  make  my  point  that  Congress  should  not 
rely  upon  a  single,  generic  solution  to  the  legislative  veto  problem. 
I  repeat,  I  think  we  should  not  try  to  find  one  single  boilerplate 
solution.  I  think  we  should  find  three  or  four  different  approaches 
depending  on  the  subject  matter  in  the  statute. 
Thank  you  for  the  opportunity  to  attend  this  morning. 
Mr.  MoAKLEY.  Actually,  I  agree  with  you  on  the  generic  situa- 
tion. It  is  my  feeling  that  the  Supreme  Court  that  so  ably  ducked 
ruling  on  the  legislative  veto  almost  had  no  choice  because  of  the 
ground  swell  for  generic  legislative  veto  which  would  give  us  some 
kind  of  nullification  process  over  every  piece  of  legislation. 

I  think  then  the  Supreme  Court  felt  we  were  going  too  far  and 
they  had  to  send  a  signal.  On  that  pay  raise  matter  in  1978,  they 
ducked  it. 

I  think  they  just  felt  we  really  were  overzealous  in  our  quest  to 
have  oversight  over  everything  that  happened  after  we  passed  it  on 
to  the  executive  branch. 

Mr.  Udall.  We  have  a  rule  in  pipelines.  You  talk  about  congres- 
sional veto.  This  is  a  committee  veto. 

That  is  carrying  it  about  as  far  as  you  can.  I  hate  to  bring  up 
pipelines  in  the  light  of  our  recent  experience  up  here.  But  if  a 
pipeline  has  worked  out  all  of  its  problems,  they  can  simply  file 
with  the  committee  their  proposed  action  on  it.  If  we  don't  do  any- 
thing in  60  days,  it  takes  effect  right  away. 
Mr.  MoAKLEY.  That  is  in  the  committee. 

Mr.  Udall.  Yes.  I  have  always  thought  it  is  the  weakest  of  all  of 
these  kinds  of  vetos,  simply  to  say  one  committee  of  one  House  by 
a  one- vote  margin  can  undo,  slow  down,  or  change  previous  action 
by  the  Congress. 

Mr.  MoAKLEY.  I  am  sure  there  are  many  of  those  accommoda- 
tions, like  in  the  Appropriations  Committee.  But  as  long  as  they 
never  reach  the  court  level,  they  are  honored  by  both  parties.  As 
long  as  a  comity  exists,  I  don't  think  we  run  into  any  trouble. 
Congressman  Long? 
Mr.  Long.  Thank  you,  Mr.  Chairman. 

I  had  a  little  bit  of  a  sense  of  relief  with  the  Chadha  decision,  to 
tell  you  the  truth  about  it,  for  a  little  different  reason  than  what 
you  and  Mr.  Moakley  are  discussing,  but  I  think  it  all  fits  in. 

We  are  very  concerned  about  this  institution.  I  am  concerned 
about  its  ability  to  operate.  It  appeared  to  me  that  with  the  appli- 
cation of  an  extreme  type  of  legislative  veto— as  an  example,  your 
illustration  of  the  pipeline— we  were  turning  ours  from  an  institu- 
tion that  was  supposed  to  be  a  broad  policymaking  institution  with 
respect  to  the  problems  of  the  country  and  its  relationship  to  the 
world,  into  merely  a  city  council  that  overlooks  the  running  of  the 
store  every  day. 

All  of  us  know  that  when  that  occurs,  those  things  that  start 
itching  get  scratched  and  we  don't  consider  those  things  that  re- 
quire deep  thought  and  major  action. 
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I  do  think  that  we  need  to  come  back  toward  some  sort  of  bal- 
ance, because  I  think  the  veto  is  an  effective  tool  that  can  be  used 
if  there  is  an  abuse  on  the  other  side  of  something  diametrically 
opposed  to  what  was  intended  by  the  statute  itself. 

But  I  worry  that  our  concern  about  an  error  on  that  side  being 
translated  into  a  matter  of  policy  of  the  Government  leaves  us  vul- 
nerable, going  to  the  extreme  where  I  really  think  it  does  great 
harm  to  this  institution. 

You  have  been,  pretty  well  all  of  your  career  here,  an  institution- 
ally oriented  man  who  tries  to  protect  the  prerogatives  of  the  legis- 
lative branch — tries  to  make  changes  in  it  so  that  it  can  more  effec- 
tively meet  the  problems  of  the  day. 

Some  of  us  have  been  very  frustrated  in  that  attempt,  as  you 
know,  and  have  not  succeeded  nearly  to  the  degree  we  would  like. 

Mr.  Udall.  The  whole  history  of  the  Congress  and  the  struggle 
between  the  executive  branch  and  the  Congress  has  been  the  histo- 
ry of  the  pendulum.  1  used  to  tell  my  students,  Woodrow  Wilson 
wrote  a  book  in  the  1880's  called,  "Congressional  Government."  His 
complaint  was  that  the  Executive  was  powerless,  that  the  powerful 
committee  chairmen  in  the  Congress  were  riding  roughshod  over 
public  policy.  Then  the  pendulum  went  back  the  other  way  in 
World  War  II  and  the  Depression,  where  if  Roosevelt  wanted  a  bill, 
"We  will  give  it  to  him  this  afternoon." 

It  was  not  until  we  came  out  of  World  War  II  that  people  began 
to  look  around  and  see  that  we  had  gone  too  far  in  favor  of  the 
Executive  power  and  it  ought  to  be  curbed  a  little  bit. 

And  a  lot  of  the  reforms  you  and  I  have  worked  on  have  headed 
in  that  direction. 

Mr.  Long.  Thank  you. 

Mr.  MoAKLEY.  Going  along  with  the  subject  that  Gil  brought  up, 
that  we  have  become  a  city  council,  I  think  what  the  legislative 
veto  does  is  turn  the  process  on  its  head.  It  gives  both  branches, 
the  regulatory  agencies  and  the  Congress,  the  power  to  deal  with 
things  that  they  have  the  least  expertise. 

They  make  us  regulators  and  make  the  regulators  lawmakers.  I 
think  people  forget  what  we  set  the  regulatory  agencies  up  for. 

We  just  made  policies  up  here,  and  we  let  them  dot  the  "i's"  and 
cross  the  "t's,"  and  put  them  into  being.  But,  of  course,  I  think  it  is 
Congress  fault.  I  think  Congress  is  not  blameless  in  this  matter  be- 
cause we  make  our  legislation  so  wide  and  varied  in  order  that  we 
can  get  it  out  of  committee  and  then  we  give  it  to  a  panel  down- 
town to  determine  what  we  meant  by  it.  We  then  criticize  them 
when  they  come  up  with  the  regulation  that  we  felt  that  that  is  not 
what  we  meant,  but  we  really  don't  know  ourselves. 

So  I  think  what  this  is  going  to  do  is  make  Congress  write  laws 
more  specific  and  delegate  in  a  much  narrower  sense. 

Mr.  Long.  May  I  add  to  that? 

Of  course,  all  of  us  recognize  the  expertise  that  Dick  Boiling  had 
in  this  field.  Last  summer,  Dick  and  I  talked  about  this  whole  prob- 
lem while  we  were  on  vacation.  Dick  was  making  the  point  that  if 
we  look  at  the  quality  of  legislation,  in  just  the  9  years  I  have  been 
on  the  Rules  Committee  and  not  the  time  period  he  had  been  on, 
that  the  quality  of  the  writing  of  legislation  had  continually  dete- 
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riorated  during  that  period.  We  were  looking  for  the  reasons  for 
that. 

One  of  them,  of  course,  is  that  when  you  go  from  a  system  where 
authority  is  held  at  full  committee  to  a  system  where  all  the  au- 
thority is  given  to  the  subcommittees,  you  spread  the  work  out  and 
you  don't  have  as  many  first-rate  experts  writing  the  legislation. 
Inevitably,  the  quality  of  the  legislation,  the  use  of  proper  lan- 
guage, and  the  use  of  those  words  that  need  to  be  used  declines. 
But  I  think  that  is  in  keeping  with  what  Joe  has  said. 

Mr.  Udall.  Let  me  say  something  in  response  to  that.  The  Fort 
Union  coal  sale  that  Secretary  Watt  got  in  trouble  with,  it  was  that 
sale  or  that  action  which  illustrated  a  lot  of  things  to  me,  including 
the  point  I  have  tried  to  make  here  this  morning  that  sometimes 
you  don't  have  a  neat,  clean  solution  that  takes  two  paragraphs 
and  does  it  all,  and  you  don't  have  to  worry  about  it  any  more. 

This  sets  up  a  time.  Secretary  Watt  was  prevented  from  acting 
by  the  action  of  the  committee.  He  got  busy  to  demonstrate  in  the 
90  days  or  whatever  kind  of  delay  we  were  going  to  have  that  the 
coal  sales  were  good,  and  he  appointed  this  commission  which  had 
the  composition  of  the  different  kinds  of  people,  as  you  recall. 

This  came  out  of  our  veto,  of  our  action  under  the  Federal  Land 
Management  Policy,  to  say: 

Look,  Secretary  Watt,  we  think  you  were  wrong.  Hold  off.  And  in  the  meantime 
we  will  hold  some  hearings  and  maybe  agree  with  you  that  the  action  was  all  right. 
In  the  meantime,  you  better  get  busy  and  give  us  a  better  justification  for  selling  all 
this  coal  while  coal  prices  are  in  a  rock-bottom  situation. 

That  is  why  I  think  we  may  want  to  craft  different  tools  for  dif- 
ferent situations. 

Mr.  MoAKLEY.  Mr.  Derrick? 

Mr.  Derrick.  I  am  sorry  I  missed  your  presentation. 

I  think  all  you  need  to  do  is  look  at  the  court  system  to  see  what 
happened  when  the  courts  gained  the  right  of  administrative 
review.  It  just  absolutely  bogged  them  down.  We  have  had  an  in- 
crease, increase,  increase. 

I  know  Clement  Haynesworth — I  remember  having  a  long  discus- 
sion with  him  about  it.  He  was  on  the  Fourth  Circuit  Court  of  Ap- 
peals in  Richmond.  He  said  what  happened  is  they  spent  all  of 
their  time  reviewing  these  administrative  decisions  and  didn't  have 
an  opportunity  to  get  down  to  those  substantive  areas  that  the 
court  was  originally  intended  to  consider. 

I  have  always  opposed  the  legislative  veto,  primarily  for  one 
reason.  You  know,  the  legislative  process  must  come  to  an  end  at 
some  point,  and  I  think  all  you  do  with  the  legislative  veto  is  that 
you  give  special  interest  groups  or  others  another  whack  at  it.  And 
it  seems  to  me  we  give  enough  whacks  before  it  gets  to  that  point. 

This  body,  as  bogged  down  as  it  is  now,  with  some  150-odd  com- 
mittees and  subcommittees,  the  last  thing  we  need  is  another  situa- 
tion such  as  this  which  may  well  be  the  straw  that  broke  the 
camel's  back,  if  you  don't  think  it  is  already  broken. 

Mr.  Udall.  There  is  a  scholar  named  Patrick  Moynihan  from 
New  York  who  did  a  nice  little  piece  not  too  long  ago.  The  title — 
only  Moynihan  has  these  titles — the  title  was  "Reactive  Govern- 
ment." And  he  pointed  out  how  Congress  creates  more  subcommit- 
tees and  staff,  and  that  forces  the  Executive  to  hire  a  lot  more 
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people  to  interpret  them,  and  that  focuses  on  the  court  system,  and 
they  have  to  do  some  things.  And  we  would  all  do  well  to  slow 
down.  He  charts  that  going  back  to  the  early  part  of  this  century, 
how  the  system  has  worked. 

I  got  in  trouble  with  the  Nixon  administration  by  pointing  out 
that  Franklin  Roosevelt  at  the  height  of  World  War  II,  with  15  mil- 
lion men  in  uniform,  had  fewer  people  on  the  total  White  House 
payroll,  including  clerks,  cooks,  bartenders.  And  they  keep  adding 
more  and  more  staff.  Henry  Kissinger,  in  the  National  Security 
Council,  had  more  people  in  that  one  little  piece  of  the  White 
House  operation  than  Roosevelt  did  for  the  whole  ball  of  wax  in 
World  War  II. 

Mr.  Derrick.  I  think  Gillis'  point  is  so  well  taken.  You  get  to  be 
operating  like  a  city  council,  almost. 

Mr.  MoAKLEY.  I  am  constantly  amazed  when  people  think  that  a 
body  that  has  trouble  passing  700  laws  a  year  can  oversee  7,000 
rules  and  regulations.  That  is  what  it  really  boils  down  to — being 
responsible  for  every  regulation  that  emanates  from  every  regula- 
tory agency. 

Mr.  Udall.  You  remember  Jimmy  Carter  ordered  each  member 
of  his  Cabinet  to  read  every  single  regulation  promulgated  within  a 
week  of  the  time  it  was  promulgated.  These  guys  found  out  there 
was  no  time  to  sleep,  particularly  at  HUD  and  HEW. 

Mr.  Beilenson.  I  have  no  questions. 

Mr.  MoAKLEY.  Mo,  once  again,  thank  you  very  much  for  your  ap- 
pearance. 

Mr.  Udall.  Good  luck  on  this.  I  will  work  with  you  as  best  I  can. 

Mr.  MoAKLEY.  We  appreciate  it  very  much. 

The  committee  will  now  hear  the  panel:  Dean  Joseph  Cooper, 
Rice  University;  Dr.  Louis  Fisher,  Congressional  Research  Service; 
Dr.  Charles  O.  Jones,  University  of  Virginia;  Dr.  Morris  Ogul, 
chairman,  department  of  political  science,  University  of  Pittsburgh; 
and  Dr.  Norman  Ornstein,  American  Enterprise  Institute  for 
Public  Policy  Research. 

Gentlemen,  we  do  have  a  time  constraint,  if  you  can  keep  your 
statement  within  or  about  5  minutes.  Your  entire  statements  will 
appear  in  full  in  the  record. 

Prior  to  this,  I  would  like  unanimous  conser  t  to  enter  into  the 
record  the  Congressional  Research  Review,  fall  of  1983,  dealing 
with  the  legislative  veto  after  Chadha. 

[The  information  referred  to  follows:] 
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Introduction 


This  special  edition  of  CRS  REVIEW  is  devoted  to  the 
Supreme  Court's  landmark  decision  on  June  23,  declaring 
the  legislative  veto  unconstitutional.  In  this  issue  we 
assess  the  demise  of  a  50-year  old  form  of  congressional 
oversight  and  survey  the  direction  that  Congress  may  take 
in  formulating  an  institutional  response. 

The  lead  article  lays  the  foundation  for  understanding 
the  legal  changes  that  Chadha  has  abready  produced  and 
the  adjustments -that  may  be  contemplated  in  the  future. 
After  summarizing  the  Court's  ruling,  this  article  exam- 
ines the  impact  on  existing  techniques  of  congressional 
control.  Current  and  possible  future  institutional  re- 
sponses, and  how  such  responses  may  be  limited  in  some 
instances  by  the  breadth  ofChadha.  are  also  considered. 

Six  articles  explore  the  effect  of  the  Court's  decision  on 
specific  substantive  areas:  foreign  affairs  and  national  se- 
curity, budgetary  policy,  energy,  public  lands,  federal  rule- 
making, and  education.  These  articles  explain  the  pro- 
grams at  stake  and  identify  some  Ukely  alternatives  to  the 
legislative  veto.  The  concluding  article  suggests  some 
possible  Utigation  scenarios,  focusing  on  executive  re- 
organization, DC.  Home  Rule,  and  impoundment. 

Even  in  the  few  months  that  have  elapsed  since  Chadha, 
legislative  and  judicial  activity  has  been  both  intense  and 
extensive.  A  number  of  bills  have  been  introduced  in  Con- 


gress in  response  to  the  Court's  ruling  (Appendix  A).  Im- 
portant actions  have  been  taken  in  committee  and  on  the 
floor  (Appendix  B).  Surprisingly,  legislative  vetoes  con- 
tinue to  be  enacted  into  law,  most  of  them  of  the  commit- 
tee-veto variety.  A  total  of  17  legislative  vetoes  have  been 
enacted  since  Chadha  (Appendix  C).  How  agencies  and 
committees  treat  these  new  provisions  will  constitute  an- 
other challenge  for  executive-legislative  accommodation, 
and  will  reopen  the  age-old  debate  of  how  much  Congress 
should  participate  in  administrative  matters. 

Regarding  judicial  activity,  the  Supreme  Court's  deci- 
sions has  spawned  a  new  generation  of  Utigation  on  the 
legislative  veto,  covering  such  important  topics  as  federal 
pay,  executive  reorganization,  and  coal  leasing  (Appendix 
D).  Many  of  these  pohcy  and  legal  issues  are  addressed  in 
CRS  studies  released  after  Chadha  (Appendix  E). 

In  assembling  these  materials,  it  is  oot  purpose  to  intro- 
duce the  reader  to  some  of  the  basic  concepts  of  the  legis- 
lative veto,  highhght  ramifications  that  are  already  evi- 
dent, and  prepare  the  reader  for  complexities  and  subtle- 
ties that  are  now  unfolding. 

Louis  Fisher  and  Morton  Rosenberg 
Special  Issue  Editors 
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Congressional  Life  After  CA7ac//7a; 
Searching  for  an  Institutional  Response 


As  the  dust  settles  from  the  initial  explosive  impact 
of  the  Supreme  Court's  June  23  decision  in  INS  v. 
Chadha,'  declaring  the  legislative  veto  unconstitu- 
tional, it  has  become  apparent  that  the  ruhng  does 
not  presage  the  political  cataclysm  for  Congress  fore- 
cast by  media  pundits  and  other  instant  analysts. 
Sober  reflection  makes  clear  that  presidential  power 
is  not  permanently  enhanced  at  the  expense  of  Con- 
gress. The  legislative  branch  is  not  disabled  from  con- 
stitutionally constraining  executive  actions  or  assert- 
ing its  lawful  prerogatives. 

But  while  the  Court  has  not  effected  a  fundamental  real- 
location of  constitutional  powers,  a  problem  of  equal  mo- 
ment has  been  created  by  the  sudden  dismantling  of  a  host 
of  delicate,  often  hard-won  interbranch  accommodations. 
In  recent  years  many  of  those  political  "treaties"  have  be- 
come the  basis  for  working  relationships  between  Con- 
gress and  the  Executive  in  a  number  of  sensitive  areas  of 
continuing  poUtical  and  public  concern.  Thus  it  may  be 
somewhat  simplistic  to  suggest,  as  some  have  done,  that 
"all"  Congress  has  to  do  is  to  be  more  guarded  in  making 
statutory  delegations.  Nor  is  it  useful  to  catalog  the  avail- 
able congressional  resources— its  substantial  authority 
through  authorizing  legislation,  the  appropriations  proc- 
ess, the  Senate  power  over  presidential  appointments  and 
treaties,  the  oversight  process,  the  power  to  alter  the 
standards  of  judicial  review,  and  its  ultimate  power  to  im- 
peach executive  branch  officials— thereby  implying  that 
solutions  are  readily  at  hand.  There  is  now,  as  there  has  al- 
ways been,  an  ample  supply  of  effective  weapons  available 
in  the  legislative  arsenal.  The  difficult  questions  remain, 
as  always,  in  the  effort  to  determine  which  weapon,  or 
combination  of  them,  is  appropriate  to  a  particular  set  of 
circumstances. 

As  in  the  past,  the  congressional  response  will  be  shaped 
by  decades  of  habit,  the  praeticahties  of  the  legislative 
process,  and  the  exigencies  of  the  moment.  Chadha  compU- 
cates  matters  by  its  abrupt  and  unexpected  creation  of  po- 
tential power  vacuums  in  a  multitude  of  fragile  policy 
areas.  Administration  officials  thus  far  have  been  re- 
strained and  circumspect  in  their  pubhc  reactions  to  the 
decision.'  But  it  would  not  appear  too  cynical  to  observe 
that  in  times  of  crisis  and  conflict,  perceived  political 
advantage  is  likely  to  be  tested.  Interbranch  poUcy 
disputes  over  the  commitment  of  armed  forces  to  a  variety 
of  hot  spots  around  the  globe,  the  management  of  the  pub- 
hc lands,  and  containment  of  budget  deficits  may  be 


viewed  as  crises-in-waiting.  Past  accommodations  in  these 
and  other  areas,  put  asunder  by  Chadha,  are  now  legally 
unavailable  to  temper  or  avoid  serious  confUct.  The  chal- 
lenge for  Congress  in  the  immediate  future,  then,  is  to  fill 
those  voids  expeditiously  and  in  a  manner  that  faciUtates 
the  effective  functioning  of  the  legislative  and  administra- 
tive decisionmaking  processes. 

The  Chadha  Decision 

The  legislative  veto  is  a  term  used  to  describe  a  statutory 
provision  designed  to  permit  one  or  both  Houses  of  Con- 
gress, or  even  a  committee,  to  approve  or  disapprove  an  ac- 
tion of  the  President  or  an  administrative  agency  under 
authority  delegated  by  the  statute.  Under  such  statutes 
the  President  is  afforded  no  opportunity  to  veto  the  con- 
gressional action.  Since  1932  about  210  laws  containing 
some  320  separate  veto  provisions  have  been  enacted, 
most  within  the  last  decade.  Over  120  statutes,  each  with 
one  or  more  veto  provisions,  remain  on  the  books. 

In  INS  V.  Chadha,  the  Supreme  Court  effectively  de- 
clared all  such  provisions  unconstitutional.  Although  the 
substantive  ruling  with  respect  to  the  statute  challenged  in 
that  case — a  provision  that  allowed  one  House  to  overturn 
an  Attorney  General's  decision  to  suspend  the  deportation 
of  an  alien— was  not  unexpected,  the  sweeping  nature  of 
the  Court's  rationale  surprised  many.  The  significance  of 
the  ruUng  is  captured  in  Justice  Powell's  observation  in  his 
concurring  opinion  that  the  Court's  decision  "apparently 
will  invalidate  every  use  of  the  legislative  veto.  The 
breadth  of  this  holding  gives  one  pause."' 

Chief  Justice  Burger,  writing  for  the  majority,  acknowl- 
edged the  widespread  usage  of  the  veto  device  and  the  view 
of  many  that  it  constitutes  a  "useful  political  invention," 
but  found  that  such  considerations  had  to  bow  to  the  clear 
constitutional  mandate  of  bicameral  consideration  and 
presentment  to  the  President  of  all  exercises  of  legislative 
power.  These  constitutional  requirements,  the  Chief  Jus- 
tice stated,  represent  the  Framers'  decision  "that  the  legis- 
lative power  of  the  Federal  government  be  exercised  in  ac- 
cord with  a  single,  finely  wrought  and  exhaustively  con- 
sidered, procedure."'  Whether  an  action  is  an  exercise  of 
legislative  power  will  depend  on  its  purpose  and  effect. 
Here  the  Court  provided  a  broad,  all-embracing  defini- 
tion: where  legislative  action  has  "the  purpose  and  effect 
of  altering  legal  rights,  duties  and  relations  of  persons  .  .  . 
outside  the  legislative  branch"'  it  must  be  effected  through 
the  constitutionally  mandated  lawmaking  process.  Thus 
only  those  legislative  actions  specifically  excepted  by  the 
Constitution,  such  as  impeachment  and  the  Senate  au- 
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thority  to  advise  and  consent  on  presidential  appointments 
and  treaties,  or  which  have  an  effect  totally  internal  to  the 
Congress  itself,  can  escape  proscription. 

.  ,  .  Conuenience  and  efficiency  are  not  the  primary  objec- 
tives—or  the  hallmarks— of  democratic  government  and 
our  inquiry  is  sharpened  rather  than  blunted  by  the  fact 
that  Congressional  veto  provisions  are  appearing  with  in- 
creasing frequency  m  statutes  which  delegate  authority  to 
executive andindependent agencies: .  .  . 

-INS  V.  Chadha. 

majority  opinion 


The  broad  implications  of  the  Chadha  decision  were  con- 
firmed less  than  two  weeks  later.  On  July  6  the  Court  sum- 
marily affirmed  lower  court  judgments  invalidating  one 
and  two-House  veto  provisions  used  by  Congress  to  over- 
ride a  natural  gas  pricing  rule  promulgated  by  the  Federal 
Energy  Regulatory  Commission"  and  the  "used  car  rule"  is- 
sued by  the  Federal  Trade  Commission.' 

Severability 

The  Court's  holding  that  veto  provisions  are  unconstitu- 
tional does  not  end  all  judicial  inquiry.  A  critical  determi- 
nation must  be  made  with  respect  to  each  and  every  exist- 
ing provision  whether  the  offending  veto  can  simply  be  ex- 
cised, leaving  the  remainder  of  the  statute  intact,  or 
whetiier  the  veto  and  the  delegated  authority  to  which  it  is 
attached  are  so  inextricably  interwined  that  both  must 
fall.  Resolution  of  this  issue  in  each  instance  is  of  vital  im- 
portance. Where  only  the  veto  provision  is  excised,  leaving 
the  Executive  with  a  new  unencumbered  power.  Congress 
is  faced  with  the  possibiUty  that  it  will  have  to  muster  two- 
thirds  majorities  to  retrieve  a  delegated  authority  that  the 
President  wants  to  keep. 

In  Chadha  the  Court  reaffirmed  its  traditional  three-part 
severabUity  test.  First,  a  court  will  look  for  the  presence  or 
absence  of  a  severabihty  clause  which  provides  that  the  in- 
validation of  part  of  an  enactment  does  not  invahdate  the 
whole  or  any  other  part  of  it.  Such  clauses  create  a  pre- 
sumption that  Congress  did  not  intend  the  validity  of  the 
act  to  depend  upon  the  invalidity  of  any  of  its  parts.  Next, 
since  the  presence  of  a  severabihty  clause  is  not  conclusive, 
a  court  must  look  to  the  legislative  history  of  the  act  to  see 
whether  Congress  supplied  any  evidence  that  it  would  not 
have  enacted  the  provision  in  question  independently  of 
the  portion  that  has  been  found  unconstitutional.  A  court 
will  attempt  to  interpret  the  legislative  history  in  each 
particular  circumstance,  a  task  the  Chadha  Court  de- 
scribed as  an  "elusive  inquiry."  Finally,  consideration  must 
be  given  to  whether  the  provision,  absent  the  excised  part, 
"survives  as  a  workable  administrative  mechanism."  By 
impUcation,  if  a  provision  without  the  veto  is  not  func- 
tionally operable,  the  entire  provision  or  act  falls. 

The  statute  in  Chadha  contained  a  severabihty  clause 
and  after  analyzing  the  legislative  history  of  the  act,  the 
Court  found  indications  that  even  without  a  legislative  ve- 
to, the  act  would  serve  some  of  Congress'  purposes  and 
therefore  would  have  been  enacted  absent  the  veto.  It  also 
noted  that  effective  congressional  oversight  over  the  dele- 
gated authority  remained  since  the  Attorney  General 
would  still  have  to  report  his  actions  to  the  Congress. 

While  this  test  portends  a  case-by-case  resolution  is  in 
the  offing,  and  a  period  of  uncertainty  for  existing  statu- 
tory authorities,  there  is  some  indication  that  the  Court 
may  view  the  presumption  of  severability  in  veto  cases  as 


stronger  than  in  other  cases.  The  absence  of  a  severability 
clause  was  apparently  not  a  serious  impediment  to  the 
Court's  summary  affirmance  of  the  gas  pricing  case.  Lower 
courts  may  be  inclined  to  accept  severabihty  as  the  rule  in 
order  to  avoid  prolonged  uncertainty  or  possible  wholesale 
invahdations. 

Congressional  Responses 

A  samphng  of  the  immediate  congressional  reaction  to 
the  Chadha  decision  gives  some  indication  of  the  variety, 
and  vagaries,  of  the  possible  responses.  It  may  also  provide 
the  basis  for  a  vehicle  for  developing  a  considered  institu- 
tional approach. 

Congress'  time-honored  response  to  fast-breaking,  con- 
troversial political  events  is  to  hold  a  hearing.  The  an- 
nouncement of  the  legislative  veto  decision  proved  no  ex- 
ception. But  instead  of  becoming  vehicles  for  the  excoria- 
tion of  the  Court  or  calls  for  legislative  defiance  or  means 
of  subverting  or  evading  the  ruling,  the  sessions  were  for 
the  most  part  exercises  in  information  gathering,  self-edu- 
cation, and  airing  of  genuine  Member  concerns  over  the 
High  Court  ruUng.  They  reflected  to  an  unusual  degree  the 
deliberative  aspect  of  the  legislative  process  in  its  best 
sense.  Hearings  before  the  House  Committees  on  the  Judi- 
ciary and  Foreign  Affairs  and  the  Senate  Committees  on 
Foreign  Relations,  Judiciary  and  Finance,  provided  forums 
for  exchanges  between  Members,  administration  and  agen- 
cy officials,  legal  experts,  and  academic  scholars  that  ap- 
peared to  deflect  any  institutional  tendency  toward  a 
"Chicken  Little"  attitude  or  an  impulse  for  an  immediate 
global  response ' 

Some  of  the  Members  did  present  comprehensive 
proposals.  Representative  Jacobs  and  Senator  DeConcini 
proposed  constitutional  amendments  (H.J.  Res.  313,  S.J. 
Res.  135)  which  would  allow  one  or  two-House  vetoes  of 
agency  rules.  Both  proposals  assume  the  essentiaUty  of  the 
device  but  would  hmit  its  availabihty  to  the  rulemaking 
process  alone.  In  view  of  the  long,  unresolved  controversy 
over  the  veto's  efficacy,  in  addition  to  foreseeable  difficul- 
ties in  defining  basic  terms  (what  is  a  rule?),  such  a  signifi- 
cant alteration  of  our  fundamental  law  presents  many 
problems. 

Ortain  to  be  a  popular  substitute  for  the  veto  will  be  the 
joint  resolution.*  Senators  Levin,  Boren,  Grassley,  Kasten 
and  DeConcini  have  sponsored  one  version  (S.  1650)  which 
would  provide  for  a  joint  resolution  of  disapproval  of  all 
agency  rules.  Representative  Lott  introduced  a  bill  under 
which  a  major  rule  could  not  take  effect  unless  Congress 
enacts  a  joint  resolution  of  approval  within  90  days.  Minor 
rules  may  take  effect  after  90  days  unless  a  joint  resolution 
of  disapproval  is  enacted  within  that  period  (H.R.  3939). 

A  harbinger  of  the  use  of  this  control  device  unfolded 
during  the  House  debate  on  the  Consumer  Product  Safety 
Amendments  of  1983  (H.R.  2688),  sLx  days  after  the  an- 
nouncement of  the  Chadha  decision.  In  an  effort  to  fill  the 
void  left  by  the  now  defunct  two-House  veto  of  Consumer 
Product  Safety  Commission  rules,  the  House  adopted  an 
amendment  offered  by  Representative  Waxman  permit- 
ting Clongress  to  disapprove  Commission  rules  within  90 
days  by  joint  resolution.  The  House  also  adopted  an  amend- 
ment by  Representative  Levitas  requiring  (Congress  to  ap- 
prove Commission  rules  by  joint  resolution  before  they  can 
go  into  effect.  These  mutually  exclusive  provisions  are  now 
in  conference  committee  for  resolution. 

Widespread  use  of  the  joint  resolution  mechanism,  how- 
ever, may  be  soon  limited  if  the  House  Rules  (Ommittee 
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has  its  way.  Its  popularity  in  large  part  rests  on  the  proce- 
dures for  expedited  floor  consideration  that  normally  ac- 
company it.  The  prospect  of  continued  proliferation  of 
such  automatic  discharge  provisions  has  raised  Committee 
concerns  that  their  cumulative  effect  has  the  potential  for 
disrupting  the  legislative  process  by  giving  high  priority  to 
too  many  measures,  thereby  "preventjingj  the  House  from 
reaching  matters  of  greater  importance  to  which  no  special 
procedures  attach."'"  These  factors,  plus  the  implications 
for  the  Rules  Committee's  jurisdictional  authority  over 
floor  access,  may  limit  the  appeal  of  this  review  device. 

Chadha  has  also  inspired  the  revival  of  the  so-called 
Bumpers  Amendment,  a  proposal  which  would  enhst  the 
courts  as  more  active  participants  in  the  effort  to  make  the 
administrative  bureaucracy  more  responsive  to  the  will  of 
the  people  as  expressed  by  Congress.  In  its  current  version 
(S.  1766),  any  presumption  for  or  against  the  validity  of  a 
rule  on  review  before  a  court  is  removed  and  the  factual 
basis  of  rules  under  scrutiny  have  to  have  "substantial  sup- 
port" in  the  record  of  the  agency  proceeding.  In  the  past 
the  proposal  has  been  criticized  for  its  potential  for  caus- 
ing even  greater  delay  in  agency  action  and  inspiring  ex- 
cessive litigation.  Critics  have  also  questioned  whether 
fostering  increased  intervention  in  the  administrative 
process  by  the  courts  is  an  appropriate  judicial  role.  An 
earUer  version  of  the  Bumpers  Amendment  passed  the 
Senate  in  1982  as  part  of  the  Regulatory  Reform  Act  (S. 
1080). 

Another  device  sure  to  find  expanded  use  is  the  "report 
and  wait"  requirement  which  in  its  usual  form  delays  the 
effectiveness  of  administrative  action  for  a  specified  peri- 
od to  allow  Congress  time  to  consider  passage  of  legisla- 
tion. The  Supreme  Court  in  Chadha  reaffirmed  the  legal 
standing  of  such  provisions.  Suggested  departures  from 
the  basic  report-and-wait  format,  however,  raise  constitu- 
tional issues.  For  example,  requirements  that  allow  a  com- 
mittee to  waive  part  of  the  wait  period,  or  permit  a  com- 
mittee to  trigger  an  additional  period  of  time  for  congres- 
sional consideration,  are  suspect.  Arguably,  such  commit- 
tee actions  are  in  themselves  legislative  acts  which  have  an 
effect  "of  altering  legal  rights,  duties  and  relations  .  .  .  out- 
side the  legislative  branch"  and  thus  run  afoul  of  Chadha. 
The  Justice  Department  has  adopted  this  position. 

A  number  of  proposals  have  sought  to  avoid  Chadha's 
strictures  by  casting  review  provisions  in  a  way  that 
makes  them  appear  to  be  exercises  of  legislative  rulemak- 
ing authority  affecting  only  internal  congressional  con- 
cerns. A  typical  provision  might  authorize  a  certain  execu- 
tive action  but  allow  for  passage  of  a  concurrent  resolution 
urging  administrative  modification  or  cancellation  of  the 
action.  The  adoption  of  such  a  resolution  would  make  it  out 
of  order  for  either  House  to  consider  appropriations  which 
would  fund  the  disapproved  activity.  This  mechanism  in 
the  limited  form  described  would  appear  to  unaffected  by 
Chadha.  The  direct  and  immediate  effect  of  the  concurrent 
resolution  is  confined  to  the  House  and  Senate  in  the  mat- 
ter of  appropriations.  Although  denying  funds  would  im- 
pact on  executive  agency  plans,  that  is  a  direct  result  of  ap- 
propriations action  and  only  tangentially  from  the  concur- 
rent resolution. 

An  Institutional  Approach 

The  remedial  approaches  just  described  represent  largely 
ad  hoc  responses  that  are  neither  unexpected  nor  inutile. 
Chadha  abruptly  upset  a  broad  range  of  congressional  ex- 
pectations, understandings,  and  lawmaking  habits.  The  de- 


sire to  substitute  familiar  forms  or  to  reestablish  familiar 
working  arrangements  is  natural.  If  trial  and  error  should 
prove  that  old  methods  no  longer  provide  the  flexibility  or 
desired  result  in  addressing  executive  actions,  that  may  en- 
courage the  creation  of  new  and  more  useful  forms  of  re- 
sponse. 

The  ad  hoc  approach,  however,  suffers  from  the  serious 
disadvantage  of  limited  view.  One  lesson  to  be  learned 
from  the  50  years  experience  with  the  legislative  veto  is 
that  for  all  the  legal  controversy  it  engendered,  it  most  of- 
ten was  used  in  a  discrete,  situation-oriented  manner  and 
often  succeeded  in  facilitating  interbranch  accommoda- 
tions in  areas  of  great  political  sensitivity.  It  seems  that 
only  when  the  congressional  appetite  for  control  of  execu- 
tive action  by  means  of  the  mechanism  appeared  to  become 
insatiable,  particularly  after  1980,  and  increased  resort  to 
its  generic  use  became  more  common,  did  judicial  sensitivi- 
ty become  aroused.  It  may  be  speculated  that  passage  by 
the  Senate  in  1982  of  a  legislative  veto  provision  encom- 
passing all  government  rules  as  part  of  a  broad  regulatory 
reform  package  influenced  the  Supreme  Court's  dehbera- 
tions  on  the  Chadha  case  then  pending  before  it.  The  pro- 
spect that  Congress  might  now  be  ready  to  take  a  preemp- 
tive role  in  administration  may  go  far  in  explaining  why 
the  Court  chose  as  narrow  a  factual  circumstance  as  the 
Chadha  case  to  issue  so  broad  and  definitive  a  ruling. 

The  lesson,  then,  may  be  that  in  meeting  the  situation 
created  by  Chadha ,  Congress  is  presented  with  the  oppor- 
tunity, if  not  the  necessity,  of  developing  a  measured  insti- 
tutional response.  Several  institutional  courses  of  action 
have  been  put  forth.  Senator  Moynihan  has  proposed  the 
creation  of  a  12-member  bipartisan  interbranch  study  com- 
mission which  would  report  its  reconmiendations  within  a 
year.  Representative  Moakley,  in  a  wide-ranging  assess- 
ment presented  before  the  House  Judiciary  Committee  on 
July  21,  counseled  congressional  avoidance  of  the  pitfall 
toward  which  he  felt  the  veto  was  heading.  He  warned  that 
Members  should  not  immerse  themselves  in  every  item  of 
agency  regulation  and  adjudication,  a  task  which  the  insti-  . 
tution  has  no  capacity  to  manage.  Rather,  individual  situa- 
tions should  be  met  by  measured  responses  tailored  to  the 
particular  circumstances.  Interbranch  communications 
should  be  facilitated  and  the  development  of  informal,  co- 
operative arrangements  should  be  encouraged. 

Mr.  Moakley  concluded  that  a  long-run  strengthening  of 
the  Congress  will  require  facing  the  need  for  major  struc- 
tural changes  in  congressional  oversight  techniques  and 
the  manner  in  which  Congress  legislates.  In  this  regard  he 
suggested  further  consideration  of  his  proposal  in  the  97th 
Congress  (H.R.  1)  as  a  vehicle  for  coordinated  review  of  ad- 
ministrative, congressional,  and  judicial  aspects  of  regula- 
tory reform.  A  central  feature  of  the  bill  was  establish- 
ment of  a  select  committee  with  broad  authority  to  review 
proposed  and  existing  rules  in  a  manner  not  possible  under 
the  existing  committee  system. 


Congress,  admittedly,  has  lost  a  tool  u^hich  has,  in  its 
better  applications,  proved  useful  and  efficient.  But,  by 
restraining  Congress  from  immersing  itself  in  every  item 
of  regulation  and  adjudication,  the  court  has  saved  Con- 
gress from  drowning  in  detail  it  lacks  the  institutional 
capacity  to  manage,  and  freed  it  to  act  withm  the  scope  of 
Us  legitimate  role  for  shaping  national  policy. 

— Rep.  Joe  Moakley,  statement  before 

the  House  Committee  on  the 

Judiciary.  July  21.  1983. 
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Finally,  in  an  extraordinary  gesture  reflecting  the  deep 
concern  of  Members  over  the  impact  of  Chadha  on  Con- 
gress and  an  apparent  willingness  to  sacrifice  some  in- 
dividual jurisdictional  prerogatives  for  the  benefit  of  the 
body,  17  House  Committee  chairmen  petitioned  Chairman 
Pepper  of  the  Rules  Committee  to  take  the  lead  in  formu- 
lating the  House  response  to  Chadha.  Noting  their  unease 
over  the  ad  hoc  actions  that  had  ah-eady  been  taken,  they 
stated  their  belief  "that  precipitous  action  in  this  area 
could  lead  to  more  troubhng  consequences  that  those 
which  were  raised  by  the  Supreme  Court  decision  .  .  ." 
Chairman  Pepper  has  accepted  the  charge  and  expects  to 
begin  work  with  in-depth  hearings. 

This  unusual  and  virtually  unprecedented  commitment 
gives  promise  of  opening  new  avenues  to  achieving  effec- 
tive oversight  and  a  disciplined  approach  in  the  lawmaking 
process.  At  the  very  least  it  is  an  historic  first  step  toward 
finding  a  meaningful  institutional  response  to  Chadha. 
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ELLEN  C.  COLLIER 


LEGISLATIVE-EXECUTIVE  BALANCE  IN 

FOREIGN  POLICY  WITHOUT 

THE  LEGISLATIVE  VETO 


The  Supreme  Court's  Chadha  decision  has  in  effect 
taken  away  one  of  the  tools  that  Congress  has  used  to 
assert  its  role  in  foreign  affairs:  the  legislative  veto. 
Provisions  permitting  Congress  to  approve  or  disap- 
prove of  executive  branch  actions  without  full  legisla- 
tive action  have  been  included  in  important  pieces  of 
foreign  policy  legislation.  While  the  loss  may  not  be 
as  devastating  as  it  first  appeared,  Congress  may 
need  to  sharpen  old  tools  or  develop  new  ones  to 
maintain  its  role  in  foreign  policy. 


One  measure  illustrates  the  problem.  At  the  time  the 
Chadha  decision  was  handed  down  on  June  23,  1983,  the 
House  Foreign  Affairs  Committee  had  adopted  a  bill  au- 
thorizing miUtary  assistance  to  El  Salvador.  It  required 
the  President  to  report  that  El  Salvador  had  made 
progress  toward  certain  objectives,  but  permitted  Con- 
gress by  concurrent  resolution  to  disapprove  continued  as- 
sistance. After  the  Supreme  Court  decision,  the  Rules 
Committee  on  July  12  refused  to  send  the  bill  to  the  House 
because  it  contained  a  legislative  veto.  The  Foreign  Affairs 
Committee  substituted  for  the  concurrent  resolution  a 
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joint  resolution  that  must  be  signed  by  the  President  and  is 
therefore  not  affected  by  the  Chadha  decision.  This  action 
met  the  concerns  of  the  Rules  Committee,  but  since  a  joint 
resolution  can  be  vetoed  by  the  President,  Congress  might 
have  to  muster  a  two-thirds  majority  in  each  House  to 
override  the  President. 

Congress  has  used  legislative  veto  provisions  in  the  for- 
eign policy  field  for  many  years  to  maintain  a  check  on  the 
President.  Most  of  the  legislative  vetoes,  however,  have 
been  added  since  the  early  1970's  when  Congress  became 
determined  to  play  an  expanded  role  in  the  making  of  for- 
eign poUcy.  If  the  leverage  imparted  by  a  legislative  veto  is 
no  longer  available.  Congress  may  find  it  more  difficult  to 
check  the  President  without  reducing  his  flexibility,  or  to 
share  effectively  in  the  formulation  of  foreign  policy  with- 
out writing  into  legislation  too  many  administrative  de- 
tails. 

Congress  has  never  actually  carried  out  a  legislative  veto 
by  simple  or  concurrent  resolution  in  foreign  affairs.  On 
two  occasions  Congress  came  close.  The  House  passed  reso- 
lutions to  disapprove  the  sale  of  nuclear  materials  to  India 
in  1980  and  an  AWACS  and  F-15  enhancement  package  to 
Saudi  Arabia  in  1981,  but  each  time  the  President  waged  a 
successful  campaign  in  the  Senate  to  prevent  passage  of 
these  concurrent  resolutions  of  disapproval. 

On  the  other  hand,  experience  suggests  that  the  very  ex- 
istence of  the  legislative  veto  may  have  stimulated  greater 
attention  to,  and  respect  for,  congressional  views. 

War  Powers  Resolution 

The  continuation  of  the  Vietnam  War  without  a  congres- 
sional declaration  of  war  led  to  the  War  Powers  Resolu- 
tion. Passed  over  President  Nixon's  veto  on  November  7, 
1973,  the  War  Powers  Resolution  established  an  arrange- 
ment for  mutual  exercise  of  the  war  powers,  which  the 
Constitution  divides  between  Congress  (giving  it  the  pow- 
er to  declare  war  and  to  maintain  an  army  and  navy)  and 
the  President  (making  him  (Dommander-in-Chief ). 

The  War  Powers  Resolution  has  two  provisions  that  give 
teeth  to  its  central  purpose:  namely,  both  Congress  and 
the  President  should  share  in  any  decision  that  might  in- 
volve U.S.  armed  forces  in  hostilities.  One  provision  is  a 
legislative  veto  of  the  type  struck  down  by  the  Supreme 
Ourt.  Section  5(c)  requires  the  President  to  remove  U.S. 
forces  engaged  in  hostihties  outside  the  United  States  "if 
the  &)ngress  so  directs  by  concurrent  resolution."  The 
other  provision  utilizes  a  procedure  that  apparently  is  not 
affected  by  the  Chadha  decision.  After  a  report  on  the  in- 
troduction of  U.S.  armed  forces  into  hostilities  or  immi- 
nent hostilities  outside  the  United  States  is  submitted  "or 
is  required  to  be  submitted",  Section  5(b)  requires  the 
President  to  terminate  that  use  of  the  armed  forces  after 
60  days  (possibly  extended  to  90  days)  unless  Ck>ngre8s  de- 
clares war,  extends  the  period,  or  enacts  a  specific  author- 
izatioil  for  such  use. 

In  testifying  before  the  House  Foreign  Affairs  Commit- 
tee on  July  20,  1983,  Deputy  Secretary  of  State  Kenneth 
W.  Dam  expressed  the  view  that  the  legislative  veto  provi- 
sion was  clearly  unconstitutional  but  reaffirmed  "the  Ad- 
ministration's strong  commitment  to  the  principles  of  con- 
sulting and  reporting"  called  for  in  the  resolution. 

The  problem  is  that  many  in  Congress  have  not  been  sat- 
isfied with  the  executive  branch's  reporting  and  consulta- 
tion. Presidents  have  filed  reports  under  the  resolution  in 
nine  situations.  Usually  the  reporting  and  consultation  oc- 
curred after  the  decision  to  send  troops  had  been  made, 


however,  or  the  reports  were  not  made  under  the  provision 
that  activated  the  60-day  time  limitation.  This  was.  the 
case  in  the  dispatch  of  Marines  to  Lebanon  that  led  Con- 
gress to  determine  for  itself  that  congressional  authoriza- 
tion under  Section  5(b)  of  the  War  Powers  Resolution  was 
required.  In  the  Multinational  Force  in  Lebanon  Resolu- 
tion, Ojngress  determined  that  the  requirement  to  report 
the  introduction  of  troops  into  hostilities  became  operative 
on  August  29,  1983,  and,  consistent  with  Section  5(b).  au- 
thorized continued  participation  in  the  multinational  force 
for  18  months.  In  certain  other  situations,  including  the  in- 
crease of  mihtary  advisers  in  El  Salvador  in  1981,  the 
President  has  not  filed  a  report  at  all. 

.  .  .  In  the  decade  since  the  enactment  of  the  War  Powers 
Resolution,  no  t/.S.  forces  have  been  committed  to  long- 
term  hostilities.  It  is  doubtful  that  Presidents  have  re- 
frained from  such  commitments  because  of  the  legislative 
veto  in  the  War  Powers  Resolution.  It  would  be  equally 
doubtful  that  Presidents  will  now  feel  freer  of  restraints 
because  of  Chadha  The  lesson  of  recent  history  is  that  a 
President  cannot  sustain  a  major  military  involvement 
without  Congressional  and  public  support. 

—Kenneth  W.  Dam,  Deputy  Secretary  of  State, 

statement  before  the  House  Oommittee  on 

Foreign  Affairs,  July  20, 1983. 


Nevertheless,  many  Members  of  Ongress  believe  that 
the  War  Powers  Resolution  has  served  effectively  as  a  re- 
straint on  the  President,  making  him  more  cautious  in  the 
dispatch  of  troops  abroad  and  more  sensitive  of  the  views 
of  (Congress.  To  what  extent  such  restraint  will  be  affected 
by  the  Chadha  decision  remains  to  be  tested  by  experience 
and  in  the  courts. 

Emergency  powers  legislation 

Towards  the  end  of  the  Vietnam  War,  Congress  focused 
on  the  fact  that  the  United  States  had  lived  under  a  state 
of  national  emergency,  with  its  implications  for  growth  of 
executive  authority,  since  1933.  The  National  Emergencies 
Act  of  1976  allows  (Congress  by  concurrent  resolution  to 
terminate  a  declared  emergency  after  six  months  and  re- 
quires (Congress  at  six  month  intervals  to  consider  a  vote 
on  such  a  disapproval  resolution.  Under  the  International 
Emergency  Economic  Powers  Act  of  1977.  certain  presi- 
dential authorities  may  be  abated  if  the  national  emergen- 
cy is  terminated  by  CJongress  pursuant  to  the  legislative 
veto  provision  of  the  National  Emergencies  Act. 

President  Carter  first  invoked  the  National  Emergencies 
Act  to  activate  the  International  Emergency  Economic 
Powers  Act  on  November  14, 1979,  to  deal  with  the  seizure 
of  American  hostages  in  Iran  and  to  block  the  assets  of  the 
Iranian  government  within  the  jiunsdiction  of  the  United 
States.  The  proclamation  was  continued  in  1980,  1981. 
and  1982.  Six  months  after  the  first  declaration  of  na- 
tional emergency,  both  the  House  Foreign  Affairs  and  Sen- 
ate Foreign  Relations  Committees  sent  letters  advising  the 
President  that  they  supported  continuation  of  the  emer- 
gency and  therefore  were  not  taking  action  under  the  legis- 
lative veto  procedure  to  terminate  it. 

Foreign  Assistance 

Legislative  veto  provisions  have  not  played  a  conspicu- 
ous role  in  foreign  aid.  Congress  has  been  able  to  maintjiin 
reasonable  control  because  it  regularly  authorizes  and  ap- 
propriates funds  for  the  program.  However,  the  Foreign 
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Assistance  Act  of  1961,  as  amended,  has  always  had  a 
broad  legislative  veto  in  Section  617,  providing  that  unless 
ended  sooner  by  the  President,  assistance  to  any  country 
under  any  provision  of  the  act  may  be  terminated  by  con- 
current resolution  of  Congress.  Congress  has  never  utilized 
this  section  to  terminate  assistance  and  only  a  few  resolu- 
tions have  been  introduced  under  it. 

Other  legislative  veto  provisions  have  been  added  on 
subjects  with  which  Congress  became  particularly  con- 
cerned. Concern  over  human  rights  prompted  Section  116 
that  provided  for  disapproval  by  concurrent  resolution  of 
aid  to  countries  whose  governments  consistently  violate 
internationally  recognized  human  rights  standards  unless 
that  aid  directly  benefits  the  needy  people  in  those  coun- 
tries. The  potential  spread  of  nuclear  weapons  prompted 
Section  669  and  670  that  provide  for  concurrent  resolu- 
tions of  disapproval  of  continued  aid  to  countries  that  sup- 
ply or  receive  items  needed  for  uranium  enrichment  or  re- 
processing of  spent  fuel.'  After  administration  resettle- 
ment of  debts  owed  by  India,  France,  and  the  Soviet  Union 
for  less  than  face  value.  Section  321  of  the  International 
Development  and  Food  Assistance  Act  of  1975  required 
two-House  approval  of  the  settlement  of  debts  by  any 
country  under  the  development  and  food  aid  program  for 
less  than  the  full  amount. 

In  addition  to  the  above  measures,  foreign  assistance  ap- 
propriations acts  have  prohibited  the  transfer  of  foreign 
assistance  funds  between  appropriation  accounts,  or  the 
obligation  of  contingency  funds  under  the  Economic  Sup- 
port Fund,  without  prior  written  approval  of  both  Appro- 
priations Committees.  The  Carter  and  Reagan  administra- 
tions maintained  that  this  committee  veto  was  unconstitu- 
tional, treating  it  as  a  requirement  for  prior  notification 
only.  Nevertheless,  the  executive  branch  has  respected  the 
opinions  of  the  committees. 

Arms  Export  Control  Act 

Congress  has  long  been  interested  in  arms  transfers  and 
gradually  added  more  and  more  controls  to  insure  that  the 
intent  of  Congress  in  legislation  was  carried  out.  When 
arms  transfers  were  made  primarily  through  grants  and 
loans.  Congress  had  a  method  of  control  through  author- 
ization and  appropriation  legislation.  The  legislative  veto 
became  especially  valuable  as  the  bulk  of  weapons  were 
transferred  through  sales. 

First  placed  in  the  ai-ms  transfer  legislation  in  1974,  the 
scope  of  the  legislative  veto  gradually  was  extended  and 
procedures  refined  to  make  it  more  effective  in  assuring  a 
congressional  voice  in  arms  sales.  Administration  officials 
complained  that  the  large  number  of  transactions  subject 
to  reporting  and  congressional  veto  requirements  were 
making  the  procedure  burdensome  and  that  Congress  was 
too  involved  in  operational  details. 

The  principal  arms  transfer  legislation  in  effect  at  the 
time  of  the  Chadha  decision,  the  Arms  Export  Control  Act, 
allowed  Congress  to  disapprove  by  concurrent  resolution 
transactions  in  three  categories:  (1)  cash,  credit,  or  com- 
mercial sales  of  defense  articles  and  services;  (2)  third- 
country  transfers  of  defense  articles  and  services  supplied 
by  the  United  States;  and  (3)  leases  and  loans  of  U.S.  de- 
fense articles. 

Congress  never  passed  a  concurrent  resolution  disap- 
proving an  arms  transfer.  Nevertheless,  it  appeared  to  be 
moving  closer  to  doing  so  and  in  several  instances  the 
possibility  appeared  to  have  an  influence  on  executive 
branch  policy.  In  1976,  concurrent  resolutions  were  intro- 


duced to  block  the  sale  of  Hawk  and  Vulcan  air  defense 
systems  to  Jordan.  Although  the  sale  continued,  the  ad- 
ministration secured  a  pledge  from  Jordan  that  the  Hawk 
missile  system  would  be  permanently  installed  at  fixed 
sites  as  defensive  weapons.  In  1977  resolutions  were  intro- 
duced against  the  sale  of  Airborne  Warning  and  Control 
System  (AW ACS)  aircraft  to  Iran  and  appeared  to  influ- 
ence the  administration  to  obtain  assurances  from  Iran  on 
safeguarding  the  system.  In  1978  the  Senate  rejected  reso- 
lutions against  a  package  of  aircraft  sales  to  Egypt,  Israel, 
and  Saudi  Arabia,  but  only  after  the  administration  made 
concessions  to  alleviate  congressional  concerns. 

Some  observers  believed  that,  even  with  the  legislative 
veto.  Congress  was  not  able  to  influence  adequately  execu- 
tive branch  arms  sales  pohcy.  Moreover,  the  unsuccessful 
attempt  to  disapprove  the  AWACS  and  F- 1.5  enhancement 
package  to  Saudi  Arabia  in  1981  indicated  the  difficulty  of 
obtaining  enough  votes  in  both  the  Senate  and  the  House 
to  override  the  President  in  a  foreign  policy  confrontation. 
On  the  other  hand,  without  the  legislative  veto,  the  Presi- 
dent might  listen  to  Congress  even  less  on  arms  transfer 
poUcy. 

Trade  Legisla  tion 

Increasingly,  Congress  has  delegated  much  foreign  trade 
authority  to  the  President.  In  doing  so  it  has  included  sev- 
eral legislative  veto  provisions  in  foreign  trade  legislation, 
but  none  of  these  provisions  has  been  successfully  used  to 
overturn  a  Presidential  decision.  The  veto  provisions  high- 
Ught  areas  in  which  Congress  has  been  particularly  inter- 
ested in  maintaining  control:  export  controls  on  agri- 
cultural products,  import  relief,  and  trade  with  Commu- 
nist countries. 

The  Export  Administration  Act  of  1979  authorized  the 
President  to  impose  export  controls  on  the  grounds  of  na- 
tional security,  foreign  policy,  or  short  supply.  It  contained 
two  legislative  vetoes  relating  to  agricultural  commodities 
and  to  the  export  of  domestically  produced  crude  oil.  With 
the  Act  scheduled  to  expire  on  September  30,  1983,  the 
Committee  on  Foreign  Affairs  reported  a  measure  the  day 
before  the  Chadha  decision  with  several  legislative  veto 
provisions.  Under  pressure  by  the  Rules  Committee,  the 
Foreign  Affairs  Committee  subsequently  amended  the  bill, 
usually  by  substituting  joint  resolutions  of  approval  for 
concurrent  resolutions  of  disapproval. 

The  Trade  Act  of  1974  includes  four  legislative  veto  pro- 
visions. One  allows  Congress  to  disapprove  by  concurrent 
resolution  the  President's  determination  not  to  provide  im- 
port reUef  for  injured  industries  exactly  as  recommended 
by  the  International  Trade  Commission.  Other  legislative 
vetoes  covered  the  President's  extension  of  trade  priv- 
ileges to  non-market  (i.e.,  Ommunist)  countries  that  deny 
their  citizens  the  right  to  emigrate.  On  August  1, 1983,  the 
House  decided  to  defer  indefinitely  three  resolutions  disap- 
proving the  President's  recommendation  to  exercise  his 
waiver  authority  and  continue  extending  most-favored-na- 
tion status  to  Romania,  Hungary,  and  China. 

The  Export-Import  Bank  Act  of  1945  also  contains  a  leg- 
islative veto  on  financial  guarantees  in  connection  with  ex- 
ports to  the  Soviet  Union  above  $300  miUion. 

Options  for  Congress 

In  considering  the  loss  of  the  legislative  veto  after  the 
Chadha  decision.  Congress  can  take  two  major  approaches. 
One  is  to  seek  .to  maintain  the  same  leverage  over  execu- 
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live  branch  actions  through  different  legislative  mecha- 
nisms. A  variety  of  different  methods  have  been  discussed 
in  hearings  before  the  House  Foreign  Affairs,  Senate  For- 
eign Relations,  and  Senate  Finance  Committees.  Options 
include: 

(1)  Substitute  procedures  calling  for  a  joint  resolution  or 
bill  for  legislative  veto  provisions.  Congress  has  ab-eady  in- 
dicated in  foreign  aid  legislation  and  the  Export  Adminis- 
tration Act  that  this  will  frequently  be  its  approach. 

(2)  Establish  time  hmits  on  grants  of  authority.  Time 
limits  would  provide  Congress  an  opportunity  to  restrict  or 
not  to  renew  authorities  it  felt  the  President  was  abusing. 
(E.g.,  Defense  Production  Act  and  Export  Administration 
Act.) 

(3)  Prohibit  certain  activities,  require  congressional  au- 
thorization for  others,  and  establish  specific  and  precise 
limits  in  legislation  authorizing  executive  branch  activi- 
ties. 

(4)  Rely  on  appropriations  legislation  to  establish  con- 
gressional control. 

In  foreign  poUcy  many  executive  officials  and  others  ob- 
ject to  utilizing  legislation  more  extensively  on  the 
grounds  that  it  reduces  necessary  flexibility  for  the  Presi- 
dent, but  some  feel  it  is  the  most  reliable  way  to  get  the 
President  to  listen  to  Congress. 


/  expect  we  will  see  ...  a  period  of  intensive  reevalua- 
tion  and  possible  adjustment  of  statutes  that  now  contain 
legislative  veto  provisions.  In  many  instances.  Congress 
will  probably  choose  to  leave  broad  Executive  authority  in 
place,  despite  the  veto's  demise.  Sometimes,  I  would  hope. 
Congress  will  respond  by  enacting  new,  carefully  consi- 
dered, substantive  limitations  on  delegated  authority,  and 
it  may  even  choose  to  revoke  certain  delegations.  Occa- 
sionally, although  often  less  helpfully.  Congress  may  de- 
velop new  procedural  devices  that  will  allow  quick  nega- 
tion, by  statute,  of  Executive  or  agency  action  deemed  se- 
riously deficien  t. 

—Prof.  David  A.  Martin,  University  of  Virginia 

School  of  Law,  statement  before  House 

Committee  on  Foreign  Affairs.  July  21, 1983. 


are  at  loggerheads,  the  result  can  be  stalemate  and  some- 
times serious  harm  to  our  foreign  poUcy.  We  now  have  an 
opportunity  to  put  much  of  that  past  behind  us,  and  to 
start  afresh." 

Many  in  Congress  have  also  called  for  greater  consulta- 
tion between  the  President  and  Congress  in  foreign  policy. 
They  point  out  that  Congress  has  often  turned  to  restric- 
tive legislation,  as  it  did  to  the  legislative  veto,  because  ad- 
ministrations have  not  supplied  information  in  a  timely 
fashion  or  paid  sufficient  attention  to  congressional 
opinion.  If  the  legislative  veto  is  no  longer  an  option,  both 
branches  may  find  it  advantageous  to  consult  and  cooper- 
ate more  effectively  that  they  have  in  the  past. 

This  article  is  based  on  Issue  Brief  83123,  Foreign 
Policy:  Effect  of  the  Supreme  Court's  Legislative  Veto  De- 
cision [by  Ellen  C.  Collier,  Warren  H.  Donnelly,  Richard  F. 
Grimmett,  Clyde  R.  Mark,  Larry  Q.  Nowels,  and  Robert 
Shuey].  See  also:  Executive-legislative  Consultation  on 
Foreign  PoUcy:  Strengthening  the  Legislative  Side.  House 
Foreign  Affairs  Committee  print,  1982  [by  Ellen  C.  Col- 
lier); Executive-legislative  Consultation  on  U.S.  Arms 
Sales.  House  Foreign  Affairs  Committee  print,  1982  [by 
Richard  F.  Grimmett];  and  the  following  Congressional  Re- 
search Services  issue  briefs:  Export  Controls  [by  George 
Holliday  and  John  P.  Hardt]  Issue  Brief  75003.  Foreign 
Aid  Issues  in  the  98th  Congress  [by  Larry  Q.  Nowels)  Issue 
Brief  83084.  U.S.  Foreign  Pohcy  Export  Controls  [by 
Theodor  W.  Galdi)  Issue  Brief  83097.  War  Powers  Resolu- 
tion: Presidential  Comphance  [by  Ellen  C.  Collier)  Issue 
Brief  81050.  Most-Favored-Nation  Policy  toward  Commu- 
nist Countries  (by  Vladimir  N.  Pregelj)  Issue  Brief  74139. 

'  Other  legislative  vetoes  relating  to  the  nonproliferation  of  nuclear  weap- 
ons are  contained  in  the  Atomic  Energy  Act  of  1954.  as  amended,  and  the 
Nuclear  Non-Proliferation  Act  of  1978.  See  energy  article  in  this  issue. 


Ellen  Collier  is  a  specialist  in  U.S.  Foreign  Policy.  Foreign 
Affairs  and  National  Defense  Division. 


The  second  major  approach  is  to  influence  the  executive 
branch  in  a  less  formal  and  less  adversarial  way.  Even  be- 
fore the  decision  in  Chadha,  some  had  felt  that  the  con- 
frontation between  the  President  and  Congress  inherent  in 
the  use  of  a  legislative  veto  was  inap;^iOpriate  in  the  for- 
eign affairs  field.  In  that  area,  they  contend,  the  United 
States  should  speak  with  one  voice;  the  threat  of  a  congres- 
sional reversal  of  a  presidential  action  can  make  the 
United  States  appear  divided  and  unl^liable.  Options  by 
which  Congress  might  exert  its  influence  without  the  use 
of  legislation  include: 

(1)  Develop  informal  arrangements  with  the  executive 
branch  which  in  effect  allow  appropriate  congressional 
committees  or  subcommittees  to  register  approval  or  dis- 
approval of  administration  proposals. 

(2)  Seek  more  effective  consultation  with  the  executive 
branch. 

(3)  Undertake  vigorous  oversight  of  the  executive 
branch's  conduct. 

(4)  Utilize  report-and-wait  requirements  more  effective- 
ly to  develop  information  and  examine  decisions. 

The  administration  has  indicated  that  it  would  like  Con- 
gress to  take  the  second  approach.  Deputy  Secretary  of 
State  Dam  said  in  his  testimony  on  July  21,  "We  have  seen 
in  the  last  15  years  that  when  Congress  and  the  President 
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CHADHA'S  IMPACT  ON  THE 
BUDGET PROCESS 


The  Supreme  Court's  immediate  focus  in  INS  v. 
Chadha  was  a  relatively  obscure  provision  in  an 
immigration  statute.  The  full  impact  of  the  decision, 
however,  will  be  felt  broadly  across  the  entire  range 
of  the  budget  process.  The  most  visible  and  direct 
casualty  is  the  one-House  legislative  veto  in  the  Im- 
poundment Control  Act  of  1974  (Title  X  of  the  Con- 
gressional Budget  Act).  In  addition,  Chadha  has  set 
in  motion  new  forces  that  will  alter  the  authorization 
and  appropriation  methods  used  by  Congress  to  con- 
trol the  executive  branch.  Of  special  interest  will  be 
the  degree  to  which  Congress  also  adopts  informal 
and  nonstatutory  techniques  to  monitor  and  direct 
agency  actions. 

Impoundment  Control 

Under  legislation  passed  in  1974,  Congress  established 
procedures  lb  subject  impoundment  to  new  controls.  If  the 
President  wants  to  terminate  funds  for  an  agency  or  pro- 
gram, he  must  submit  to  Congress  a  "rescission"  proposal. 
Unless  both  Houses  of  Congress  within  45  days  of  contin- 
uous session  pass  a  bill  or  joint  resolution  supporting  the 
rescission,  the  funds  have  to  be  released  for  obligation. 
Since  this  flart  o.'  the  Impoundment  Control  Act  requires 
action  by  both  Houses  and  presentment  of  a  bill  or  joint 
resolution  to  the  President,  it  does  not  appear  to  be  af- 
fected by  the  Court's  decision. 

But  the  Act  also  allowed  the  President,  whenever  he 
decided  to  delay  the  spending  of  funds,  to  submit  to  Con- 
gress a  "deferral"  message.  Either  House  of  Congress,  by  a 
simple  resolution,  could  disapprove  the  deferral  at  any 
time.  There  seeins  to  be  little  question  that  this  one-House 
veto  has  been  invaUdated  by  Chadha. 

Nevertheless,  the  President  continues  to  submit  defer- 
rals to  Congress  (as  on  July  7,  1983)  and  the  Comptroller 
General  continues  to  re'/iew  the  deferral  messages  and 
make  comments  on  them  (report  to  Congress  on  August  2, 
1983)  Everything  seems  to  be  operating  as  before,  but 
without  the  one-House  veto. 

To  some  extent  this  loss  of  the  legislative  veto  has  been 
minimized  by  the  practice  of  Congress,  long  before 
Chadha,  to  reject  deferrals  through  the  regular  legislative 
process.  Increasingly,  Ongress  has  placed  language  in  ap- 
propriations bills  to  disapprove  deferrals  submitted  imder 
the  Impoundment  Control  Act.  This  option,  of  course,  re- 
mains available  to  Congress.  Moreover,  Congressman  Sil- 


vio Conte  has  proposed  legislation  to  require  a  bill  or  joint 
resolution  to  disapprove  deferrals  (H.R.  3754,  introduced 
on  August  3, 1983). 

While  use  of  a  bill  or  joint  resolution  no  doubt  satisfies 
the  criteria  established  by  the  Supreme  Court,  the  legisla- 
tive and  executive  branches  may  want  to  reach  an 
accommodation  to  permit  more  expeditious  action. 
Whether  Congress  uses  an  appropriations  bill  as  a  vehicle 
for  disapproving  deferrals,  or  rehes  on  a  separate  bill  or 
joint  resolution,  months  can  go  by  before  Congress  ef- 
fectively rejects  a  deferral.  Many  Members  of  Congress 
felt  strongly  in  the  early  1970s  that  they  should  not  have 
to  overturn  impoundments  by  enacting  another  statute. 
Tney  thought  it  was  redundant  and  institutionally  de- 
meaning to  pass  a  second  statute  to  reiterate  a  budgetary 
decision  already  enacted  into  law  The  believed  that  Con- 
giess  .should  not  have  to  pass  two  statutes  to  enforce  its 
wiU.  And  in  the  event  of  a  President's  veto  the  second 
time.  Congress  would  have  to  search  for  two-thirds  majori- 
ties in  each  House  to  override  the  President  and  implement 
a  legislative  poUcy  expressed  twice  before.  The  one-House 
veto  for  deferrals  was  tailored  to  meet  this  dilemma. 

The  compromise  embodied  in  the  deferral  process  also 
met  the  needs  of  executive  officials.  After  many  defeats  in 
the  federal  courts,  which  repeatedly  struck  down  impound- 
ments by  the  Nixon  administration,  the  executive  branch 
very  much  wanted  a  clear  legal  basis  for  impounding 
funds.  In  any  event,  no  one  in  the  Nixon,  Ford,  Carter,  or 
Reagan  administration  ever  questioned  the  constitutional- 
ity of  the  legislative  veto  in  the  Impoundment  Control  Act. 

Without  recourse  to  a  legislative  veto.  Members  of  Con- 
gress might  be  tempted  to  place  language  in  appropria- 
tions bills  to  mandate  that  funds  be  spent.  At  present,  ap- 
propriations combine  mandatory  spending  (as  with  entitle- 
ments) and  pel-missive  grants  of  budget  authority.  Neither 
branch  wants  a  system  of  laws  that  deprives  administra- 
tors of  flexibihty  and  discretion,  reducing  them  to  the  sta- 
tus of  clerks.  Still,  the  Court's  decision  may  push  m  that 
direction  unless  Congress  and  the  President  can  work  out  a 
new  accommodation  allowing  Congress  to  overturn  de- 
ferrals short  of  passing  new  legislation.  Perhaps  on  an  in- 
formal basis,  in  the  spirit  of  mutual  accommodation,  ad- 
rrunistration  officia'is  may  agree  to  release  deferred  funds 
if  either  House  passes  a  "sense  of  the  House"  or  "sense  of 
the  Senate"  resolution  of  disapproval.  Such  an  agreement 
would  reestablish  the  status  quo,  although  this  time  based 
on  informal  understandings  rather  than  statute. 


Appropria  tions  Riders 

Congress  has  always  retained  the  power  to  place  in  an 
appropriations  bill  language  to  prohibit  an  objectionable 
agency  rule  or  action.  For  example,  the  Transportation  Ap- 
propriations Act  for  FY  1979  provided  that  "None  of  the 
funds  appropriated  under  this  Act  shall  be  used  to  unple- 
ment  or  enforce  any  standard  or  regulation  which  requires 
any  motor  vehicle  to  be  equipped  with  an  occupant  re- 
straint system  (other  than  a  seat  belt)."  Through  such  lan- 
guage Congress  was  able  to  prohibit  a  pending  agency  rule 
to  require  air  bags. 

Unless  a  limitation  in  an  appropriations  bills  mvolves  an 
unconstitutional  condition,  the  prohibition  is  direct  and 
final— although  usually  only  for  the  duration  of  the  fiscal 
year.  Presidents  are  unlikely  to  veto  an  entire  appropna- 
tions  bill  because  of  a  Umitetion  or  rider.  Since  Chadha 
makes  one-House  and  two-House  vetoes  unavaUable  for 
legislative  control,  Congress  may  resort  even  more  to  re- 
strictive language  in  appropriations  bills. 

Members  of  both  Houses  have  expressed  uneasmess 
about  "legislating"  on  appropriations  measures.  As  a  gen- 
eral principle,  they  prefer  that  questions  of  agency  poUcy 
be  considered  by  the  authorizing  committees  acting 
through  the  regular  process  of  hearings,  report  language, 
and  authorization  bills.  The  sentiment  against  legislating 
on  appropriations  bills  became  particulaily  strong  over  the 
past  decade  when  appropriations  were  stalled  in  Congress 
time  and  again  because  of  riders  deaUng  with  abortion, 
school  prayers,  school  busing,  and  other  contentious  is- 
sues. 

To  avoid  these  delays,  the  House  Democratic  Caucus 
voted  in  December  1982  to  amend  House  Rule  XXI  to  make 
it  more  difficult  on  the  floor  to  add  limitations  to  general 
appropriations  bills.  This  policy  was  incorporated  in  the 
rules  adopted  by  the  House  on  January  3,  1983  for  the 
98th  Congress.  Clause  2  of  Rule  XXI  now  permits  the  Ap- 
propriations Committee  to  include  Umitations  at  its  own 
initiative  or  at  the  direction  of  a  legislative  committee  hav- 
ing jurisdiction  over  the  subject  matter.  After  a  general  ap 
propriations  bill  has  been  read  for  amendment,  it  is  now  in 
order  to  make  a  motion  that  the  Committee  of  the  Whole 
rise  and  report  the  bill  to  the  House.  Only  if  a  majority 
votes  down  this  motion  may  a  Member  offer  a  floor  amend- 
ment to  limit  the  use  of  appropriations  for  a  specific 
agency  program  or  action. 

With  the  loss  of  the  legislative  veto,  some  Members  of 
Congress  are  now  questioning  the  Appropriations  Com- 
mittee's primary  control  over  language  that  Umits  the  use 
of  appropriations.  They  believe  that  the  power  of  the  purse 
is  the  crucial  legislative  tool  for  controlling  the  executive 
branch  and  that  any  Member  of  Congress  should  be  able  to 
offer  Umitations  at  any  time.'  A  major  bill  introduced  by 
Representative  Trent  Lott  on  September  20, 1983,  to  exert 
additional  legislative  control  over  agency  rulemaking, 
would  amend  House  Rule  XXI  to  permit  hmitation  amend- 
ments during  the  initial  amendment  process  with  respect 
to  agency  regulations  for  which  a  resolution  of  disapproval 
has  not  been  considered  by  the  House,  or  has  been  passed 
but  not  enacted  during  a  specified  review  period  (H.R. 
3939). 

Budget  Timetable 

In  Chadha.  the  Supreme  Court  advised  Congress  that  if 
it  disagrees  with  presidential  or  agency  actions  it  can  cor- 
rect matters  only  by  passing  new  legislation.  Once  it  dele- 


gates authority,  it  must  "enact  a  law"  to  overturn  or  modi- 
fy an  executive  decision. 

We  are  going  to  have  to  keep  these  agencies  on  short 
leash  and  under  short  rations  as  far  as  appropriations  and 
concerned  so  if  they  get  out  of  hand  they  cannvt  be  out  of 
hand  for  too  long  before  they  have  to  come  back  to  Con- 
gress for  their  budgets 

'^  -Rep.  Elliott  Levitas, 

June  29, 1983  statement 

on  Chad  ha  decision. 

Congress  adopted  the  legislative  veto  in  part  because  it 
did  not  want  to  delegate  authority  by  majority  vote  and 
then  have  to  recapture  it  (in  the  face  of  a  President's  veto) 
by  an  extraordinary  majority— a  two-thirds  majority  in 
each  House  to  override  the  President.  This  fact  of  life  may 
encourage  Congress  to  maintain  its  present  reUance  on  an- 
nual appropriations  and  annual  or  short-term  authoriza- 
tions. The  burden  will  then  be  on  agencies  to  secure  legisla- 
tive support  rather  than  on  Congress  to  stop  agency  ac- 
tions. 

Some  proponents  of  biennial  budgetmg  argue  that  Con- 
gress cannot  complete  its  budgetary  decisions  and  end  the 
reUance  on  continuing  resolutions  unless  it  moves  to  at 
least  a  two-year  cycle  of  authorizations,  appropriations, 
and  budget  resolutions.  Because  of  Chadha,  Members  of 
Congress  may  prefer  to  keep  agencies  on  a  short  leash, 
forcing  them  to  come  to  Congress  on  a  regular  basis  for 
program  authority  and  funds.  Congress  can  then  control 
agencies  by  simple  majority,  not  the  two-thirds  needed  in 
each  House  to  override  a  veto. 

Periodic  legislative  action  increases  the  workload  of  Con- 
gress somewhat,  and  yet  if  agencies  maintain  a  record  of 
good  will  and  cooperation,  reauthorization  and  funding 
can  be  done  without  a  substantial  burden  on  Congress.  If 
agencies  fail  to  act  in  good  faith,  Congress  has  all  the  more 
need  for  frequent  reauthorizations.  At  least  for  the 
present  time.  Congress  will  be  very  cautious  in  delegating 
to  agencies  any  additional  latitude  or  discretion  over  the 
spending  of  public  funds. 

Internal  Rules 

House  and  Senate  rules,  especially  those  governing 
authorizations  and  appropriations,  offer  Congress  an 
opportunity  to  exercise  the  functional  equivalent  of  the 
legislative  veto.  Chadha  may  allow  the  use  of  internal  rules 
for  this  purpose  because  the  rules  control  action  by  Con- 
gress rather  than  by  executive  agencies.  In  footnote  20  of 
the  decision,  the  Court  recognizes  that  each  House  "has  the 
power  to  act  alone  in  determining  specified  internal  mat- 
ters," but  that  this  exception  to  the  principles  of  bicameral- 
ism and  presentment  "only  empowers  Congress  to  bind  it- 
self .  .  ." 


One  might  also  include  another  "exception"  to  the  rule 
that  Congressional  action  having  the  force  of  law  be  sub- 
ject to  the  bicameral  requirement  and  the  Presentment 
Clauses.  Each  House  has  the  power  to  act  alone  in  deter- 
mining specified  internal  matters  However,  this  "ex- 
ception" only  empowers  Congress  to  bind  itself  and  is 
noteworthy  only  insofar  os  it  further  indicates  the  Fram- 
ers'  intent  that  Congress  not  act  in  any  legally  binding 
manner  outside  a  closely  circumscribed  legislative  arena, 
except  in  specific  and  enumerated  instances. 

'^  -INS  V.  Chadha, 

majority  opinion. 
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During  the  1950s,  the  Eisenhower  administration  chal- 
lenged the  constitutionality  of  "coming  into  agreement" 
provisions  that  Congress  had  added  to  statutes.  Before 
takingicertain  actions  on  defense  contracts,  mihtary  real 
estate,  and  other  matters,  agencies  were  directed  to  seek 
the  approval  of  specified  committees.  The  Justice  Depart- 
ment maintained  that  these  provisions  violated  the  prin- 
ciple of  separation  of  powers  by  engrafting  executive  func- 
tions onto  Members  of  Congress.' 

In  response  to  this  legal  challenge.  Congress  altered  the 
statutory  language  to  prohibit  the  appropriation  of  funds 
unless  the  authorizing  committee  of  jurisdiction  had 
adopted  a  committee  resolution  approving  an  agency  pro- 
posal (such  as  a  prospectus  for  a  public  building).  Essential- 
ly this  is  a  committee  veto,  giving  Congress  the  same  con- 
trol that  it  had  before.  Nevertheless,  the  Justice  Depart- 
ment acquiesced  by  reasoning  that  the  committee  resolu- 
tion was  part  of  internal  congiessional  rulemaking  and  did 
not  affect  the  executive  branch.'  Whether  the  administra- 
ition  will  tpke  a  bolder  stance,  in  hghi  of  Chadha,  remains 
to  be  seen. 

Over  the  past  few  years,  Representative  Elliott  Levitas 
has  sponsored  several  amendments  that  rely  on  the  appro- 
priations power  to  control  agency  actions  In  a  number  of 
statutes  he  has  added  the  following  language:  "No  part  of 
any  appropriation  contained  in  this  Act  shall  be  available 
to  implement,  administer,  or  enforce  any  regulation  which 
has  been  disapproved  pursuant  to  a  resolution  of  disap- 
proval duly  adopted  in  accordance  with  the  appHcable  laws 
of  the  United  States."*  This  kind  of  language  is  more  in  the 
nature  of  limitation  and  raises  the  issue  of  an  unconstitu- 
tional condition  on  delegated  authority.  The  Justice 
Department  regards  the  Levitas  language  as  unconstitu- 
tional." 

Informal  Accommodations 

In  the  years  following  World  War  II,  executive  agencies 
and  congressional  committees  entered  into  a  number  of  in- 
formal agreements  to  balance  the  executive  need  for  flexi- 
bility with  the  legislative  need  for  control.  Part  of  this 
accommodation  concerned  what  has  come  to  be  known  as 
"reprogramming";  shifting  funds  within  an  appropriation 
account  from  one  purpose  to  another.  Depending  on  the 
nature  and  magnitude  of  the  reprogramming,  agencies  had 
to  notify  and  in  some  cases  seek  the  prior  approval  of 
designated  committees  and  subcommittees. 

Since  this  type  of  understanding  rarely  found  its  way 
into  statutes,  no  constitutional  issue  emerged.  Agencies 
were  legally  free  to  ignore  the  committees  and  reprogram 
as  they  wished,  but  they  chose  to  comply  with  the  commit- 
tee opinions  because  they  feared  retribution  in  the  form  of 
budget  cutbacks,  line-itemization,  and  other  sanctions. 

This  type  of  legislative  (or  committee)  veto  operated 
early  in  1983  when  President  Reagan  wanted  to  repro- 
gram $60  million  to  El  Salvador.  The  administration 
honored  the  reprogramming  procedure,  touching  base  with 
the  authorizing  and  appropriation  committees  to  secure 
their  support.  At  the  same  time,  the  administration 
accepted  a  number  of  limitations,  terms  and  conditions 
added  by  the  review  committees.  Whatever  the  particulars 
of  the  legal  situation,  agencies  know  that  they  ignore  the 
sentiments  of  congressional  committees  at  their  own  peril. 

These  understandings  were  part  of  the  pre-Chadha  world 
and  will  persist  in  the  future.  They  are  not  legal  in  effect. 
They  are,  however,  in  effect  legal.  Agency  directives  and 


financial  management  manuals  are  quite  precise  in  speci- 
fying the  need  for  prior  approval  from  designated  com- 
mittees and  subcommittees  before  implementing  certain 
administrative  actions.  Reprogramming  is  typically  called 
an  informal  accommodation.  In  fact,  the  process  is  highly 
formalized,  calling  into  play  detailed  instructions  that  are 
well  known  to  participants  in  both  branches. 

Even  after  Chadha,  Congress  continues  to  place  com- 
mittee vetoes  and  reprogramming  agreements  into  appro- 
priations bills  and  these  bills  have  been  signed  into  law. 
The  Supplemental  Appropriations  Act  for  fiscal  1983  be- 
came law  on  July  30,  1983— more  than  a  month  after  the 
Court's  decL^ion— and  yet  it  contains  three  committee 
vetoes.  In  a  section  covering  the  Ojrps  of  Engineers,  the 
statute  requires  the  prior  approval  of  the  Appropriations 
Committees  for  the  reimbursement  of  funds  for  the  Ven- 
tura Marina  Project.  Reprogramming  of  contract  authority 
and  budget  authority  for  certain  HUD  programs  also  re- 
quires the  approval  of  the  Appropriations  Committees.  In 
the  third  committee  veto,  affecting  the  Interior  Depart- 
ment, the  termination  of  certain  programs  or  facihties  re- 
quires either  enactment  of  the  Interior  Appropriations  Act 
or  "approved  reprogramming  procedures."  Although  re- 
programming is  usually  an  informal,  non.'statutory  process, 
this  language  appears  to  convert  an  informal  prior-ap- 
proval procedure  into  a  legally  binding  committee  veto  to 
be  exercised  by  the  Appropriations  Committees.'  Agencies 
could  argue  that  reprogramming  procedures  are  not  bind- 
ing and  no  statute  can  make  them  so,  but  accommodations 
will  most  likely  be  made  to  avoid  constant  friction  between 
agencies  and  their  review  committees.  Rigid  adherence  to 
legal  doctrine  is  often  too  costly  in  political  terms. 

The  briefs  filed  in  Chadha  set  the  executive  branch 
against  Ongress,  putting  the  two  pohtical  branches  in 
what  appears  to  be  a  collision  course.  And  yet  the  history 
of  the  legislative  veto  has  not  been  one  of  irreconciable 
conflict  between  the  two  branches.  For  the  most  part,  0)n- 
gress  recognized  that  executive  officials  need  discretionary 
(legislative)  authority;  executive  officials  appreciated  that 
Members  of  Congress  need  some  form  of  oversight  (ad- 
ministrative) control.  The  practical  basis  for  this  mutual 
imderstanding  of  shared  roles  has  not  been  altered  by  the 
Ourt's  decision.  With  or  without  the  blessing  of  the  judi- 
ciary, (Congress  will  continue  to  control  agency  actions  by 
means  other  than  the  full-fledged,  regular  legislative 
process. 

'  129  Cong,  Rec,  H4504  (daily  ed  June  28.  1983).  Statement  by  Congress- 
man DanGlickman. 

'  41  Op.  AG.  230(195.51;  41  Op.  A.G.  300(1957). 

'  For  example,  see  the  statement  of  President  Nixon  upon  signmg  the 
Public  Buildings  Amendments  of  1972;  Public  Papers  of  the  Presidents. 
1972.  p  687. 

'  For  example,  section  4l;3  of  the  HUD  appropriations  bill  for  fiscal  1984. 
P.L  98-45. 97  Stat,  219. 230  (July  12. 1983) 

'  Letter  to  Chairman  Mark  O.  Hatfield.  Senate  Committee  on  Appropria- 
tions, from  Robert  A.  McConnell.  Assistant  Attorney  General.  Office  of 
Legislative  Affairs.  Department  of  Justice,  regarding  H.R.  4169  (October 
27.  1981). 

'  For  the  "approved  reprogramming  procedures."  see  H.  Rept.  No. 
97-942.  pp.  8-9. 


Louis  Fisher  is  a  specialist  in  American  national  government. 
Government  Division. 
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LEGISLATIVE  VETOES  IN 
ENERGY  LEGISLATION 


Many  of  the  energy-related  bills  passed  since  the  Arab 
oU  embargo  were  subject  to  intense  debate  and  required  a 
careful  balancing  of  competing  interests.  As  a  result,  the 
device  of  the  legislative  veto,  v/hich  gave  the  Congress  a 
second  chance  to  approve  or  disapprove  executive  actions, 
was  often  included  as  an  option  in  reaching  a  compromise. 
Such  provisions  appear  in  many  of  the  major  energy  bills 
on  the  books  today. 

Despite  widespread  presence  of  the  legislative  veto  op- 
tion in  energy  legislation,  its  nullification  will  probably 
have  little  significance  in  many  cases.  A  number  of  such 
provisions  deal  with  relatively  minor  matters— such  as  the 
option  by  a  committee  or  a  single  House  to  waive  the  wait- 
ing period  in  a  "report-and-wait"  reqai/ement  on  an  execu- 
tive action.  Others  give  Congress  review  of  actions  whose 
importance  has  waned  as  the  energy  crisis  has  become  less 
acute.  In  fact,  in  only  one  energy  area— nuclear  non-proUf- 
eration  legislation— does  the  legislative  veto  play  a  central 
role  in  energy  issues  that  are  of  continuing  coiicem  to  the 
Congress.  (Federal  lands  management,  which  can  affect 
energy  and  mineral  resource  development,  is  another  legis- 
lative area  greatly  affected  by  the  Chadha  decision.  See  the 
article  in  this  issue.) 

Several  other  veto  provisions,  however,  deal  with  issues 
that  are  currently  the  subject  of  pending  legislation.  These 
include  the  pricing  and  deregulation  provisions  in  the  Nat- 
ural Gas  PoUcy  Act  and  the  issue  of  exporting  Alaskan  oil. 
In  other  areas,  such  as  the  amendment  of  automobile  fuel 
economy  standards  and  the  setting  of  fees  for  utilities  to 
pay  for  nuclear  waste  management,  actions  by  the  execu- 
tive may  be  controversial  enough  to  have  raised  the  possi- 
bility of  a  congressional  veto  if  the  device  were  still  avail- 
able. Whether  they  lead  to  legislative  action  will  depend 
largely  on  the  circumstances  at  the  time  the  issue  is  raised. 
A  further  category  of  energy  legislation  deals  with  issues 
that  are  not  currently  of  very  great  interest;  however, 
these  legislative  vetoes  could  be  significant  if  energy 
scarcity  becomes  a  topic  of  concern  again.  The  Synfuels 
Corporation  falls  into  this  category. 

Nuclear  Non-Prolifera  tion 

Legislation  to  avoid  the  further  spread,  or  proliferation, 
of  nuclear  weapons  authorizes  many  actions  by  the  execu- 
tive branch  which  must  be  submitted  to  Congress  for  a 
specified  time  and  which  do  not  take  effect  if  disapproved 
by  concurrent  resolution.  Most  of  these  provisions  appear 
in  the  Atomic  Energy  Act  of  1954  as  amended  by  the  Nu- 
clear Non-ProUferation  Act  of  1978;  several  others  are  in 
the  Foreign  Assistance  Act  of  1961,  as  amended  most  re- 


cently by  the  International  Security  and  Development  Co- 
operation Act  of  1981.  These  acts  contain  11  such  legis- 
lative veto  provisions. 

Requirements  that  certain  proposed  executive  actions  be 
submitted  to  Congress  for  consideration  and  possible  ap- 
proval or  disapproval  are  nothing  new  for  atomic  energy 
legislation.  The  Atomic  Energy  Act  of  1946  prohibited 
U.S.  exchange  of  nuclear  information  with  other  countries 
for  industrial  purposes  until  Congress  had  declared  by 
joint  resolution  that  effective  and  enforceable  interna- 
tional safeguards  had  been  established.  Later  when  Con- 
gress rewrote  the  atomic  energy  legislation  in  the  Atomic 
Energy  Act  of  1954,  it  provided  for  congressional  disap- 
proval by  concurrent  resolution  of  agreements  for  nuclear 
cooperation  that  were  negotiated  by  the  executive  branch. 
The  number  of  such  veto  provisions  multipUed  in  the 
1970s  after  India  tested  a  nuclear  explosive  in  1974  and 
after  reports  that  West  German  contracts  with  Brazil,  and 
French  contracts  with  Pakistan  and  South  Korea,  involved 
supply  of  sensitive  nuclear  technologies. 

While  none  of  these  congressional  veto  powers  has  ac- 
tually been  exercised,  their  existence  has  enabled  Congress 
to  keep  pressure  upon  the  executive  branch  to  go  slowly  on 
certain  decisions  of  non-proliferation  pohcy,  or  to  avoid 
other  actions  that  might  trigger  congressional  disapprov- 
al. One  veto  provision  that  was  partially  exercised  con- 
cerned President  Carter's  decision  in  1980  to  authorize  a 
nuclear  export  to  India.  The  House,  after  lengthy  debate, 
voted  for  disapproval,  but  the  concurrent  resolution  did 
not  pass  the  Senate. 

The  Administration  will  probably  see  the  Chadha  deci- 
sion as  weakening  congressional  influence  over  the  admin- 
istration of  U.S.  non-prohferation  policy,  with  a  corre- 
sponding increase  in  flexibility  for  the  executive  branch  in 
deaUng  with  other  countries  on  matters  of  nuclear  trade 
and  cooperation.  The  executive  branch  may  also  feel  less 
constrained  in  its  interpretations  and  administration  of 
the  statutory  goals  and  pohcies  in  U.S.  non-proUferation 
legislation.  This  will  concern  those  Members  of  Congress 
who  would  prefer  a  strict  interpretation  of  the  atomic  en- 
ergy statutes. 

Other  governments  and  their  electric  power  industries 
are  likely  to  interpret  the  Supreme  Court's  decision  in  a 
way  pleasing  to  the  administration:  as  making  U.S.  nu- 
clear supply  agreements  more  predictable  and  rehable  be- 
cause there  would  be  less  risk  of  congressional  disapprov- 
als. They  also  may  hope  to  get  more  favorable  treatment 
from  the  United  States  in  the  administration  of  U.S.  con- 
trols over  nuclear  exports  and  their  subsequent  uses. 
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The  Reagan  administration  has  said  that  it  will  continue 
to  submit  various  non-proliferation  matters  to  Congress  as 
is  now  required,  although  for  information  rather  than  for 
disapproval  through  legislative  veto.  So  Congress  will  still 
have  an  opportunity  to  mtervene  by  joint  resolution,  al- 
though it  may  have  to  muster  a  two-third  majority  to  over- 
ride a  presidential  veto.  Moreover,  Congress  retains  sub- 
stantial leverage  through  its  power  to  attach  riders  to  vari- 
ous appropriations  or  to  amend  the  Atomic  Energy  Act  of 
1954  to  place  new  Umits  upon  executive  branch  discretion. 


.  .  .  no  evidence  exists  that  the  administrative  process  is 
not  working  reasonably  well,  given  the  complexity  of  the 
task.  But  whatever  problems  there  are,  quick  fixes  tike  the 
legislative  veto  are  not  the  answer.  Nor  ts  it  sensible  for 
Congress  to  put  automatic  delays  onto  all  significant 
Executive  Branch  decisions  to  allow  Congress  time  to  pass 
overriding  legislation.  Nor  is  it  wise  for  Congress  to  re- 
quire positive  legislation  approving  rules  before  they  may 
go  into  effect.  Congress  must  recognize  that  it  can  not 
hope  to  run  the  Executive  Branch  and  that  it  must  devote 
its  attention  to  fundamental  problems  and  not  become  im- 
mersed in  individual  decisions  of  individual  agencies. 

— Alan  B.  Morrison, 

Attorney  for  Rai  Chadha.  statement  before 

the  House  Committee  on  the  Judiciary, 

July  18. 1983. 


The  effect  of  the  Court's  decision  will  probably  be  dis- 
cussed in  hearings  on  non-proliferation  poUcy  and  legisla- 
tion scheduled  by  the  Senate  Committee  on  Governmental 
Affairs  and  Foreign  Relations,  and  by  the  House  Commit- 
tee on  Foreign  Affairs.  However,  at  the  time  of  writing  no 
legislation  had  been  proposed  to  deal  with  the  effects  of 
the  Chadha  and  related  decisions  upon  U.S.  non-prolifera- 
tion policy. 

Altiska  Oil  Exports 

The  Trans-Alaska  Pipeline  Authorization  Act  of  1973 
amended  Section  28<u)  of  the  Mineral  Leasing  Act  of  1920 
to  bmit  exports  of  crude  oil  transported  by  pipeline.  The 
amendment  responded  to  "concern  that  the  companies  that 
control  the  North  Slope  oU  reserve  [at  Prudhoe  Bay, 
Alaska)  might  decide,  on  the  basis  of  private  commercial 
advantage,  to  make  export  sales  or  exchanges  that  result 
in  a  net  reduction  of  crude  oil  suppUes  available  to  the 
United  States,  or  an  increased  dependence  of  the  United 
States  upon  insecure  foreign  supplies."'  The  concern  was 
based  on  real  economic  factors,  since  transportation,  a 
major  cost  factor  in  Alaskan  oil,  would  be  much  cheaper  if 
the  oil  were  shipped  to  Japan  instead  of  the  West  Coast. 

The  amendment  to  Section  23(u)  does  not  flatly  prohibit 
the  export  of  North  Slope  crude  oil  (or  any  U.S.  domes- 
tically produced  oil  that  at  some  point  was  carried  in  pipe- 
line over  federal  rights-of-way),  but  it  effectively  limits 
such  experts  to  two  specified  circumstances:  an  equal  ex- 
change of  crude  oil  with  an  adjacent  country,  or  a  finding 
by  the  President  that  the  exports  of  oil  "will  not  diminish 
the  total  quantity  of  petroleum  available  to  the  United 
States  and  are  in  the  accord  with  the  Export  Administra- 
tion Act  of  1967."'  (That  Act  at  that  time  empowered  the 
President  to  "prohibit  or  curtail  exports  of  any  articles, 
materials  or  supplies,  including  petroleum  when  it  be- 
comes necessary  to  protect  the  domestic  economy  from  ex- 
cessive drain  of  scarce  materials  and  to  reduce  the  serious 
inflationary  impact  of  foreign  demand.")  The  finding  is 


subject  to  congressional  disapproval  by  concurrent  resolu- 
tion. 

The  limitations  in  Section  28(u)  were  supplemented  by 
much  more  severe  restrictions  in  1977  and  1979  amend- 
ments to  the  Export  Administration  Act.  These  later 
amendments  made  it  essentially  impractical  to  export 
Alaskan  oil  at  all.  One  requirement,  for  instance,  was  that 
75  percent  of  the  savings  that  would  accrue  to  the  oil  com- 
pany through  shorter  transportation  costs  and  other  fac- 
tors be  passed  on  to  consumers:  a  determination  impossi- 
ble to  make  in  advance.  The  amendments  were  due  to  ex- 
pire by  September  30,  1983,  however.  Without  them  the 
provisions  of  Section  28(u)  were  all  that  prevented  exports, 
and  now  Chadha  has  invalidated  the  legislative  veto  provi- 
sion over  a  finding  that  would  allow  them.  While  the  Rea- 
gan administration  did  not  immediately  take  advantage  of 
the  decision  to  make  such  a  finding,  it  had  argued  before 
the  decision  that  exports  made  economic  sense. 

Synthetic  Fitets  Corpomtion 

A  major  provision  of  the  Energy  Security  Act  of  1980 
was  creation  of  the  United  States  Synthetic  Fuels  Corpora- 
tion (SFC),  the  largest  publicly  funded  corporation  in  the 
United  States  SFC  was  directed  to  accelerate  the  commer- 
cialization of  an  environmentally  acceptable  and  econom- 
ically feasible  synfueis  industry.  The  (>)rporation,  which 
fimctions  primarily  as  an  investment  bank,  provides  the 
private  sector  with  financial  assistance  to  reduce  the  risks 
of  investing  in  commercial  synfuel  projects.  Thus  far,  Con- 
gress has  authorized  up  to  $20  billion  and  appropriated 
about  $14.8  biUion  for  SFC  to  implement  its  program. 

The  Ojrporation's  Board  of  Directors  can  decide  which 
projects  to  fund  and  how  to  fund  them,  but  some  of  those 
decisions  are  subject  to  a  one-House  legislation  veto.  In- 
cluded are  decisions  to  provide  additional  aid  to  projects 
that  are  more  than  250  percent  over  original  cost  esti- 
mates, and  to  take  control  or  lease  back  a  project  that  was 
receiving  SFC  aid. 

The  Corporation  currently  plans  to  provide  up  to  $13.2 
billion  of  financial  incentives  through  fiscal  year  1984  to 
about  13  commercial-scale  synfueis  projects.  SFC  is  likely 
to  commit  most,  if  not  all,  of  the  funds  Congress  appropri- 
ated for  the  first  phase  of  its  program  if  these  plans  are 
fuUy  implemented.  If  this  occurs,  SFC  would  not  have  the 
funds  needed  to  carry  out  other  sections  of  the  Energy  Se- 
curity Act,  including  those  subject  to  legislative  veto.  Thus 
the  veto  provisions  appear  unlikely  to  become  important 
during  the  next  few  years  unless  further  funding  for  SFC 
is  appropriated. 

Another  legislative  veto  applies  to  a  request  by  SFC  to 
delay  up  to  one  year  a  requirement  that  it  submit  a  com- 
prehensive strategy  report  by  June  30,  1984.  It  appears 
likely  that  the  SFC  will  ask  for  this  extension. 

Nuclear  Waste  Disposal 

A  major  issue  in  the  debate  over  the  Nuclear  Waste  Pol- 
icy Act  of  1982  was  the  role  of  state  and  Indian  authorities 
in  the  siting  of  repositories  for  high-level  radioactive 
waste.  As  action  on  the  bill  approached  an  end,  the  issue 
narrowed  to  the  question  of  whether  to  override  a  state  or 
Indian  veto  of  a  site  by  a  one-House  vote  or  a  two-House 
joint  resolution.  The  final  decision  was  to  go  for  the 
Chadha-proof  joint  resolution,  but  the  Congress  arrived  at 
that  point  by  a  curious  route.  In  doing  so,  it  gave  an  inter- 
esting msight  on  congressional  views  of  the  legislative 
veto  prior  to  the  Chadha  decision. 
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The  Senate  version  had  a  one-House  provision;  the  bill 
taken  up  on  the  floor  of  the  House  provided  a  joint  resolu- 
tion, but  that  was  amended  to  provide  for  a  one-House 
vote.  Because  there  was  no  time  at  the  end  of  the  session 
for  a  conference  committee,  proponents  of  the  bill  reached 
an  informal  compromise  on  a  bill  which  was  passed  with 
little  debate  by  the  Senate,  and  by  the  House  under  a  rule 
that  allowed  no  amendments.  One  of  the  features  of  the 
compromise  bill— a  feature  not  in  the  versions  passed  by 
either  House— was  the  joint  resolution  requirement  to 
override  state  or  Indian  objections.  The  compromise  bill 
passed,  in  the  final  hours  of  the  97th  Congress. 

In  arguing  against  the  amendment  with  the  one-House 
veto  provision.  Representative  Richard  Ottinger  cited  the 
D.C.  Court  of  Appeals  decision  of  January  29,  1982,  that 
such  devices  were  unconstitutional.'  The  House  did  not  ac- 
cept that  argument,  and  voted  190-184  to  adopt  the 
amendment.  When  the  compromise  version  later  came 
back  from  the  Senate  with  the  two-House  provision  in  it, 
however,  only  a  few  House  voices  were  raised  against  it. 

The  final  version  of  the  bill  also  contains  a  one-House 
veto  over  decisions  by  the  Secretary  of  Energy  to  adjust 
the  fee  imposed  on  nuclear  utilities  to  pay  for  waste  dis- 
posal (Sec.  302).  Either  by  chance  or  by  design,  the  Con- 
gress guaranteed  that  a  crucial  provision  of  the  Nuclear 
Waste  bill— the  role  of  the  states— would  be  unaffected  by 
Chadha,  but  left  the  less  important  fee-setting  process  to 
take  its  chances  in  the  Supreme  Court. 

Automobile  Fuel  Economy  Standards 

The  Energy  Pohcy  and  Conservation  Act  allows  the  Sec- 
retary of  Transportation  to  amend  the  certified  average 
fuel  economy  (CAFE)  standards  after  model  year  1985. 
Amendments  which  increase  the  standard  above  27.5 
miles  per  gallon  or  below  26.0  miles  per  gallon,  however, 
are  subject  to  congressional  veto.  Currently,  two  major 
manufacturers  are  urging  some  relaxation  of  the  standards 
because  consumer  preferences  make  it  likely  that  the 
mani  f acturers  will  be  in  non-compUance  with  the  stand- 
ards for  model  year  1984  and  1985.  Congressional  hear- 
ings have  been  held.  Should  the  administration  choose  to 
relax  the  standards  below  the  26.0  mpg  Umit,  the  Congress 
would  have  no  authority  under  the  legislative  veto  device 
to  reverse  the  decision. 

Natural  Gas 

The  Natural  Gas  Pohcy  Act  of  1978  contains  two  legis- 
lative veto  provisions  of  major  significance.  One  concerns 
"incremental  pricing"  provisions,  and  the  other  ultimate 
price  decontrol  of  gas  in  1985. 

NGPA  required  the  Federal  Energy  Regulatory 
Ommission  (FERC)  to  promulgate  "Phase-U"  rules  under 
which  most  gas  consumed  by  the  industrial  sector  would  be 
"incrementally"  priced  based  on  the  price  of  No.  2  heating 
oil.  The  Phase-II  regulations  were  submitted  to  the  Con- 
gress in  1980,  by  which  time  there  was  broad  consensus 
that  further  implementation  of  incremental  pricing  was  no 
longer  advisable.  FERC  itself  recommended  that  the  regu- 
lations be  rejected;  the  Congress  agreed,  with  only  35 
votes  in  favor  of  Phase  II.  FERC  then  attempted  to  revoke 
the  regulations  to  make  sure  that  they  would  not  go  into 
effect  if  the  congressional  action  proved  invalid. 

Both  the  congressional  veto  of  the  Phase-II  regulations, 
and  the  subsequent  revocation  of  them  by  FERC,  were 
challenged  in  court.  In  January  1982  the  D.C.  Circuit 
0)urt  declared  the  veto  unconstitutional,'  and  the  Su- 


preme Ck)urt,  a  few  days  after  Chadha,  affirmed  the  deci- 
sion without  opinion.'  Once  the  case  involving  FERC's 
revocation  of  the  Phase-II  regulations  is  finalized  by  the 
Court  of  Appeals,  FERC  may  have  to  take  further  action  if 
it  wants  to  prevent  them  from  taking  effect. 

NGPA  also  provides  that  price  controls  on  many  types  of 
"new"  natural  gas  be  hfted  on  January  1,  1985,  but  that 
six  months  after  that  date  the  President  may  reimpose 
controls,  subject  to  disapproval  by  concurrent  resolution. 
The  Congress  may  itself  reimpose  controls  by  concurrent 
resolution,  after  the  6-month  decontrol  period. 

The  Supreme  Court  action  ehminates  the  option  of  Con- 
gress either  to  veto  a  presidential  decision  to  reimpose  con- 
trols, or  to  reimpose  them  itself  by  concurrent  resolution. 
The  six-month  hiatus  during  which  neither  the  President 
nor  the  Congress  can  impose  controls  has  been  one  factor 
in  efforts  to  pass  new  legislation  on  natural  gas,  and  the 
legislative  veto  decision  may  add  further  impetus  in  that 
direction.  In  any  case,  its  ehmination  as  a  possible  compro- 
mise device  will  probably  affect  the  shape  of  any  new  legis- 
lation that  is  developed. 

'  S.  Rept.  No-  93-207,  p.  27. 

■  PL.  93-15.3.  section  28(u)- 

■  128  ConR.  Rec.  H8546  (daily  ed.  November  28. 1982) 

*  Consumer  Energy  Council  of  America  v.  Federal  Energy  Regulatory 
Commission,  673  F.2d  425  (D.C.  Cir,  1982). 

'  Process  Gas  Consumer  Group  v.  Consumers  Energy  Council  of  America. 
103 .set  3556(19831. 
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ADELA  BACKIEL  and  PAMELA  BALDWIN 


WHO  CONTROLS  THE  FEDERAL  LANDS 
AFTER  CH^DHyA? 


The  first  major  controversy  since  the  Supreme  Court's 
decision  in  Chadka  has  erupted  between  the  House  Interior 
and  Insular  Affairs  Committee  and  the  U.S.  Department 
of  the  Interior  (USDI).  Secretary  of  the  Interior  James  G. 
Watt  conducted  a  coal  lease  issue  in  the  Fort  Union  coal  re- 
gion despite  the  Committee's  resolution  notifying  him  to 
withdraw  the  lands  involved  from  coal  leasing.  A  lawsuit 
was  filed  that  may  test  the  authority  to  Congress  to  im- 
pose certain  controls  over  executive  branch  actions  in  the 
context  of  federal  land  legislation. 

Legislative  veto  provisions  are  found  in  many  statutes 
pertaining  to  natural  resources.  However,  the  most  im- 
mediate and  greatest  impact  of  Chadha  in  this  area  is 
liksly  to  be  on  land  laws,  particularly  the  Federal  Land  Pol- 
icy and  Management  Act  of  1976  (FLPMA)  which  governs 
the  management  of  most  of  the  vast  federal  land  holdings. 
Federal  land  (including  submerged  land)  is  the  focus  of  this 
article.  Federal  and  state  coordination  on  uses  of  the  coast- 
al zone  is  also  discussed. 

The  Coal  Leasing  Controversy 

The  House  Interior  Committee  passed  a  resolution  on 
August  3,  1983  notifying  the  Secretary  of  the  Interior  to 
withdraw  certain  lands  from  coal  leasing.  In  doing  so,  the 
Committee  invoked  §204(e)  of  FLPMA,  a  seldom  used  sec- 
tion that  appUes  when  "an  emergency  situation  exists  and 
extraordinary  measures  must  be  taken  to  preserve  values 
that  would  otherwise  be  lost  .  .  ."  The  resolution  alleges 
that  USDI  was  receiving  less  than  fair  market  value  for 
the  coal  and  also  expresses  concern  about  the  effects  of 
coal  development  on  the  environment.  The  House  Commit- 
tee approved  the  measure,  voting  along  party  lines,  27-14. 

The  House  Interior  Committee  took  similar  action  in 
1981  when  it  directed  the  Secretary  to  withdraw  the  Bob 
Marshall  and  certain  other  wilderness  lands  from  mineral 
leasing.  Although  the  Secretary  compUed  with  the  resolu- 
tion, he  also  indicated  that  he  questioned  the  constitution- 
ality of  the  Committee's  action  and  was  complying  in  the 
interest  of  maintaining  harmony  between  Congress  and 
the  executive  branch.  The  Committee  action  was  chal- 
lenged in  a  court  suit  by  public  interest  groups.  In  an  am- 
biguous and  controversial  opinion,  a  federal  district  court 
avoided  the  constitutional  issues  by  interpreting  §204(e)  as 
"requirfing]  the  Executive  branch  to  take  affirmative  ac- 
tion at  the  request  of  a  single  congressional  committee. 
But  since  the  Secretary  is  allowed  to  exercise  his  discretion 
in  implementing  that  request,  the  Committee's  authority 
is  sufficiently  similar  to  traditional  committee  powers  .  .  . 


and  to  proper  report  and  wait  provisions  to  pass  constitu- 
tional muster."' 

Subsequently,  the  House  made  several  attempts  to  re- 
strain USDI  efforts  to  increase  coal  leasing  on  federal 
lands,  and  a  commission  to  study  the  Department's  coal 
'  leasing  program  was  established  in  the  fiscal  1983  supple- 
mental appropriations  bill. 

In  the  interest  of  harmony.  Secretary  Watt  and  the 
Chairman  of  the  House  Interior  Committee,  Representa- 
tive Morris  K.  UdaU,  initially  sought  a  compromise  on  the 
Fort  Union  lease  sales,  even  though  there  was  a  possibibty 
that  a  coal  leasing  moratorium  might  be  in  effect  on  Oc- 
tober 1,  1983  '  In  an  exchange  of  letters.  Chairman  UdaU 
asked  if  the  lease  sales  could  be  delayed  until  early  October 
when  the  Committee  could  hold  hearings.  The  Secretary 
agreed  to  defer  the  lease  sales  until  the  end  of  September, 
but  no  later.  This  was  unacceptable  to  the  Committee  and 
it  approved  the  controversial  resolution  August  3,  1983. 
Secretary  Watt  wrote  to  Chairman  Udall  that  attorneys 
for  USDI  and  the  Department  of  Justice  advised  him  that 
in  the  wake  of  Chadha  any  Committee  resolution  must  be 
interpreted  as  a  request  for  executive  branch  action. 


.  .  .  our  Solicitor's  Office  and  the  Department  of  Justice 
have  advised  strongly  that  in  the  wake  of  the  Supreme 
Court  decision  on  the  unconstitutionality  of  the  legislative 
veto,  any  [committee]  resolution  must  be  interpreted  as  a 
request  for  Executive  Branch  action  .  .  .  .  I  am  further  ad- 
vised that  any  attempted  resolution  purporting  to  direct  a 
withdrawal  of  tracts  from  the  Fort  Union  lease  offering 
would  be  in  direct  conflict  with  the  legislative  process  de- 
veloped by  the  Framers  of  the  Constitution  as  recently  in- 
terpreted by  the  Supreme  Court. 

—Secretary  of  the  Interior  James  G.  Watt. 

letter  of  August  2. 1983.  to  Congressman 

Morris  K.  Udall.  Chairman  of  the  House 

Committee  on  Interior  and  Insular  Affairs. 


On  September  8,  1983,  the  National  WUdhfe  Federation 
and  The  Wilderness  Society  filed  suit  in  a  federal  district 
court  to  secure  an  injunction  against  USDI  to  stop  the 
lease  sale.  They  were  later  joined  by  Chairman  Udall  who 
intervened  as  party-plaintiff.  The  plaintiffs  charge  that 
coal  development  in  the  proposed  areas  raises  problems  of 
air  quaUty  and  wildlife  habitat;  that  the  Secretary  acted  il- 
legally by  proceeding  with  the  coal  lease  sale  in  the  face  of 
the  Committee  resolution;  and  that  USDI  had  failed  to  fol- 
low its  own  regulations  governing  the  situation.  A  tempo- 
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rary  restraining  order  was  initially  denied  and  the  sale  was 
held  on  September  14.  The  court  subsequently  issued  a 
temporary  restraining  order  barring  further  processing  of 
leases  when  it  appeared  that  leases  might  be  issued  before 
the  hearing  scheduled  for  September  27.  and  ordered  re- 
argument  of  the  legal  questions  previously  raised.  The 
court  also  directed  the  parties  to  address  the  effect  of  the 
Article  IV  congressional  power  over  public  property  in  the 
matter. 

BE  IT  FURTHER  RESOLVED.  That  the  Chair  of  this 
Committee  be  authorized  and  directed  to  notify  the  Secre- 
tary of  the  Interior  that  an  emergency  sititation  exists, 
and  that,  except  for  emergency  leasing .  .  ,  and  for  tease 
modifications  .  .  .  certain  lands  within  the  Fort  Union 
Coal  Region  .  .  .  are  to  be  immediately  withdrawn  by  the 
Secretary  of  the  Interior  from  coal  leasing  .  .  . 

—Committee  resolution  of  August  3, 1983, 

by  the  House  Committee  on  Interior 

and  Insular  Affairs. 

On  September  28  the  coiu^.  issued  a  preliminary  injunc- 
tion on  its  finding  that  plaintiffs  were  likely  to  prevail 
with  their  contention  that  USDI  unlawfully  failed  to  fol- 
low its  applicable  regulations,  irrespective  of  whether 
§204(e)  is  a  vaUd  exercise  ot  the  authority  to  regulate  fed- 
eral property  given  Congress  under  Article  FV  of  the  Con- 
stitution. A  subsequent  memorandum  opinion  issued 
October  6  reiterated  its  holding  and  elaborated  upon  its  ra- 
tionale. 

On  October  1,  the  President  signed  a  continuing  resolu- 
tion that  includes  temporary  funding  for  USDI  programs 
until  November  10, 1983,  "to  the  extent  and  in  the  manner 
provided  for  in  the  conference  report"  on  the  fiscal  1984 
Interior  appropriations  bill.  The  conference  report  estab- 
lished a  moratorium  on  USDI  coal  leasing  from  October  1 
until  90  days  after  the  report  of  the  coal  leasing  commis- 
sion. The  possible  effects  of  this  moratorium  on  the  litiga- 
tion of  § 204(e)  are  not  yet  known. 

Other  Vetoes  in  FLPMA 

FLPMA  also  contains  other  congressional  controls  over 
significant  land  management  actions.  Sales  of  land  involv- 
ing tracts  of  2,500  acres  or  more,  use-restrictions  on  large 
tracts,  and  withdrawals  and  renewals  of  withdrawals  in- 
volving 5,000  or  more  acres  are  subject  to  various  "legis- 
lative vetoes".  These  provisions  are  hsted  in  Table  1. 

During  the  early  history  of  federal  land  management, 
pubhc  lands  were  administered  by  the  Bureau  of  Land 
Management  (BLM)  primarily  in  accordance  with  policies 
that  emphasized  their  sale  and  disposal  to  settlers.  Unlike 
the  U.S.  Forest  Service  or  the  National  Park  Service,  BLM 
had  no  organic  act  that  gave  it  management  authority  or 
pohcy  guidance.  Laws  governing  the  pubhc  domain  were 
fragmented  because  the  federal  government  was  consid- 
ered a  temporary  custodian  of  the  lands.  During  this  time 
over  70  percent  of  the  public  domain  it)  the  contiguous  48 
states  was  transferred  to  private  or  state  ownership.  But 
the  remaining  federally  owned  lands  eventually  came  to  be 
considered  a  national  asset  to  be  kept  in  the  hands  of  the 
federal  government.  With  the  enactment  of  FLPMA  in 
1976,  the  mission  of  BLM  was  changed  to  one  of  retention 
of  the  lands  and  to  multiple-use  management. 

As  pubhc  use,  rather  than  disposal,  became  an  objective 
for  pubUc  domain  lands,  withdrawals  were  increasingly 
used  as  a  management  tool.  Withdrawals  of  the  pubhc  do- 
main were  made  by  the  Secretary  of  the  Interior  for  Indian 


reservations  and  townsites  as  well  as  for  other  specific  pur- 
poses. Although  under  the  Constitution  Congress  has  the 
power  to  manage  and  dispose  of  federal  property,  Con- 
gress had  acquiesced  in  the  increased  exercise  of  this 
power  by  the  executive  branch,  including  the  making  of 
withdrawals.  By  enacting  FLPMA,  Congress  provided  a 
statutory  base  for  the  administration  of  the  pubhc  domain, 
and  also  dehberately  reasserted  congressional  control  over 
these  lands  by  providing  that  certain  actions  could  only  be 
taken  by  act  of  Congress  and  that  major  land  management 
decisions  are  subject  to  control  through  veto  mechanisms. 

Some  of  these  veto  provisions  are  worded  differently 
from  the  one  before  the  Court  in  Chadha  and  all  of  them 
were  enacted  pursuant  to  Congress's  power  to  manage  fed- 
eral property  under  Article  IV  of  the  Constitution,  facts 
that  give  rise  to  certain  supportive  historical  and  textual 
arguments.'  Nevertheless,  given  the  breadth  of  the 
Chadha  holding  and  other  recent  related  cases,  the  provi 
sions  are  of  questionable  constitutionality. 

If  a  court  finds  a  provision  unconstitutional,  it  then  must 
decide  whether  Congress  intended  the  rest  of  the  statute 
or  related  part  of  the  statute  to  remain  in  effect.  FLPMA 
contains  a  "severabihty"  section  that  is  evidence  of  con- 


gressional  intent  that  at  least  some  of  the  statute  should 
stand  even  if  some  of  the  provisions  are  found  invahd.  But 
the  legislative  history  indicates  there  is  serious  question 
whether  Congress  would  have  passed  the  withdrawal  and 
sales  provisions  without  the  legislative  veto  controls.  In 
addition,  FLPMA  contains  sections  that  repeal  many  pre- 
vious statutes  including  those  related  to  executive  with- 
drawal authority,  and  furthermore  expressly  nuUifies  any 
previous  imphed  authority  of  the  executive  to  make  with- 
drawals. This  fact  further  comphcates  analysis  of  the  sev- 
erabihty of  the  veto  provisions.  It  is  impossible  to  predict 
how  a  court  would  resolve  these  severabihty  problems,  but 
the  outcome  might  be  that  the  executive  branch  would  be 
able  to  exercise  important  land  management  authorities 
free  of  the  veto  controls. 

The  intricate  severabihty  problems  coupled  with  the  pro- 
found effects  of  possible  loss  of  congressional  control  over 
major  land  management  decisions  make  FLPMA  a  crucial 
candidate  for  congressional  consideration  of  alternatives 
to  the  legislative  veto. 
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TABLE  1 

Legislative  Veto  Provisions  of  the 
Federal  Land  Policy  and  Management  Act  of  1976 


S202(eX2) 


§203(c) 

§204(c) 
§204(e) 


§204(f) 


§204(1) 


Congress  may  disapprove  by  concurrent  resolu- 
tion management  decisions  that  eliminate  one  or 
more  major  land  uses  for  two  or  more  years  on 
land  of  100.000  acres  or  more. 
Land  sales  of  2.500  acres  or  more  may  only  be 
made  if  Congress  does  not  disapprove  by  concur- 
rent resolution. 

Withdrawals  of  5.000  acres  or  more  may  be  dis- 
approved by  concurrent  resolution  of  Congress. 
Emergency  withdrawals  shall  be  made  by  the  Sec- 
retary upon  notification  by  the  House  Interior 
and  Insular  Affairs  Committee  or  Senate  Energy 
and  Natural  Resources  Committee.  This  provision 
is  not  structured  as  a  veto,  but  may  function  as  a 
veto  in  practice. 

Extensions  of  withdrawals  are  subject  to 
disapproval  by  concurrent  resolution  of  Congress 
under  §204(c). 

Within  15  years  of  passage  of  FLPMA,  USDl 
must  complete  a  study  of  certain  withdrawals 
including  most  lands  closed  to  claims  under  the 
Mining  Law  of  1872  and  leasing  under  the  Miner- 
al Leasing  Act  of  1920.  Existing  withdrawals 
may  then  be  terminated  by  the  Secretary  unless 
Congress  disapproves  by  concurrent  resolution. 
§204(b)  Congress  may  suspend  disposal  of  certain  lands 

by  concurrent  resolution.  There  are  only  a  few 
parcels  of  land  to  which  this  section  still  may  ap- 
ply. 


Alaska  National  Interest  Lands  Conservation  Act 

The  Alaska  National  Interest  Lands  Conservation  Act  of 
1980  (ANILCA)  makes  most  public  lands  that  are  outside 
conservation  system  units,  and  not  withdrawn  for  special 
purposes,  available  for  selection  by  the  State  of  Alaska 
\mder  the  Alaska  Statehood  Act.  (The  Statehood  Act  al- 
lows the  State  to  select  approximately  104  milhon  acres 
from  federal  lands.)  Under  §906(jX5),  even  most  with- 
drawn lands  are  available  for  State  selection  except  with- 
drawn areas  greater  than  5,000  acres  that  are  specifically 
approved  by  concurrent  resolution,  a  mechanism  that  is  of 
questionable  constitutionaUty  under  Chadha.  Although 
the  concurrent  resolution  has  never  been  used  to  preclude 
Alaska  from  selecting  certain  lands.  Congress  will  no 
longer  have  this  protective  option  if  §906(jK5)  is  invalid. 
Alaska  has  ab-eady  selected  its  full  entitlement  of  lands, 
but  may  now  be  able  to  change  some  land  selections  that 
are  not  yet  final. 

Forest  and  Rangeland  Renewable 
Resources  Planning  Act 

The  Forest  and  Rangeland  Renewable  Resources  Plan- 
ning Act  of  1974  (RPA)  provides  for  long-range  manage- 
ment and  budget  planning  for  the  lands: and  resources 
imder  the  jurisdiction  of  the  U.S.  Department  of  Agricul- 
ture, Forest  Service.  Every  five  years  the  President  trans- 
mits to  Congress  a  Renewable  Resoiu-ces  Program  and  a 
Statement  of  Policy  to  be  used  in  framing  budget  requests. 
The  President  is  mandated  to  carry  out  programs  already 
established  by  law  in  accordance  with  the  Statement  of 
Policy,  "or  any  subsequent  amendment  thereof  approved 
by  Congress  .  .  .  unless  either  House  adopts  a  resolution  re- 
ported by  the  appropriate  Committee  of  jurisdiction  disap- 
proving the  Statement  of  Policy."  Because  this  one-House 


resolution  of  disapproval  of  the  Statement  of  PoUcy  may 
affect  further  actions  by  the  President,  the  Department  of 
Justice  considers  this  provision  unconstitutional  under 
Chadhu. 

In  1980  Congress  modified  the  RPA  Statement  of  Policy 
in  an  appropriations  act.  It  may  not  always  be  politically 
possible  to  enact  a  modification  to  the  Statement  of  PoUcy, 
but  clearly  no  constitutional  issues  arise  if  Congress  modi- 
fies the  Statement  of  Policy  through  legislation. 

Coastal  Zone  Management  Act 

The  Coastal  Zone  Management  Act  of  1972  (CZMA)  pro- 
vides incentives  for  federaUstate  cooperation  in  the  man- 
agement of  defined  coastal  areas.  Federal  grants  to  partici- 
pating states  assist  in  the  development  of  federally  ap- 
proved state  management  programs.  Also,  federal  actions 
directly  affecting  the  coastal  zones  of  participating  states 
must  be  consistent,  to  the  maximum  extent  practicable, 
with  the  respective  federally  approved  state  program. 

The  reauthorization  of  CZMA  in  1980  allowed  Congress 
to  veto  federal  coastal  zone  regulations  by  concurrent  reso- 
lution. Although  never  used,  this  veto  was  the  congres- 
sional response  to  state  concerns  that  federal  activities, 
such  as  the  outer  continental  shelf  oil  and  gas  leasing  pro- 
gram, might  be  inconsistent  with  state  coastal  zone  pro- 
grams. This  veto  provision  appears  unconstitutional  under 
Chadha  and  subsequent  holdings.  Now  that  Congress  has 
apparently  lost  this  tool  for  oversight  of  the  executive 
branch,  rules  may  be  promulgated  that  weaken  the  federal 
consistency  requirement  or  have  other  impacts  on  the 
state  coastal  programs. 

National  Parks  and  Recreation  Act 

The  Chadha  decision  affects  a  few  laws  with  more  re- 
gional than  national  interest.  For  example,  under  §1301  of 
the  National  Parks  and  Recreation  Act  of  1978,  the  Secre- 
tary of  Agriculture  may  only  make  certain  land  exchanges 
involving  more  than  6,400  acres  of  land  if  the  exchanges 
are  approved  by  concurrent  resolution  of  Congress.  This 
appears  impermissible  under  Chadha.  The  purpose  of  this 
exchange  authority  is  to  consoUdate  ownership  of  a 
checkerboard  land  pattern  that  resulted  from  land  grants 
to  railroads.  Other  statutory  authorities  that  do  not  con- 
tain veto  provisions  may  permit  these  exchanges. 

Marine  Protection,  Research,  and  Sanctuaries  Act 

The  Marine  Protection,  Research  and  Sanctuaries  Act  of 
1980  deals,  in  part,  with  protection  of  submerged  lands. 
Sanctuaries  designated  by  the  Secretary  of  Commerce  can 
be  vetoed  by  a  concurrent  resolution.  The  law  is  currently 
up  for  reauthorization  and  Congress  had  been  contemplat- 
ing enactment  of  more  control  over  the  executive  branch 
via  new  legislative  vetoes.  The  requirement  for  new  legis- 
lation may  prompt  Congress  to  explore  alternatives  to  the 
legislative  veto. 

Summary 

Although  the  Chadha  decision  did  not  address  congres- 
sional power  to  regulate  federal  property,  it  does  compel  a 
reassessment  of  the  role  of  Congress  in  the  management  of 
public  lands  and  natural  resources.  This  fact  is  clearly  dem- 
onstrated by  the  current  coal  leasing  controversy.  While 
arguments  can  be  made  in  defense  of  the  vetoes  in  the  land 
laws,  to  the  extent  that  any  of  the  provisions  set  out  above 
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are  invalid,  Congress  may  lose  much  of  its  control  over 
land  use  and  resource  management  decisions.  Therefore, 
Congress  may  wish  to  consider  alternatives  to  the  legisla- 
tive veto  that  provide  congressional  control  through  more 
clearly  valid  means. 


cal  1984  Interior  appropriations  bill.  Although  the  Senate  Appropriations 
Committee  rejected  the  moratorium,  the  full  Senate  passed  a  moratorium 
that  would  be  in  effect  until  90  days  after  the  coal  leaamg  review  commis- 
sion  completes  its  report.  The  Senate  version  of  the  moratorium  is  included 
ID  the  conference  repori;  on  the  fiscal  1964  Interior  appropriations  bill  and  is 


'  Pacific  Legal  Foundation  v.  Watt.  529  F.Supp,  982.  1004  {DC.  Mont. 
1982);  clarified  and  motion  for  reconsideration  denied  at  539  F.Supp-  1194 
(DC  Mont.  1982). 

'  A  coal  leasing  moratorium  was  included  in  the  House  version  of  the  fis- 
cal 1933  Interior  appropnations  bill.  The  moratorium  provision  passed  the 
House  but  lost  by  one  vote  in  the  Senate.  The  fiscal  1983  supplemental  ap- 
propriations bill  also  contained  a  moratorium  that  passed  the  House,  but 
not  the  Senate  However,  this  legislation  established  a  commission  to  study 
coal  leasing.  The  commission  has  already  begun  review  of  the  federal  coal 
leasing  program  The  House  again  included  a  leasing  moratorium  in  the  fis- 


incorporated  into  the  continuing  resolution  signed  October  1, 

'  For  a  discussion  of  these  arguments,  see  Baldwin.  'The  Effects  oflmmi 
grotion  and  Naturalization  Service  v.  Chadha  on  Certain  Provisions  in  the 
Federal  Land  Policy  and  Management  Act"  (CRS,  September  14, 1983). 


Adela  Backiel  is  an  analyst  in  natural  resources  policy,  Environ- 
ment and  Natural  Resources  Pobcy  Division. 
Pamela  Baldwin  is  a  legislative  attorney,  American  Law  Division 


BRUCE  K.  MULOCK 


Legislative  Vetoes  and  The  Independent 
Regulatory  Agencies:  Whose  Powers  Are 
Being  Balanced  and  Why? 


In  light  of  the  Supreme  Court's  decisions  this  sum- 
mer declaring  the  legislative  veto  unconstitutional, 
the  distribution  of  power  among  various  interests 
and  institutions  is  being  seriously  reevaluated  in  the 
search  for  appropriate,  workable  alternatives.  It  has 
been  apparent  over  the  course  of  the  past  several 
years  that  widely  divergent  views  exist  in  the  Con- 
gress and  elsewhere  about  what  problems  vetoes  are 
intended  to  address,  which  laws  should  include  such 
mechanisms,  and  how  they  should  operate.  With  re- 
gard to  the  particular  subject  of  congressional  delega- 
tions of  power  to  independent  regulatory  agencies  or 
commissions,  the  issues  are  especially  complex.  In  ex- 
amining these  issues,  this  article  discusses  some  of 
the  controversies  associated  with  these  unique  gov- 
ernmental bodies,  with  particular  focus  on  the  Feder- 
al Trade  Commission  (FTC),  considered  by  many  to 
be  the  most  important  federal  agency  responsible  for 
safeguarding  the  interests  of  American  consumers. 


INDEPENDENT  REG  ULA  TGR  Y  A  GENCIES 

While  delegations  of  rulemaking  authority  have  been  a 
normal  feature  of  the  federal  government  since  its  incep- 
tion, it  is  only  during  the  present  century  that  agencies 
empowered  to  write  rules  and  regulations  having  the  force 
and  effect  of  law  have  played  such  a  profound  role  in  law- 
making. Why  this  shift  in  the  balance  of  legislative  power? 
As  one  conunentator  noted, 

We  did  this  because  there  was  a  lot  more  governing  to 
be  done  than  the  Founders  had  anticipated.  There  were 
whole  industries  to  regulate,  consumers  and  investors  to 
be  protected,  government  benefits  to  be  distributed,  and 
so  on.  and  no  way  all  these  things  could  be  done  if  every 
regulation  had  to  pass  both  Houses  of  Congress  and  be 
signed  by  the  President,  civics-class  style. ^ 

Perhaps  nowhere  has  the  discretion  delegated  by  Con- 
gress been  more  broad  than  in  the  regulatory  arena,  where 
agencies  attempt  to  carry  out  mandates  embodied  in  their 
enabling  legislation  such  as  the  prevention  of  "unreaeon- 
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able  risks  to  consumers"  (Consumer  Product  Safety  Com- 
mission, or  CPSC)  and  "unfair  and  deceptive  acts  and  prac- 
tices in  commerce"  (FTC),  or  to  control  assorted  industries 
on  behalf  of  the  "public  convenience,  interest,  and  necessi- 
ty" (Interstate  Commerce  Ommission).  When  (Congress 
has  established  independent  regulatory  agencies,  bodies 
that  are  neither  solely  legislative,  executive,  nor  judicial, 
but  that  incorporate  some  of  each  of  the  three  kinds  of 
power,  it  has  done  so  in  the  belief  that  they  will  provide  ex- 
pertise, continuity,  and  flexibility,  independent  of  partisan 
control  and  influence,  to  deal  with  complex  and  highly 
technical  issues  that  the  (Congress  itself  has  been  able  to 
identify  only  in  general  terms. 

A  task  force  of  the  Hoover  Commission,  in  its  compre- 
hensive study  of  government  organization  (1949),  conclud- 
ed that  the  structure  of  the  independent  commissions,  un- 
like that  of  executive  branch  regiilatory  agencies,  provided 
a  means  of  "insulating  regulation  from  partisan  influence 
or  favoritism,  for  obtaining  deliberation,  expertness  and 
continuity  of  attention,  and  for  combining  adaptability  of 
regulation  with  consistency  of  pohcy  so  far  as  practical." 
That  appraisal  has  been  echoed  by  other  study  groups  and 
by  a  host  of  individuals  over  the  course  of  time.  More  re- 
cently (1977-78),  the  Senate  Governmental  Affairs  Com- 
mittee, in  a  massive  six-volume  "Study  on  Federal  Regula- 
tion," strongly  endorsed  the  concept  of  independent  regu- 
latory agencies  and,  in  general,  extolled  the  virtues  of  the 
collegial  approach  to  administering  them. 

By  the  same  token,  independent  commissions  have  cer- 
tainly not  been  without  their  detractors.  Many  of  the  same 
attributes  which  some  have  deemed  praiseworthy  are  pre- 
cisely those  that  others  have  found  to  be  undesirable. 


.  .  .  political  accountability  is  much  less  easy  to  maintain 
where  there  is  little  or  no  responsibility  and  power  to 
maintain  it.  which  brings  me  to  the  subject  of  the  so-called 
independent  regulatory  commissions .  .  .  .  /  believe  the 
legislative  veto  decisions  mark  an  appropriate  point  in  our 
history  for  serious  reexamination  of  the  wisdom  of  the 
creation  of  this  "fourth  branch  of  the  government ..." 

—Edward  C.  Schmults.  Deputy  Attorney  General 

statement  before  the  House  Committee  on 

the  Judiciary,  July  18, 1983. 


The  fact  is  that  with  regard  to  the  independent  regula- 
tory agencies,  inevitable  and  perpetual  tensions  exist.  One 
tension  is  between  a  President's  need  for  "authority  to  hold 
the  government  to  a  unified  poUcy  line,"  and  the  fact  that 
"certain  functions  of  government  have  long  been  thought 
inappropriate  for  centralized  direction  .  .  .  "^  Another  is 
between  Congress'  need  to  delegate  rulemaking  authority 
to  administrative  agencies  for  the  smooth  functioning  of 
government  in  the  modem  state,  and  the  need  to  assure  ac- 
countability and  preserve  control  over  lawmaking  for  the 
Nation's  elected  representatives. 

APPUCATIONOF  THE  VETO  TO  REGULATORY 
AGENCIES 

Despite  the  widespread  use  of  the  legislative  veto  over  a 
time-frame  of  several  decades,  its  appUcation  in  connec- 
tion with  the  delegation  of  powers  to  the  independent 
regulatory  agencies  is  a  very  recent  phenomenon;  more  sig- 
nificantly, the  reasons  for  its  use  have  been  in  many  impor- 
tant respects  markedly  different  than  the  reasons  underly- 
ing the  use  of  this  type  of  mechanism  in  other  instances. 

For  the  most  part,  the  veto  provisions  attached  to  the  au- 


thorizing legislation  of  agencies  such  as  the  FTC  and  CPSC 
have  been  an  outgrowth  of  congressional  concern  over 
what  has  been  characterized  as  a  runaway  bureaucracy, 
and  a  general  perception,  beginning  in  the  latter  part  of 
the  1970s,  that  the  American  pubUc's  anti-Washington/ 
anti-regulation  sentiment  had  grown  dramatically.  More 
specifically,  factors  often  cited  include; 

•  increasing  opposition — especially  by  business— to  the 
proliferation  of  Federal  rules  and  record-keeping  require- 
ments which  many  allege  contributed  substantially  to  a 
host  of  economic  problems  such  as  reduced  productivity, 
inflation,  and  disadvantages  in  competing  in  international 
markets. 

•  an  enhanced  congressional  interest  in  oversight  respon- 
sibilities due  to.  among  other  things,  the  growth  of  con- 
gressional staffs  and  the  relative  decline  in  the  power  of 
congressional  leaders  and  committee  chairmen. 

•  recognition  by  the  business  community,  following  the 
defeat  in  the  95th  Congress  of  legislation  to  create  an  in- 
dependent Consumer  Protection  Agency,  that  their  lobby- 
ing strength  was  sufficient  to  enable  them  to  convince  the 
Congress  to  reduce  the  powers  of  regulatory  agencies,  par- 
ticularly those  of  the  FTC. 

Indeed,  it  is  the  history  of  the  FTC  and  its  relationship 
with  the  (ingress  which  perhaps  most  clearly  illuminates 
the  problems  associated  with  the  delegation  of  legislative 
authority  and  the  current  effort  to  find  an  alternative  to 
the  type  of  oversight  mechanism  recently  made  unavaila- 
ble by  the  Court's  ruling  in  Chadha. 

THE  FEDERAL  TRADE  COAOHSSION:  ON  COURSE  OR 
OUT  OF  CONTROL? 

When  businesses  attempt  to  comply  with  Federal  laws, 
when  courts  adjudicate,  and  when  Representatives  and 
Senators  contemplate  amending  legislation,  they  invaria- 
bly talk  about  "congressional  intent."  For  good  reasons, 
few  things  are  accorded  greater  importance;  this  is  so  de- 
spite the  fact  that  congressional  intent  is  frequently  sub- 
ject to  widely  differing  interpretations.  When,  however, 
congressional  intent  is  quite  clear  at  one  point  in  time,  yet 
clearly  changes  in  dramatic  fashion  over  a  period  of  less 
than  a  decade,  we  are  reminded  that  the  Congress  of  the 
United  States  is  an  institution  capable  of  adjusting  with 
remarkable  rapidity.  One  need  look  no  further  than  the 
FTC's  relationship  with  the  (Congress  during  the  last  ten 
years  to  find  an  example. 

The  Congress  Giveth  and  the  Congress  May  Taketh  Away 

The  first  several  years  of  the  1970s  were  a  time  when  the 
FTC  and  the  C)ongress  spent  a  considerable  amount  of  en- 
ergy searching  for  answers  to  the  many  questions  raised 
by  two  highly  critical  reports,  both  released  in  1969,  on  the 
agency's  performance.  The  first,  researched  by  seven  law 
students  under  the  direction  of  Ralph  Nader,  charged  that 
the  (!k)mmission  had  failed  to  detect  violations  systemati- 
cally, failed  to  establish  enforcement  priorities,  failed  to 
enforce  its  existing  power  "with  energy  and  speed,"  and 
failed  to  seek  sufficient  statutory  authority  to  make  its 
work  effective.  The  second,  conducted  by  a  16-member 
American  Bar  Association  study  group  of  lawyers  and  eco- 
nomists, paralleled  many  of  the  Nader  report  findings  and 
reached  the  following  conclusion: 
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Notwithstanding  the  great  potential  of  the  FTC  in  the 
field  of  antitrust  and  consumer  protection,  if  change  does 
not  occur,  there  will  be  no  substantial  purpose  served  by 
its  continued  existence;  the  essential  work  to  be  done  must 
then  be  carried  on  by  other  governmental  institutions. 
This  and  other  assessments  contained  in  the  two  reports 
helped  fuel  the  drive  to  expand  the  FTC's  statutory  author- 
ity. Numerous  oversight,  appropriations,  and  authoriza- 
tion hearings  which  followed  were  filled  with  calls  for  the 
FTC  to  assume  a  more  activist  role  in  safeguarding  con- 
sumer interests  and  various  approaches  were  explored  for 
giving  the  agency  additional  power  to  carry  out  its  man- 
date. The  culmination  of  these  efforts  was  the  enactment 
in  1975  of  the  Federal  Trade  Commission  Improvement 
Act  (P.L.  93-637).  This  Act  (called  Magnuson-Moss)  ex- 
panded the  FTC's  jurisdiction  and  conferred  upon  it  broad 
new  powers,  especially  in  the  rulemaking  area. 

Armed  with  its  new  powers  to  write  Trade  Regulation 
Rules  (TRRs),  the  Commission  quickly  initiated  more  than 
a  dozen  rulemaking  proceedings  aimed  at  various  indus- 
tries whose  trade  practices  it  deemed  unfair  and  deceptive. 
By  the  time  of  the  95th  Congress  (1977-78),  many  of  these 
proposed  rules  were  nearing  fruition  and  thus  on  the  verge 
of  upsetting  business  practices  for  thousands  of  influential 
businesses,  small  and  large,  as  well  as  several  powerful 
professional  groups.  In  addition  to  some  15  industrywide 
TRRs  (including  ones  directed  at  funeral  homes  and  used 
cars  sales  practices),  a  host  of  controversial  adjudicative 
proceedings  directed  at  anti-competitive  practices  and  oth- 
er FTC  non-regulatory  undertakings,  such  as  life  insurance 
cost  disclosure  and  generic  drug  substitution  studies  and 
model  state  laws,  threatened  to  disturb  some  well-en- 
trenched marketing  practices. 

At  the  same  time  the  FTC  was  following  the  admonitions 
of  the  93rd  and  94  th  Congresses  to  act  vigorously  and 
make  use  of  the  broad  delegation  of  legislative  power  en- 
trusted to  it,  several  important  changes  transpired,  includ- 
ing: the  Ongress  perceived  a  significant  decline  in  the 
pubUc's  support  for  federal  regulatory  activity,  public  in- 
terest fervor  and  citizen  enthusiasm  for  the  consumer 
movement  diminished;  powerful  business  groups,  epito- 
mized by  the  Business  Roundtable,  mobilized  well-orches- 
trated attacks  on  the  FTC's  forays  into  hither  to  unex- 
plored territory  in  both  the  consumer  protection  and  anti- 
trust fields;  and  congressional  support  for  FTC  activism 
waned  as  the  make-up  of  several  key  committees,  most  not- 
ably the  Senate  Commerce  Committee,  changed  greatly. 

The  end  result  of  these  and  other  factors  was  that  sup- 
port increased  during  the  latter  part  of  the  19703  for  ap- 
pending legislative  veto  provisions  to  the  FTC's  and  other 
regulatory  agencies'  statutes.  In  effect,  (ingress  was  say- 
ing to  the  agencies,  "While  we  undsrstand  the  necessity  of 
delegating  broad  grants  of  authority  to  you,  we  beUeve 
that  traditional  methods  of  congressional  oversight  are  in- 
sufficient to  provide  the  necessary  equilibrium  in  a  system 
of  checks  and  balances;  therefore,  you  can  go  ahead  and 
make  rules,  but  the  Congress  is  going  to  reserve  the  right 
to  disapprove  them." 

A  consensus  on  the  necessity  and  desirability  of  amend- 
ing the  FTC  Act  with  a  legislative  veto  provision  did  not 
materialize  overnight.  The  issue  was  so  contentious  that 


from  1977  to  May  1980,  the  agency  was  without  legisla- 
tive authorization  because  the  House  and  Senate  failed  to 
reach  agreement  on  a  veto  proposal  and  it  operated  under 
authority  conveyed  in  appropriations  bills  and  continuing 
resolutions.  Finally,  however,  the  two  Chambers  passed 
the  FTC  Improvements  Act  of  1980,  which  contained  a  leg- 
islative veto  provision  under  which  an  FTC  rule  could  be 
killed  by  a  concturent  resolution  of  disapproval. 

FTC's  Used  Car  Rule:  Birth,  Death,  and  Resurrection 

In  1975,  Congress  not  only  gave  the  FTC  broad  powers 
to  make  rules,  it  also  (as  part  of  the  Act  deaUng  with  war- 
ranties) directed  the  agency  to: 

initiate  ...  a  rulemaking  proceeding  dealing  with  warran- 
ties and  warranty  practices  in  connection  with  the  sale  of 
used  motor  vehicles,  and,  to  the  extent  necessary  to  sup- 
plement the  protections  offered  the  consumer,  by  pre- 
scribing rules  dealing  with  warranty  practices. 
In  August  1981,  after  years  of  hearings,  debate,  and  de- 
liberation, the  FTC  completed  development  of  such  a  rule. 
In  accordance  with  the  veto  provision  in  the  1980  FTC  Im- 
provements Act,  the  Commission  submitted  the  rule  to  the 
House  and  Senate  Oimmerce  committees. 

Although  the  rule  received  a  temporary  reprieve  when 
parUamentary  maneuvers  sidetracked  the  concurrent  reso- 
lutions as  the  1st  session  of  the  97th  Congress  drew  to  a 
close,  it  was  short-lived.  A  concurrent  resolution  disap- 
proving the  rule  passed  both  Houses  in  May  1982  by  wide 
margins.  The  occasion  marked  the  first  and  only  use  by 
Congress  cf  the  veto  power  it  had  given  itself  when  it  reau- 
thorized the  FTC  in  1980.  The  Supreme  Court,  less  than  14 
months  later,  affirmed  a  lower  court  decision  that  the  veto 
was  unconstitutional. 

Despite  the  rule's  apparent  new  life,  its  fate  is  still  very 
much  in  doubt.  The  agency,  by  a  3-to-2  vote,  has  reopened 
the  rulemaking.  That  action  is  likely  to  produce  one  of 
three  results:  a  delay  in  implementing  the  rule,  a  modified 
rule  concerned  only  with  warranty  information  (as  has 
been  proposed  by  FTC  Chairman  Miller),  or  killing  the  rule 
altogether. 

WHAT,  IF  ANY,  ALTERNATIVE  TO  THE  VETO  IS 
NEEDED? 

As  the  0)iu-t  was  quick  to  point  out  in  INS  v.  Chadha,  it 
was  not  concerned  with  the  wisdom  of  the  legislative  veto. 
The  fact  that  a  given  law  or  procedure  is  efficient,  conven- 
ient, and  useful  in  facihtating  functions  of  government, 
standing  alone,  will  not  save  it  if  it  is  contrary  to  the  Con- 
stitution." Unlike  the  Justices,  however,  many  others, 
most  notably  the  Congress,  are  concerned  about  the  wis- 
dom of  the  legislative  veto.  Were  the  veto  mechanisms 
which  the  high  court  struck  dov/n  "wise?"  Did  they  work  as 
anticipated?  If  constitutionally  acceptable  alternatives 
that  serve  the  same  purposes  are  available,  should  they  be 
employed?  How  should  the  debate  now  proceed?  One  au- 
thor on  the  subject  of  the  legislative  veto  and  rulemaking 
offered  the  following  guidance: 

What  effect  does  the  addition  of  a  legislative  veto  proce- 
dure have  on  the  distribution  of  power  within  the  interre- 
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lationships  that  exist  among  the  various  actors  in  the 
regulatory  process?  .  .  .  These  are  questions  that  must  be 
addressed  before  determining  whether  the  legislative  veto 
can  cure  the  problem  of  duplication,  conflict,  and  overlap 
among  federal  regulations  and  of  excessive  or  abusive 
regulation  by  agencies  exceeding  their  legislative  man- 
da  tes.^ 

The  Distribution  of  Power 

For  the  many  uses  of  the  veto  outside  the  regulatory 
arena,  the  question  of  power  is  principally  one  of  the  Presi- 
dent vs.  the  Congress.  Inside  the  regulatory  arena,  how- 
ever, different  power  balances  are  at  stake.  How  they  are 
defined  depends  on  who  is  asked,  but  two  views  have  domi- 
nated the  debate  over  the  last  half  dozen  years. 

One  is  that  the  legislative  veto,  as  Representative  Levi- 
tas  states,  "is  necessary  in  order  to  shift  the  real  power  of 
Government  away  from  the  bureaucracy  and  back  to  the 
elected  Congress."  The  issue  here  is  regulatory  agencies  vs. 
the  Legislative  branch.  Veto  proponents  tend  to  see  the 
agencies  as  major  contributors  to  the  problem  of  "rampant 
government."  As  Levitas  says: 

It  is  a  problem  of  cynicism  of  Americans  about  govern- 
ment because  that  type  of  unaccountable,  unresponsive 
and  unelected  government  gets  ensnarled  in  red  tape.  .  .  . 
(Algencies  have  often  promulgated  rules  that  are  oppres- 
sive, arbitrary,  or  go  clearly  beyond  the  intent  of  Congress 
in  passing  the  enabhng  act.-* 

The  other  viewpoint  is  that  the  legislative  veto  is  to  be 
avoided  because  it  will  shift  the  balance  of  power  away 
from  regulatory  agencies  to  lobbyists  and  political  action 
committees  representing  business,  labor,  or  other  influen- 
tial groups.  Here  the  contest  is  pubUc  interest  vs.  private 
interests.  Veto  opponents  tend  to  see  the  agencies  as  basic- 
ally fair  and  impartial  bodies,  staffed  by  experts  (pubhc 
servants,  not  bureaucrats)  working  to  safeguard  the 
health,  safety,  and  economic  interests  of  the  citizeiuy. 

Congress  will  be  responsible  for  the  purity  of  our  air  and 
water  and  the  safety  of  our  workplaces,  automobiles,  and 
consumer  products.  No  matter  that  it  has  no  technical  ex- 
pertise to  make  health  and  safety  rules.  Legislative  veto 
gives  Congress  the  power  to  scrap  in  one  quick  stroke 
regulations  it  may  have  taken  years  to  write.  Facts,  cost- 
benefit  analyses,  and  other  information  won't  count  if  a 
powerful  industry,  labor  union,  or  consumer  group  can 
convince  Congress  to  do  away  with  a  regulation.* 

Two  Veto  Alternatives  Proposed  For  Product  Safety 
Agency 

As  with  the  FTC,  the  Congress  gave  the  Consumer  Prod- 
uct Safety  Commission  the  authority  to  write  rules  and 
regulations  in  order  to  pursue  a  broad  mandate  to  protect 
consumers.  And,  as  with  the  PTC,  when  the  CPSC  came  up 
for  reauthorization  in  1980,  Congress  attached  a  legisla- 
tive veto  provision.  Thus,  when  the  CPSC  reauthorization 
bill  came  to  the  House  floor  less  than  a  week  after  the 
Supreme  Court's  INS  v.  Chadha  decision,  the  stage  was  set 
for  the  first  skirmish  in  the  battle  to  replace  the  legislative 
veto  with  a  constitutionally  acceptable  alternative.  House 
Members  approved  two  mutually  exclusive  proposals,  both 
of  which  include  the  President  in  their  procedures,  leaving 
it  to  a  conference  committee  to  make  a  choice.  The  propos- 
als, offered  as  perfecting  amendments  by  Representatives 
Waxman  and  Levitas,  differ  markedly  in  their  approaches. 


Waxman's  alternative  to  the  veto  would  establish  a 
"report  and  wait"  system  of  review  whereby  CPSC  rules 
could  be  disapproved  by  the  enactment  of  a  joint  resolu- 
tion—a resolution  of  disapproval  passed  by  both  Houses  of 
Congress  and  signed  by  the  President— within  90  days  fol- 
lowing referral  of  the  rule  by  the  agency  to  the  Congress. 
Variations  of  this  approach,  with  provisions  for  expedited 
congressional  consideration,  have  also  been  proposed  or 
advocated  by  Senator  Kasten  and  by  FTC  Chairman  James 
C.  Miller,  III,  to  name  just  two.  Levitas'  proposal  provides 
that  appropriated  funds  could  not  be  used  to  place  into  ef- 
fect any  product  safety  rule  developed  by  the  CPSC  unless 
a  joint  resolution  of  approval  was  passed  by  both  Houses  of 
Congress  and  signed  by  the  President. 

Because  the  Congress  would  have  to  affirmatively  adopt 
any  agency  rule,  the  effect  of  the  Levitas  proposal,  accord- 
ing to  Waxman,  would  be  to  turn  the  "CPSC  into  little 
more  than  a  study  commission."  Levitas  says  Waxman's 
proposal  is  "simply  a  good  first  step"  and  does  not  go  far 
enough  in  placing  a  check  on  the  broad  grant  of  authority 
Congress  gave  the  CPSC  to  make  rules. 


In  the  short  run,  ways  should  be  found  to  control  the 
possible  excesses  of  agency  behavior,  a  point  made  more 
critical  by  the  Supreme  Court's  recent  decision  holding  the 
legislative  veto  unconstttutioriai  Such  legislation  is  far 
more  approprmte  for  so-called  independent  agencies  than 
it  IS  for  those  which  are  formally  a  part  of  the  executive 
branch  of  government. 

-James  C  Miller  III.  FTC  Chairman. 

statement  before  the  House  Committee 

on  the  Judiciary.  July  13. 1983. 


Other  Alternatives  Suggested 

While  space  does  not  permit  a  discussion  of  the  numer- 
ous other  alternatives  suggested,  they  include  negating  the 
Supreme  Court  decisions  on  the  veto  by  means  of  a  consti- 
tutional amendment,  applying  some  type  of  "report  and 
wait"  provision  to  all  agencies  by  including  it  in  a  broad- 
based  regulatory  reform  bill  (giving  Congress  an  opportu- 
nity by  joint  resolution  to  disapprove  rules  or  perhaps  ap- 
prove major  rules),  and  a  proposal  whereby  Members  of 
Congress  would  be  able  to  file  appeals  in  federal  coiu-ts  al- 
leging that  an  agency  had  acted  beyond  its  authority,  us- 
ing the  congressional  disapproval  of  a  rule  as  evidence. 
Finally,  there  are  "alternatives"  consisting  of  not  replacing 
the  legislative  veto,  but  rather  strengthening  other  forms 
of  congressional  oversight,  attempting  to  narrow  and  more 
precisely  define  the  authority  delegated  to  the  agencies,  or 
replacing  the  independent  regulatory  agencies  with  units 
wholly  within  the  executive  branch. 

Notwithstanding  the  Supreme  Court's  decisions  on  the 
legislative  veto.  Justice  White's  dissent  in  Chadha  quoted 
from  another  landmark  case  (the  1819  AfcCu//oc/i  v.  Mary- 
land decision)  that  "[i]t  is  long-settled  that  Congress  may 
'exercise  its  best  jadgment  in  the  selection  of  measures,  to 
carry  into  execution  the  constitutional  powers  of  the  gov- 
ernment,' and  'avail  itself  of  experience,  to  exercise  its  rea- 
son, and  to  acconunodate  its  legislation  to  circtmistances.' " 
That  is  a  task  that  history  seems  to  have  signally  assigned 
to  the  98th  Congress. 

For  additional  information  see:  IB83127.  Federal  Trade 
Commission:  Reauthorization  Issues;  IB81159.  The  FTC's 
Used  Car  Rule:  IB83040.  The  FTC's  Funeral  Rule:  and 
IB83092,  U.S.  Consumer  Product  Safety  Commission, 
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K.  FORBIS  JORDAN  and  WA  YNE  C.  RIDDLE 


The  Legislative  Veto  in  Federal 

Education  Legislation:  Provisions, 

Applications,  and  Alternatives 


For  federal  education  programs,  Congress  has  used  the 
legislative  veto  to  retain  a  right  of  review,  and  possible  re- 
jection, over  actions  taken  by  the  Department  of  Educa- 
tion, and  the  Secretary  of  Education,  in  implementing  leg- 
islation through  promulgation  of  regulations.  In  contrast 
to  other  areas,  the  concept  of  the  legislative  veto  is  more 
comprehensive  in  education  because  of  the  appUcability  of 
the  General  Education  Provisions  Act  (GEPA)  to  regula- 
tions for  all  programs  administered  by  the  Department  of 
Education.  Originally  enacted  in  Section  431  of  GEPA, 
this  general  apphcabiUty  of  congressional  review  was  ex- 
tended to  all  education  programs  by  Section  414(b)  of  the 
Department  of  Education  Organization  Act  (P.L.  96-88). 

Statutory  Controls 

The  legislative  veto  provisions  related  to  federal  educa- 
tion law  were  first  enacted  as  part  of  the  Education 
Amendments  of  1972  (P.L.  92-318).  The  first  of  these  is 
part  of  the  process  for  determining  student  eligibUity  un- 
der the  Basic  Educational  Opportunity  Grant  (BEOG— 
now  the  Pell -Grant)  program.  A  key  part  of  this  process  is 
the  determination  of  the  "expected  family  contribution" 
toward  a  student's  educational  expenses,  depending  on  the 
family's  income,  assets,  and  related  factors.  In  determin- 
ing the  "contribution  schedule,"  the  intent  was  for  the 
schedule  to  be  current  (i.e.,  regularly  updated  to  account 
for  inflation,  etc.)  and  for  the  Office  (now  Department)  of 
Education  to  have  a  degree  of  flexibiUty  in  determining 
the  factors  to  include  and  the  rates  at  which  income  and  as- 
sets should  be  assessed.  The  initial  legislation  establishing 
this  program  provided  that  the  Office  of  Education  would 
annually  publish  a  "family  contribution  schedule"  in  the 
form  of  proposed  program  regulations,  and  that  the  Con- 
gress would  be  allowed  a  limited  period  of  time  to  disap- 
prove these  regulations  (via  a  one-House  resolution)  if  it  so 


chose.  If  the  proposed  regulations  were  disapproved,  the 
administration  would  be  required  to  propose  new  regula- 
tions, until  such  time  as  the  Congress  no  longer  disap- 
proved. Thus,  administrative  flexibiUty  was  combined 
with  ultimate  congressional  control  on  a  subject  of  sub- 
stantial complexity  and  detail. 

The  second,  and  less  program-specific,  source  of  educa- 
tion legislative  veto  provisions  was  a  concern  over  the  pos- 
sible diversion  of  appropriated  funds  to  programs  not  au- 
thorized by  the  Congress.  In  1972,  Senator  Cranston  be- 
came concerned  that  funds  for  Upward  Bound  were  being 
"siphoned  off  for  the  "Right  to  Read"  program.  This  latter 
program  had  been  established  by  the  Office  of  Education 
without  specific  legislative  authorization.  The  Office  of 
Education  also  tried  to  establish  educational  renewal  cen- 
ters without  specific  statutory  authorization.  Some  Mem- 
bers of  Ck)ngress  objected  that  the  executive  branch  was  at- 
tempting to  secure  congressional  approval  for  programs 
through  the  appropriation  process  rather  than  through  the 
authorization  route  as  intended  in  the  procedures  of  the 
Congress.  They  also  believed  that  the  Office  of  Education 
was  ignoring  scheduling  requirements  concerning  the  peri- 
od of  time  that  was  to  elapse  between  pubhcation  of  regu- 
lations and  submission  dates  for  apphcations.  Senator  Pell 
reviewed  the  situation  and  concluded  with  a  statement  in 
support  of  Senator  Cranston's  amendment  (to  S.  659, 92nd 
(ingress)  to  prohibit  diversion  of  funds  appropriated  for 
other  programs,  or  to  operate  programs  without  specific 
legislative  authorization.  The  House  version  of  the  Educa- 
tion Amendments  of  1972  did  not  contain  a  similar  provi- 
sion, but  the  Senate  version  was  accepted  by  the  confer- 
ence committee,  with  amendments.  However,  this  initial 
legislation  was  a  prohibition  against  specific  actions  by  the 
Office  of  Education,  not  a  legislative  veto  authorization. 

Following  this  action  in  the  Education  Amendments  of 
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1972.  the  Committee  on  Education  and  Labor  held  sevtral 
days  of  hearings  in  1973  to  obtain  additional  background 
on  various  programs  and  actions  being  taken  liy  tiie  admin- 
istration. The  testimony  obtained  in  these  hearings  con- 
firmed the  concerns  that  had  been  expressed  during  the 
Senate  floor  debate  preceding  the  enactment  of  the  Educa- 
tion Amendments  of  1972.  As  a  result,  the  Education 
Amendments  of  1974  amended  GEPA  to  provide  for  a  pro- 
cedure by  which  all  "standards,  rules,  regulations  or  re- 
quirements of  general  applicabihty"  for  all  programs  ad- 
ministered by  the  U.S.  Office  of  Education,  issued  by  the 
Secretary  of  the  Department  of  Health,  Education,  and 
Welfare  or  the  Commissioner  of  Education  (and  subse- 
quently the  Secretary  of  Education  with  the  formation  of 
the  Department  of  Education),  could  be  disapproved  by 
concurrent  resolution  during  a  45-day  review  period.  In 
taking  this  action  the  stated  intent  of  the  Congress  was  to 
"curb"  the  tendency  of  the  executive  branch  to  use  the  rule- 
making authority  to  "correct"  what  it  viewed  as  errors  or 
ambiguities  in  the  statute. 

The  statute  required  the  Congress  to  make  an  explicit 
finding  that  the  proposed  rule  was  not  consistent  with  the 
statutory  authority,  and  to  set  forth  that  finding  in  detail 
in  the  concurrent  resolution,  or  in  the  report  accompany- 
ing it.  The  procedure  assumed  a  certain  degree  of  good-will 
and  a  mutual  understanding  between  the  branches. 

Through  this  and  later  action,  the  power  of  the  Congress 
to  review  federal  education  legislation  has  been  included  in 
education  legislation  in  the  following  specific  forms: 

1.  General  provisions  concerning  waiver  of  comment 
period  in  issuance  of  regulations.  Under  Section  431 
of  GEPA,  when  the  Secretary  of  Education  deter- 
mines that  the  30-day  comment  period  for  public  re- 
view of  proposed  regulations  would  cause  undue  de- 
lay, the  Secretary  is  authorized  to  announce  the  in- 
tent to  waive  the  comment  period.  The  Secretary 
must  notify  the  House  Education  and  Labor  Commit- 
tee and  the  Senate  Labor  and  Human  Resources 
Committee.  If  either  committee  disapproves  within 
10  days,  the  30-day  comment  period  may  not  be 
waived. 

2.  General  provisions  concerning  disapproval  of  pub- 
lished regulations.  Section  431  also  provides  that 
final  regulations  are  subject  to  a  two-House  veto  dur- 
ing a  45-day  waiting  period.  If  a  final  regulation  is 
disapproved  in  this  fashion,  modified  regulations 
may  be  issued,  and  they  shall  be  accompanied  by  a 
statement  that  indicates  the  response  made  to  the 
findings  of  the  Congress  in  the  resolution  to  disap- 
prove. (The  modified  regulation  would  also  be  sub- 
ject to  the  veto  provision.) 

3.  Submission  of  procedures  to  be  followed  in  imple- 
menting legislation.  Under  Section  482  of  the  High- 
er Education  Act,  the  Department  of  Education  is  re- 
quired to  notify,  by  June  1  of  each  calendar  year,  the 
Speaker  of  the  House  of  Representatives  and  the 
President  of  the  Senate  concerning  implementation 
of  the  Pell  Grant  legislation,  specifically,  the  annual 
schedule  of  expected  family  contribution  toward  the 
student's  educational  expenses.  This  is  a  key  part  of 
the  process  of  determining  student  eligibility  for  a 
Pell  Grant.  On  or  before  July  15,  either  House  may 
take  action  to  disapprove  the  procedures.  If  the  pro- 
cedures are  disapproved,  then  the  process  of  submis- 
sion is  to  be  continued  until  no  such  congressional 
disapproval  occurs. 


4.  Vf'ciive-  if  specific  legislative  provision.  Section 
516(dXlXB)  of  the  Omnibus  Budget  Reconciliation 
Act  of  1981  establishes  a  procedur;;  under  which  the 
Secretary  of  Education  may  seek  a  waiver  of  a  speci- 
fic legislative  provision  so  that  outlays  will  stay 
within  the  appropriations  ceilings.  The  Secretary  is 
required  to  notify  both  the  House  Education  and  La- 
bor Committee  and  the  Senate  Labor  and  Human  Re- 
sources Committee.  The  proposed  waiver  takes  ef- 
fect only  if  both  committees  approve  the  request  for 
the  waiver  within  30  days  after  notification  by  the 
Secretary.  The  Congress  has  never  implemented  this 
provision. 

In  considering  the  potential  impact  of  the  Chadha  deci- 
sion on  current  legislation,  the  statutory  provisions  may  be 
divided  into  two  categories.  First,  it  is  likely  that  Chadha 
will  negate  the  power  of  Congress  to  exercise  disapproval 
of  published  regulations,  including  regulations  intended  to 
implement  specific  program  provisions  (categories  2  and  3 
above).  Whether  the  waiver  authorities  (categories  1  and  4 
above)  are  negated  by  its  association  with  the  committee 
action  provision  is  unclear  at  this  time.  The  invahdation  of 
such  waiver  authority  would  certainly  reduce  the  flexibili- 
ty of  the  executive  branch  in  administering  federal  educa- 
tion legislation. 


Congressioruil  Action 

For  several  years  following  the  Education  Amendments 
of  1974,  points  of  difference  typically  were  settled  infor- 
mally, but  the  "threat"  of  the  possibiUty  of  a  legislative  ve- 
to may  have  served  as  an  impetus  for  informal  resolution 
of  problems,  especially  in  the  case  of  proposed  family  con- 
tribution schedule  regulations  for  the  Pell  Grant  program. 

The  power  of  the  Congress  to  disapprove  regulations  be- 
came a  point  of  controversy  during  the  Carter  administra- 
tion. In  the  first  actual  appUcation  of  the  GEPA  provision 
for  legislative  vetoes,  the  Congress  adopted  four  sets  of 
disapproval  resolutions  in  May  1980.  The  Secretary  of 
Education  contended  that  such  action  by  the  C>)ngress  was 
not  binding  on  the  Department.  The  Attorney  General  ad- 
vised the  Secretary  of  Education  that  acceptance  of  the 
resolutions  as  binding  would  constitute  an  abdication  of 
the  responsibihty  of  the  executive  branch. 

Congress  maintained  that  the  executive  branch  had  in- 
cluded requirements  in  the  regulations  that  were  contrary 
to  the  legislative  intent.  Even  though  the  Secretary  of  Edu- 
cation did  not  directly  or  expUcitly  recognize  the  congres- 
sional power  to  exercise  a  two-House  legislative  veto  in 
this  instance,  the  pertinent  issues  were  resolved  informal- 
ly via  promulgation  of  revised  program  regulations,  there- 
by avoiding  a  crisis  of  the  type  that  led  to  Chadha . 

A  second  instance  of  congressional  implementation  of 
the  GEPA  legislative  veto  provision  occurred  in  1982,  af- 
ter the  Department  of  Education  pubUshed  "final"  regula- 
tions for  two  new  programs  authorized  in  the  Education 
Ck)nsoUdation  and  Improvement  Act  of  1981  (ECIA,  P.L. 
97-35).  In  these  regulations,  it  was  stated  that  most  provi- 
sions of  the  GEPA,  including  Section  431  regarding  pro- 
gram regulations  and  the  legislative  veto,  would  not  apply 
to  these  new  programs.  The  stated  basis  for  this  was  a  pro- 
vision of  the  ECLA  which  specifically  applied  certain 
GEPA  sections  to  the  new  programs;  however,  the  ECIA 
was  silent  regarding  the  appUcabiUty  of  GEPA  sections 
not  specifically  mentioned.  The  Secretary  of  Education  de- 
termined that  this  silence,  combined  with  an  overall  intent 
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of  the  ECIA  to  reduce  regulatory  "burden?"  on  State  and 
local  educational  agencies,  implied  that  GEPA  sections  not 
mentioned  explicitly  should  not  apply  to  the  ECIA. 

Several  Members  of  Congress  disagreed  with  this  inter- 
pretation of  the  intent  of  the  ECIA,  and  resolutions  to  dis- 
approve these  regulations  were  considered  in  both  the 
House  of  Representatives  and  Senate  (H.  Con.  Res.  388,  S. 
Con.  Res.  115).  Debate  on  these  resolutions  focused  almost 
exclusively  on  the  legislative  veto  issue  and  the  appUcabil- 
ity  of  Section  431.  The  House  adopted  H.  Con.  Res.  388  by 
a  vote  of  363  to  0,  while  the  Senate  adopted  the  resolution 
by  voice  vote  on  August  10, 1982. 


Mr.  Speaker,  disapproval  of  regulations  is  not  an  action 
to  be  taken  lightly,  but  we  in  Congress  cannot  condone  a 
situation  where  a  Federal  Department  ignores  the  law 
when  It  writes  regulations. 

.  .  .  this  body  would  not  be  doing  its  Job  if  we  did  not  ex- 
ercise our  disapproval  authority  when  confronted  with 
this  sort  of  disregard  for  the  statute  and  congressional  in- 
tent. 

— Rep,  Carl  Perkins,  statement  on 

August  10, 1982.  during  debate  on 

two-House  legislative  veto  of 

regulations  issued  by  the  Department 

of  Education. 


The  Department  of  Education  did  not  immediately  re- 
spond to  this  resolution,  arguing  against  the  constitution- 
ality of  the  legislative  veto  process,  in  general,  as  well  as 
its  appUcabihty  in  this  specific  case.  However,  as  was  the 
case  in  1980,  this  dispute  was  resolved  informally  when 
the  Department  published  new  final  program  regulations 
on  November  19,  1982.  These  were  virtually  identical  to 
the  earlier  regulations,  but  made  most  GEPA  sections  (in- 
cluding Section  431)  applicable  to  the  ECIA  programs. 

In  another  instance,  the  Congress  disapproved  the  proce- 
dures for  implementing  the  family  contribution  schedule 
for  Pell  Grants  and  campus  based  programs  in  1981.  The 
Secretary  published  the  proposed  family  contribution 
schedule  on  October  16,  1981,  and  the  Senate  rejected  the 
proposed  schedule  in  a  resolution  of  disapproval.  This  po- 
tential conflict  was  resolved  when  the  Congress  included  a 
family  contribution  schedule  in  the  third  continuing  appro- 
priations resolution  for  FY  1982  (P.L.  97-92). 

Thus,  in  the  history  of  actual  implementation  of  the  leg- 
islative veto  provisions  of  federal  education  legislation, 
three  basic  conclusions  may  be  reached.  First,  the  provi- 
sions have  not  frequently  been  implemented  in  the  form  of 
congressional  adoption  of  resolutions  of  disapproval.  Sec- 
ond, the  officers  of  the  Office/Department  of  Education 
have  never  agreed  to  the  propriety  of  the  legislative  veto 
process,  although  legislation  authorizing  the  legislative  ve- 
tAprocess  did  receive  presidential  approval.  Third,  in  spite 
of  legislative/executive  branch  disagreement  over  the  con- 
stitutionality of  the  legislative  veto  process,  the  specific  is- 
sues were  resolved  either  through  publication  of  amended 
program  regulations  or  enactment  of  legislation  that  sup- 
planted the  previous  regulations. 

Alternatives  to  the  Legislative  Veto' 

Congress  has  the  option  of  pursuing  various  alternatives 
in  response  to  Chadha.  Several  statutory  responses  may  be 
used,  or  nonstatutory  approaches  may  serve  as  informal 
vehicles  to  resolve  potential  points  of  disagreement  be- 


tween the  Congress  and  the  executive  branch.  Possible  sta- 
tutory responses  include  the  following: 

1.  Direct  override  or  preemption .  Confess  can  enact  a 
statute  that  explicitly  revokes  the  action  of  the  executive 
branch,  but  such  action  would  be  required  to  meet  the  bi- 
cameral and  presentation  criteria. 

2.  Modification  of  agency  jurisdiction.  The  statutory 
route  may  also  be  used  to  modify  the  authority  of  the 
agency  in  order  to  halt  an  objectionable  action. 

3.  Limitation.^  in  appropriations  legislation.  Agencies 
may  be  prohibited  from  using  funds  for  a  specific  purpose 
as  a  means  of  preventing  the  implementation  of  a  specific 
regulation. 

4.  Reduction  of  executive  discretion.  The  discretion  of 
the  executive  branch  in  administering  programs  can  be 
limited  in  the  original  authorizing  legislation  or  through 
subsequent  amendments. 

5.  Prior  notification  and  consultation.  Congress  may  re- 
quire that  the  executive  branch  notify  the  Congress  in  ad- 
vance of  taking  an  action  and  also  may  require  that  offi- 
cials from  the  executive  branch  consult  with  specified 
committees  of  the  Congress,  This  "report  and  wait"  re- 
quirement provides  Congress  with  an  opportunity  to  pre- 
sent comments,  and  possibly  enact  legislation,  before  the 
proposed  action  takes  effect, 

6.  Inter-agency  consultation  and  review.  The  respor,3i- 
ble  administering  agency  may  be  required  to  consult  with 
another  executive  agency  before  taking  the  action;  how- 
ever, this  requirement  will  not  nullify  the  original  action 
unless  the  agencies  disagree  when  specific  statutory 
language  provides  that  both  agencies  must  concur.  Also, 
the  Congress  is  not  provided  with  the  power  of  review. 

Examples  of  past  statutory  actions  to  limit  or  control  a 
"regulatory"  process  regarding  federal  education  programs 
have  included  (1)  legislative  provisions  intended  to  limit 
the  scope  or  jurisdiction  of  regulations,  or  (2)  legislation 
that  fulfills  a  purpose  previously  left  to  the  regulatory  pro- 
cess. An  example  of  the  first  category  above  is  the  provi- 
sion in  Section  591  of  ECIA  (1981)  that  authorizes  the  Sec- 
retary of  Education  to  issue  regulations  only  on  certain 
limited  topics  related  to  these  programs,  and  that  "[I]n  all 
other  matters  .  .  .  the  Secretary  shall  not  issue  regulations, 
but  may  .  .  .  ,  upon  request,  provide  technical  assistance, 
information,  and  suggesterf  guidelines  ..."  In  the  second 
category  are  several  recent  cases  m  which  the  "family  con- 
tribution schedule '  for  the  Peli  Grant  program  has  been  es- 
tablished via  enactment  of  specific  legislation  for  this  pur- 
pose, rather  than  via  publication  of  regubtions  by  the  Sec- 
retary of  Education  (see,  for  example,  the  Student  Loan 
Consolidation  and  Technical  Amendments  of  1983,  P.L. 
98-79), 

Nonstatutory  options  include  explicit  as  well  as  informal 
options.  For  example,  one  explicit  action  would  be  to  in- 
clude requirements  in  the  report  language  accompanying 
the  legislation.  Even  though  such  provisions  do  not  have 
the  status  of  enacted  legislation,  they  do  represent  the  ma- 
jority of  the  committee  of  the  conference  and  do  provide 
some  direction  for  future  executive  actions. 

Hearings  or  investigations  may  also  be  used  to  enhance 
the  level  of  communication  between  the  Congress  and  the 
executive  branch.  Hearings  provide  an  opportunity  for  the 
executive  branch  to  present  its  position  on  an  issue,  but 
concerns  with  education  issues  typically  are  based  on  dif- 
ferences in  interpretation  of  legislative  intent,  rather  than 
being  based  on  conduct  that  merits  an  investigation. 

Confirmation  hearings  may  also  be  used  to  secure 
pledges  of  efforts  to  cooperate  with  and  communicate  to 
the  (ingress  During  the  hearings,  the  committee  may  re- 
quire the  nominated  person  to  indicate  a  willingness  to 
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notify  appropriate  committees  before  taking  specific  ac- 
tion or  to  consult  with  them  prior  to  taking  action.  As  with 
some  of  the  earlier  examples,  of  course,  this  commitment 
is  not  legally  binding,  only  a  statement  of  intent. 

Informal  communications  between  committee  members 
or  staff  and  representatives  from  the  executive  branch 
may  also  be  used  to  reduce  the  p)Ossibility  of  confrontation, 
but  such  actions  assume  a  mutual  willingness  to  meet  and 
discuss.  If  the  differences  in  positions  are  not  resolvable, 
or  a  spirit  of  willingness  to  negotiate  does  not  exist,  the  ef- 
forts may  be  fruitless. 

Finally,  an  alternative  to  the  regulation-based  process 
may  be  said  to  have  already  been  established  in  practice. 
Beginning  with  P.L.  97-92,  which  set  the  schedule  for  the 


1982-83  academic  year,  the  Pell  Grant  schedule  has  been 
established  via  legislation  enacted  by  Congress  (and  signed 
by  the  President),  rather  than  via  regulations  published  by 
the  Department  of  Education  and  not  disapproved  by  the 
Congress.  The  Chadka  decision  increases  the  importance  of 
this  process. 

'  Portions  of  the  following  discussion  hsve  been  summsrired  from  "Con- 
gressional Control  of  Executive  Action:  Alternatives  to  the  Legislative  Ve- 
to." by  Frederick  M.  Kaiser  (CHS  paper.  July  12. 1983). 

K.  Forbis  Jordan  is  a  senior  specialist  in  education.  Office  of  Senior  Spe- 
cialists 

Wayne  C-  Riddle  is  a  specislist  in  education.  Education  and  Public  Wel- 
fare Division.. 
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THE  LEGAL  LANDSCAPE  AFTER 

INSy.CHADHA: 
SOME  LITIGATION  POSSIBILITIES 


The  Supreme  Court's  decision  in  INS  v.  Chadha  has 
sent  shock  waves  through  Congress.  The  numerous 
laws  containing  legislative  vetoes  are  being  analysed 
to  determine  their  continued  validity,  while  Congress 
is  seeking  institutional  means  to  confront  the  uncer- 
tainties raised  by  the  decision.  The  Court's  decision 
has  also  opened  up  new  avenues  for  legal  challenge  to 
actions  tJiken  under  authority  of  laws  that  contain 
legislative  vetoes.  In  one  recently  filed  case  a  federal 
employees  union  seeks  to  invalidate  the  statutory 
process  by  which  pay  raises  had  been  granted  in  the 
past  on  the  ground  that  a  now  invalid  veto  provision 
tainted  that  process.  If  successful,  it  could  secure  bil- 
lions of  dollars  in  back  pay  for  federal  workers  ac- 
cording to  some  estimates.'  This  article  will  briefly 
discuss  litigation  scenarios  under  three  statutes— the 
Reorganization  Act,  the  District  of  Columbia  Home 
Rule  Act,  and  the  Impoundment  Control  Act— and 
possible  judicial  responses.' 

The  Reorganization  Act 

The  President's  authority  to  reorganize  departments  and 
agencies  expired  in  April,  1981.  Previously  the  President 
could  submit  reorganization  plans  to  Congress  that  would 
become  effective  if  neither  House  of  Congress  passed  a 
resolution  of  disapproval.  Despite  the  expiration  of  reor- 
ganization authority,  the  likely  unconstitutionahty  of  the 


legislative  veto  contained  in  the  Act  may  have  repercus- 
sions that  will  afford  courts  the  opportunity  to  decide  the 
retroactive  application  of  Chadha . 

Defendants  in  equal  pay  and  age  discrimination  act  suits 
have  challenged  the  authority  of  the  Equal  Employment 
Opportunity  Commission  to  bring  suit  because  the  author- 
ity to  initiate  such  suits  had  been  transferred  from  the  La- 
bor Department  to  the  EEOC  by  a  1978  reorganization 
plan.  The  argument,  which  has  sjso  been  made  in  several 
other  cases,  is  that  the  entire  Reorganization  Act  is  invalid 
because  the  legislative  veto  was  an  integral  and  insepar- 
able part  of  the  Act  without  which  the  Act  would  not  have 
been  passed.'  Thus,  the  argument  goes,  reorganization 
plans  issued  under  the  Act  are  invalid  and  the  authorities 
transferred  or  created  by  such  plans  may  not  be  exercised 
by  the  recipient  agencies.' 

The  Court's  treatment  of  severability  in  Chadha  and  the 
traditional  practice  of  courts  to  save  as  much  of  a  statute 
as  possible  indicate  that  most  invalid  legislative  vetoes  are 
likely  to  be  severed  from  the  underlying  statutory  provi- 
sions to  which  they  are  attached.  As  a  result,  in  the  typical 
vetc  situation,  the  delegation  of  authority  to  the  executive 
will  remain  available  without  the  check  of  the  legislative 
veto.  However,  the  Reorganization  Act  veto  may  be  one  of 
those  likely  few  cases  where  the  argument  for  inseverabil- 
ity  is  strong. 

The  1977  Reorganization  Act  did  not  contain  a  severabil- 
ity clause.  Therefore,  the  presumption  of  severability  that 
such  clauses  create  is  not  available.  Furthermore,  the  legis- 
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lative  record  and  the  history  of  reorganization  authority 
point  to  the  importance,  if  not  indispensabihty,  of  the  veto 
in  the  reorganization  process.  In  fact,  with  respect  to  the 
1977  Reorganization  Act,  Congress  was  specifically  made 
aware  of  constitutional  problems  with  the  veto  and  the 
possible  consequences  for  plans  issued  under  the  Act  of  ju- 
dicial invaUdation  of  the  veto.  Congress,  nevertheless,  re- 
jected a  proposal  to  replace  the  veto  with  approval  of  reor- 
ganization plans  by  statute,  and  explicitly  opted  to  take 
the  risk  and  enact  the  legislation  with  the  one-House  veto. 
If  the  veto  is  unconstitutional  and  inseverable  from  the 
rest  of  the  Reorganization  Act,  what  about  the  vahdity  of 
the  plans  issued  under  the  Act  and  the  continued  legiti- 
macy of  authorities  exercised  by  agencies  under  such 
plans?  While  the  questions  of  constitutionahty  and  severa- 
bihty  may  be  relatively  straightforward  in  the  abstract, 
courts  are  not  likely  to  wreak  the  havoc  that  wholesale  in- 
validation of  reorganization  plans  would  entail.  For  ex- 
ample, agencies  such  as  the  Environmental  Protection 
Agency  and  the  Office  of  Management  and  Budget  were 
created  by  reorganization  plans  and  major  shifts  in  the  en- 
forcement of  civil  rights  laws  and  the  Employee  Retire- 
ment Income  Security  Act  (ERISA)  were  effected  by  reor- 
ganization plans. 

Initially,  a  court  may  be  reluctant  to  decide  a  case  where 
no  legislative  veto  was  exercised.  Prior  to  Chadha,  these 
questions  of  ripeness  for  decision  and  other  prudential  con- 
cerns prompted  at  least  one  court  to  withhold  a  decision  on 
the  merits  of  a  constitutional  challenge  to  a  veto  which  had 
yet  to  be  exercised.'  The  Supreme  Court,  however,  has  now 
rendered  what  appears  to  be  the  final  word  on  the  invalid- 
ity of  legislative  vetoes.  The  definitive  nature  of  the 
Court's  ruling  may  override  some  of  the  earUer  judicial  re- 
luctance to  render  a  judgment  on  the  veto  in  the  abstract. 
In  the  wake  of  Chadha,  challenges  to  veto  provisions  may 
thus  be  more  readily  mounted. 

Challengers  to  agency  exercises  of  authority  pursuant  to 
reorganization  plans  must  also  confront  the  fact  that  Con- 
gress over  the  years  has  appropriated  money  for  the  activ- 
ity involved  and  probably  indicated  in  other  statutes  its  ac- 
quiescence in  the  particular  transfer  of  authority.  Congres- 
sional acquiescence  in  presidential  or  agency  action  has 
been  sufficient  in  other  contexts  to  clothe  such  action  with 
legitimacy.  Given  the  ramifications  and  potential  disrup- 
tion of  an  adverse  contrary  judicial  ruling,  ratification 
through  acquiescence  manifested  by  continued  funding  or 
indirect  statutory  authority  may  provide  the  courts  with  a 
solution  to  a  difficult  problem.  This  solution  is  probably 
more  palatable  for  reorganization  issues  because  the  ex- 
piration of  the  act  precludes  future  submissions  of  plans 
and  exercises  of  the  veto. 

In  addition  to  the  ratification  option  is  the  court's  ability 
to  accord  de  facto  validity  to  past  actions  of  officials,  de- 
spite its  holding  that  such  actions  are  unconstitutional.  In 
such  cases  the  courts  legitimate  all  past  officials  acts  even 
though  in  theory  they  were  never  lawful.  The  Supreme 
Court  did  this  in  the  case  of  the  Commissioners  of  the  Fed- 
eral Election  Commission,  held  to  be  unconstitutionally 
holding  office."  It  also  appUed  its  1982  ruling  striking 
down  the  bankruptcy  court  system  prospectively,  so  as  not 
to  jeopardize  bankruptcy  adjudications  that  had  preceded 
the  decision.'  The  Court  in  both  cases  stayed  its  judgment 
for  a  period  of  time  (in  the  bankruptcy  court  case,  for  six 
months)  to  give  Congress  an  opportunity  to  correct  the  in- 
vahdated  laws.  Both  the  FEC  Ck)mmi8sioners  and  bank- 
ruptcy judges  performed  their  duties  during  the  period  of 
the  stay. 


Finally,  reorganization  act  litigation  presents  another 
possible  remedy.  The  allegedly  invalid  reorganization 
plans  in  many  cases  replaced  prior  delegations  of  author- 
ity. Therefore,  upon  the  invahdation  of  the  plan,  the  prior 
authorities  can  arguably  be  revived.  In  the  case  of  the  reor- 
ganization plan  realigning  ERISA  authority,  for  example, 
the  authorities  could  be  returned  to  the  respective  agencies 
as  originally  designated  in  the  statute.  Courts  have  held 
that  prior  statutes  which  were  replaced  by  statutes  subse- 
quently held  to  be  invaUd  can  be  revived  in  order  to  avoid  a 
hiatus  in  the  law.'  This  rationale  might  be  appUcable 
where  reorganization  plans  merely  reaUgned  existing  func- 
tions among  established  agencies.  The  option  is  probably 
unavailable  in  situations  where  the  reorganization  created 
new  entities  and/or  old  ones  were  abolished. 

The  District  of  Columbia  Home  Rule  Act 

Unlike  the  provision  in  the  Reorganization  Act,  the  legis- 
lative veto  in  the  District  of  (>)lumbia  Self-Government 
and  Governmental  Reorganization  Act  (Home  Rule  Act) 
has  net  expired.  While  seldom  exercised,  the  concurrent 
resolution  of  disapproval  over  actions  by  the  D.C.  City 
C>)uncil  has  had  substantial  poUtical  force  and  was  one  of 
the  key  instruments  of  control  over  the  home  rule  Con- 
gress delegated  to  the  District  of  Columbia  in  1973.' 

The  Home  Rule  Act  veto  raises  interesting  questions  on 
the  apphcation  of  Chadha.  The  Act  is  an  exercise  of  Con- 
gress' unique  powers  over  the  District  of  Columbia,  powers 
likened  to  that  of  a  state  government  over  its  sub-units  and 
citizens.  Furthermore,  the  delegation  of  authority  in  the 
Act  is  not  to  an  executive  branch  agency  or  officer  but  to  a 
congressionally-created  local  legislative  body.  Thus,  the 
Home  Rule  Act  veto  provides  possible  grounds  to  distin- 
guish Chadha  and  uphold  the  device  in  this  narrow  con- 
text. 

However,  the  breadth  of  the  0)urt's  rationale  in  Chadha 
would  seem  to  preclude  carving  out  an  exception  for  the 
veto  in  the  Home  Rule  Act.  Congress'  power  over  the  Dis- 
trict of  0>lumbia  is  not  differentiated  from  its  other  dele- 
gated powers  in  Art.  1  of  the  Constitution;  the  power  is 
phrased  in  terms  of  "exclusive  Legislation  in  all  cases 
whatsoever,  over"  the  District  of  Columbia  (Art.  1,  §8,  cl. 
17)  (emphasis  added);  and  the  Court  in  Chadha  did  not  in- 
clude the  District  of  C!olumbia  clause  among  those  speci- 
fied in  the  (institution  as  creating  exceptions  to  bicamer- 
alism and  presentation,  (ingress  may  create  unique  enti- 
ties for  the  governance  of  the  District  and  vest  in  local  offi- 
cials authority  that  is  unusual  when  compared  with  federal 
agencies  and  officials."  However,  there  is  nothing  in  the 
cases  upholding  these  arrangements  suggesting  that  Con- 
gress may  estabUsh  them  by  means  other  than  legislation. 
The  fact  that  the  veto  in  the  Home  Rule  Act  constitutes  an 
exercise  of  Congress'  power  over  the  District  of  Columbia 
does  not  seem  sufficient  to  take  it  outside  the  far-reaching 
embrace  of  Chadha . 


It  therefore  falls  to  congressional  counsel  in  this  brave 
new  legal  world  established  by  Ctiadha  to  sally  forth  and 
meet  the  aggrieved  adversary  parties  in  the  district  and 
appellate  courts.  Ironically,  by  doing  so,  the  Congress 
transforms  a  "friendly  nonadversary  proceeding, "  other- 
wise nonjusticiable,  into  a  live  suit  the  courts  can  decide. 

—Stanley  M.  Brand,  General  Counsel 

to  the  Clerk,  House  of  Representatives, 

statement  before  the  House  Committee 

on  Foreign  Affairs,  July  19, 1983. 
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The  question  of  severability  of  the  veto  has  significant 
repercussions  for  the  Home  Rule  Act.  If  the  veto  is  not  sev- 
erable, the  authority  of  the  D.C.  City  Coimcil  to  enact  leg- 
islation is  in  jeopardy.  The  severability  inquiry  forces  the 
question  of  whether  Congress  would  have  delegated  the 
authority  it  did  to  the  City  Council  if  it  could  not  check 
that  authority  by  the  veto.  A  negative  answer  raises  the 
specter  of  legal  challenges  to  past  and  future  actions  of  the 
Council.  With  respect  to  past  actions,  principles  of  retroac- 
tive apphcation  of  judicial  decisions  and  de  facto  authority, 
discussed  above,  would  possibly  insulate  past  acts  of  the 
Council.  Persons  aggrieved  by  contemporaneous  actions  of 
the  Council,  however,  could  argue  that  the  presence  of  the 
unconstitutional  veto  and  its  inseverabihty  from  the  un- 
derlying delegation  of  authority  to  the  Council  render  void 
the  particular  challenged  action. 

The  Home  Rule  Act  contains  no  severability  provision. 
The  question  of  whether  Congress  would  have  delegated 
legislative  authority  to  the  D.C.  government  without  the 
check  of  a  legislative  veto  is  a  close  one.  The  veto  was 
viewed  by  proponents  as  a  means  to  protect  the  federal  in- 
terest in  District  affairs  and  reserve  congressional  author- 
ity over  the  delegated  legislative  power.  Opponents  of  the 
veto  saw  sufficient  reservation  of  authority  in  Congress' 
abiUty  to  pass  repeahng  legislation  as  well  as  numerous 
other  controls  and  substantive  limitations  on  the  Council 
in  the  Act.  The  two-House  veto  emerged  from  the  confer- 
ence on  the  Home  Rule  bill  as  a  compromise.  The  House- 
passed  bill  contained  no  veto;  recent  Senate  bills  had  con- 
tained the  veto,  although  the  provision  had  not  been  in  the 
bills  which  had  passed  the  Senate  (only  to  be  stalled  in  the 
House)  in  the  20-year  period  prior  to  enactment  of  the 
Home  Rule  Act. 

Finally,  the  time  seemed  to  be  right  for  passage  of  home 
rule  legislation.  To  argue  that  inabiUty  to  include  a  legisla- 
tive veto  over  Council  actions  would  have  scuttled  the  en- 
tire legislation  might  be  overstating  the  perceived  potency 
of  that  device.  The  history  of  use  of  the  veto  mechanism  in 
home  rule  proposals,  the  presence  of  other  Umitations  in 
the  Act,  and  the  political  climate  at  the  time  of  congres- 
sional consideration  of  the  Act  would  seem  to  make  it  far 
from  evident  that  Congress  would  have  refused  to  delegate 
legislative  powers  to  a  District  of  Columbia  legislature  if 
told  at  the  time  it  could  not  include  the  legislative  veto. 
Under  such  circumstances,  a  court,  faced  with  a  lawsuit 
challenging  the  veto  in  the  Home  Rule  Act,  arguably  would 
sever  the  invahd  veto  provision  from  the  underlying  dele- 
gation of  authority  to  the  City  Council. 

On  October  4,  1983,  the  House  passed  amendments  to 
the  Home  Rule  Act  replacing  the  legislative  vetoes  with 
provisions  for  joint  resolutions.  The  bill  would  also  ratify 
all  laws  passed  by  the  CouncU  prior  to  the  date  of  the 
amendments'  enactment.  The  Senate  is  expected  to  act  on 
the  bill  when  it  returns  from  its  October  recess. 

Impoundment  Control  Act 

The  Impoundment  Control  Act  of  1974  permits  one 
House  of  Congress  to  disapprove  temporary  deferrals  of 
budget  authority  proposed  by  the  President  or  executive 
officials.  Chadha  would  seem  to  render  suspect  this  effort 
by  Congress  to  control  executive  actions  by  means  short  of 
legislation.  An  assessment  of  the  ramifications  of  the  inva- 
lidity of  the  legislative  veto  is  compUcated,  however,  by 
the  initial  question  of  whether  the  Impoundment  Control 
Act  constitutes  any  delegation  of  authority. 

One  way  to  view  the  Act  is  that  of  a  procedural  overlay 


on  impoundment  authority  existing  prior  to  1974.  The  lan- 
guage and  structure  of  the  Act,  including  the  absence  of 
typical  delegation  language  and  the  presence  of  provisions 
disclaiming  any  intent  to  deUneate  respective  congression- 
al and  presidential  powers,  seem  to  point  to  a  procedural 
focus  only.  On  the  other  hand,  the  General  Accounting  Of- 
fice, after  surveying  the  ambiguous  legislative  record,  con- 
cluded that  the  Act  is  an  independent  source  of  authority 
to  impound.  Court  decisions  have  gone  both  ways  on  the 
question  of  the  Act  as  a  source  of  impoundment  authority. 
If  the  Act  is  not  a  delegation  of  impoundment  authority, 
the  question  of  severability  is  conceptually  different  than 
that  present  in  the  typical  legislative  veto  case.  The  basic 
question  underlying  severability  analysis— whether  Con- 
gress would  have  enacted  the  vaUd  portions  of  the  statute 
independent  of  those  held  to  be  invalid— is  most  crucial 
when  Congress  delegates  authority  but  reserves  to  itself  a 
check  on  that  delegation  by  means  of  the  veto.  A  finding  of 
severability  in  such  circumstances  would  materially  en- 
hance executive  authority,  possibly  forcing  Congress 
through  the  regular  legislative  process  to  muster  a  super- 
majority  to  override  a  presidential  veto. 

.  .  ,  Putting  these  decisions  together,  there  is  hardly  a 
case  in  which  the  courts  will  rule  that  delegated  executive 
power  is  completely  bound  up  with  the  veto  that  had  sup- 
erintended it.  The  result  is  that  the  executive  emerges  af- 
ter these  long  years  with  the  better  part  of  a  fifty-year 
bargain.  The  burden  will  be  on  Congress  to  recapture  any 
power  it  believes  it  has  tost. 

—Michael  Davidson 

&Ttic\e  in  Regulation, 

July/August  1983. 

Of  course,  severability  questions  arise  in  statutes  that  do 
not  involve  delegations  of  authority  (i.e.,  criminal  statutes 
with  invalid  penalties).  The  Impoundment  Control  Act  de- 
ferral provision  contains  reporting  requirements  and  a 
prohibition  on  reporting  rescissions  under  the  deferral  pro- 
cedures. It  would  seem  that  these  provisions  would  survive 
the  severability  test.  The  reporting  requirements  essential- 
ly dupUcate  prior  law  and  both  of  the  remaining  sections  of 
the  deferral  provision  involve  not  delegations  of  authority 
but  descriptions  of  obUgations.  Severance  of  the  veto  from 
these  provisions,  therefore,  results  in  no  enhancement  of 
authority.  It  thus  appears  far  from  evident  that  Congress 
would  not  have  enacted  these  provisions  if  it  were  told  it 
could  not  enact  the  veto. 

If  the  Impoundment  Control  Act  is  viewed  as  a  delega- 
tion of  impoundment  authority,  it  would  seem  difficult  to 
argue  that  such  authority  would  have  been  granted  with- 
out the  legislative  veto  check.  The  legislative  veto  was  the 
essential  feature  of  the  impoundment  control  design  (in  ad- 
dition to  the  requirement  that  rescissions  be  approved  by 
law).  It  seems  highly  unlikely  that  Ongress,  on  the  heels 
of  nearly  unanimous  judicial  rejection  of  presidential  im- 
poundment authority  and  as  part  of  comprehensive  legisla- 
tion designed  to  wrest  control  of  the  budget  process  from 
the  President,  would  have  delegated  such  an  impoundment 
authority  without  the  veto. 

The  Impoundment  Control  Act  probably  holds  the  most 
potential  for  early  confrontation  between  the  executive 
and  Ongress  over  the  veto.  Deferral  messages  are  rela- 
tively commonplace.  The  executive  could  argue  that  the  en- 
tire deferral  procedure  falls  with  the  veto,  but  the  Reagan 
administration  has  continued  to  report  deferrals  pursuant 
to  the  Impoundment  Control  Act  and  the  Comptroller  Gen- 
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eral  has  continued  to  review  and  comment  on  the  defer- 
rals. In  practice,  then,  the  deferral  process  seems  to  be  op- 
erating as  before  but  without  the  legislative  veto. 

The  invalidity  of  the  one-House  veto  of  deferrals  may 
also  spawn  private  litigation.  Private  parties  adversely  af- 
fected by  an  executive  impoundment  decision  can  present- 
ly sue  and  some  successful  suits  have  been  brought  since 
enactment  of  the  Impoundment  Control  Act  challenging 
the  authority  to  defer  or  rescind  budget  authority."  If  the 
invalid  veto  takes  with  it  whatever  authority  to  impound 
was  delegated  by  the  Act,  additional  grounds  to  challenge 
impoundment  actions  may  exist. 

The  Comptroller  General  also  has  authority  under  the 
Act  to  sue  to  force  release  of  improperly  impounded  funds. 
However,  that  authority  appears  to  be  premised  on  execu- 
tive noncompUance  with  either  the  failure  of  Congress  to 
approve  a  rescission  by  law  or  a  one-House  disapproval  of  a 
proposed  deferral.  Whether  that  deferral  litigation  author- 
ity survives  in  the  face  of  the  invalidity  of  the  veto  is  un- 
certain. 

CONCLUSION 

Litigation  possibilities  abound  in  the  wake  of  LNS  v. 
Chadha .  The  foregoing  has  focused  on  three  statutes:  the 
Reorganization  Act,  the  District  of  Columbia  Home  Rule 
Act,  and  the  Impoundment  Control  Act.  Each  presents 
unique  problems  of  interpretation.  Judicial  responses  to  le- 
gal challenges  brought  under  each  of  the  statutes  may 
vary.  Nevertheless,  the  courts  possess  remedial  options  to 
blunt  the  impact  of  unfavorable  rulings. 

■  AFGE,  AFL-CIO  v.  Reagan. Cn  No.  83-1914  (D.DC  ) 

■  For  discussion  in  greater  detail  of  these  and  other  issues  see  the  follow, 
ing  CRS  reports  by  the  author:  "The  Prospective  and  Retroactive  Applica- 
tion of  INS  V.  Chadha  in  the  Context  of  the  Reorganization  Act"  (July  18. 
1983),  "The  Legislative  Veto  Provisions  of  the  District  of  Columbia  Home 
Rule  Act  in  the  Wake  of  WS  v  Chadha'  (July  5,  1983);  "INS  v,  Chadha  and 
Legislative  Veto  Devices  in  the  Appropriations  Process— Impoundment,  Re- 
programi.iing  and  Transfers"  (August  16,  1983). 


'  The  District  CJourt  aiEEOC  v.  Allstate  Insurance  Co..  52  U.S.L.W.  2152 
(S.D.  Miss,  1983),  recently  held  that  the  transfer  of  Equal  Pay  Act  authority 
was  unconstitutional.  An  appeal  of  that  decision  is  likely.  See  also,  EEOC  v 
Mernll  Lynch  &  Co, .  No.  82C2922  (N,D,  111);  EEOC  v  Kellenng  School  Dia- 
tncl.  No.  C-3-82-043  (S.D,  Ohio). 

•  The  argument  is  premised  on  the  inseverabihty  of  the  invalid  veto  provi- 
sion from  the  rest  of  the  statute  in  which  appears.  Finding  a  provision  of  a 
law  unconstitutional  requires  further  inquiry  into  the  ability  of  the  remain- 
der of  the  law  to  operate  without  the  provision  which  has  been  invalidated. 
An  invalid  prt)vi8ion  will  be  excised  if  what  remains  is  an  operable  mecha- 
nism and  unless  "it  is  evident  that  the  legislature  would  not  have  enacted 
those  provisions  which  are  within  its  power,  independent  of  that  which  is 
noVChadha.  103S.Ct,  at 2774, quotiogC/wmp/iniie/mmg Co.  v. Corpora- 
tion Commission,  286  U.S.  210, 234  (1932). 

•  Clark  V.  Valeo.  559  F,2d  642  (DC,  Cir).  affd  sub  nom,.  Cfar*  v,  Kim 
mit,  431  US,  950  (1977), 

•  Buckley  v  Valeo.  424  US,  1  (1976), 

'  Northern  Pipeline  Co  v,  Marathon  Pipe  Line.  457  US, ;  102  S.  Ct. 

2868(1982), 

•  See,  White  Motor  Corp.  v.  Citibank.  N.A. ,  704  F,2d  254  (6th  Cir.  1983) 
(prior  bankruptcy  jurisdictional  provision  revived  upon  Northern  Pipeline's 
invalidation  of  Bankruptcy  Reform  Act  provision). 

•  Congress  has  disapproved  two  Acts  of  the  D,C,  City  Council— the  Loca- 
tion of  Chanceries  Amendment  Act  of  1979  and  the  1981  Sexual  Assault 
Reform  Act,  Over  two  dozen  disapproval  resolutions  directed  at  City  Coun- 
cil Acts  have  been  introduced  since  1975,  See.  McMurtry,  "Congressional 
Oversight  of  D  C.  Council  Acts.  1975-1982"  (April  29.  1983)  (Congressional 
Research  Service),  The  Home  Rule  Act  also  contains  legislative  veto  provi- 
sions with  respect  to  amendments  to  the  D,C,  Charter  and  the  criminal 
code, 

"■  See  eg,.  Borders  v.  Reagan.  518  FSupp.  250  (DDC.  1981)  (upholding 
insulation  from  presidential  removal  of  member  of  District  of  Columbia  Ju- 
dicial Nomination  Commission);  Halleck  v,  Berliner.  427  F,Supp  1225 
(D,D,C-  1977)  (upholding  Commission's  powers  with  respect  to  reappoint- 
ment of  judges). //o6son  V  Wnnsen.  265  FSupp,  902  (DDC-  1967)  (uphold- 
ing congressional  vesting  of  power  to  appoint  D.C  Board  of  Education 
members  in  United  States  District  Court  for  the  District  of  Columbia). 

"  See.  State  of  Maine  v.  CoUichmidt .  494  F,  Supp,  93  (D,  Me  1980); 
State  0/  Ark.  ex  rel.  Ark.  St.  Highway  v  Goldschmidt.  492  FSupp  621 
(E  D,  Ark  ).  vacated  as  moot,  627  F,2d  839  (8th  Cir  1980),  Compare,  West 
Central  Missouri  Development  Corp.  v.  Donovan.  659  F,2d  199  (D.C.  Cir, 
1981), 


Richard  Ehlke  is  a  specialist  in  American  public  law,  American 
Law  Division 
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POST-CHAD  HA  DEVELOPMENTS 

APPENDIX  A,  BILLS  INTRODUCED  IN  RESPONSE  TO  CHADHA: 


Trade  Act 

S.  1545  (June  27.  1983).  Senator  John  Heinz.  To  require  the  Presi- 
dent to  either  implement  the  rerommendation  of  the  International 
Trade  Commission  or  submit  to  Congress  legislation  for  an  alterna- 
tive. Under  existing  law.  the  President's  alternative  would  take  ef- 
fect unless  vetoed  by  a  concurrent  resolution.  See  floor  statement 
on  June  27.  1983.  pp.  89071-72  (daily  ed,).  Referred  to  Senate 
Judiciary. 

Study  Commission 

S.  1591  (June  29.  1983).  Senator  Daniel  Patrick  Moynihan.  To  cre- 
ate a  Commission  on  an  alternative  to  the  legislative  veto.  See  floor 
statement  on  July  12.  1983,  pp.  S9741-42  (daily  ed.).  Referred  to 
Senate  Governmental  Affairs. 


Constitutional  Amendment 

H.J.  Res.  313  (June  30.  1983).  Congressman  Andrew  Jacobs.  Jr. 
To  amend  the  Constitution  to  provide  for  oneHouse  vetoes  of  rules 
and  regulations  issued  by  the  Executive  Department  pursuant  to 
laws  passed  by  the  Congress.  Referred  to  House  Judiciary. 

Agency  Rulemaking 

S.  1650  (July  20,  1983).  Senators  Levin.  Boren.  Grassley.  Kasten, 
and  Deconcini.  To  provide  for  a  joint  resolution  of  disapproval  over 
agency  rules.  See  floor  statement  on  July  20.  1983,  pp.  810473-77 
(daily  ed.).  Referred  to  Senate  Governmental  Affairs. 

Constitutional  Amendment 

S.J.  Res  135  (July  27, 1983).  Senator  Dennis  Deconcini.  To  amend 
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the  Constitution  to  provide  that  executive  action  under  legislative- 
ly delegated  authority  may  be  subject  to  one-House  or  two-House 
approval,  without  presentment  to  the  President,  if  the  legislation 
that  authorizes  the  executive  action  so  provides.  Referred  to  Sen- 
ate Judiciary. 

Impoundment  Control 

H.R.  3754  {August  3,  1983).  Congressman  Silvio  Conte.  To  amend 
the  Impoundment  Control  Act  of  1974  to  provide  for  the  disap- 
proval of  deferrals  by  bill  or  joint  resolution.  (The  1974  statute 
provides  for  a  one-House  legislative  veto  over  deferrals.)  Referred 
jointly  to  the  Committees  on  Rules  and  Government  Operations. 

Judicial  Review 

S.  1766  (August  4,  1983).  Senator  Dale  Bumpers.  To  require  feder- 
al courts  to  independently  decide  questions  of  law  regarding  agen- 
cy regulations  (would  remove  any  current  presumption  in  favor  of 
the  agency).  In  his  floor  statement.  Senator  Bumpers  maintained 
that  in  the  light  of  Chadha  his  bill  was  "especially  appropriate" 
since  it  would  reinforce  congressional  control  over  delegated  au- 
thority (p.  S11583.  daily  ed.).  Referred  to  Senate  Judiciary. 

Agency  Rulemaking 

H.R.  3939  (September  20.  1983).  Representative  Trent  Lott.  To 


amend  the  Administrative  Procedure  Act  and  congressional  proce- 
dures to  effect  a  number  of  changes  in  the  rulemaking  process,  in- 
cluding a  joint  resolution  of  approval  for  major  rules,  a  joint  resolu- 
tion of  disapproval  for  minor  rules,  and  a  change  in  House  floor 
procedures  to  facilitate  the  offering  of  amendments  to  limit  appro- 
priations for  specific  rules.  See  floor  statement  on  September  20, 
1983.  pp.  H7166-69  (daily  ed.).  Referred  jointly  to  the  Committees 
on  the  Judiciary  and  Rules. 

D.C.  Home  Rule 

S.  1858  and  H.R.  3932  (September  20,  1983).  Companion  bills  in- 
troduced by  Senator  Charles  McC.  Mathias.  Jr.  and  Rep.  Walter 
Fauntroy.  To  bring  the  D.C.  Home  Rule  Act  into  compliance  with 
Chadha  by  substituting  joint  resolutions  for  the  present  one-House 
and  two-House  legislative  vetoes.  See  floor  statement  on  pp. 
S12545-46  (daily  ed.)  and  entry  under  Appendix  B  ("Floor 
Action").  The  bills  were  referred  to  Senate  Governmental  Affairs 
and  House  District  of  Columbia. 

Agency  Rulemaking 

H.R.  4119  (October  6.  1983).  Representative  Ken  Kramer.  To 
amend  the  Administrative  Procedure  Act  to  subject  agency  rules 
to  a  joint  resolution  of  disapproval  during  a  90-day  report  and  wait 
period.  Referred  jointly  to  the  Committees  on  Judiciary  and  Rules. 


APPENDIX  B, 

CONGRESSIONAL  ACTION  IN  COMMITTEE: 


July  12.  1983 

House  Rules  0)mmittee  decUnes  to  grant  a  rule  on  the  Export  Ad- 
ministration Amendments  Act  of  1983  (H.R.  3231)  and  the  foreign 
aid  authorization  bill  (H.R.  2992).  as  reported  by  the  Foreign  Af- 
fairs Committee,  because  the  bills  contained  legislative  vetoes.  See 
discussion  by  the  Chairman  of  House  Rules,  (Congressman  Pepper, 
in  the  Record  of  July  13.  1983.  p.  H5098  (daily  ed.).  The  Foreign 
Affairs  Committee  subsequently  reported  amendments  to  these 
bills  to  eliminate  the  legislative  vetoes.  It  now  required  a  joint  reso- 
lution to  suspend  military  aid  to  El  Salvador  (H.R.  2992)  and  joint 
resolutions  of  approval  for  presidential  requests  to  impose  foreign 
policy  export  controls,  to  export  Alaskan  North  Slope  Crude  Oil,  to 
curtail  exports  of  agricultural  products,  and  to  implement  certain 
U.S.  policies  in  South  Africa  (H.R.  3231).  For  changes  to  the  latter 
bill,  see  H.  Rept.  No.  98-257  (Part  3).  pp.  1-10,  as  reported  by 
House  Rules. 

July  26,  1983 

House  Rules  Committee  adopts  a  resolution  stating  its  "general  po- 
licy" to  act  on  no  request  for  a  special  order  on  any  bill  or  resolu- 
tion that  contains  a  legislative  veto  and  is  reported  after  Chadha. 

Augusts,  1983 

House  Interior  and  Insular  Affairs  Committee,  by  a  27-to-14  vote, 
forbids  Interior  Secretary  Watt  from  carrying  out  his  plan  to  sell 
coal  reserves  in  Montana  and  North  Dakota  in  September.  Watt  in- 
dicated that  the  sale  would  proceed  anyway  on  the  ground  that  the 
committee's  action  was  invalid  under  Chadha.  See  Congressional 
Quarteriy  Weekly  Report.  August  13.  1983,  p.  1663.  and  further 
details  later  in  Appendix  B  and  in  Appendix  D. 

September  2 1, 1983 

House  Committee  on  Energy  and  Commerce  reports  the  Amtrak 
Improvement  Act  of  1983  (H.R.  3648).  deleting  one-House  legisla- 
tive vetoes  and  replacing  them  with  a  "report  and  wait"  provision, 
requiring  120  days  of  continuous  session  before  an  amendment 
submitted  by  Amtrak  can  take  effect.  Instead  of  allowing  the  Se- 
cretary of  Transportation  to  sell  Conrail  assets  subject  to  a  one- 
House  veto,  or  to  sell  Conrail  stock  subject  to  a  two-House  veto,  the 


reported  bill  would  require  specific  congressional  approval  by  a  bill 
or  joint  resolution  to  support  a  sale  of  Conrail.  See  H.  Rept.  No.  98- 
371  and  entry  in  Appendix  B  under  "Floor  Action." 


FLOOR  ACTION: 

Consumer  Product  Safety  Commission 

During  consideration  of  the  Consumer  Product  Safety  Amend- 
ments of  1983  (H.R.  2668),  on  June  29.  1983.  the  House  of  Repre- 
sentatives by  voice  vote  adopted  the  Waxman  amendment  permit- 
ting Congress  to  disapprove  certain  rules  promulgated  by  the  Con- 
sumer Product  Safety  Commission.  Disapproval  would  be  by  joint 
resolution  within  90  days  of  continuous  session  after  the  date  of 
promulgation.  The  House  also  adopted  by  voice  vote  the  Levitas 
amendment  requiring  0>ngress  to  approve  CPSC  rules  by  joint 
resolution.  This  amendment  prohibits  the  use  of  any  appropriated 
funds  to  implement  a  rule  unless  a  joint  resolution  of  approval  has 
been  adopted,  129  Cong.  Rec.  H4771-81  (daily  ed.  (June  29, 1983). 

Military  Pay  Levels 

The  Omnibus  Defense  Authorizations.  1984  (S.  675),  as  reported 
from  the  Senate  Armed  Services  Committee,  eliminated  presiden- 
tial discretion  that  had  been  associated  with  the  legislative  veto. 
Legislation  in  1967  required  the  President  to  seek  a  report  from  a 
designated  pay  agent  who  would  recommend  military  pay  levels  af- 
ter reviewing  comparable  pay  levels  in  the  private  sector.  If  the 
President  took  no  further  action  on  the  recommendation  after  re- 
porting it  to  Congress,  the  pay  adjustment  would  become  effective 
on  the  first  day  of  the  fiscal  year.  The  President  could  also  submit 
an  alternative  pay  plan  subject  to  a  one-House  veto.  In  the  event  of 
a  legislative  veto,  the  pay  agent's  original  reconimendation  would 
take  effect. 

Prior  to  the  Chadha  decision,  the  Armed  Services  Committee  was 
planning  to  break  the  statutory  link  between  miUtary  and  civilian 
pay  raises  by  creating  a  separate  procedure  for  the  Secretary  of  De- 
fense to  serve  as  pay  agent.  The  reported  bill  does  that.  The  Com- 
mittee had  also  planned  to  allow  the  President  to  offer  an  alterna- 
tive pay  plan  subject  to  a  one-House  veto.  But  with  the  legislative 
veto  struck  down  by  the  Supreme  Court,  the  Committee  decided  to 


216 


remove  the  President's  discretionary  authority  as  well.  The  Senate 
adopted  the  Committee's  proposal,  129  Cong,  Rec.  S9831-32  (daily 
ed.  July  13,  1983).  See  also  S.  Kept.  No.  98-174.  pp.  215-16.  The 
House  did  not  take  this  action  and  in  conference  the  Senate  reced- 
ed; see  H.  Kept.  No.  98-352.  pp.  226-27. 

Caribbean  Basin  Initiative 

The  Caribbean  Basin  Economic  Recovery  Act  (H.R.  2769),  as  re- 
ported by  the  House  Ways  and  Means  Committee,  depended  in 
part  on  the  President's  authority  under  the  Trade  Act  of  1974  to 
suspend  duty-free  treatment  subject  to  a  two-House  legislative  ve- 
to. In  contrast  to  two  bills  that  the  Rules  Conmiittee  had  returned 
because  they  contained  a  legislative  veto  (see  July  12,  1983  entry 
under  "Committee  Action"),  the  Rules  Committee  allowed  the 
Caribbean  bill  to  come  to  the  floor  because  its  rule  (H.  Res.  246) 
had  been  reported  prior  to  Chadha.  The  Rules  Committee  was  as- 
sured by  the  Chairman  of  Ways  and  Means  that  the  two-House  ve- 
to was  severable  from  the  remainder  of  the  bill.  See  statement  by 
Ongressman  Pepper.  129  Cong.  Rec.  K5098  (daily  ed.  July  13, 
1983).  The  President's' authority,  with  the  two-House  veto,  was 
enacted  on  August  5.  1983,  as  part  of  the  Caribbean  Basin  Econo- 
mic Recovery  Act.  P.L.  98-67. 97  Stat.  384,  391. 

Most-Favored-Nation  Status 

On  August  1,  1983.  the  House  voted  to  indefinitely  postpone  three 
House  resolutions  which  would  have  disapproved  the  President's 
recommendation  to  extend  certain  waiver  authority  under  the 
Trade  Act  of  1974.  See  debate  on  pp.  H6034-37  and  the  roll-call 
vote  (279-to-126)  on  p.  H6164  (daily  ed.).  The  one-House  legislative 
vetoes  had  been  reported  unfavorably  by  the  Ways  and  Means 
Committee  (H.  Repts.  No.  315,  316.  and  317).  Neither  the  reports 
nor  the  floor  debate  mention  the  Chadha  decision;  committee  staff 
indicate  that  since  the  floor  action  was  anticipated,  no  reference 
was  necessary, 

Coal  Leasing 

On  September  20.  1983,  the  Senate  adopted  by  a  vote  of  63-to-33 


an  amendment  to  the  Interior  Appropriations  Bill  for  fiscal  1984, 
establishing  a  commission  to  evaluate  the  Interior  Department's 
coal  leasing  procedures  and  to  postpone  new  leasing  during  that 
period.  129  Cong.  Rec.  812486-94  (daily  ed.).  The  purpose  was  to 
counteract  the  decision  of  Secretary  Watt  to  proceed  with  coal 
leasing  in  the  face  of  a  House  Interior  Committee  resolution  that 
directed  him  to  withdraw  the  disputed  lands.  See  August  3,  1983, 
entry  under  Appendix  B  ("In  Committee")  and  also  Appendix  D. 
The  moratorium  was  included  in  the  conference  report  on  the  In- 
terior Appropriations  Bill  (H.  Rept.  No.  98-399,  p.  32)  and  enacted 
into  law.  by  way  of  cross-reference,  in  the  continuing  resolution 
signed  by  the  President  on  October  1.  See  the  conference  report  on 
the  continuing  resolution,  H.  Rept.  No.  98-397,  p.  5. 

Land  Acquisition  (Interior) 

During  a  floor  colloquy  on  September  10. 1983,  Senators  Johnston 
and  McClure  responded  to  Interior  Department's  constitutional  ob- 
jection to  a  committee-approval  procedure  by  considering  a  "lay 
and  wait"  option.  129  Cong.  Rec.  S12526-27  (daily  ed.  September 
20, 1983). 

D.C.  Home  Rule 

The  House  of  Representatives  passed  amendments  to  the  D.C. 
Home  Rule  Act  (H.R.  3932)  on  October  4,  1983,  to  replace  legisla- 
tive vetoes  with  joint  resolutions.  129  Cong.  Rec.  H7903-07  (daily 
ed.). 

Amtrak  Improvement  Act  of  1983 

The  House  on  October  6,  1983.  completed  all  general  debate  and 
began  reading  for  amendment  on  H.R.  3648  to  improve  the  cost  ef- 
fectiveness of  the  National  Railroad  Passenger  Corporation.  The 
bill  responds  to  Chadha  by  replacing  legislative  vetoes  with  con- 
gressional action  through  regular  legislation.  See  debate  at  129 
Cong.  Rec.  H8122-23,  H8169  (daUy  ed.)  and  September  21.  1983, 
entry  under  Appendix  B  ("In  Committee"^. 


APPENDIX  C, 

LEGISLATIVE  VETOES  ENACTED  AFTER  CHADHA  (THROUGH  P.L  98-89): 


Department  of  Housing-and  Urban  Development— Inde- 
pendent Agencies  Appropriations  Act,  1984,  P.  L.  98-45. 
97Stat.  219  (July  12. 1983): 

1.  Construction  grants  by  the  Environmental  Protection 
Agency  are  subject  to  approval  by  the  Appropriations  Com- 
mittees. 97  Stat.  226. 

2.  Not  to  exceed  certain  dollar  amounts  are  to  be  available 
from  the  National  Flood  Insurance  Fund  (administered  by 
the  Federal  Emergency  Management  Agency)  without  the 
approval  of  the  Appropriations  Committees.  97  Stat.  228. 

3.  Appropriations  for  research  and  development  activities  of 
the  National  Aeronautics  and  Space  Administration  may 
not  be  used  beyond  specified  amounts  without  the  approval 
of  the  Appropriations  Committees.  97  Stat.  228. 

4.  Up  to  five  percent  may  be  transferred  between  specified 
NASA  accounts  with  the  approval  of  the  Appropriations 
Committees.  97  Stat.  229. 

5.  Appropriations  for  space  flight,  control  and  data  communi- 
cations of  NASA  may  not  be  used  beyond  specified  amounts 
without  the  approval  of  the  Appropriations  Committees.  97 
Stat.  229. 

6.  NASA  Administrator  may  authorize  lease  or  construction 
of  facilities  with  approval  of  the  Appropriations  Commit- 
tees. 97  Stat.  229. 

7.  Up  to  ten  percent  of  Federal  Home  Loan  Bank  Board  ear- 


marked expenses  may  be  transferred  with  the  prior  approv- 
al of  the  Appropriations  Committees.  97  Stat.  236. 

8.  No  part  of  appropriation  for  personnel  compensation  and 
benefits  shall  be  reprogrammed  without  approval  of  the  Ap- 
propriations Committees.  97  Stat.  239. 

National  Aeronautics  and  Space  Administration  Authori- 
zation Act,  1984,  P.  L.  98-52, 97  Stat.  281  (July  15. 1983): 

9.  Authorizing  committees  may  waive  requirement  that  30 
days  elapse  before  NASA  Administrator  takes  certain  ac- 
tions after  reporting  to  Congress.  97  Stat.  283-84.  sec.  103. 

10.  Authorizing  committees  may  waive  requirement  that  30 
days  ebpse  before  NASA  Administrator  takes  certain  ac- 
tions after  reporting  to  Congress.  97  Stat.  284,  sec.  104. 

11.  Authorizing  committees  may  waive  requirement  that  30 
days  elapse  before  NASA  Administrator  takes  certain  ac- 
tions after  reporting  to  Congress.  97  Stat.  285,  sec.  1 10. 

Supplemental  Appropriations  Act.  1983,  P.  L.  98-63.  97 
Stat.  301  (July  30, 1983): 

12.  Reimbursement  of  certain  funds  for  the  Ventura  Marina 
project,  administered  by  the  Corps  of  Engineers,  requires 
prior  approval  of  the  Appropriations  Committees.  97  Stat. 
312. 

1 3    Reprogramming  of  contract  authority  and  budget  authority 
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for  certain  HUD  programs  requires  approval  of  the  Appro- 
priations Committees.  97  Stat.  319. 

14.  Terminating  certain  Interior  Department  programs  or  clos- 
ing certain  Interior  facilities  requires  either  enactment  of 
the  Interior  Appropriations  Bill  or  "approved  reprogram- 
ming  procedures."  97  Stat.  328.  As  defined  in  H.  Kept.  No. 
97-942.  reprogrammmg  includes  a  prior-approval  procedure 
by  the  Appropriations  Committee. 

Caribbean  Basin  Economic  Recovery  Act,  P.  L  98-67  97 
Stet.  384  (August  5, 1983); 

15.  President  may  suspend  duty-free  treatment  and  proclaim  a 
duty  rate  subject  to  section  203  of  the  Trade  Act  of  1974 
(which  provides  for  a  concurrent  resolution  of  disapproval). 
97  Stat.  391.  See  comment  by  Congressman  Pepper  at  129 
Cong.  Rec.  H5098  (daily  ed.  July  13. 1983). 

Department  of  Transportation  and  Related  Agencies  Ap- 
propriations Act.  1983.  P.  L.  98-78,  97  Stat.  453  (August 
15, 1983): 

16.  Appropriated  funds  in  the  Act  may  not  be  available  for  the 
acquisition,  sale  or  transference  of  Washington  Union  Sta- 
tion without  the  prior  approval  of  the  Appropriations  Com- 
mittees. 97  Stat.  462. 

17.  Federal  Aviation  Administration  closures  or  consoUdations 
may  be  delayed  from  December  1.  1983,  to  April  15.  1984. 
if  questioned  in  writing  by  either  Appropriations  Commit- 
tee. 97  Stat.  473. 

APPENDIX  D, 
LITIGATION: 

Federal  Pay 

AFGE.  AFL-CIO  v.  Reagan.  Civ.  No.  83-1914  (D.D.C.).  Federal  em- 
ployee unions  filed  suit  on  July  1.  1983.  They  argue  that  since  the 
one-House  veto  provision  in  the  federal  salary  act  is  unconstitu- 
tional under  Chadha,  the  alternative  pay  plans  submitted  by  the 
President  in  1979.  1980  and  1982  are  also  invahd  because  of  non- 
severability.  Therefore,  full  "comparabiHty"  raises  are  now  due  (ap- 
proximately a  22  percent  raise).  AFGE  filed  an  amended  complaint 
on  September  2  to  include  President  Reagan's  alternative  pay  plan 
submitted  to  Congress  on  August  31.  The  government  filed  its  an- 
swer on  September  6. 

Exxon  Judgment 

United  States  v.  Exxon  Corp..  Civ.  No.  78-1035  (D.D.C.).  On  July 
5.  1983.  Exxon  Oirporation  filed  a  motion  to  be  relieved  from  a 
$1.6  billion  judgment  entered  by  the  D.C.  District  Court  on  June  7. 
1983.  Exxon  argues  that  the  statutes  under  which  the  judgment 
was  obtained  (the  Emergency  Petroleum  Allocation  Act  and  the 
Energy  Policy  and  Conservation  Act)  are  invalid  because  they  con- 
tain legislative  vetoes  that  are  inseverable  from  the  remainder  of 
those  statutes. 

Reorganization  Statute  (EEOC) 

EEOC  V.  Merrill  Lynch.  No.  82-C-2922  (N.D  .  111.).  In  May  1982. 
Merrill  Lynch  challenged  the  authority  of  the  Equal  Employment 
Opportunity  Commission  to  proceed  in  an  equal  pay  suit.  Merrill 
Lynch  maintained  that  the  transfer  of  the  Equal  Pay  Act  and  Age 
Discrimination  Act  authority  to  EEOC  from  the  Labor  Department 
was  invalid  because  it  was  accomplished  in  1978  by  way  of  reor- 
ganization plan  (subject  to  a  one-House  veto).  A  district  court  in  Il- 
linois stayed  action  until  Chadha  and  then  ordered  supplemental 
briefing.  Merrill  Lynch  submitted  its  supplemental  brief  on  July 
11.  1983;  EEOC  filed  on  August  29.  The  deadline  for  McrriU 
Lynch's  reply  is  September  19  See  113  LRR  [Labor  Relations  Re- 
porter) 191-192  (July  4. 1983). 

In  EEOC  V.  Allstate  Insurance  Co..  Civ.  No.  J82-0186(B).  Dis- 
trict Judge  Barbour  (S.D.  Miss.)  ruled  August  19,  1983.  that  the 
transfer  of  Equal  Pay  statutory  authority  from  the  Labor  Departs 


ment  to  EEOC  was  tainted  by  the  presence  of  a  legislative  veto  in 
the  reorganization  statute,  even  though  neither  House  disapproved 
the  reorganization  plan  in  1978.  In  a  decision  issued  on  September 
9,  he  concluded  that  the  Reorganization  Act  of  1977  and  the  Labor- 
EEOC  reorganization  plan  of  1978  were  both  unconstitutional,  de- 
priving EEOC  of  its  authority  to  enforce  the  Equal  Pay  Act  52 
U.S.L.W.  2152.  See  Legal  Times.  September  5.  1983.  p.  4.  A  third 
case,  EEOC  v.  Kettering  School  District,  No.  C-3-82-043  (S.D. 
Ohio),  presents  a  similar  issue. 

FERC  Incremental  Pricing  Rule 

Three  groups  of  industrial  gas  users  asked  the  Supreme  Court  on 
Aug^lst  1,  1983,  to  reconsider  its  decision  on  FERC's  incremental 
pricmg  rule.  They  contend  that  the  entire  provision  for  the  process 
of  making  the  rule  should  be  eUminated  along  with  the  legislative 
veto.  The  petition  was  filed  by  Sutherland,  Asbill  and  Brennan  on 
behalf  of  the  Process  Gas  Consumers  Group,  the  American  Iron 
and  Steel  Institute,  and  the  Georgia  Industrial  Gas  Group.  See 
Energy  Users  Report,  August  1 1 .  1983.  pp.  799-800. 

Coal  Leases  (Interior  Department) 

On  August  3, 1983,  by  a  27-to-14  vote,  the  House  Interior  Commit- 
tee du-ected  Interior  Secretary  Watt  net  to  seU  any  more  govern- 
ment coal  leases  during  fiscal  1983.  When  Watt  announced  that 
the  committee  action  was  unconstitutional  under  Chadha  and  that 
he  would  proceed  with  the  sale  on  September  14,  the  National 
WildUfe  Federation  and  The  Wilderness  Society  filed  suit  on  Sep- 
tember 8  to  ask  the  DC,  District  Court  to  block  the  sale  (National 
Wildlife  Federation  v.  Watt,  Civ.  No.  83-2648,  D.D.C.).  On  Sep- 
tember 1 1 .  District  Judge  Oberdorfer  stated  that  he  would  hear  ar- 
guments on  the  environmentalists'  lawsuit  on  October  21.  Advised 
by  the  government  that  the  leases  would  not  be  issued  for  another 
45  to  60  days  (placing  them  after  October  21),  he  dcchned  to  block 
the  sale. 

After  the  September  14  sale  of  five  coal  leases,  the  government 
estimated  that  the  leases  might  be  issued  within  15  days,  placing 
them  within  fiscal  1983,  prior  to  the  October  21  scheduled  argu- 
ment, and  out  of  danger  of  any  restrictions  that  Congress  might 
enact  for  fiscal  1984.  On  September  16,  responding  to  the  acceler- 
ated pace  of  issuing  the  leases.  Judge  Oberdorfer  barred  the  Interi- 
or Department  from  issuing  the  five  disputed  leases  until  Septem- 
ber 29  and  indicated  that  he  would  hear  argumente  on  the  constitu- 
tional issue  before  then.  If  the  restraining  order  were  extended  be- 
yond October  1,  the  Interior  Department  might  be  prevented  from 
issuing  leases  because  of  a  moratorium  under  consideration  by 
Congress. 

On  September  28,  Judge  Oberdorfer  issued  a  prehminary  injunc- 
tion to  prevent  Secretary  Watt  from  issuing  any  rights  to  coal 
leases  in  the  Fort  Union  Coal  Region.  Oberdorfer  held  that  the  Na- 
tional Wildlife  Federation  and  The  Wilderness  Society  (plaintiffs) 
and  Chairman  Udall  of  the  House  Interior  Committee  (intervening 
as  plaintiff)  were  likely  to  prevail  on  the  merits  because  Watt  was 
obUgated  to  follow  his  own  regulations  on  coal  leasing,  until  he  re- 
scinded them,  and  the  Committee's  directive  to  Watt  might  be  au- 
thorized under  Article  IV,  Section  3,  of  the  Constitution,  which 
empowers  Congress  "to  dispose  of  and  make  all  needful  Rules  and 
Regulations  respecting  the  Territory  or  other  Property  belonging 
to  the  United  States  ..."  The  subject  of  Chadha  was  Congress' 
power  under  Article  I.  On  October  6  the  court  narrowed  its  ruling, 
restricting  its  finding  of  likehhood  of  success  to  USDI's  failure  to 
follow  its  own  regulation  on  coal  leasing. 

APPENDIX  E, 
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STATEMENT  OF  CHARLES  O.  JONES,  UNIVERSITY  OF  VIRGINIA 

Mr.  Jones.  Mr.  Chairman,  my  written  statement  reflects  my 
mixed  feelings  about  the  Court  decision  in  the  Chadha  case. 

Frankly,  I  have  never  much  liked  the  idea  of  nine  unelected  per- 
sons, even  less  seven,  telling  the  Congress  what  it  can  and  cannot 
do.  There  is  a  clash  of  democratic  principles  involved  in  that  situa- 
tion that  has  never  been  fully  resolved,  for  me  at  least. 

Yet,  I  have  to  say  that  I  judge  it  beneficial  for  Congress  to  take  a 
good  look  at  itself  on  occasion.  Being  decentralized  and  bicameral. 
Congress  is  unlikely  to  stand  back  and  evaluate  its  purpose  without 
the  stimulus  of  a  dramatic  event. 

It  is  in  this  context  that  I  conclude  my  written  statement  by  sug- 
gesting that  the  Court  may  have  done  Congress  a  favor.  We  do 
need  to  think  about  what  we  want  Congress  to  do  in  the  policy 
process  on  occasion. 

The  challenge  faced  by  Congress  at  this  point  is  threefold,  in  my 
view:  First  of  all,  to  insure  that  Executive  policymaking  suits  con- 
gressional intent;  second,  to  reestablish  the  threat  of  congressional 
reentry  into  policymaking  where  the  Executive  has  broad  discre- 
tion to  act;  and  third,  to  reenter  where  it  is  judged  that  Congress 
has  something  to  say,  either  by  way  of  clarification  or  by  way  of 
preventing  or  rescinding  Executive  action. 

The  first  goal  represents  the  greatest  challenge  to  Congress,  as  it 
always  has.  Granting  discretion  probably  encourages  less  clarity  in 
intent.  Congress  can  pass  through  the  responsibility  to  act  to  the 
executive,  and  with  it  the  conflicts  associated  with  the  issue  at 
hand.  And  the  Members  can  even  feel  good  about  it  if  reentry 
through  the  legislative  veto  is  assured. 
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I  understand  there  is  no  magical  solution  by  which  these  two 
complex  legislative  bodies  will  now  clarify  their  intentions  in  legis- 
lation. That  is,  there  is  no  single  method  by  which  that  will  be  ac- 
complished. On  the  other  hand,  I  am  willing  to  predict  when  we 
look  back  at  this  period  in  congressional  history  we  will  be  able  to 
observe  a  phase  change  in  that  regard,  one  in  which  Members  were 
more  attentive  than  before  to  careful  construction  of  the  law. 

What  this  says,  in  summary,  is  that  I  am  less  pessimistic  than 
others  about  the  ultimate  effects  of  the  Chadha  decision.  In  fact, 
we  may  already  have  been  entering  into  an  era  in  which  the  in- 
creased policy  analytical  capabilities  up  here  on  Capitol  Hill, 
through  staff,  research  units,  OTA,  CBO,  GAO,  CRS,  were  already 
equipping  Congress  to  participate  more  actively  on  the  front  side  of 
policymaking,  and  to  monitor  policy  implementation  more  effec- 
tively. A  decade  from  now,  we  may  view  the  legislative  veto  as  no 
more  than  a  blunt  instrument  that  was  useful  during  a  significant 
transition  period  in  the  continuous  modernization  of  this  great  leg- 
islative body. 

Others  of  my  colleagues  have  specific  recommendations,  and  I 
will  comment  on  those  in  the  discussion. 

[Mr.  Jones'  prepared  statement  follows:] 
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statement  of  Charles  0.  Jones,  Robert  Kent  Gooch  Professor  of 
Government  and  Senior  Scholar,  Miller  Center  of  Public 
Affairs,  University  of  Virginia,  before  U.  S.  House  of 
Representatives,  Committee  on  Rules,  November  10,  I983. 

The  legislative  veto  by  simple  or  concurrent  resolution  is 
dead — struck  down  by  a  Court  presuming  to  understand  the  application 
of  constitutional  principles  to  contemporary  political  needs.   As 
Justice  White  observed  in  his  dissent  (Immigration  and  Naturalisa- 
tion Service  v.  Chadha)i   "Today's  decision  strikes  dovm  in  one 
fell  swoop  provisions  in  more  laws  enacted  by  Congress  than  the 
Court  has  cumulatively  invalidated  in  its  history," 

The  problem  that  the  veto  was  designed  to  relieve  remains, 
however.   The  United  States  Congress  is  now,  and  has  been  for  some 
time,  struggling  to  maintain  a  potential  for  control  of  executive 
and  bureaucratic  decision  making — a  control  somewhat  nearer  to 
the  actual  decision  than  reauthorization  or  appropriation.   An 
increasing  number  of  policy  areas  appear  to  require  that  discre- 
tionary authority  be  provided  to  agencies  and  the  White  House.   In 
certain  areas  of  foreign  asid   defense  policy,  regulation,  energy  pol- 
icy, and  technology,  whole  independent  policy  systems  have  been 
created  outside  the  legislative  process.   Problems  are  defined, 
proposals  developed  and  approved,  decisions  implemented  and  evaluated-- 
all  with  congressional  authorization  but  without  further  congress- 
ional involvement  (i.e.,  when  decision  makers  get  down  to  work). 
And  it  is  argued  by  many   that  the  times  demand  these  extra-legislative 
policy  networks.   It  is  said  that  Congress  is  too  parochial,  amateur- 
ish, partisan,  and  decentralized  to  do  the  job — this  despite  the 
greatest  increase  in  staff  auid  analytical  capability  ever  known 
■to/ale<^islative  body  (occurring  during  the  19706). 

It  is  in  this  context  of  the  demands  for  greater  flexibility 
in  the  exercise  of  executive  authority  that  the  use  of  the  legis- 
lative veto  flourished.   The  veto  offered  Congress  a  chance  for  a 
second  look.   It  provided  a  means  for  re-entry  by  the  House  and/or 
Senate  into  those  near-autonomous  policy  systems  described  above. 
It  was  a  new  wrinkle  in  the  famed  checks  and  balances  and  therefore 
it  is  by  no  me£ins  certain  that  James  Madison  (and  others  in  Phila- 
delphia in  1787  who  feared  independent  authority)  would  have 
disapproved. 
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Thus  it  can  be  argued  that  the  legislative  veto  came  to  offer 
the  means  by  which  Congress  could  authorize  its  exclusion  from 
certain  major  decisions  without,  at  the  same  time,  losing  total 
control.   It  was,  therefore,  almost  classic  separation  of  power 
politics,  as  accommodated  to  contemporary  policy  needs. 

But  there  were  other  reasons  too  for  the  expanded  use  of  the 
legislative  veto--reasons  also  associated  with  the  natural  suspicions 
and  jealousies  that  Madison  sought  to  preserve  in  his  balanced 
government.   In  part,  Members  of  Congress  were  understandably 
hesitant  about  authorizing  independent  policy  systems  for  which 
they  were  ultimately  responsible.   Including  a  chance  for  re-entry 
both  eased  their  minds  and  served  as  a  warning  to  the  executive  that 
decisions  could  be  reversed — a  saluatory  psychological  check  not 
unlike  the  threat  of  presidential  veto  within  Congress,   In  addition, 
however,  there  were  political  and  partisan  suspicions  that  developed 
during  an  extraordinary  period  in  which  Republican  presidents  faced 
Democratic  congresses.   As  Joseph  Cooper  and  Patricia  Hurley  show 
(Congress  &   The  Presidencv.  Spring,  1983,  pp.  3-''^).  the  1970s  wit- 
nessed an  explosion  of  legislative  veto  provisions  (nearly  58  percent 
of  all  provisions  sLnoe  the  1920s  occurred  during  1970-1976).   Thus 
the  natural  distrust  that  Madison  and  his  colleagues  had  capitalized 
on  in  constructing  the  government  was  amplified  by  the  partisan 
splits  between  Congress  and  the  presidency. 

However  much  we  may  justify  its  development  and  use  as  a  modem 
expression  of  Madison's  theory  of  good  government,  we  are  forced  by 
the  reality  of  the  Court's  pronouncement  to  forget  the  legislative 
veto  in  its  common  form.   This  excursion  inDo  interpretive  history 
has  performed  the  good  service  of  spotting  the  problem  to  be  solved, 
however.   Congress  is,  indeed,  left  with  having  to  refine  other 
means  by  which  it  can  accomplish  the  followingi 

1.  Insuring  that  executive  policy  making  suits  f ongressional 
intent. 

2.  Reestablishing  the  threat  of  re-entry  in  regard  to 
specific  decisions  made  by  the  executive. 

3.  Re-entering  where  required, 

I  don't  have  any  magic  solutions  by  which  these  goals  can  be 
achieved.   But  some  comments  on  each  may  be  helpful  in  stimulating 
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discussion  and  ideas.   The  first  goal  is  crucial  ana,  in  a  sense, 
encompasses  the  others.   It  directs  attention  to  the  real  issue-- 
that  of  executive  implementation  of  congressional  intent.   Of  course, 
it  is  difficult  to  judge  suitability  if  intent  is  not  clear  to  begin 
with.   Some  may  justifiably  argue  that  the  legislative  veto  has  been 


relied  on  as  a  clean-up  act  for  sloppy  legislation.   In  such  cases, 
the  resolution  of  the  problem  is  clear — much  more  attentiveness  on 
the  part  of  Congress  to  its  traditional  function  of  law-making 
in  the  purest  sense.  Congressional  intent  should  be  clear  enough 
so  that  ordinary  mortals  reading  a  law  can   agree  on  what  it  is.   If 
such  laws  cannot  be  written,  they  should  not  be  passed.   I  am  not 
naive  enough  to  think  that  clarity  and  specificity  are  easily  achieved 

in  the  contemporary  law  making  of  our  complex  technological  society.  . 
But  I  do  judge  that  there  is  a  greater  capacity  for  achieving  these 
goals  than  ever  before.   The  members  are  as  talented  as  ever  and 
they  have  legions  of  staff.   Any  such  development  requires  leader- 
ship. Perhaps  the  demise  of  the  legislative  veto  will  encourage  its 
exercise. 

In  regard  to  this  first  goal,  I  find  myself  in  partial  aggree- 
ment  with  a  point  made  by  John  R,    Bolton.   No  friend  o*"  +he  veto, 
Bolton  argues  that« 

...the  goals  of  the  veto  — greater  agency  account- 
ability and  less  arbitrary  governmental  interference  in 
people's  lives--might  be  harder  to  reach  with  the  legislative 
veto  than  without  it  because  it  tends  to  give  the  false 
impression  that  the  agencies  are  under  control.   In  order 
for  those  worthy  goals  to  be  achieved,  Congress  must  be 

willing  (or  be  forced)  to  make  difficult  political  choices. 
Statutory  gramts  of  discretion  must  be  more  carefully 
structured  and   periodically  reviewed.   More  attention 
must  be  paid  to  specifics ,  closer  scrutiny  must  be  given 
to  presidential  nominees,  and  tnere  needs  to  be  greater 
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resistance  to  calls  for  "immediate  legislative  action" 
from  interested  pressure  groups.   (The  Legislative  Vetoi 
Unseparating  the  Powers.  1977,  p.  ^9). 
Bolton  understates  the  effectivsiess  of  the  veto,  oversimplifies 
the  options  open  to  Congress,  and  totally  ignore  the  politics  of 
his  subject.  But  he  has  correctly  spotted  the  field  of  play  in  the 
post-veto  era.   Legislation  must  be  more  carefully  developed,  with 
more  closure  on  intent. 

Regarding  the  second  goal,  it  should  be  said  that  the  actual 
exercise  of  the  legislative  veto,  like  that  of  the  presidential  veto, 
typically  represents  a  failure  of  the  normal  political  process  to 
work  effectively.  Most  politicians  prefer  a  compromise  that  will 
continue  the  action  to  having  to  stop  an  action  altogether.  Thus 
the  legislative  veto  may  properly  be  viewed  as  a  means  for  facilita- 
ting not  interrupting,  problem  solving.   It  permitted  Congress  to 
move  ahead  on  an  issue  despite  misgivings,  by  insuring  re-entry  if 
necessary.  The  members  could  then  use  this  authority  to  demand  a 
place,  at  the  table  in  executive  decision  making  (i.e.,  within 
those  independent  policy  systems  cited  earlier).  The  question  now 
isi  What  can  members  of  Congress  substitute  for  the  threat  of 
a  veto?  It  may  be  that  nothing  else  will  work  so  well  in  both 
retaining  congressional  influence  and  permitting  executive  discre- 
tion.  But  Congress  is  far  from  impotent.   Jsunes  L.  Sundquist  is  - 
surely  correct  when  he  notes  thati 

Besides  simply  refusing  to  grant  discretion  in  the 
first  place.  Congress  has  many  other, means  of  forcing 
the  executive  branch  to  behave  as  the  legislators  wish. 
Executive  actions  now  subject  to  legislative  vetoes  can 
be  barred  through  riders  on  appropriations  and  authorization 
bills.  Those  procedures  are ,.  compared  to  the  legislative 
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veto,  clumsy  and  c\imbersome — but  they  have  been,  and  can 
be,  totally  effective.   (The  Washington  Post.  6/26/83,  P.  D8). 
I  have  no  doubt  that  we  have  not  seen  the  last  variation  in  author- 
ization and  appropriation  politics.   I  can  imagine  any  number  of 
actions  being  taken  through  the  traditional  legislative  process  to 
get  the  attention  of  the  executive.   Investigations,  GAO  studies, 
staff  reports,  more  intensive  monitoring  of  the  regulatoT~y  process, 
highly  specific  and  detailed  agency  reports — these  methods  can  be 
used  to  pose  a  threat  of  re-entry  by  Congress  (as  they  have  in  the 
past).  Computer-based  information  systems  make  it  possible  for 
members  and  staff  to  engage  in  more  effective  monitoring  exercises 
than  ever  before.  Of  course,  the  true  effectiveness  of  any  such 
efforts  depends  upon  the  success  Congress  has  in  clarifying  legis- 
lative intent — as  discussed  earlier,  ., 

Finally,  there  are,  no  doubt,  instances  when  the  threat  of 
re-entry  is  not  sufficient  to  meet  the  need.   In  such  cases  the 
joint  resolution  veto  is  an  obvious  solution.   It  is  understood, 
of  course,  that  a  presidential  signature  is  required  and  may  not 
be  forthcoming.  Where  there  is  sufficient  support,  however,  a 
presidential  veto  may  be  overridden.   But  there  may  be  effects  even 
if  the  veto  is  not  overridden — particularly  if  the  joint  resolution 
procedure  is  not  overdone.   Certainly  congressional  passage  of  a 
joint  resolution  itself  carries  a  message  to  those  whose  legislat- 
ive authority  v/ill  soon  expire.   Thus  change  may  be  effected  with- 
out having  to  get  presidential  cooperation. 

Whether  justified  or  not,  the  Court  has  declared  that  the 
legislative  veto  without  presidential  concurrence  is  unconstitutional. 
That  debate,  therefore,  is  at  an  end.   The  present  challenge  to 
Congress  is  to  treat  the  issues  raised  by  their  earlier  solutioii 
(the  veto)  and  the  Court's  decision — to  enforce  their  intent 
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within  a  complex  system  of  executive  and  bureaucratic  implementation. 
In  his  letter  to  the  panelists,  Chairman  Pepper  quoted  Thomas 
Jefferson  in  regard  to  political  reformi   "The  patch  should  be 
commensurate  with  the  hole."  Perhaps  the  Court  has  done  Congress 
a  favor  by  forcing  it  to  estimate  the  size  of  the  holes  and  its 
own  capacities  for  knitting  commensurate  patches. 

Mr.  MoAKLEY.  Mr.  Fisher. 

STATEMENT  OF  LOUIS  FISHER,  CONGRESSIONAL  RESEARCH 
SERVICE,  LIBRARY  OF  CONGRESS 

Mr.  Fisher.  Mr.  Chairman,  you  have  asked  us  to  look  at  the  leg- 
islative veto  in  very  broad  terms  to  see  about  the  institutional  in- 
terest of  Congress.  What  I  have  done  is,  first  of  all,  suggest  that  the 
legislative  veto  originally  was  a  condition  on  delegated  power. 
What  we  might  want  to  do  now  is  look  about  the  need  to  delegate 
certain  powers. 

One  example  I  gave  is  the  forerunner  of  all  legislative  vetoes,  the 
Executive  reorgani2:ation  authority.  This  goes  back  50  years.  The 
assumption  at  that  time  is  that  you  would  have  to  delegate  author- 
ity; otherwise  you  cannot  accomplish  reorganization  through  the 
regular  legislative  process. 

The  process  is  supposedly  too  cumbersome;  there  are  too  many 
delays.  But,  in  fact,  what  we  have  seen,  since  we  have  no  authority 
for  the  President  since  April  1981,  to  reorganize,  we  have  seen  that 
the  President  is  able  to  send  up  the  bill  such  as  in  1981,  to  take  the 
Maritime  Administration  out  of  Commerce  and  put  it  into  Trans- 
portation. 

It  came  up  as  a  regular  bill,  under  regular  procedures.  Both 
Houses  passed  it  in  the  same  month,  and  it  was  signed  into  law.  So 
you  may  not  want  to  go  through  every  law  that  has  a  legislative 
veto,  one-House  and  two-House,  and  simply  automatically  put  in  a 
joint  resolution.  You  may  want  to  rethink  the  need  to  delegate  in 
the  first  place  and  let  things  come  up  on  a  regular  schedule. 

I  also  talk  about  reorganization  authority's  original  purpose. 
What  was  the  point  of  a  legislative  veto?  If  you  go  back  to  reorga- 
nization in  the  1930's,  the  legislative  record  is  very  clear.  No  one 
trusted  Congress  to  do  what  was  right  and  what  was  cost  effective. 
So  the  motivation  was  to  skirt  Congress,  to  circumvent  it,  to  get 
around  it,  and  to  save  money.  And,  in  fact,  the  reorganization  au- 
thority has  not  been  used  for  the  original  purpose  we  thought  50 
years  ago.  If  you  want  to  save  money,  you  have  to  cut  out  pro- 
grams. 

So,  again,  go  back  on  some  of  these  statutes  and  find  out  what 
the  purpose  was,  and  if  it  still  holds  today.  You  may  want  to 
rethink  that. 

The  third  point  I  make  is  about  the  use  of  fast-track  mecha- 
nisms, because  the  bargain  we  have  going  back  50  years  was  to 


226 

give  the  President  some  extraordinary  tools.  Say  you  will  send  up  a 
proposal;  it  will  automatically  become  law.  And  to  make  sure  of 
that,  we  can  discharge  it  out  of  committee  if  it  gets  stuck  there;  we 
will  give  very  limited  time  on  debate;  and  we  won't  let  Members 
amend  it.  They  will  have  to  vote  up  or  down. 

That  was  extraordinary  power  for  the  President,  something  that 
people  who  support  Presidential  power  have  wanted  for  a  long 
time,  some  fast  track.  So  they  got  all  of  that. 

What  did  Congress  get  on  its  side?  It  got  the  legislative  veto. 
Now,  the  legislative  veto  is  gone.  Curiously,  we  are  still  thinking  of 
continuing  these  fast-track  mechanisms,  only  this  time  in  the  com- 
pany of  a  joint  resolution.  I  think  that  balance  between  Congress 
and  the  executive  branch  has  been  fundamentally  changed  by  the 
Court's  ruling.  What  may  be  necessary  to  protect  the  institutional 
prerogatives  of  Congress  is  to  ask  whether  one  should  get  on  these 
fast-track  mechanisms  and  be  forced  to  follow  the  legislative 
agenda  of  the  President.  Once  he  sends  up  the  bills  with  all  of 
these  devices,  you  will  have  to  give  priority  to  those  rather  than 
some  bills  that  are  on  your  own  agenda. 

The  fourth  point  I  make  is  simply  to  underscore  that  although 
Congress  is  urged  to  act  in  a  comprehensive  manner,  in  fact  what 
it  often  does  best  is  what  goes  under  the  term  piecemeal.  You  do 
quite  well  looking  at  very  selected  items  that  you  have  expertise  in, 
in  your  committee-subcommittee  system.  That  has  been  the  major 
strength  of  Congress  over  the  years.  And  I  think  it  should  be  pro- 
tected in  the  future  after  Chadha.  The  concern  I  have  is  to  go  away 
from  the  committee  system  and  try  to  do  things  on  the  full  floor  in 
plenary  session. 

The  last  point  is  about  informal  methods  that  the  committees 
and  agencies  have  relied  on.  Even  though  the  court  has  struck 
down  the  legislative  veto,  we  will  continue  to  have  legislative 
vetoes,  committee  vetoes,  subcommittee  vetoes,  because  that  is  nec- 
essary for  both  branches.  If  both  branches  want  to  work  for  the 
benefit  of  the  public,  you  need  these  accommodations,  you  need 
these  understandings;  you  will  have  them  either  on  a  nonstatutory 
basis  or  some  public  laws  will  add  them.  I  am  just  looking  at  the 
Military  Construction  Appropriation  Act  that  was  signed  on  Octo- 
ber 11.  It  has  in  here  various  provisions  requiring,  before  the  Exec- 
utive acts,  notification  to  Congress  and  to  committees.  These  notifi- 
cations, I  think,  if  you  realize  how  agencies  and  committees  have  to 
operate — these  notifications  will  operate  principally  as  committee 
vetoes. 

Very  few  agencies  will  want  to  notify  a  committee,  get  a  negative 
report,  and  then  proceed.  So  we  will  have  this  accommodation  be- 
tween the  branches.  It  has  worked  well  over  the  course  of  the  insti- 
tution's life.  And  even  with  Chadha,  you  will  have  agreements  and 
tradeoffs  and  quid  pro  quos. 

Unfortunately,  the  ironic  part  is  that  in  the  past  with  the  legisla- 
tive veto,  it  was  aboveboard.  On  the  floor,  everyone  could  watch 
and  it  was  visible.  Now  it  will  be  done  in  informal  ways. 

[Mr.  Fisher's  prepared  statement  follows:] 
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Chairman  Pepper  and  Members  of  the  Committee: 

Thank  you  for  the  opportunity  to  appear  today  to  discuss  the  legislative 
veto.   The  Supreme  Court's  decision  in  INS  v.  Chadha  has  left  Members  of 
Congress  somewhat  off  balance.  They  are  now  In  the  process  of  rethinking 
what  alternatives  should  be  used  to  control  the  executive  branch. 

Hearings  have  already  been  held  to  explore  Chadha 's  effect  on  foreign 
affairs,  rulemaking,  foreign  trade,  and  other  Issues.   Many  actions  have  been 
taken  in  committee  and  on  the  floor  to  create  substitutes  for  the  legislative 
veto.   Your  hearings  are  important  because  they  examine  the  Court's  decision 
and  these  initial  legislative  actions  in  a  broader  context,  studying  them  in 
terms  of  the  institutional  responsibilities  of  Congress. 

You  have  placed  the  Issue  of  the  legislative  veto  in  the  broadest  possible 
framework.   You  ask  not  merely  for  alternatives  to  the  legislative  veto,  but 
alternatives  best  suited  to  fulfill  the  purpose  of  Congress  and  to  satisfy 
its  constitutional  duties. 

I  think  it  is  to  credit  of  Congress  that  its  reaction  to  Chadha  has  been 
measured  and  thoughtful.   The  Court  rejected  an  accommodation  that  had  met 
the  needs  of  the  political  branches  for  almost  half  a  century.   It  will  take 
time  to  fill  this  vacuum.   In  the  search  for  substitutes.  Congress  needs  to 
keep  a  clear  focus  on  its  institutional  objectives  and  the  relationship  it 
should  maintain  with  the  executive  and  judicled  branches. 

First,  it  seems  inadvisable  to  "doctor"  existing  laws  simply  by  deleting 
one-House  and  two-House  vetoes  and  inserting  Joint  resolutions  in  their  place. 
This  approach  will  be  necessary  in  some  cases.   It  is  not  a  cure-all,  however, 
and  can  create  difficulties  for  Congress  If  overused. 

For  example.  It  is  possible  to  replace  the  one-House  veto  in  executive 
reorganization  statutes  with  a  Joint  resolution  to  take  care  of  constitutional 
defects.  But  why  delegate  this  power  in  the  first  place?  Why  not  let  the 
President  submit  reorganization  proposals  in  bill  form,  subject  to  the  normal 
legislative  process?  This  was  the  practice  before  1932  and  has  been  the  only 
only  option  since  April  1981  when  the  President's  reorganization  authority 
'expired. 

In  other  words,  it  may  not  be  necessary  to  continue  delegating  some 
functions  and  then  search  for  legislative  veto  substitutes.   If  a  President's 
reorganization  proposal  is  noncontroversial,  why  not  assume  that  Congress 
will  consider  it  promptly?  That  was  the  experience  in  1981  when  the  Reagan 
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administration  proposed  to  transfer  the  Maritime  Administration  from  the 
Commerce  Department  to  the  Transportation  Department.   A  reorganization  bill 
was  Introduced  on  July  6,  passed  both  Houses  that  month,  and  was  signed  by 
the  President  on  August  6>   The  regular  process  worked. 

In  some  cases  Congress  may  want  to  take  the  Supreme  Court's  decision 
a  step  further  and  insist  on  the  full  legislative  process:  not  just  action 
by  both  Houses  and  presentation  to  the  President ,  but  placing  upon  the 
President  the  burden  of  presenting  a  bill  and  developing  a  consensus  in 
each  House  for  Its  passage.   I  am  not  proposing  that  every  executive  action 
survive  this  process,  but  it  could  be  relied  on  more  frequently  in  the  future. 

Second,  before  Congress  automatically  inserts  joint  resolutions  In  place 
of  one-House  and  two-House  vetoes.  It  should  review  the  original  reasons  for 
the  delegation.  As  you  know,  reorganization  authority  was  the  forerunner  for 


hundreds  of  other  legislative  vetoes.  When  it  was  first  proposed  in  1932, 
the  supporters  of  this  process  had  an  essentially  negative  view  of  Congress. 
The  legislative  history  strongly  suggests  that  Members  of  Congress  were 
viewed  as  Irresponsible  and  would  not  support  sensible  cost-cutting  proposals 
submitted  by  the  executive  branch.  The  fast-track  mechanism  would  circumvent 
congressional  delays,  allowing  plans  to  take  effect  unless  one  House  vetoed 
them.  Members  were  restricted  to  a  Yes-or-No  vote,  without  opportunity  for 
amendment.  Alteration  of  executive  proposals,  it  was  assumed,  would  inevitably 
frustrate  retrenchment  efforts. 

Despite  these  arguments  for  "economy  and  efficiency,"  reorganization 
plans  have  been  used  only  rarely  to  cut  costs.  Economy  usually  results  when 
government  functions  are  eliminated,  not  when  they  are  reorganized.  As  I 
have  noted,  noncontroverslal  reorganizations  can  be  enacted  through  the 
regular  process.   If  they  are  controversial  —  raising  important  questions  of 
legislative  policy  —  it  would  seem  even  more  prudent  to  use  the  regular 
process  to  consider  and  amend  administration  proposals. 

Third,  there  is  something  ironic  about  combining  joint  resolutions  with 
fast-track  mechanisms.   The  legislative  veto  accommodation  gave  the  President 
a  fast  track:  expedited  procedures  for  bringing  resolutions  out  of  committee, 
tine  limits  for  floor  debate,  and  prohibitions  on  amendments.  This  was 
something  that  all  proponents  of  executive  power  had  longed  for.  Proposals 
by  the  President  or  executive  agencies  gained  priority  over  other  bills, 
becoming  law  unless  one  or  both  Houses  mobilized  the  necessary  opposition 
within  a  specific  number  of  days. 
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In  return  for  this  extraordinary  grant  of  power.  Congress  retained  for 
Itself  a  legislative  veto,  allowing  It  to  disapprove  presidential  Initiatives 
by  simple  majority  vote  of  both  Houses  or  a  single  House.   The  legislative 
veto  avoided  the  problem  of  a  presidential  veto  and  the  need  for  an  override 
vote  by  Congress.  Even  so,  advocates  of  presidential  power  were  pleased  by 
the  quid  pro  quo.  The  forces  of  Inertia  and  Indecision  clearly  favored  the 
President.  Congress,  In  effect,  let  the  President  set  the  legislative  agenda. 

Without  access  to  the  legislative  veto,  why  should  Members  of  Congress 
want  to  grant  a  fast-track  process  to  the  President?  Why  should  Congress,  as 
a  legislative  and  policymaking  body,  have  to  vote  up  or  down  on  an  agency 
proposal  without  opportunity  for  full  deliberation  and  amendment?  There  are 
times  when  Congress  Is  Ill-served  by  forcing  measures  from  committee  and 
giving  them  expedited  treatment  on  the  floor.   Slowness,  even  inaction,  can 
be  a  virtue  in  any  branch  of  government.  As  Justice  Brandels  once  remarked 
about  the  work  of  the  Supreme  Court,  "The  most  important  thing  we  do  is  not 
doing."  A  main  trend  over  the  past  half  century  has  been  to  make  the  Court's 
caseload  less  mandatory  and  more  discretionary. 

Congress  appears  to  be  going  in  the  opposite  direction.   Fast-track 
mechanisms  distort  its  system  for  setting  priorities.  Measures  with  expedited 
treatment  come  to  the  floor;  those  without  such  features  may  not.  The  temptation, 
of  course,  will  be  to  give  more  and  more  bills  expedited  handling.   This 
tendency  is  even  somewhat  evident  today.   The  danger  is  we  may  eliminate  the 
discretion,  deliberation,  selectivity,  and  Judgment  that  are  the  qualities 
of  a  healthy  legislative  body. 

Fourth,  there  is  substantial  risk  when  Congress  tries  to  be  excessively 
"systematic"  and  "comprehensive"  %d.thout  the  hierarchical  structure  of  an 
executive  agency  or  a  corporation.   It  is  difficult  to  defend  a  process 
that  Is  decentrallred  and  "piecemeal,"  but  the  strength  of  Congress  lies 
very  much  with  the  Incremental  development  of  law  and  policy  and  with  the 
expertise  and  experience  of  its  standing  committees. 

Congressional  committees  have  developed  working  understandings  with 
the  agencies  they  review.  Much  of  the  effective  work  of  Congress  is  done 
at  this  level,  where  problems  are  manageable  and  tractable.   Of  course  there 
are  dangers  of  subgovemments  and  "iron  triangles,"  but  it  Is  Impracticable 
to  treat  everything  at  the  top  level.  At  some  point  the  quest  for  being 
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comprehensive  makes  everything  Incomprehensible.  Congress  must  delegate 
to  its  committees  and  subcommittees,  just  as  Presidents  must  delegate  to 
their  departments  and  agencies.  Congress  needs  methods  of  coordinating 
and  controlling  the  activities  of  committees,  but  that  is  different  from 
acting  comprehensively. 

Widespread  use  of  the  Joint  resolution  may  needlessly  delay  many 
routine  agency  regulations.   If  an  agency  steps  out  of  line,  annual  review 
of  Its  rules  may  be  appropriate .  But  why  demand  the  same  treatment  — 
across-the-board  —  for  every  regulation  of  every  agency?  Most  agencies 
maintain  good  relations  with  their  oversight  committees  and  adhere 
relatively  closely  to  congressional  intent.  Exceptions  exist,  but  they 
can  be  treated  as  exceptions. 

Fifth,  Congress  will  use  inforoal  methods  of  exercising  control  over 
executive  agencies.  With  or  without  the  blessing  of  the  Supreme  Court, 
congressional  committees  and  subcommittees  will  insist  on  a  veto  power 
over  some  agency  actions.  And  agencies  will  be  willing  to  comply  because 
in  return  for  this  level  of  congressional  control  they  receive  Important 
discretionary  power  and  flexibility. 

It  may  come  as  a  surprise  to  some  observers  in  town  that  Congress 
has  continued  to  enact  legislative  vetoes  after  the  Chadha  decision.  Are 
they  unconstitutional?  By  the  Court's  definition  they  are.  Will  this 
change  the  behavior  between  committees  and  agencies?  Probably  not.  An 
agency  may  say  ^o  the  committee:  'As  you  know,  the  requirement  in  this  law 
for  committee  prior-approval  is  unconstitutional  under  the  Court's  test." 
Perhaps  agency  and  committee  staff  will  nod  their  heads  In  agreement ,  after 
which  the  agency  will  seek  the  prior  approval  of  the  committee. 

Statutes  in  the  future  niay  rely  more  heavily  on  "notification"  to 
conmilttees  before  an  agency  acts.  Mere  notification  does  not  raise  a 
constitutional  issue,  since  it  falls  within  the  report-and-wait  category 
already  sanctioned  by  prior  court  rulings,  but  notifications  can  become 
a  code  word  for  committee  prior-approval.   Agencies  know  that  harsh 
penalities  can  await  them  if  they  Ignore  committee  preferences. 

Certainly  we  see  this  pattern  over  the  last  three  to  four  decades 
with  regard  to  reprogrammlng.   As  an  Informal  accommodation  between  the 
branches,  agencies  receive  a  certain  latitude  to  move  funds  within  an 
appropriation  account,  provided  they  secure  committee  approval  on  major 
shifts.   Initially  the  review  was  by  the  Appropriations  Subcommittees, 
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but  In  recent  years  the  authorizing  connnittees  have  Joined  the  review 
process.   Since  this  agreement  Is  Infomal  and  nonstatutory,  agencies 
are  at  liberty  to  spend  the  funds  as  they  wish.   The  cost  of  offending 
committees,  however.  Is  severe:  llne-ltemlzatlon  the  next  year,  program 
cutbacks,  and  withdrawal  of  discretionary  authority.   Chadha  does  not  touch 
these  nonstatutory  legislative  vetoes.   They  existed  In  the  past  and  will 
persist  In  the  future,  perhaps  In  even  greater  number  because  of  what  the 
Court  decided. 

The  Court  treated  a  complex  issue  in  simple  terms.  The  unfortunate  . 
effect  is  to  convey  to  the  country  an  impression  of  government  that  does  not 
exist  in  practice.  The  Court  propounded  a  theory  substantially  at  variance 
with  the  operations  worked  out  over  decades  by  both  branches  of  government. 
As  a  consequence,  we  must  now  look  at  government  at  two  levels:  the  way  the 
Court  said  it  is  supposed  to  work,  and  the  way  we  know  It  operates  to  function 
effectively. 

All  of  this  is  to  say  that  we  should  not  be  too  surprised  or  disconcerted 
if,  after  the  Court  closed  the  door  to  the  legislative  veto,  we  hear  a  number 
of  %d.ndows  being  raised  and  perhaps  new  doors  being  constructed,  making  the 
executive-legislative  structure  as  accommodating  as  before  for  shared  power. 
It  may  not  be  a  house  of  aesthetic  quality,  and  certainly  does  not  resemble 
the  model  envisioned  by  the  Supreme  Court,  but  is  will  go  a  long  way  in 
meeting  the  basic  needs  of  executive  agencies  and  congressional  committees. 
For  government  to  operate  smoothly,  it  requires  at  least  a  minimum  level  of 
comity  and  cooperation  between  the  branches.   Part  of  this  will  depend  on 
"legislative  vetoes"  in  one  form  or  another. 
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Mr.  MoAKLEY.  Thank  you. 


STATEMENT  OF  MORRIS  S.  OGUL,  CHAIRMAN,  DEPARTMENT  OF 
POLITICAL  SCIENCE,  UNIVERSITY  OF  PITTSBURGH 

Mr.  Ogul.  Mr.  Chairman,  I  was  asked  to  prepare  a  statement  on 
the  impact  of  Chadha  generally  on  legislative  oversight.  I  am 
pleased  to  do  that. 

I  think  to  assess  the  impact  on  legislative  oversight  of  the  bu- 
reaucracy of  the  Supreme  Court  decision  in  Immigration  and  Natu- 
ralization Service  v.  Chadha,  we  need  to  consider  first  why  we  have 
the  patterns  of  legislative  oversight  that  we  do.  Only  then  can  we 
place  the  Court  decision  in  perspective. 

Present  patterns  of  legislative  oversight  are  a  function  of  legal 
authority  and  resources  on  one  hand— these  provide  the  opportuni- 
ty to  oversee— and  the  interests  of  strategically  placed  Members  of 
the  Congress  on  the  other.  Member  motivation  is  a  function  of  a 
perceived  obligation  to  act  usually  combined  with  the  prospect  of 
policy,  institutional,  or  electoral  gain. 

The  Chadha  decision  is  relevant  to  the  first  of  these  factors.  Leg- 
islative authority  remains  what  it  has  always  been.  Resources 
available  to  the  Congress  in  support  of  oversight  efforts  are  as  sub- 
stantial as  they  always  have  been,  and  Member  motivation  re- 
mains largely  the  same,  that  is,  mixed.  In  particular  cases.  Mem- 
bers wish  to  oversee  productively.  In  other  cases,  they  find  other 
things  more  important. 

Basically,  we  have  never  had,  to  my  knowledge,  systematic  over- 
sight in  the  legislative  process.  I  don't  see  any  reason  why  that  sit- 
uation has  changed.  The  legislative  veto  did  not  produce  it.  Its 
demise  will  not  eliminate  it,  therefore. 

I  want  to  emphasize  that  the  legislative  veto  is  only  one  of  many 
devices  that  the  Congress  has  at  its  disposal  and  that  all  of  the  rest 
are  still  in  place.  And  because  of  the  Chadha  case  new  devices  will 
undoubtedly  be  created. 

I  want  to  emphasize  further  that  the  legislative  veto  has  been 
used  in  Congress  for  a  variety  of  reasons,  ranging  from  a  general- 
ized fear  of  Executive  power  to  policy  interests,  party  interests, 
constituent  interests,  and  as  a  function  of  experience. 

Just  about  everyone  in  Congress,  staff  and  Members,  and  in  the 
bureaucracies,  believes  one  way  or  another  in  the  law  of  anticipat- 
ed reactions;  that  having  something  like  the  legislative  veto  in 
place  makes  bureaucrats  a  little  more  sensitive  to  what  Congress 
wants,  knowing  that  down  the  road  they  may  have  to  face  that 
hurdle  directly. 

The  law  of  anticipated  reactions  presumably  works  even  if  none 
of  us  has  very  hard  evidence  on  it.  In  that  sense,  the  legislative 
veto  is  a  very  practical,  useful  device.  Despite  that  fact  one  should 
not  exaggerate  its  importance. 

The  legislative  veto  has  received  a  lot  of  publicity.  If  we  look  at 
the  record,  it  has  not  been  qualitatively  nor  quantitatively  central 
to  legislative  oversight  efforts.  What  the  Chadha  decision  means 
precisely  is  hard  for  any  of  us  to  figure  out,  though  many  of  us 
have  ideas  about  it.  This  is  partly  because  it  is  difficult  for  mere 
mortals  to  contemplate  some  200  statutes  being  declared  unconsti- 
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tutional  with  one  stroke  of  Justice  Burger's  pen.  Most  of  us  have 
trouble  with  that. 

For  immediate  purposes,  however,  we  have  to  assume  the  legisla- 
tive veto  is  legally  dead,  at  least  in  the  short  run  and  ask  what  we 
are  going  tp  do  about  it.  My  argument  is  that  since  most  of  the 
other  tools  of  Congress  remain,  Congress  can  proceed  in  its  over- 
sight efforts  largely  as  before. 

Oversight  effort  can  remain  roughly  what  it  is  now.  Congress 
continues  to  have  the  authority,  continues  to  have  the  resources, 
and  the  techniques  available  to  do  so.  In  the  light  of  this  sketch, 
what  is  it  that  the  Congress  can  do? 

I  want  to  focus  initially  on  some  things  that  the  Congress  can  do, 
and  that  I  would  suggest  it  not  do.  One  of  the  obvious  things  that 
Congress  can  do  is  attempt  to  challenge  the  Chadha  decision  in  the 
courts. 

That  may  be  productive  for  some  reasons.  It  is  a  time  consuming 
process  that  at  least  in  the  short  run  is  not  likely  to  be  highly  pro- 
ductive. Politics  teaches  the  virtues  of  patience.  In  borderline  situa- 
tions new  judges  sometimes  make  new  law. 

The  Congress  can  propose  a  constitutional  amendment  to  over- 
ride the  Court  decision.  In  fact,  that  has  worked  six  times  in  our 
history,  but  is  probably  too  complicated  for  this  situation. 

In  reference  to  the  time  delay  requirement,  I  think  that  is  a 
useful,  practical,  short  range  device.  But  we  need  to  be  wary  of  the 
pressure  to  put  fast-track  solutions  on  the  board  along  with  those. 
The  effort  to  flood  the  congressional  timetable  with  procedures  to 
bypass  the  normal  deliberative  process  could  surely  warp  the  con- 
gressional agenda.  If  everything  is  important,  then  nothing  is  im- 
portant. Congress  can  continue,  then,  to  use  legislative  oversight 
techniques. 

I  want  to  argue  in  conclusion  that  the  demise  of  the  legislative 
veto  is  just  another  complicating  factor  in  an  exceedingly  compli- 
cated task.  In  the  overall  picture  of  legislative  oversight,  some 
would  characterize  the  decision  as  potentially  catastrophic.  I  would 
characterize  it  as  having  moderate  practical  consequences. 

[Mr.  Ogul's  prepared  statement  follows:] 
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"Legislative  Oversight  and  the  Legislative  Veto:   The  Impact  of 
Immigration  and  Naturalization  Service  v.  Chadha" 

Testimony  prepared  for  the  Committee  on  Rules,  United  States 
House  of  Representatives,  November  10,  I983. 


Morris  S.  Ogul 


To  assess  the  impact  on  legislative  oversight  of  the 
bureaucracy  of  the  Supreme  Court  decision  in  Immigration  and 
Naturalization  Service  v.  Chadha.  we  need  to  consider  first  why 
we  have  the  patterns  of  legislative  oversight  that  we  do. 
Only  then  can  we  place  the  Court  decision  in  perspective. 
Present  patterns  of  legislative  oversight  are  a  function  of 
legal  authority  and  resources  on  one  hand  (These  provide  the 
opportunity  to  oversee.)  and  the  interests  of  strategically 
placed  members  of  the  Congress  on  the  other.   Member  motivation 
is  a  function  of  a  perceived  obligation  to  act  usually  combined 
with  the  prospect  of  policy,  institutional,  or  electoral  gain. 

The  Congress  has  massive  legal  authority  to  oversee  the 
bureaucracy.   This  authority  is  derived  both  from  the  Consti- 
tution and  statutes.   Its  scope  is  broad  and  inclusive.   In 
overseeing  the  bureaucracy  the  Congress  suffers  no  shortage  of 
authority.' 

The  resources  for  oversight  are  impressive  as  well. 
Committee  staffs,  the  Congressional  Research  Service,  the 
Congressional  Budget  Office  and  the  General  Accounting  Office 
among  others  provide  the  Congress  with  substantial  expertise 
to  support  specific  oversight  efforts.   Congressional  support 
services  are  not,  nor  can  they  ever  be,  sufficient  for 
systematic  comprehensive  oversight.   But  the  Congress  has 
never  done  that  and  is  unlikely  to  start  soon.   In  general 
the  resources  available  to  the  Congress  seem  ample  to  further 
most  oversight  efforts. 
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An  analysis  of  how  these  factors  have  worked  in  the  past 
suggests  that  legislative  oversight  of  the  bureaucracy  has  never 
been  the  systematic  product  that  the  law  seems  to  require.   In 
my  book  entitled.  Congress  Oversees  the  Bureaucracy,  I  have 
argued  that  the  gap  between  expectations  about  what  the  Congress 
should  be  doing  and  what  actually  is  done  is  largely  explainable. 
The  reasons  familiar  possibly  to  everyone  in  this  room  range  from 
unreal  expectations  about  what  can  be  accomplished  to  the 
priorities  of  members  of  the  Congress.   Most  members  believe 
in  the  necessity  of  living  up  to  all  of  their  obligations,  but 
few  of  them  have  the  time,  energy  and  will  to  actually  do  so. 
I  do  not  blame  them  for  this  situation.   Members  faced  with 
an  imposing  array  of  legitimate  choices  need  to  pick  and  choose. 
I  work  on  the  assumption  that  members  are  capable  of  making 

reasonable  choices  about  what  deserves  their  primary  attention 
and  that  most  of  them  do  make  choices  that  are  explainable  in 
these  terms. 

Within  this  framework  of  analysis  we  can  now  address  the 
issue  of  the  legislative  veto.   The  legislative  veto  is  only 
one  of  the  many  devices  that  the  Congress  is  entitled  to  use, 
has  used,  and  will  use  in  its  efforts  to  monitor  behavior  within 
the  bureaucracy.   The  list  of  available  techniques  ranges  from 
the  manifest  and  familiar,  investigations,  required  reports  and 
audits  of  expenditure,  to  the  latent  and  the  hence  less  obvious 
such  as  legislative  casework,  authorizations  and  appropriations. 

The  legislative  veto  is  a  relative  newcomer.   Heavy  use 
of  this  device  is  a  product  of  the  1970's. 

Central  to  efforts  at  oversight  is  member  motivation. 
What  do  they  wish  to  do?   I  would  like  to  suggest  that  not  all 
legislative  veto  provisions  are  written  into  law  because  members 
have  made  a  thorough  study  of  its  use  and  consequences.   Some 
members  are  motivated  to  use  it  by  a  generalized  fear  concerning 
extensive  delegation  of  authority  by  the  Congress  to  the 
executive  branch  over  the  last  fifty  years.  In  many  instances 
such  delegations  have  been  necessary  and  useful;  they  have 
resulted  in  the  reasonable  exercise  of  executive  discretion. 
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But  a  vague  fear  hovers  over  such  delegations.   Will  power 
delegated  be  power  abused?   We  may  trust  our  children,  but  when 


they  first  begin  to  use  the  family  car  and  stay  out  late  at 
night,  most  parents  feel  twinges  of  doubt  and  perhaps  even  some 
anxiety. 

Beyond  the  generalized  fear  of  executive  abuse,  the 
application  of  the  legislative  veto  has  been  related  to  policy 
and  politics.   A  member's  special  concern  with  a  particular 
policy  problem  may  produce  a  desire  to  monitor  bureaucratic 
activity  with  unusual  dedication.   In  such  cases,  it  is  assumed 
that  an  unwatched  bureaucrat  is  a  potentially  dangerous  one. 

The  protection  of  constituent  interests,  one  may  suspect, 
has  led  members  of  the  Congress  at  times  to  special  concern  about 
such  matters  as  the  closing  of  military  installations.   Protect- 
ing constituent  interests  all  members  agree  is  a  legitimate, 
important  role  for  them  to  play.   Some  use  the  legislative  veto 
to  promote  this  end. 

In  addition,  the  legislative  veto  has  come  to  be  used  as 
extensively  as  it  has  because  it  is  relatively  easy  to  adopt  and 
seems  a  direct  way  to  achieve  a  given  purpose.   Its  use  also 
reflects  wisdom  accumulated  from  previous  congressional  efforts 
to  oversee  the  bureaucracy:   the  anticipation  of  control  can  be 
as  useful  as  its  actual  exercise.   The  legislative  veto  provides 
a  clear  potential  boundary  to  administration  discretion. 
Administrators  know  that  down  the  road  their  decisions  will  receive 
congressional  scrutiny.   Perhaps  because  of  that  they  become  a 
bit  more  careful  in  deflnlnp;  and  implementing  policy.   I  say 
"perhaps"  because  the  research  on  "the  law  of  anticipated 
reactions"  is  scarce.   Many  members  of  the  Congress,  their 
staffs,  and  most  bureaucrats  assume  that  the  law  of  anticipated 
reactions  exists  and  that  it  works.   In  government  and  politics 
as  well  as  in  human  affairs  more  generally  the  perception  that 
something  Is  real  may  be  as  meaningful  as  the  reality  Itself. 

Overall  then  the  legislative  veto  is  seen  by  many  members 
of  the  Congress  as  a  convenient,  useful  device.   Its  attractive- 
ness lies  in  the  fact  that  it  is  relatively  easy  to  use.   There 
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is  little  time  and  energy  required  to  achieve  a  result.   The 
rewards  from  its  use  can  be  quick.   Its  use  can  be  Instrumental 
in  affecting  policy  and  behavior. 

One  should  not  exaggerate  the  importance  of  the  legislative 
veto.   Despite  its  appearance  in  some  two  hundred  pieces  of 
legislation,  the  legislative  veto  provision  has  been  used 
relatively  rarely.   It  appears  in  a  very  small  fraction  of  the 
bills  passed  by  the  Congress.   Once  enacted,  the  actual  applica- 
tions of  legislative  veto  authority  to  restrain  bureaucratic 
activity  are  few.   Yet  the  legislative  veto  is  used  frequently 
enough  that  one  can  say  that  many  members  of  the  Congress  see 
the  veto  as  a  way  of  fulfilling  their  needs.   Amidst  all  the 
publicity  and  fuss  about  the  legislative  veto  and  the  court 
decisions  concerning  it,  one  needs  to  bear  in  mind  that  the 
legislative  veto  while  important  in  particular  instances  is 
not  quantitatively  and  probably  not  qualitatively  central  to 
legislative  efforts  to  oversee  the  bureaucracy. 

The  decision  in  INS  v.  Chadha  has  been  characterized  in 
many  ways,  some  of  which  are  not  repeatable  in  polite  society, 
I  wish  to  comment  on  the  scope  of  the  decision,  on  the  reasoning 
in  the  decision,  and  on  some  possible  consequences  of  this 
decision.   While  seemingly  sweeping  in  scope,  the  meaning  of 
the  Chadha  decision  remains  somewhat  obscure  partly  because  it 
is  difficult  for  mere  mortals  to  contemplate  some  two  hundred 
statutes,  or  parts  of  them,  being  declared  unconstitutional 
with  one  stroke  of  Justice  Burger's  pen.   The  question  of  whether 
each  use  needs  to  be  tested  in  the  courts  lingers  in  the  minds 
of  some. 

The  quality  of  Burger's  reasoning  raises  questions  as  well. 
When  he  posits  an  absolute  wall  of  separation  between  principle 
and  expediency  he  is  dealing  with  fictions  that  ignore  the 
realities  of  American  history.   Justice  0.  W.  Holmes  put  it 
well  when  he  suggested  that  general  principles  do  not  always  decide 
concrete  cases.   The  gap  between  the  highly  abstract  and  the 
concrete  mundane  event  is  great.   Several  specific  courses  of 
action  can  follow  from  the  same  principle.   It  is  human  ingenuity 
that  weds  principle  with  events.   It  would  have  been  closer  to 
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reality  if  Justice  Burger  had  stated  that  the  meaning  of  principles 
is  frequently  established  through  actions  many  of  which  will  be 
expedient.   In  practice  we  try  to  read  appropriate  meanings  into 
general  phrases  as  necessity  demands. 

Moreover,  the  Constitution  generally  divides  executive  and 

legislative  power.   What  the  Constitution  separates  generally 
the  Supreme  Court  in  this  case  seems  to  make  separate  absolutely. 
Neither  logic  nor  experience  demands  such  a  result.  Some 
regard  the  Chadha  decision  as  indicating  a  return  to  basic 
constitutional  principle.   Others  who  view  the  decision  as 
excessively  broad  and  probably  wrong-headed  should  be  cautious 
about  the  extent  of  their  despair.   First,  as  courts  change  so 
do  their  decisions.   Secondly,  we  should  never  underestimate 
the  ingenuity  of  the  courts  in  subsequently  modifying  the 
impact  of  broadly  stated  decisions.   Third,  we  need  to  be 
wary  of  positing  consequences  as  certain  that  are  far  from 
self-evident  --  the  legislative  veto  has  been  a  useful  and 
convenient  tool,  but  it  is  not  identical  to  the  overall 
congressional  oversight  effort.   There  have  always  been 
alternatives  to  it.   New  ones  will  probably  now  develop. 
The  loss  of  the  legislative  veto  may  be  uncomfortable,  but 
it  is  probably  not  disabling  to  congressional  efforts  at 
oversight . 

For  immediate  working  purposes,  however,  we  have  to 
assume  that  the  legislative  veto  is  legally  dead,  at  least  for 
the  short  run.   What  then  can  the  Congress  do,  as  the  legislative 
veto  lies   mortally  wounded,  to  effectively  oversee  the  bureaucracy. 
Essentially  since  most  of  its  tools  remain, the  Congress  can 
proceed  largely  as  before.   Oversight  activity  can  easily  remain 
roughly  what  it  is  now.   If  more  oversight  and  more  effective 
oversight  is  desired  the  Congress  has  the  tools  to  do  it. 
In  general  it  has  all  inclusive  authority  and  a  host  of  resources 

and  techniques  remain  available.   Basically  the  reasons  _ 

for  the  absence  of  systematic  oversight  remain  as  they  always 
have.   In  that  sense  the  Chadha  decision  is  merely  a  blip  on 
the  screen  of  history. 
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To  date,  at  least,  one  can  wonder  at  the  relevance  of 
this  decision  to  some  concrete  events  in  the  Congress. 
Debates  that  have  been  raging  over  the  applicability  of  the 
War  Powers  Resolution  to  United  States  involvement  in  Lebanon 
and  Grenada  have  been  conducted  sometimes  in  an  atmosphere 
seemingly  oblivious  to  the  Chadha  decision.   Moreover,  the 
Congress  since  the  Chadha  decision  has  continued  in  some 
instances  to  enact  legislation  containing  legislative  veto 
provisions. 

In  light  of  the  above  analysis,  what  can  the  Congress  do  ? 
Some  of  the  possibilities  are: 

1)  The  Congress  can  attempt  to  challenge  the  Chadha  decision 
in  the  courts.   This  is  a  time  consuming  procedure  that 

is  not  likely  to  be  productive  in  the  short  run.  Politics 
teaches  the  virtues  of  patience.  In  borderline  situations 
new  judges  sometimes  make  new  law. 

2)  The  Congress  can  propose  a  constitutional  amendment  to 
override  this  Court  decision.   While  constitutional 
amendments  have  successfully  overridden  Supreme  Court 
decisions  some  six  times,  the  present  issue  lacks  the 
glamour  and  excitement  to  readily  arouse  public  support 
or  enough  favorable  votes  in  state  legislatures. 

3)  The  Congress  can  substitute  a  straight  time  delay 
requirement  for  the  present  veto  provisions.   Stipulate, 
for  example,  that  certain  administrative  actions  must  sit 
for  sixty  days  in  the  Congress  before  being  implemented. 
This  action  is  relatively  easy  for  the  Congress  to  take 
and  surely  does  not  challenge  constitutional  doctrine. 

It  is  a  useful  interim  measure  because  the  Congress,  if 
sufficiently  upset  with  proposed  administrative  actions 
would  have  a  period  of  time  to  provide  an  appropriate 
response. 

At   this  point,  a  caution  seems  appropriate.   Pressure 
may  errupt  from  some  members  of  the  Congress  to  react 
strongly  to  the  Chadha  decision  by  writing  delay  provisions 
into  many  pieces  of  legislation.   Some  of  these  Inserts 
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will  be  accompanied  by  specific  timetables  for  consideration 
of  the  issue  involved.   The  effort  to  flood  the  congressional 
timetable  with  procedures  to  bypass  the  normal  deliberative 
process  could  conceivably  warp  the  cpngressional  agenda. 
Creative  energy  needs  to  be  brought  to  bear  to  prevent  this 
warping  of  the  legislative  process.   If  everything  is 
important,  then  nothing  is  important. 

h)      The  Congress  can  write  more  precise  and  detailed  legislation 
so  as  to  reduce  administrative  discretion.   The  Congress,  of 
course,  has  always  had  the  authority  to  do  this.   That  it  has 
not  done  so  more  frequently  tells  us  a  great  deal  about  the 
complexity  of  the  legislative  process.   An  option  so  largely 
unused  is  an  option  that  should  not  be  recommended  lightly. 

5)  The  Congress  can  refuse  to  delegate  substantial  discretion 
to  the  bureaucracy.   This  position  involves  a  certain  amount 
of  posturing  because  it  ignores  the  fact  that  delegation  is 
not  an  inherent  evil,  but  is  a  necessity  given  the  complexity 
of  modern  life  and  the  futility  of  attempts  to  write  precise 
rules  that  will  fit  all  situations.   The  problem  is  not  the 
fact  of  delegation,  but  how  to  monitor  delegation  effectively. 

6)  The  Congress  can  use  the  traditional  tools  of  legislative 
oversight  more  effectively.   These  tools  have  been  available 
for  many  years.   Their  application  has  been  highly  selective. 
This  partial  usage  has  not  occurred  for  frivolous  reasons. 

I  work  on  the  assumption  that  members  of  the  Congress 
generally  know  what  they  are  doing.   The  absence  of  systematic 
legislative  oversight  is  deeply  rooted  in  the  essence  of 
legislative  life.   If  conditions  are  right  in  particular 
circumstances,  more  and  more  effective  oversight  can  indeed 
result.   This  correct  combination  of  circumstances  is 
not  found  normally  throughout  the  Congress  on  a  comprehensive 
range  of  issues.   In  other  words,  what  the  Congress  or 
significant  parts  of  it  really  want  to  get  done  can  probably 
move  forward . 
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Whatever  responses  the  Congress  provides  are  most  likely    

to  be  piecemeal.   The  Congress  Is  not  an  institution  that 
readily  finds  comprehensive  responses  to  be  palatable. 

What  then  is  the  present  status  of  legislative  oversight 
of  bureaucracy  after  Chadha?   The  Chadha  decision  is  not  a  death 
sentence.   Nor  does  it  provide  necessarily  a  usable  opportunity. 
The  authority  of  the  Congress  surely  has  been  altered,  but  the 
lack  of  authority  has  seldom  been  a  basic  problem  in  understanding 
legislative  oversight.   In  addition,  many  tools  for  oversight 
remain.   Their  use  depends  on  the  members.   The  motivation  of 
members  will  continue  to  vary  with  specific  circumstances. 
Perhaps  the  central  problem  is  that  the  legislative  veto,  because 
it  Is  such  a  relatively  low  cost  device,  has  made  it  possible  for 
the  Congress  to  oversee  or  to  provide  for  potential  oversight 
in  situations  where  no  action  would  have  followed  if  additional 
time,  energy,  or  motivation  had  been  required. 

All  situations  can  be  seen  as  providing  an  opportunity 
for  innovation.   If  one  wishes  to  adopt  a  Polyanna-llke  view, 
the  demise  of  the  legislative  veto  will  force  the  Congress  to 
reassess  its  behavior  and  to  break  considerable  new  ground  in 
legislative  oversight.   I  doubt  it.   The  offering  of  an 
opportunity  is  not  the  key  factor.   The  opportunity  for  more 
effective  legislative  oversight  has  always  been  there.   The  demise 
of  the  legislative  veto  makes  oversight  somewhat  more  difficult. 

The  decision  surely  did  deprive  the  Congress  of  a  tool 
which  many  of  its  members  felt  had  proved  to  be  useful  and 
convenient  In  particular  cases.  .  __ 

The  demise  of  the  legislative  veto  does  not  eliminate  or 
sharply  diminish  legislative  oversight.   It  Just  adds  to 
the  complexity  of  what  is  already  an  overwhelming  task.   So 
how  one  views  the  Chadha  decision  is  a  matter  of  perspective. 
It  is  not  a  death  sentence  to  legislative  oversight  as  some  have 
alleged.   The  opportunity  it  presents  for  creativity  is  an  abstract 
one;  only  experience  will  tell  whether  that  opportunity  is  taken. 
Many  observers  have  viewed  the  Chadha  decision  as  potentially 
catastrophic.   In  the  overall  picture  of  legislative  oversight,  I 
would  characterize  it  as  a  potentially  catastrophic  decision 
of  only  moderately  overwhelming  practical  consequence. 
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Mr.  MoAKLEY.  Dean  Cooper. 


STATEMENT  OF  JOSEPH  COOPER,  DEAN  OF  SOCIAL  SCIENCES, 

RICE  UNIVERSITY 

Mr.  Cooper.  Mr.  Chairman,  I  find  myself  somewhat  in  disagree- 
ment both  with  what  the  Members  have  said  and  what  my  col- 
leagues have  said,  although  I  am  sure  the  differences  are  matters 
of  degree. 

I  am  a  defender  of  the  veto.  I  am  not  going  to  go  over  my  state- 
ment. I  would  ask  permission  to  have  it  included  in  the  record. 

I  also  have  a  paper  to  support  that  statement. 

Mr.  MoAKLEY.  Without  objection. 

Mr.  Cooper.  I  was  struck  by  what  Congressman  Udall  said  in 
terms  of  tailoring  the  veto.  Just  as  the  older,  more  traditional  form 
of  veto  developed  over  many  years  with  many  refinements,  this  is  a 
problem  of  looking  at  what  remains  to  the  Congress  after  the  Court 
has  acted  and  tailoring  the  way  those  forms  can  be  fine-tuned  in 
various  t)rpes  of  situations. 

I  want  to  go  over  the  bsisic  mechanisms  that  exist  and  the  vari- 
ous ways  in  which  they  can  be  fine-tuned. 

I  think  it  is  necessary,  first,  to  defend  the  veto.  I  want  to  say  I 
am  highly  skeptical  that  Congress  can  legislate  in  any  significantly 
greater  detail  than  it  does  now,  for  various  reasons.  And  this  leads 
me  to  believe,  not  that  you  want  to  use  the  veto  to  control  all  rules, 
but  that  the  veto  is  an  essential  mechanism  in  many,  if  not  most, 
of  the  areas  in  which  it  has  already  been  applied. 

The  logic  of  the  veto,  I  think,  really  reflects  the  problems  and 
the  conditions  of  modern  government.  In  many  areas.  Congress 
simply  cannot  legislate  in  detail  either  because  it  cannot  anticipate 
what  is  going  to  happen  or  the  political  conditions  for  passing  de- 
tailed legislation  don't  exist. 

So  in  many  instances  the  delegation,  if  there  is  going  to  be  a  del- 
egation, is  going  to  have  to  be  very  broad  or  you  will  have  action 
which  will  be  self-defeating  for  the  purposes  of  the  Congress. 

Second,  even  in  a  number  of  situations  where  Congress  can  legis- 
late in  detail,  that  kind  of  legislation  may  hamstring  the  Executive 
in  ways  you  don't  want  to  accomplish  the  purposes  that  Congress 
desires  to  accomplish. 

So  even  in  instances  in  which  you  wish  to  legislate  in  detail,  you 
may  want  to  give  the  Executive  for  purposes  of  accomplishing  Con- 
gress' broader  goals  some  flexibility.  And  that  means  broader  dis- 
cretion and  not  so  much  detail  in  legislation. 

Third,  if  you  think  that  the  legislative  veto  is  a  problem  in  terms 
of  time,  any  suggestion  that  legislating  in  detail  is  the  answer  to 
the  veto  doesn't  make  much  sense  to  me.  Congress  already  has 
enough  trouble  legislating  to  the  degree  it  is  legislating  in  detail 
now.  To  ask  it  not  to  use  the  veto  and  just  to  legislate  in  detail  in 
all  of  these  veto  areas  would  tie  the  Congress  up  in  knots  even  in 
those  areas  in  which  it  could  do  it. 

I  think  the  veto  is  essential.  I  don't  believe  the  Congress  can  get 
along  without  it,  without  some  serious  loss  of  power,  without  some 
serious  loss  of  influence  in  the  system.  Since  I  believe  that  Con- 


244 

gress  should  be  the  prime  policjonaker  in  the  system,  I  think  it  is 
important  for  it  to  preserve  its  influence. 

Again,  that  doesn't  mean  there  is  one  generic  solution  to  this 
problem  or  that  you  should  subject  all  rules  to  vetoes.  But  the 
problem  needs  to  be  thought  out,  according  to,  No.  1,  the  impor- 
tance of  the  control;  No.  2,  the  availability  of  other  mechanisms; 
and  No.  3,  the  amount  of  time  it  is  going  to  take  Congress  to  con- 
trol it. 

Let  me  review  some  of  the  available  mechanisms. 

There  is  the  joint  approval  mechanism,  which  has  a  lot  of  control 
in  it,  but  is  highly  disadvantageous  in  terms  of  the  amount  of  time 
it  takes.  That  is  the  kind  of  mechanism  best  suited  for  a  rifle  shot 
kind  of  approach,  like  the  war  powers  kind  of  problem,  where  a 
few  very  important  issues  will  come  up  that  you  will  want  to  sub- 
ject to  a  stringent  kind  of  control. 

Then  you  have  some  other  forms  that  are  also  left  standing  by 
the  Chadha  decision,  aside  from  approval  by  joint  resolution.  You 
have  negation  by  joint  resolution,  and  you  have  the  waiting  period 
forms.  These  are  less  effective  in  terms  of  congressional  control,  be- 
cause ultimately  the  President  has  the  veto  power  and  Congress 
will,  in  the  last  resort,  need  a  two-thirds  majority. 

But  nonetheless,  these  forms  can  be  fine  tuned  in  various  ways. 
They  have  the  advantage  of  flexibility.  There  are  things  that  can 
be  done  in  terms  of  the  quickness  of  access  to  the  floor,  the  amount 
of  amendability  in  them,  the  degree  to  which  debate  is  limited  or 
not  limited,  and  the  lengh  of  the  time  period. 

The  truth  is  that  the  weakest  form,  which  is  the  waiting  period, 
can  be  the  toughest  form  if  you  put  a  long  time  period  on  it.  In 
fact,  of  all  the  many  hundreds  of  pieces  of  veto  legislation  there  are 
very  few  veto  actions  by  the  Congress. 

What  the  veto  does  is  get  the  Executive's  attention.  If  you  put  a 
year  waiting  period  on  a  waiting  period  form  with  the  provision 
that  Congress  could  waive  the  waiting  period,  the  Executive  then 
would  negotiate  with  the  Congress  with  regard  to  the  way  in  which 
it  exercised  that  discretion.  The  limit  of  that  is,  of  course,  you  have 
to  be  concerned  about  how  much  power  the  committees  get  vis-a-vis 
the  whole.  And  that  is  a  limitation  of  the  waiting  period  form. 

Nonetheless,  you  have  these  three  forms  that  work  through  pre- 
sentment to  the  President  that  can  be  applied  and  adjusted  in  vari- 
ous ways.  And  I  suspect  that  Congress  reaction  as  it  goes  and  sees 
what  the  effect  of  the  Chadha  decision  has  been  in  a  variety  of 
areas  from  trade  to  arms  sales  to  war  powers  to  the  economy,  will 
be,  in  fact,  to  work  out  the  most  appropriate  form  of  control  for 
particular  areas. 

I  think  the  Rules  Committee  has  to  be  concerned  about  some- 
thing that  my  colleague,  Mr.  Ogul,  said  earlier.  Everyone  has  to 
have  some  sense  of  how  important  his  area  is  vis-a-vis  everybody 
else's  area. 

Everybody  cannot  have  a  joint  resolution  of  approval.  In  any 
event,  however,  I  would  also  add  as  a  final  conclusion  that  I  believe 
that  Congress  should  do  something  more  than  just  playing  with  the 
forms  that  are  left  untouched  by  the  Chadha  decision,  such  as  the 
forms  that  work  by  joint  resolution  or  by  law. 
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I  believe  the  logic  of  the  Chadha  decision  leaves  open  tying  the 
veto  to  the  appropriations  process.  The  logic  of  the  Chadha  deci- 
sion does  not  proceed  in  terms  of  an  inherent  function  approach, 
whereby  some  things  are  legislative  and  some  executive. 

The  logic  is  rather  that  Congress  can  do  whatever  it  wants 
within  its  powers  as  long  as  it  doesn't  violate  power  expressly 
granted  to  the  President  in  the  Constitution.  But  the  claim  is  that 
once  Congress  has  acted,  it  cannot  then  control  an  Executive  action 
in  some  binding  way  except  through  regular  law. 

In  terms  of  that  logic,  the  decision  leaves  open  a  change  in 
House  rules  that  would  tie  certain  kinds  of  vetoes  to  the  appropria- 
tions process.  There  are  some  categories  of  rules  that  should  be 
controlled.  Controlling  these  rules  through  the  appropriations  proc- 
ess by  changing  House  rules  in  certain  ways— they  are  outlined  in 
my  paper— would  be  an  internal  process  to  the  Congress.  That 
would  be  the  most  effective  way  legally  to  reach  some  very  impor- 
tant things  that  still  involve  a  large  body  of  matters  that  you 
would  want  to  pick  and  choose  among  and  not  necessarily  be  re- 
quired to  approve  individually. 

The  older  form  of  veto  which  the  court  disallowed  had  the  advan- 
tage of  both  flexibility  and  control.  And  the  appropriations  form  of 
veto  would  preserve  that  advantage— there  would  be  both  flexibil- 
ity and  control  while  under  these  joint  resolution  forms  you  have 
to  chose  either  control  or  flexibility. 

If  you  can  tie  the  veto  to  the  appropriations  process,  I  think  you 
could  get  both.  For  appropriate  purposes,  and  with  a  sense  of  limit, 
you  could  get  the  advantages  of  both  flexibility  and  control. 

[Mr.  Cooper's  prepared  statement,  with  additional  material  re- 
ferred to,  follow:] 
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Testimony  Of  Joseph  Cooper,  Dean  of  Social  Sciences,  Rice  University, 
On  The  Legislative  Veto  Before  U.S.  House  of  Representatives 
Committee  on  Rules,  November  10,  1983 

The  testimony  I  wish  to  present  today  regarding  how  Congress  should  react 
to  the  Chadha  decision  is  premised  on  four  propositions.   Several  of  these  propositions 
are  examined  in  detail  in  a  paper  I  have  prepared  for  the  Center  for  Strategic  and 
International  Studies  at  Georgetown  and  I  request  permission  to  submit  this  paper 
for  the  record.   IVhat  I  wish  to  do  here  is  to  present  these  propositions  briefly 
and  then  proceed  to  an  examination  of  the  options  and  strategies  Congress  should 
pursue  to  preserve  the  veto  mechanism. 
I.     Four  Basic  Propositions 

First,  joint  resolution  and  waiting  period  forms  of  the  veto  are  clearly 
constitutional  in  terms  of  the  logic  of  the  Chadha  decision.   These  forms,  which 
for  purposes  of  analysis  I  will  call  "law  forms",  obviously  do  not  violate  Sections 
1  and  7  of  Article  I  since  they  involve  bicameral  approval  and  presentment  to  the 
President  for  his  signature.   Nor  can  they  be  seen  to  infringe  duties  and  functions 
that  the  Constitution  reserves  to  executive  officers.   These  forms  of  the  veto 
operate  by  controlling  the  effectuation  date  of  delegated  authority  and  such  decisions 
are  difficult  to  separate  from  legislative  power  whether  it  is  approached  in  terms 
of  its  logical  or  inherent  nature  or  procedurally  as  Chief  Justice  Burger  does  in 
Chadha. 

Second,  the  rationale  the  Court  relies  on  in  Chadha  to  outlaw  forms  of  the 
veto  which  do  not  involve  bicameral  approval  and  presentment- to  the-President  is 
deeply  flawed.   Briefly  put,  Chief  Justice  Burger's  argument  against  what  I  will 
call  "congressional  forms"  of  the  veto  is  as  follows.   Congress  cannot  affect  or 
limit  the  implementation  of  delegated  authority  in  a  controlling  or  binding  fashion 
except  through  the  regular  legislative  process  because  such  actions  alter  the  law 
and  thus  require  bicameral  approval  and  presentment  to  the  President  to  be 
constitutionally  valid.   However,  to  maintain  the  coherence  and  pov^fer  of  this 
argument  Burger  must  somehow  also  deal  with  and  distinguish  the  discretionary 
decision  making  power  exercised  by  officers  in  executive  agencies  and  independent 
commissions.   For  these  officials  also  alter  the  law  without  bicameral  approval 
and  presentment  to  the  President.   He  does  so  by  adopting  a  procedural  or 
sequential  approach  to  legislative  power.   In  terms  of  this  approach  executive  power 
begins  when  action  in  the  regular  legislative  process  is  completed.   There  are  no 
logical  or  substantive  criteria  to  classify  decisions  as  properly  or  inherently 
executive  or  legislative.   Burger  therefore  does  not  challenge  congressional 
authority  or  discretion  in  the  legislative  process;  but  he  argues  that,  once  Congress 
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has  defined  the  terras  of  delegated  authority  by  law,  the  discretionary  decision 
making  involved  in  iraplenienting  such  authority  is  presumptively  executive  and 
Congress  cannot  act  to  alter  or  limit  it  in  a  controlling  or  binding  fashion  except 
by  passing  another  law. 

However,  Burger's  dramatic  escape  from  the  perils  an  inherent  function  approach 
poses  for  invalidating  the  veto  in  highly  discretionary  areas  of  policy  is  itself 
a  trap.   For  under  a  procedural  approach  to  legislative  power  the  argument  that 
congressional  forms  of  the  veto  violate  Article  I  really  boils  down  to  a  presumption 
that  Congress  is  invalidly  interferring  with  execution.   But  what  supports  this 
presumption.   It  is  the  fact  that  Congress  is  acting  in  a  binding  or  controlling 
manner  outside  the  regular  legislative  process.   Yet,  this  is  the  matter  at  issue 
in  the  first  place.   In  short,  the  whole  argument  is  circular  and  assumes  what  it 
needs  to  prove.   As  a  result.  Burger  cannot  counter  the  arguments  of  the  veto's 
proponents.   He  merely  overrides  them  by  presumption.   Denied  his  presumptions, 
he  has  no  effective  reply  to  the  argument  that  one  or  two  house  veto  resolutions  are 
distinguishable  from  statutes  because  they  derive  their  legal  force  from  a  prior 
enabling  act  or  the  argument  that  the  necessary  and  proper  clause  provides  Congress 
with  broad  discretion  regarding  the  means  it  may  adopt  in  implementing  its  legislative 
powers. 

Third,  the  veto  mechanism  is  not  evil  or  venal  in  terms  of  its  policy 
impacts.   In  recent  years  critics  of  congressional  forms  of  the  veto  have 
attacked  veto  review  bitterly  with  reference  to  its  rule  making  applications 
and  claimed  that  it  results  in  delay,  arbitrary  actions,  and  unrepresentative 
decisions  that  reward  special  interests.   The  logic  of  these  claims  applies 
to  law  forms  of  the  veto  as  well,  but  whether  applied  to  law  forms  or  congressional 
forms  it  is  a  logic  which  greatly  exaggerates  the  wisdom  and  impartiality  of  the 
administrative  process  while  failing  to  appreciate  the  advantages  elected  bodies 
possess  in  making  discretionary  policy  decisions  or  the  virtues  of  politics.  This, 
of  course,  is  not  to  say  that  the  veto  cannot  be  misused  or  misstructured.   But  to  admit 
the  possibility  of  error  is  quite  different  from  claiming  that  the  veto  is  genericallv 
sinful.   Indeed,  such  claims  are  disturbing  not  only  because  their  truth  is  highly 
problematic,  but  also  because  the  veto's  critics  treat  them  as  absolute  certainties  and 
hallmarks  of  political  insight.   Indeed,  among  lawyers  one  strongly  suspects  that  the 
ready  ability  of  the  veto's  critics  to  find  it  illegal  is  closely  tied  to  their  strong 
conviction  that  it  is  "bad". 

Fourth  and  last,  the  veto  mechanism  is  not  a  manifestation  of  congressional 
responsibility  and  laziness  in  lawmaking,  as  its  critics  claim,  but  rather  an 
indispensible  means  of  maintaining  the  rigorous  balance  between  consent  and  action 
that  our  constitutional  order  intends.   The  simple  truth  is  that  in  an  age  in  which 
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major  policy  problems,  both  foreign  and  domestic,  are  complex  and  turbulent. 
Congress'  constitutional  role  will  be  imperiled  if  it  is  denied  the  latitude  in 
adapting  to  the  20th  century  that  has  been  so  freely  and  lavishly  granted  to  the 
executive.   In  the  1980's  substantive  and  political  uncertainties  often  either 
render  Congress  incapable  of  writing  detailed  legislation  or  force  it  to  do  so  in  ways 
that  impair  the  executive's  ability  to  act  effectively.   Denied  access  to  some 
form  of  veto  device  in  such  instances.  Congress  must  choose  among  self-defeating 
alternatives.   It  can  make  broad  delegations  without  adequate  control;  it  can 
simply  obstruct;  or  it  can  pepper  authorization  and  appropriation  measures  with 
detailed  provisos  which  hamstring  the  executive  without  doing  much  to  promote  the 
attainment  of  Congress'  larger  purposes. 

The  great  advantage  of  the  veto  mechanism  is  thus  that  in  a  variety  df 
important  policy  areas  it  permits  modem  American  government  to  escape  the 
dilemma  of  choosing  between  executive  leadership  and  congressional  control.  Its 
fate  is  accordingly  closely  tied  to  the  future  of  Congress  and  through  Congress 
to  the  future  of  a  constitutional  order  premised,  not  on  rule  by  bureaucrats  or 
judges,  but  by  the  elected  representatives  of  the  people. 
II.    Options  And  Strategies 

If  I  may  conclude  that  law  forms  of  the  veto  are  constitutional,  that  the 
Chadha  decision  is  defective,  and  that  the  veto  mechanism  is  neither  bad  nor 
unnecessary,  then  both  incentives  and  opportunities  exist  for  preserving  the 
mechanism.   In  seeking  to  do  so  Congress  should  pursue  both  immediate  and  longer 
term  objectives. 

Since  Congress  has  no  choice  but  to  operate  within  parameters  set  by  the 
Court,  its  immediate  response  to  Chadha  should  be  to  substitute  law  forms  of  the 
veto  for  congressional  forms.   In  so  doing  it  should  be  attentive  to  the  costs  and 
benefits  of  different  types  of  law  forms  of  the  veto. 

Negation  by  joint  resolution  or  by  bill  under  waiting  period  requirements 
provides  greater  opportunities  for  the  conservation  of  time  and  effort,  two  very 
scarce  resources  in  a  late  20th  century  Congress  of  only  535  members.   Issues 
can  be  selected  in  terms  of  their  political  importance  and  only  cursory  attention 
need  be  devoted  to  matters  that  are  non-controversial.   The  cost,  of  course, 
is  the  need  for  a  two-thirds  majority  if  the  President  and  Congress  disagree, 
which  reduces  the  power  of  the  mechanism  and  Congress'  leverage  in  applying  it. 
Approval  by  joint  resolution  provides  for  greater  legislative  control.   However, 
it  requires  Congress  to  pass  on  each  and  every  matter  subject  to  veto  review. 
The  results  are  likely  to  be  quite  costly  in  terms  of  floor  time,  even  if  special  - 
calendars  or  procedures  are  invented  to  expedite  consideration. 


In  addition,  different  types  of  law  forms  impact  executive  leverage  for 
reasons  beyond  the  size  of  the  majority  required  to  exercise  control  through  veto 
review.   Under  negative  law  forms  proposed  decisions  or  actions  go  into  effect 
unless  opponents  can  organize  a  majority  on  the  floor  to  strike  them  down.   Under 
affirmative  law  forms  proponents  of  executive  action  have  to  organize  the  floor 
majorities.   Negative  law  forms  thus  provide  the  President  and  other  officials 
with  greater  leverage.   Moreover,  the  leverage  is  usually  even  greater  under 
waiting  period  forms  than  joint  resolution  forms  since  in  the  former  case  common 
practice  has  been  to  provide  only  for  a  waiting  period  and  not  to  include  provisions 
for  discharge  and  limited  debate  with  respect  to  the  bill  in  contrast  to  frequent 
practice  with  respect  to  veto  resolutions. 

In  sura,  then,  for  a  variety  of  reasons  negative  law  forms  provide  the 
President  and  other  officials  with  far  greater  political  leverage  than  affirmative 
forms.  However,  in  terms  of  sheer  organizational  efficiency  negative  forms  are 
superior  in  their  flexibility  and  range  of  application.   Congress  therefore  should 
design  and  apply  law -forms  of  the  veto  by-balancing  time  constraints  against  the 
degree  of  control  that  would  abstractly  be  desirable.   Given  the  press  of  other 
business  and  the  variety  of  special  calendars  that  already  exist,  wholesale  or 
even  widespread  use  of  approval  by  joint  resolution  would  be  a  mistake.   Selective 
use  to  control  especially  important  matters  of  policy,  combined  with  greater 
reliance  on  various  negative  law  forms,  is  the  more  viable  approach.   In  other 
words,  a  rifle  rather  than  a  shotgun  approach  is  generally  preferable  for  approval 
forms.   In  addition.  Congress  should  also  apply  negative  forms  with  concern  for 
their  impact  on  floor  business.   Hence,  simple  waiting  period  forms  without  expedited 
procedures  must  continue  to  be  heavily  relied  upon  and  negative  joint  resolution 
forms  with  expedited  procedures  not  applied  where  the  likely  result  is  to  produce 
hundreds  of  issues  annually  to  vote  up  or  down  on  the  floor.   However,  the  sting 
of  relying  primarily  on  negative  law  forms  may  also  be  attenuated  by  several 
expedients:   changing  House  rules  to  make  it  easier  to  amend  appropriations  bills 
on  the  floor  in  cases  where  waiting  period  forms  of  the  veto  are  in  place  and 
inventing  different  types  of  expedited  procedures  for  negative  joint  resolution 
forms  which  may  vary  in  their  effectiveness. 

Reliance  on  law  forms  of  the  veto,  however,  should  not  be  Congress'  only 
response  to  Chadha.   For  the  reasons  indicated  in  this  essay  good  and  substantial 
grounds  exist  for  disagreeing  with  the  Chadha  decision.   Nor  are  the  points  at 
issue  merely  academic.   In  fact,  negative  one  and  two  house  forms  combine  the  power 
or  leverage  advantages  of  affirmative  law  forms  and  the  efficiency  or  flexibility 
advantages  of  negative  law  forms.   It  is  not  surprising  that  these  forms  were 
the  most  heavily  used  congressional  forms  before  Chadha.   Hence,  though  law 
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forms  have  some  advantages  that  congressional  forms  lack,  on  balance  they  do  not 
provide  an  adequate  substitute  for  one  and  two  house  vetoes .  Congress  thus  ought 
not  simply  to  give  us  what  are  overall  the  most  effective  and  desirable  forms  of 
the  veto  because  of  an  opinion  as  weak  and  as  flawed  as  the  Chadha  opinion.  The 
rub,  of  course,  is  how  to  contest  the  Court  while  observing  legal  proprieties  and —  . 
staying  safely  within  constitutional  boundaries. 

Two  possibilities  may  be  suggested.   First,  the  Congress  should  seek  to 
mobilize  and  apply  support  that  exists  for  congressional  forms  of  the  veto  in 
the  academic  and  legal  communities.   There  are  a  wide  number  of  highly  respected 
scholars  who  have  defended  the  constitutionality  of  the  veto  and  are  likely  to 
believe  that  the  Chadha  decision  is  "bad  law".   Congress  thus  should  keep  the 
issue  alive  through  hearings,  committee-sponsored  studies  in  particular  areas, 
CRS  reports,  and  even  special  conferences  involving  members,  academics,  lawyers, 
and  respected  columnists. 

Second,  Congress  should  test  the  Chadha  decision  in  the  Courts.   The  issue - 
needs  to  be  brought  forward  again  and  the  Court  required  to  rethink  it  in  a  context 
far  less  narrow  and  prejudicial  to  the  veto  than  private  immigration  bills.   Perhaps, 
the  best  way  to  accomplish  this  end  is  to  carefully  construct  a  usage  in  which 
the  veto  is  tied  to  the  appropriations  process  and  applied  to  rule  making. 

TT»e  procedural  or  sequential  approach  to  legislative  power,  adopted  in 
Chadha,  is  particularly  vulnerable  to  a  veto  usage  tied  to  the  appropriations 
process.   If  legislative  power  is  equivalent  to  decision  making  within  legislative 
processes  and  procedures  and  executive  power  commences  when  legislative  decision 
making  is  completed,  then  it  is  exceedingly  difficult  to  object  constitutionally 
to  the  manner  in  which  Congress  structures  its  processes  for  making  appropriations. 
Indeed,  when  the  issue  arose  in  the  Eisenhower  Administration,  President  Eisenhower 
on  the  advice  of  his  Attorney-General  conceded  the  constitutionality  of  vetoes 
tied  to  the  appropriations  process,  though  he  objected  to  other  forms  of  the  veto. 
Similarly,  usage  with  respect  to  rule  making  is  desirable  because  its  highlights 
the  highly  discretionary  nature  of  the  subject  matter  being  controlled  and  limits 
the  possibility  for  critics  of  the  veto  to  fall  back  on  an  inherent  function 
approach,  even  though  such  an  approach  clashes  with  other  positions  they  take 
and  is  not  compatible  with  the  rationale  used  in  Chadha.   Last,  but  not  least, 
judging  from  past  experience,  a  rule  making  usage  is  very  likely  to  incite 
a  law  suit  in  the  federal  courts. 

The  precise  manner  in  which  an  appropriations  veto  over  rule  making  should 
be  constructed  needs  to  be  carefully  examined  by  persons  expert  in  House  and 
Senate  rules.   One  way  that  may  be  considered  for  purposes  of  stimulating 
discussion  is  as  follows.   First,  pass  a  waiting  period  requirement  for  a  specified 
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category  of  administrative  rules.   Second,  change  House  and  Senate  rule  so  as 
to  permit  agency  rules  subject  to  the  waiting  period  requirement  to  be  disapproved 
as  contrary  to  congressional  intent  by  simple  resolution.   Third,  include,  as 
a  feature  of  the  above  change  in  House  and  Senate  rules,  instructions  to  the 
Appropriations  Committees  to  add  provisos,  barring  the  expenditure  of  funds 
for  implementing  rules  so  disapproved,  in  any  and  all  future  funding  measures. 
Fourth,  permit  any  member  to  raise  a  point  of  order  against  a  funding  bill  that 
is  not  in  accord  with  this  new  rule. 
III.   Conclusion 

The  Supreme  Court  is  a  powerful  institution,  but  it  is  not  powerful  enough 
to  alter  the  underlying  realities  that  have  led  to  the  invention  and  growth  of 
the  veto  mechanism  over  the  past  half-century.   Nor  is  the  ruling  of  the  Court 
in  the  Chadha  case  so  powerful  in  its  logic  that  it  cannot  be  challenged  or  so 
comprehensive  in  its  reach  that  it  outlaws  all  forms  of  the  veto.   Indeed,  the 
irony  of  Chadha  is  that  it  is  likely  to  have  highly  counterproductive  effects  for  the 
very  preferences  and  goals  that  have  led  critics  of  the  veto  to  attack  it.   Even 
a  selective  increase  in  joint  resolutions  of  approval  will  increase  problems  of 
delay  and  the  informal  negotiating  power  of  committees.   So  too  in  many  instances 
will  increases  in  the  use  of  waiting  period  forms.   At  the  same  time  the  power 
of  the  Presidency  will  be  no  better  protected  than  is  possible  under  congressional 
forms  when  submission  by  or  through  the  President  is  required  and  conflict  between 
the  legislative  and  executive  branches  over  both  important  and  unimportant  matters 
is  likely  to  increase.   Partisans  of  the  Presidency  thus  show  more  prescience  than 
they  realize  in  resurrecting  the  proposal  for  an  item  veto  and  launching  a  new  campaign 
on  its  behalf. 

The  last  point,  in  turn,  reminds  us  that  the  veto  mechanism  is  critically 
important  to  the  Congress  not  only  to  maintain  its  influence  and  control  in 
particular  policy  areas,  but  to  maintain  its  institutional  prerogatives 
generally.    It  is  thus  no  accident  that  the  veto  figures  so  prominently 
in  congressional  efforts  to  maintain  its  constitutional  role  with  respect 
to  impoundment  and  war.   The  struggle  to  preserve  the  veto  is  therefore 
a  struggle  Congress  must  not  avoid.   Rather,  it  should  take  maximum  advantage 
of  the  leeway  the  Court  has  left  it  and  seek  to  reverse  or  at  least  modify 
the  position  of  the  Court.  In  so  doing  it  need  not  believe  that  its  views 
of  the  essentials  of  our  constitutional  order  are  preeminent,  but  only  that 
they  are  correct  and  that  a  decision  as  willfully  blind  to  history  and 
context  as  Chadha  betrays  the  broad  separation  of  power  principles  it  purports 
to  serve. 


(The  paper  referred  to  by  Mr.  Cooper  follows:' 
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One  of  the  primary  institutional  developments  in  twentieth  century 
American  politics  has  been  the  emergence  and  growth  of  the  legislative  veto. 
Admittedly,  the  process  of  growth  has  often  been  marked  by  conflict  over  the 
legality  of  the  veto,  the  consequences  of  its  use,  or  both.   Nonetheless, 
from  the  1930 's  through  the  1970' s  the  history  of  the  veto  successfully   ■ 
combined  both  continuing  <x>ntroversy  and  expanding  use. 

Hiis  conflict-ridden,  but  expansionary,  era  of  the  veto's  history  has 
now  been  punctuated  by  two  Supreme  Court  decisions.   In  late  June  of  1983 

the  Court  ruled  that  one-house  or  simple  resolution  forms  of  the  veto  were 

2 

unconstitutional.   Two  weeks  later  it  affirmed  without  comment  two  Appeals 

Court  rulings  against  the  veto,  one  of  which  outlawed  two-house  or  concurrent 

3 
resolution  forms  of  the  mechanism. 

As  important  as  these  decisions  are,  they  have  not  foreclosed  the  need 
to  examine  the  veto's  constitutional  merits  and  standing.   Congress,  to  be 
sure,  must  obey  the  Supreme  Court.   Nonetheless,  Congress  needs  to  under stemd 
how  much  leeway  the  Court  has  left  it  and  whether  it  has  any  sound  basis  for 
seeking  to  induce  the  Court:  to  reverse  or  modify  its  position.  The  objectives 
of  this  essay  are  thus  two-fold:   to  answer  the  questions  posed  emd  on  the 
basis  of  these  answers  to  suggest  some  strategies  for  Congress  to  follow  as 
it  seeks  to  cope  with  the  actions  of  the  Court. 

In  so  doing  we  shall  rely  on  a  distinction  between  two  basic  forms  of 
legislative  veto.   Generically,  the  legistative  veto  may  be  defined  as  a 
statutory  raechcuiism  which  renders  the  implementation  or  the  continuing 
implementation  of  decisions  or  actions,  proposed  or  taken  in  pursuance  of 

the  statute,  subject  for  a  specified  tine  period  to  some  further  form  of 

4 
legislative  consideration  and  control.    This  definition  permits  and 

encompasses  a  variety  of  options  in  structuring  particular  veto  mechanisms. 

n»e  congressional  unit  or  units  whi<^  exercise  the  veto  may  vary:   one 

house,  both  houses,  committees,  or  some  combination  of  these  units.   Hie 

mcuiner  in  vAtich  the  decision  making  process  operates  may  vary:   affirmation 

or  negation,  submission  by  or  through  the  President  or  some  other  official, 

provisions  for  discheirge,  reliance  or  appropriations  rather  than  authoriza- 

6 
tion,  etc.    The   formal  mechanisms  or  instruments  through  which  veto  action 

is  inplemented  may  vary:   singple  resoluticm,  concurrent  resolution,  committee 

resolution,  joint  resolution,  or  bills.   For  our  purposes  in  this  essay  the 

last  dimension  of  structure  is  of  special  import6uice. 


(See  footnotes  at  end  of  article.) 
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We  shall  thus  distinguish  between  congressional  and  law  forms  of  the 
veto.  Congressional  forms  are  those  in  which  veto  action  is  not  subject  to 
the  President's  veto  power  cuid  may  be  taken  by  portions  of  the  Congress  as 
well  as  by  both  houses.   Exanples  are  the  one  house  form  that  operates 
through  simple  resolution;  the  two  house  form  that  operates  through  concurrent 
resolution;  and  the  conmittee  form  that  operates  through  committee  resolution. 
Law  forms  are  those  in  which  veto  action  follows  regular  legislative  f^ocedures 
and  involves  both  bicameral  agreement  and  submission  to  the  President  for  his 
approval.  Tljere  are  two  primary  forms:   approval  or  negation  by  joint 
resolution  and  the  waiting  period  form.   Under  the  waiting  period  form  the 
original  enabling  act  only  requires  that  the  actions  or  decisions  authorized 
by  the  act  not  go  into  effect  until  they  have  lain  before  Congress  for  a 
certain  number  of  days.   Congressional  action  to  negate  the  proposed  action 
or  decision  accordingly  must  occur  through  a  regular  bill.   In  effect,  this 
makes  the  waiting  period  form  similar  to  the  negative  joint  resolution  form, 
though  the  latter  may  be  easier  to  operate  if  the  original  enabling  act 
provides  for  cloture  and  discharge  when  it  provides  for  action  by  joint 
resolution. 

In  concluding  this  introduction,  we  should  also  note  that  over  time 
congressional  forms  of  the  device  have  been  heavily  relied  upon  as  have 
waiting  period  forms.   Of  some  four  hundred  and  fifty  veto  provisions 
passed  between  1932  and  1978,  two  hundred  and  five  were  congressional  forms 
of  vcurious  kinds  emd  two  hundred  and  thirty-eight  were  waiting  period  forms. 
In  recent  years  there  has  been  an  increase  in  the  percentage  of  joint  reso- 
lution forms.   Still,  of  some  ninety  veto  provisions  passed  between  1979 

cuid  1982,  excluding  waiting  period  vetoes,  all  but  eleven  were  congressional 

8 
forms  of  one  kind  or  another. 

I.  The  Chadha  Decision 

The  only  case  in  which  the  Supreme  Court  has  issued  an  opinion  on  the 
legality  of  the  veto  Is  Immigration  and  Naturalization  Service  v.  Chadha, 
51  United  States  I.aw  Week  4907  (1983).   In  addition,  detailed  opinions  on 
the  legality  of  the  veto  have  been  issued  by  lower  federal  courts  in  two 
other  cases:   Consumer  Energy  Council  of  America  v.  Federal  Energy  Regulatory 
Commission,  673  F.  2d  425  <D.C.  Cir. ,  1982)  and  Atkins  v.  United  States, 


(See  footnotes  at  end  of  article.) 
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556  F.  2d  1028  (Ct.Cl.,  1977).   In  examining  the  veto's  legality  let  us  focus 
on  these  cases  and  particularly  on  Chadha. 

In  Oiadha  the  Court  outlawed  the  one  house  form  of  the  veto  on  the  basis 
of  Sections  1  2uid  7  of  Article  I.   These  provisions  require  that  laws  be 
passed  by  both  houses  and  be  presented  to  the  President  for  his  approval  or 
veto. 

For  purposes  of  analysis  Chief  Justice  Burger's  majority  opinion  in 
the  Chadha  case  can  be  divided  into  three  parts.   The  first  part  of  his 
argument  concerns  the  inherent  nature  of  legislative  power.   Burger  admits 
at  the  start  that  not  all  acts  of  one  or  both  houses  constitute  exercises 
of  legislative  power  in  the  sense  understood  and  controlled  by  Article  I. 
He  states  that  the  test  of  whether  an  action  cunounts  to  lawmaking  rests  -• 

not  on  form,  but  on  whether  it  contains  "matter  which  is  properly  to  be 

9 

regarded  as  legislative  in  character  and  effect."   Applying  this  test  to 

the  House's  veto  of  an  order  of  the  Attorney  General  suspending  Chadha 's 
deportation,  he  concludes  that  the  House's  action  "was  essentially  legisla- 
tive" because  it  "had  the  purpose  and  effect  of  altering  the  legal  rights, 

duties,  and  relations  of  persons,  including  the  Attorney  -General,  Executive 

10 
Brcmch  officials  and   C3iadha,  all  outside  the  legislative  brcmch."    Similarly, 

in  the  FERC  case  D.C.  Circuit  Judge  Wilkey  argued  that  a  House  veto  of  an 
incremental  gas  pricing  rule  constituted  an  act  of  legislative  power  because 
it  was  a  discretionary  policy  decision  v^ich  chcinged  the  law  by  negating 
an  otherwise  valid  regulation  and  reducing  the  scope  of  FERC's  authority. 

Nonetheless,  critics  of  the  legality  of  congressional  forms  of  the  veto 
Ccuinot  base  their  case  simply  on  the  claim  that  these  forms  of  the  veto 
constitute  acts  of  lawmaking  or  legislating  because  they  are  discretionary 
decisions  which  alter  the  law.   Officials  in  executive  or  independent  agencies 
also  make  discretionary  decisions  which  alter  the  law.   Such  discretion  must 
thus  somehow  be  distinguished  from  lawmaking  or  legislating.   In  addition, 
critics  of  the  veto's  legality  must  deal  more  adequately  with  the  argument 
that  veto  resolutions  2tre  distinguishcd>le  from  statutes  in  that  they  are  based 
on  and   derive  their  authority  from  prior  enabling  legislation.  In  short,  the 
contention  that  veto  action  is  em  act  of  legislative  power  even  when  it 
merely  negates  or  prevents  implementation  does  not  fully  meet  the  broader 
claim  that  veto  review  is  a  condition  imposed  by  Congress  on  the  very 
exercise  of  delegated  authority. 

(See  footnotes  at  end  of  article.) 
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To  handle  these  issues  critics  of  the  constitutionality  of  congressional 
forms  of  veto  amplify  and  extend  their  case  against  them.   A  second  emd 
more  fundamental  part  of  their  argument  emerges  in  which  what  initially 
appeared  to  be  cin  inherent  function  approach  to  legislative  power  becomes  a 
procedural  approach.  Now  character  or  substance  is  downplayed  as  a  test  of 
legislative  power  and  binding  or  controlling  effect  is  highlighted.  Concom- 
itantly, legislative  power  is  identified  procedurally  or  sequentially  so  that 
the  same  decision  may  be  considered  "legislative"  if  undertaken  by  Congress 
in  writing  a  statute  and  "executive"  if  undertaken  by  appointed  officials  in 
the  process  of  implementing  a  statute.   As  a  consequence,  a  new  standard 
for  judging  decisions  that  are  equivalent  to  lawmaking  or  legislating  comes 
to  the  fore.   The  logical  or  inherent  character  of  the  subject  matter 
provide  no  criteria  for  constraining  congressional  decision  making  in  the 
regular  legislative  process;  but  Congress  cannot  exercise  power  over  the 
implementation  of  its  laws  in  a  binding  or  controlling  fashion  except  by 
returning  to  the  regular  legislative  process. 

Thus,  in  Chadha  Chief  Justice  Burger  argues  that. 

Disagreement  with  the  Attorney  General's  decision  on 
Chadha 's'  deportation  -  that  is.  Congress'  decision  to 
deport  Chadha  -  no  less  than  Congress'  original  choice 
to  delegate  to  the  Attorney  General  the  authority  to 
make  that  decision,  involves  determinations  of  policy 
that  Congress  can  implement  in  only  one  way:   bicameral 
passage  followed  by  presentment  to  the  President.  Con- 
gress must  abide  by  its  delegation  of  authority  until 
that  delegation  is  legislatively  altered  or  revoked. ^^ 

Similarly,  in  the  FERC  case  Judge  Wilkey  argues  that  the  House  veto  of  the 

FERC  rule  represented  a  congressional  "second  look"  or  "reconsideration"  of 

its  previously  enacted  policy.    He  therefore  concludes  that  the  veto  is 

illegal: 

"One   President  and  both  houses  of  Congress  agreed  on  a 
policy  when  they  took  their  "first  look".   Undoing  their 
policy  requires  adherence  to  the  saime  procedure. ^^ 

A  procedural  approach  to  legislative  power  greatly  facilitates  the 
ability  of  the  veto's  critics  to  cope  with  the  problems  raised  earlier. 

First,  once  Congress  has  delegated  authority,  it  is  no  longer  "legisla- 
tive", even  if  highly  discretionary  and  even  if  vested  in  an  independent 
agency.  Chief  Justice  Burger  thus  states  that  the  actions  of  the  Attorney 
General  in  the  <3iadha  case  were  "presumptively"  executive.    Similarly, 
Judge  Wilkey  argues  that,  though  FERC  is  an  independent  agency,  it  performs 
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executive  functions  in  exercising  its  delegated  rule  making  authority. ^^ 
To  be  sure,  both  judges  acknowledge  that  the  authority  delegated  to  govern- 
mental officials  must  not  involve  unconstitutional  delegations  of  legislative 
power.  However,  if  the  ncm-delegatic«i  of  legislative  power  requirements  of 
Article  I  are  satisfied,  the  only  legitiaiate  binding  checks  on  the  exercise 
of  delegated  authority  are  the  terms  of  the  statute,  judicial  review,  and 
subsequent  legislation. 

Second,  the  claim  that  veto  review  is  merely  a  condition  conteii5)lated  in 
the  original  enabling  statute  and  not  equivalent  to  lawmaking  can  singly  be 
dismissed.   If  Congress  cannot  legitimately  act  to  affect  the  exercise  of 
delegated  authority  in  a  controlling  or  binding  fashion  except  through  the 
regular  legislative  process,  then  congressional  forms  of  the  veto  represent 
an  improper  attempt  by  Congress  to  reserve  power  to  itself,  "rtius.  Chief 

Justice  Burger  ccui  argue  that  negation  through  a  one  house  veto  is  equivalent 
tx>  an  amendment  or  a  repeal  of  a  statute  and  therefore  that  the  device  is 
unconstitutional  because  such  ends  can  only  properly  be  achieved  through 
the  regular  legislative  process. 

•Kie  third  and  final  part  of  the  critics'  case  against  the  legality  of 
congressional  forms  of  the  veto  involves  linking  particuleu:  arguments  to  " 
general  principles.   The  case  against  the  veto  ccinnot  rest  solely  on  a 
demonstration  that  specific  constitutional  provisions  have  been  violated; 
what  also  must  be  shown  is  that  these  violations  injure  or  harm  the  principles 
and  goals  of  the  separation  of  powers  design  of  the  Framers  of  the  Constitution. 
Both  Chief  Justice  Burger  and  Judge  Wilkey  regard  this  as  an  easy  task.  They 
see  no  need  to  atten^t  any  broad  examination  of  the  existing  balance  of  power 
between  the  branches  and  the  veto's  impact  in  this  regard.   They  simply  point 
out  that  the  Framers  regarded  the  presentment  and  bicameral  requirements  of 
Article  I  as  essential  both  to  allow  the  President  to  protect  his  prerogatives 
and  to  insure  wise  emd  balcuiced  deliberation  in  the  lawmaking  process.  Hence, 

if  these  requirements  are  violated,  so  too  are  the  principles  and  goals  of 

19 
the  Framers'  separation  of  powers  design. 

II.  The  Merits  of  Chadha 

Hie  arguments  of  those  who  deny  that  congressional  forms  of  the  veto 
violate  the  bicameral  and  presentment  provision  of  Article  I  can  also  be 
divided  into  three  parts. 
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Their  initial  approach  is  to  argue  that  the  one  house  form  of  the  veto, 

involved  in  the  Chadha  cuid  FERC  cases,  is  distinguishable  from  a  law  or 

statute  because  the  negation  of  proposed  actions  or  decisions  by  resolution 

20 
does  not  change  the  law  but  only  maintains  the  legal  status  quo.    This 

argument,  however,  does  not  provide  an  adequate  foundation  for  defending 

congressional  forms  of  the  veto.   It  does  not  apply  to  approval  forms  and  it 

does  not  come  to  grips  with  Chief  Justice  Burger's  argument  that  veto  action, 

even  when  negative,  is  equivalent  to  lawmaking  because  it  accomplishes  what 

21 
could  otherwise  only  be  accomplished  by  law. 

However,  defenders  of  the  legality  of  congressional  forms  of  the  veto 

no  more  restrict  their  case  to  one  level  of  argument  thein  critics  of  these 

forms.   Thus,  in  Chadha  Justice  Vlhite  argues  that  the  House's  veto  of 

Chadha 's  deportation  suspension  did  not  violate  Article  I  because  it 

existed  as  a  condition  on  the  exercise  of  delegated  authority  laid  down  in 

22 
the  original  eneibling  act.    He  recognizes  explicitly  that  the  lynchpin  of 

the  majority  opinion  is  the  claim  that  Article  I  requires  "all  action  with 

23 
the  effect  of  legislation  to  be  passed  as  law."    And  he  offers  two  broad 

arguments  in  opposition.   On  the  one  hand,  he  asks  why  the  test  must  be  more 

exacting  in  the  case  of  the  Congress  than  in  the  case  of  officials  in 

executive  or  independent  agencies.   After  all,  these  officials  make  decisions 

with  the  force  of  law  without  bicameral  approval  or  presentment  to  the 

President.   Moreover,  in  both  cases  discretion  is  authorized  by  an  original 

24 
enabling  statute  and  limited  by  the  terms  of  the  statute.    On  the  other 

hand,  he  argues  that  the  Court  has  not  been  strict  in  controlling  either 

the  agents  to  whom  authority  has  been  delegated  or  the  stand2u:ds  under  which 

authority  has  been  delegated.   He  thus  finds  it  "odd"  that  a  Court,  which 

has  allowed  the  non-delegation  of  legislative  power  requirements  of  Article  I 

to  become  a  virtual  nonentity  and  a  group  of  farmers  to  veto  marketing 

orders,  cannot  £d}ide  veto  review  as  a  condition  of  congressional  delegations 

25 

of  authority  under  Article  I. 

Nor  are  these  the  only  or  even  the  most  cogent  points  that  can  be  made 
in  defense  of  congressional  forms  of  the  veto.  The  procedvural  premises  and 
arguments  of  the  veto's  critics  can  be  challenged  more  directly. 

First,  what  line  of  reasoning  or  evidence  supports  the  proposition  that 
Congress  catnnot  affect  or  limit  the  exercise  of  delegated  authority  in  a  '" 
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controlling  :or  binding  fashion  except  through  the  regular  legislative  process. 
On  their  face  the  bicameral  and  presentment  provisions  of  Article  I  do  not 
prohibit  Congress  from  conditioning  its  statutory  grants  of  delegated  authority 
so  as  to  provide  for  veto  review.   Given  this  fact,  the  proposition  rests 

implicitly  more  on  conceptions  of  executive  duties  or  prerogatives  in  imple- 

26 
menting  the  law  than  on  conceptions  of  legislating  or  lawmeLking.    Thus, 

both  Chief  Justice  Burger  and  Judge  Wilkey  argue  that  the  instances  in  which 

one  or  both  houses  of  Congress  can  take  binding  action  outside  the  regular 

legislative  process  are  few  and,  aside  from  proposing  constitutional  amendments, 

27 
specifically  stipulated,  e.g.  impeachment,  confirmation,  etc.      But  this 

arguBient  does  not  come  to  grips  with  the  issue  of  vAiether  veto  review 

infringes  duties  or  prerogatives  reserved  to  the  executive.   It  rather 

presumes  to  know  the  answer  from  the  start.   As  Justice  White  points  out, 

the  fact  that  siatters  such  as  impeachment  are  stipulated  "hardly  demonstrates 

a  limit  upon  Congress*  authority  to  reserve  itself  a  legislative  veto, 

28 
through  statutes,  over  subjects  within  its  lawmaking  authority."    In 

short,  then,  the  claim  that  congressional  forms  of  the  veto  violate  the 

bic2uneral  and  presentment  clauses  of  the  constitution  is  not  as  clecir  and 

straightforwcird  as  it  appears.   Rattier,  on  the  basis  of  certain  presuinptions 

about  executive  duties  or  prerogatives,  it  assumes  what  it  needs  to  prove: 

that  Congress  cannot  exercise  binding  control  over  the  implementation  of 

delegated  authority  except  through  new  legislation. 

Second, .  proponents  of  congressional  forms  of  the  veto  can  provide 

s\d>stantive  constitutional  grounds  in  support  of  their  argument  that  Congress 

has  the  power  to  make  veto  review  a  condition  of  grants  of  delegated  authority. 

Bie  vertical  effects  of  the  necessary  and  proper  clause  of  Article  I  are  - 

well  Scnown.   However,  this  provision  not  only  endows  Congress  with  the 

ability  to  employ  all  appropriate  and   convenient  means  to  carry  :out  its 

enumerated  powers,  it  also  endows  Congress  with  the  same  ability  with 

reference  to  the  powers  of  all  other  governmental  units.   Hence,  it  can  be 

argued  that  the  necessary  cuid  proper  clause  has  a  horizontal  as  well  as 

vertical  effect;  that  it  endows  Congress  with  broad  discretion  over  the 

means  of  implementation  as  long  as  they  too  are  appropriate  and  convenient 

29 
cuid  do  not  violate  any  express  provisions  of  the  Constitution.    Indeed, 

this  was  one  of  the  main  arguments  in  the  Atkins  case  in  which  the  Court  of 
(See  footnotes  at  end  of  article.) 
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claims  upheld  a  one  house  veto  over  federal  salaries.    And  it  is  am 
argument  Justice  White  employs  in  diadha  as  well. 

Finally,  proponents  of  congressional  forms  of  the  veto,  like  opponents, 
appeal  to  broader  constitutional  principles.   In  Chadha  Justice  White  does 
so  in  two  mutually  reinforcing  ways.   On  the  one  hand,  he  denies  that  the 
one  house  veto  injures  or  harms  separation  of  powers  principles  or  goals. 
His  point  is  that  though  veto  procedures  reversed  the  regular  legislative 

process,  the  one  house  form  did  not  impair  the  ability  of  either  house  or 

32 
the  President  to  control  results.    This  is  arguably  true  in  Chadha  cuid 

even  more  difficult  to  dispute  in  cases  in  which  veto  proposals  must  formally 

be  presented  by  or  through  the  President.   On  the  other  hand,  he  argues  that 

congressional  forms  of  the  veto  provide  a  means  of  readjusting  the  balance 

of  power  between  the  branches  in  an  age  when  circumstances  have  required 

and  the  Court  has  permitted  substemtial  delegations  of  discretionary  authority 

to  governmental  officials.   They  thus  serve  to  preserve  the  sef>aration  of 

33 
powers,  not  destroy  it. 

III.   The  Implications  of  the  Chadha  Decision 

•What  tiien  can  we  conclude  regarding  the  constitutional  standing  £md 
merits  of  the  legislative  veto? 

One  fact  that  is  clear  is  that  Congress  retains  considerable  leeway.   The 
Supreme  Court,  explicitly  or  iii5>licitly,  has  outlawed  the  one  house,  two  house, 
and  committee  forms  of  the  veto.   However,  the  scune  logic  or  rationale  that 
acccxnplishes  this  result  maUces  the  joint  resolution  and  waiting  period  forms 
very  difficult  to  challenge,  even  though  in  practice  these  forms  often  permit 
powerful  committees  and  members  to  exercise  as  much  leverage  as  congressional 
forms. 

If,  as  is  argued  in  Chadha  and  FERC,  the  hallmark  of  constitutionality 
is  that  Congress  cannot  alter  the  terms  of  delegated  authority  except  through 
the  regular  legislative  process,  then  forms  of  the  veto  that  involve  bicameral- 
ism and  presentment  are  not  objectionaible.   Even  though  these  forms  insHDse 
"conditions"  on  the  implementation  of  delegated  authority,  they  clearly  do 
not  violate  Article  I.   Nor  can  a  procedural  approach  to  legislative  power, 
as  argued  and  relied  upon  in  Chadha  and  FERC,  sustain  am  attack  on  these 
forms  based  on  alleged  infringements  of  executive  prerogatives  under  Article  II. 
A  procedural  approach,  no  more  than  an  inherent  function  approach,  can  provide 
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grounds  for  limiting  Congress'  authority  to  legislate  within  its  enumerated 
powers  in  instances  in  which  no  express  grants  of  power  to  the  President  are 
violated.   Hence,  it  cannot  provide  an  adequate  foundation  for  challenging 
law  forms  of. the  veto  under  either  Articles  I  or  II. 

Last,  but  not  least,  the  rationale  of  the  decisions  in  C3iadha  and  FERC 
widens  the  constitutional  potential  of  one  specific  type  of  congressional 
form  —  house  or  comnittee  vetoes  tied  to  the  appropriations  process.    rf 
the   distinguishing  line  between  legislative  emd  executive  power  is  procedural 
or  sequential,  then  bars  to  the  prospective  appropriation  of  funds,  established 
on  the  basis  of  simple,  concurrent,  or  committee  resolutions,  ceui  be  strongly 
defended  as  internal  acts  of  rtile  making  or  self-governance  emd  integral 

aspects  of  Congress' .historic  right  to  appropriate  or  not  appropriate  as  it 

^.   37 
alone  sees  fit. 

A  second  conclusion  that  may  be  drawn  is  that  good  and  stlbstanti^tl 
reasons  exist  for  disagreeing  with  the  decisions  in  the  Chadha  and  FERC  cases. 

As  has  been  argued,  the  contention  that  congressional  forms  of  the  veto 
injure  basic  sepeuration  of  powers  principles  because  they  violate  the 
presentment  and  bicameral  requirements  of  Ar-bicle  I  turns  out  when  closely 
examined  to  be  problematic  and  inconclusive  rather  them  clear  and  undeni€j3le. 
The  contention  that  these  forms  of  the  veto  violate  executive  duties  amd 
prerogatives  under  Article  II  is  equally,  if  not  even  more  vulnerable.   This 
tjfpe   of  argument  was  enployed  by  Judge  Wilkey  in  the  E'ERC  case  as  a  second 

and  independent  basis  for  invalidating  congressional  forms  of  the  veto  and 

38 
it  is  a  frequent  refrain  among  the  veto's  critics. 

Yet,  unless  one  assumes  either  inherent  executive  functions  or  implied 

executive  power,  it  is  difficult  to  see  why  congressional  forms  of  the  veto 

violate  Article  II.  To  be  sure,  these  forms  interfere  with  administration 

or  execution,  but  so  do  all  forms  of  congressional  review,  including 

39 
authorization  and  appropriation.    Admittedly,  they  differ  from  informal 

forms  of  oversight  and  regular  legislation  in  that  they  provide  for  binding 

control  without  presentment  to  the  President  and  possibly  without  bicameral 

passage  as  well.   However,  this  fact  constitutes  no  constitutional  defect 

40 
unless  the  presentment  emd  bicameral  provisions  of  Article  I  are  violated* 

If  they  are  not,  there  is  no  legitimate  difference  between  what  Congress  Cem 

accon^lish  regarding  administrative  control  through  congressional  forms  emd 

what  it  can  accomplish  through  regular  legislation.   Thus,  the  case  against 

congressional  forms  of  the  veto  on  grounds  of  violating  Article  II  rests 

(See  footnotes  at  end  of  article.) 
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on  presumptions  cibout  Article  I  just  as  the  reverse  obtains  when  Article  I 

41 
is  the  focus  of  attack.    This,  indeed,  is  the  underlying  reason  law  forms 

of  the  veto  are  immune  to  attack  on  grounds  of  violating  Article  II! 

The  claim  that  congressional  forms  of  the  veto  violate  separation  of 

powers  principles  and  goals  because  they  infringe  executive  prerogatives 

42 
thus  also  lacks  a  firm  foundation.    This  claim  can  still  be  argued  more 

broadly  on  the  basis  of  alleged  deleterious  impacts  on  the  balance  of  power 

between  the  branches  or  alleged  deleterious  policy  impacts.   However,  the 

latter  argument  is  highly  J>e:batable  and  it  is  questioneOale  that  the  Court 

should  decide  constitutional  issues  on  the  basis  of  its  judgment  of  policy 

43 
impacts  or  results.    As  for  the  former  argument,  it  is  easily  countered. 

Judicial  fears  that  the  veto  involves  open-ended  possibilities  for  congres- 
sional aggramdieement  exaggerate  the  dangers.   Congressional  forms  of  the 
veto  can  accomplish  no  more  than  law  forms  or  regular  legislation  and  ■»» 
presidential  power  can  be  protected  by  structuring  the  device  so  as  to 
require  svibsiission  by  or  through  him,  non-amendability,  discharge,  etc. 
Conversely,  the  weight  of  the  evidence  suggests  that  it  is  Congress  that  is 

most  threatened  by  modern  conditions  of  government,  not  the  President  and 

44 
certainly  not  the  bureaucracy. 

In  conclusion,  then,  the  case  against  the  constitutionality  of  congres- 
sional forms  of  the  veto  is  circular  and  unconvincing.   It  is  one  in  which 
presumptions  alternate  as  needed  to  buttress  different  parts  of  the  argument 
regarding  the  violation  of  constitutional  provisions  or  arrangements.   Indeed, 
it  is  only  by  assuming  what  they  need  to  prove  that  critics  overcome  the 

fact  that  congressional  forms  are  not  expressly  barred  by  the  Constitution 

45 
nor  equivalent  to  statutes  in  character  or  effect.    Given  such  fragile 

underpinnings,  judicial  claims  that  basic  separation  of  powers  principles 
and  goals  have  been  injured  also  are  unconvincing.   The  Supreme  Court  thus 
would  have  been  better  advised  to  have  approached  the  veto  with  less  confi- 
dence in  its  institutional  wisdom  and  more  humility  toward  the  views  of  its 
sister  branch.   If  nothing  else,  a  presun^tion  in  favor  of  Congress  would 
have  avoided  the  embarrassment  of  introducing  a  highly  restrictive  and 
literalist  interpretation  of  "legislating"  in  the  case  of  congressional 
decision  making  when  for  so  many  years  the  Court  has  treated  the  concept 
in  a  highly  permissive,  almost  metaphysical  manner,  in  the  case  of  executive 
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decision  making.    More  positively,  such  a  presumption  would  have  been 
true  to  the  wisdom  of  past  Justices,  such  as  Holmes,  Cardozo,  Frankfurter, 
smd  Jackson,  who  understood  that  separation  of  powers  principles  must  not 

be  interpreted  in  an  isolated  and  "truismatic"  fashion  if  the  core  values 

47 
and  goals  of  our  Constitution  are  to  be  preserved  over  time. 

IV.   Strategies  For  Congress 

If  we  may  assume  that  the  veto  is  neither  bad  nor  unnecessary,  and  there 
is  ample  evidence  to  support  both  contentions,  the  preceding  analysis  of  the 
constitutional  status  of  the  veto  suggests  two  basic  strategies  for  the 
Congress  to  pursue. 

Since  Congress  has  no  choice  but  to  operate  within  parameters  set  by 
tiie  Court,  its  immediate  response  to  Chadha  should  be  to  substitute  law  forms 
of  the  veto  for  congressional  forms.   In  so  doing  it  should  be  attentive  to 
the  costs  and  benefits  of  different  types  of  law  forms  of  the  veto. 

Negation  by  joint  resolution  or  by  bill  under  waiting  period  requirements 
provides  greater  opportunities  for  the  conservation  of  time  and  effort,  two 
very  scarce  resources  in  a  late  20th  century  Congress  of  some  500  members. 
Issues  can  be  selected  in  terms  of  their  political  in^xsrtance  and  only  cursory 
attention  need  be  devoted  to  matters  that  are  non-controversial.  The  cost, 
of  course,  is  the  need  for  a  two-thirds  majority  if  the  President  and  Congress 
disagree,  which  reduces  the  power  of  the  mechanism  and  Congress'  leverage 
in  applying  it.  Approval  by  joint  resolution  provides  for  greater  legislative 
'Control.  However,  it  requires  Congress  to  pass  on  each  and  every  matter 
subject  to  veto  review.   The  results  are  likely  to  be  quite  costly  in  terms 
of  floor  time,  even  if  special  calendcirs  or  procedures  are  invented  to 
expedite  consideration. 

In  addition,  different  types  of  law  forms  impact  executive  leverage 
for  reasons  beyond  the  size  of  the  majority  required  to  exercise  control 
through  veto  review.   Under  negative  law  forms  proposed  decisions  or 
actions  go  into  effect  unless  opponents  can  organize  a  majority  on  the 
floor  to  strike  them  down.   Under  affirmative  law  forms  proponents  have 

fco  organize  the  floor  majorities.  Negative  law  forms  thus  provide  the 

49 
President  and  other  officials  with  greater  leverage.    Moreoever,  the 

leverage  is  usually  even  greater  under  waiting  period  forms  than  joint 

resoluti<Ni  forms  since  in  the  former  case  common  practice  has  been  to 
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provide  only  for  a  waiting  period  and  not  to  include  provisions  for 
discharge  and  limited  debate  with  respect  to  the  bill  in  contrast  to 
frequent  practice  with  respect  to  veto  resolutions. 

In  sum,  then,  for  a  variety  of  reasons  negative  law  forms  provide 
the  President  and  other  officials  with  far  greater  political  leverage  thcin 
affirmative  forms.   However,  in  terms  of  sheer  organizational  efficiency 
negative  forms  are  superior  in  their  flexibility  and  range  of  application. 
Congress  therefore  should  design  and  apply  law  forms  of  the  veto  by  balancing 
time  constraints  against  the  degree  of  control  that  would  zdistractly  be 
desirable.  Given  the  press  of  other  business  and  the  variety  of  special 
calendars  that  already  exist,  wholesale  or  even  widespread  use  of  approval 
by  joint  resolution  would  be  a  mistake.   Selective  use  to  control  especially 
importcint  matters  of  policy,  combined  with  greater  reliance  on  v2u:ious 
negative  law  forms,  is  the  more  viable  approach.   In  other  words,  a  rifle 
rather  than  a  shotgun  approach  is  generally  preferable  for  approval  forms. 
In  addition.  Congress  should  also  apply  negative  forms  with  concern  for 
their  impact  on  floor  business.   Hence,  simple  waiting  period  forms  without 
expedited  procedures  must  continue  to  be  heavily  relied  upon  and  negative 
joint  resolution  forms  with  expedited  procedures  not  applied  where  the 
likely  result  is  to  produce  hundreds  of  issues  annually  to  vote  up  or  down 
on  the  floor.  However,  the  sting  of  relying  primarily  on  negative  law  forms 
may  also  be  attenuated  by  several  expedients:   changing  House  rules  to  make 
it  easier  to  amend  appropriations  bills  on  the  floor  in  cases  where  waiting 
period  forms  of  the  veto  are  in  place  euid  inventing  different  types  of 
expedited  procedures  for  negative  joint  resolution  forms  which  -vary   in  their 
effectiveness . 

A  final  point  concerns  some  of  the  operating  features  of  the  veto 
mechanism.   Submi^ion  by  or  through  the  President,  non-amendsibility,  dis- 
charge, and  cloture  are  extremely  desirable  features  of  one  and  two  house 
vetoes  both  for  legal  and  policy  reasons.    Law  forms  allow  more  leeway. 
Limits  on  amendments  are  not  as  critical  since  the  President  will  have  an 
opportunity  to  sign  or  veto  the  resolution  or  bill.   Special  discharge  and 
cloture  procedures  can  vary  depending  on  the  degree  of  leverage  it  is 
thought  desircible  to  provide  the  President  and  potential  demauids  on  floor 
time.  Submission  by  or  through  the  President  remains  generally  desiredsle 
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on  policy  grounds,  but  less  critical  since  he  will  have  cui  opportunity  to 
sign  or  reject  the  resolution  or  bill. 

Reli2mce  on  law  forms  of  the  veto,  however,  should  not  be  Congress' 
only  response  to  Chadha.   For  the  reasons  indicated  in  this  essay  good  and 
substantial  grounds  exist  for  disagreeing  with  the  Chadha  decision.   Nor 
aace   the  points  at  issue  merely  academic.   In  fact,  negative  one  and  two 
house  forms  combine  the  power  or  leverage  advantages  of  affirmative  law 
forms  and  the  efficiency  or  flexibility  advantages  of  negative  law  forms. 

It  is  not  surprising  that  these  forms  were  the  most  heavily  used  congres- 

52 
sional  forms  before  Chadha.    Hence,  though  law  forms  have  soma  advantages 

that  congressional  forms  lack,  on  balance  they  do  not  provide  an  adequate 

substitute  for  one  £uid  two  house  vetoes.   Congress  thus  ought  not  simply  to 

give  up  what  are  overall  the  roost  effective  and  desirable  forms  of  the  veto 

because  of  an  opinion  as  weeJc  and  as  flawed  as  the  Chadha  opinion.   The  nib, 

of  course,  is  how  to  contest  the  Court  while  observing  legal  proprieties 

and  staying  safely  within  constitutional  boundaries. 

Two  possibilities  may  be  suggested.   First,  the  Congress  should  seek  to 

mobilize  and  apply  support  that  exists  for  congressional  forms  of  the  veto 

in  the  academic  and  legal  commtinitles.   There  are  a  wide  number  of  highly 

respected  scholars  who  have  defended  the  constitutionality  of  the  veto  emd 

are  likely  to  believe  that  the  Chadha  decision  is  "bad  law".    Congress 

thus  should  keep  the  issue  alive  through  hearings,  committee-sponsored 

studies  in  particular  areas,  CRS  reports,  and  even  special  conferences 

involving  members,  academics,  lawyers,  and  respected  columnists. 

Second,  Congress  should  test  the  Chadha  decision  in  the  Courts.   "Hie 

issue  needs  to  be  brought  forward  again  and  the  Court  required  to  rethink 

it  in  a  context  far  less  narrow  and  prejudicial  to  the  veto  than  private 

Immigration  bills.   Perhaps,  the  best  way  to  accomplish  this  end  is  to 

carefully  construct  a  usetge  in  which  the  veto  is  tied  to  the  appropriations 

process  and  applied  to  rule  making.   As  noted  earlier,  the  procedural  or 

sequential  approach  to  legislative  power,  adopted  In  Chadha,  is  particularly 

vulnerable  to  a  veto  usage  tied  to  the  appropriations  process.   If  legislative 

power  is  equivalent  to  decision  m£Ocing  within  legislative  processes  and 

procedures  and  executive  power  commences  when  legislative  decision  making 

is  conpleted,  then  It  is  exceedingly  difficult  to  object  constitutionally 
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to  the  manner  in  which  Congress  structures  its  processes  for  making  appro- 
priations. Indeed,  when  the  issue  arose  in  the  Eisenhower  Administration, 
President  Eisenhower  on  the  advice  of  his  Attorney  General  conceded  the 

constitutionality  of  vetoes  tied  to  the  appropriations  process,  though  he 

54 
objected  to  other  forms  of  the  veto.    Similarly,  usage  with  respect  to 

rule  making  is  desirable  because  it  highlights  the  highly  discretionary 
nature  of  the  subject  matter  being  controlled  and  limits  the  possibility  for 
critics  of  the  veto  to  fall  back  on  an  inherent  function  approach,  even 
though  such  an  approach  clashes  with  other  positions  they  take  and  is  not  ■ 
compatible  with  the  rationale  used  in  Chadha. 

The  precise  mcuiner  in  which  an  appropriations  veto  over  rule  making 
should  be  constructed  needs  to  be  carefully  examined  by  persons  expert  in 
House  and  Senate  rules.   One  way  that  may  be  considered  for  purposes  of 
stimulating  discussion  is  as  follows.   First,  pass  a  waiting  period  require- 
ment for  a  specified  category  of  administrative  rules.   Second,  change  House 
and  Senate  rules  so  as  to  permit  agency  rules  subject  to  the  waiting  period 
requirement  to  be  disapproved  as  contrary  to  congressional  intent  by  simple 
resolution.   Third,  include,  as  a  feature  of  the  above  change  in  House  and 
Senate  rules,  instructions  to  the  Appropriations  Committees  to  add  provisos, 
barring  the  expenditure  of  funds  for  implementing  rules  so  disapproved, 
in  any  and  all  future  funding  measures.   Fourth,  permit  any  member  to  raise 
a  point  of  order  against  a  funding  bill  that  is  not  in  accord  with  this  new 
rule. 

V.   Conclusion 

The  Chadha  decision  has  had  an  important  impact  in  limiting  congressional 
leverage  and  flexibility  with  respect  to  the  veto  mechanism.  Nonetheless, 
neither  the  reach  nor  the  rationale  of  the  decision  is  powerful  enough  to 
deny  Congress  a  variety  of  options  and  strategies  it  cem  pursue  to  retain 
the  veto.  More  important,  neither  the  words  nor  the  standing  of  the  Court 
is  powerful  enough  to  alter  the  underlying  realities  in  executive-legislative 
relations  that  have  led  to  the  invention  and  development  of  the  veto 
mechanism.   Hence,  both  incentives  and  opportunities  continue  to  exist  to 
preserve  the  veto  cind  Congress  should  strive  to  do  so. 
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niough  it  might  seem  far  easier  in  the  wake  of  Chadha  to  abandon  the- 
device  and  rely  totally  on  Congress'  traditional  legislative  and  appropria- 
tions powers,  this  would  be  a  grave  mistake.   Such  a  path  is  fervently 
recomnended  by  critics  of  the  veto.   But  it  is  a  path  which  can  only  be 
chosen  through  self-deception  and  which,  if  followed,  will  ultimately  lead 
to  frustration  for  all  those  who  believe  that  congressional  power  is  vital 
to  preserving  the  rigorous  balance  between  consent  and  action  that  our 
constitutional  order  intends. 

The  simple  truth  is  that  in  cm  age  in  which  major  policy  problems, 
both  foreign  and  domestic,  are  complex  cuid  turbulent.  Congress'  constitu- 
tional role  will  be  imperiled  if  it  is  denied  the  latitude  in  adapting  to 
the  20th  century  that  has  been  so  freely  and  lavishly  grzmted  to  the 
executive.   In  the  1980 's  substantive  and  political  uncertainties  often 
either  render  Congress  incapeible  of  writing  detailed  legislation  or  force 
it  to  do  so  in  ways  that  impair  the  executive's  ability  to  act  effectively. 
Denied  access  to  the  veto  in  such  instemces.  Congress  must  choose  among 
self-defeating  alternatives.   It  can  make   broad  delegations  without 
adequate  control;  it  can  simply  obstruct;  or  it  can  pepper  authorization 
and  appropriation  measures  with  detailed  provisos  which  hamstring  the 
executive  without  doing  much  to  promote  the  attainment  of  Congress'  larger 
purposes. 

nie  great  advcuitage  of  the  veto  is  thus  that  in  a  variety  of  important 
policy  areas  it  permits  modern  American  government  to  escape  the  dilemma  of 
choosing  between  executive  leadership  and  congressional  control.   Its  fate 
is  accordingly  closely  tied  to  the  future  of  Congress  and  through  Congress 
to  the  future  of  a  constitutional  order  premised,  not  on  rule  by  bureaucrats 
or  judges,  but  by  the  elected  representatives  of  the  people. 
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infringe  judicial  duties  cmd  prerogatives  under  Article  III.   The  premises 
are  procedural:   that  Congress  through  the  veto  interprets  the  law  and  that 
this  usurps  judicial  functions.   See  Civiletti,  supra  note  21  at  412;  Brief 
of  American  Bar  Association  as  Amicus  Curiae  in  Immigration  and  Naturaliza- 
tion Service  v.  Chadha,  Supreme  Court  of  the  United  States,  October  Term, 
1981,  p.  12;  and  Consumer  Energy  Council  of  America  v.  Federal  Energy 
Regulatory  Commission,  673  F.  2d  477  (1982).  Once  again,  however,  the 
argument  rests  on  the  presumption  that  the  veto  cannot  validly  be  stipulated 
as  a  precedent  condition.   In  addition,  it  may  be  asked  how  the  same  veto 
decision  can  simultaneously  invade  executive  and  judicial  functions.   In 
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Chadha  Justice  Powell  ipjled  against  the  veto  on  groxmds  that  in  deciding 
on  the  deportation  of  specific  individuals  Congress  assumed  a  judicial 
function.   Justice  White's  answer  is  powerful,  but  in  any  event  this  type 
of  objection  does  not  apply  to  any  other  instance  of  veto  usage.   51  United 

States  Law  Week  4918-20  and  4930  (1983) . 

43 

Part  and  parcel  of  the  American  Bar  Association's  argument  that 

congressional  forms  of  the  veto  "disrupt"  executive  functions  is  that  the 

device  has  "bad"  policy  consequences:   that  it  results  in  ad  hoc,  arbitrary, 

and  unrepresentative  policy  making.   See  supra  note  39  and  Bar  Association 

_ Brief ,  supra  note  42  at  9-12  and  21-23.   Mixing  such  contentions  with 

constitutional  arguments  is  inappropriate  and  even  somewhat  arrogant,  given 

its  pretensions  to  ctBsolute  wisdom  in  a  highly  controversial  area.   See 

William  West  and  Joseph  Cooper,  "The  Congressional  veto  and  Administrative 

Rulemaking,"  98  Political  Science  Quarterly  285  <1983);  Maass,  supra  note 

5  at  191-203;  and  Sundquist,  supra  note  1  at  344-367. 

44 

See,  for  excunple,  Arthur  Miller  and  George  Knapp,  "The  Congressional 

Veto:   Preserving  the  Constitutional  Framework,"  52  Indiana  Law  Journal  367 

(1977)  «md  Charles  Black,  "Some  Thoughts  on  the  Veto,"  40  Law  and  Contemporary 

Problems  87  (1977). 

45 

See  Geoffrey  Stewart,  "Constitutionality  of  the  Legislative  Veto," 

13  Hcirvard  Journal  on  Legislation  613-615  (1976). 

46 

See  Bernard  Schwartz,  "The  Legislative  Veto  and  the  Constitution  —  A 

Reexamination,"  46  George  Washington  Law  Review  374  (1977)  and  McGowan, 

supra  note  38  at  1127-28. 

^^See  Atkins  v.  United  States,  556  F.  2d  1066-1067  (Ct.Cl.,  1977); 

Springer  v.  Philippine  Islands,  277  U.S.  189,  209-11  (1928);  and  Panama 

Refining  Company  v.  Ryan,  293  U.S.  388,  440  (1935).   The  term  "truismatic" 

is  from  Justice  White's  opinion  in  Chadha.   51  United  States  Law  Week  4924 

(1983)  . 

In  support  of  the  policy  and  institutional  impacts  of  the  legislative 

veto  see  Sundquist,  supra  note  1;  Cooper  emd  Hurley,  supra  note  1;  Maass, 

supra  note  5,  and  West  and  Cooper,  supra  note  43.   In  addition,  see  I.  M. 

Destler,  "Dateline  Washington:   Life  After  the  Veto,"  52  Foreign  Policy  181 

(1983). 

49 

This,  indeed,  was  one  of  the  prime  reasons  for  the  invention  of  the 

veto  mechanism.   See  John  Millett  and  Lindsay  Rogers,  "The  Legislative  Veto 

and  the  Reorganization  Act  of  1939,"  1  Public  Administration  Review  176  (1941). 
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50 

House  Minority  Whip  Trent  Lott  (R. ,  Mass.)  has  recently  suggested 

subjecting  major  rules  to  approval  by  joint  resolution  and  non-major  rules 

to  disapproval  by  joint  resolution.   His  plan  also  provides  for  the  creation 

of  a  special  calendar  and  discharge.   Roll  Call,  Washington,  D.C. ,  pp.  3-4 

(September  29,  1983).   Lett's  plan  may  be  compared  to  another  proposal  to 

require  Congress  to  approve  major  rules  and  to  create  a  special  calendar  for 

handling  such  business.   See  Robert  Litan  and  William  Nordhaus,  Reforming 

Federal  Regulation,  New  Haven:   Yale  University  Press,  1983,  pp.  159-183.  '" 

All  in  all  the  Lott  plan  is  less  unwieldy  since  under  it  action  would  be 

on  the  final  version  of  the  rule,  not  a  proposal  for  a  rule  which  has  yet  to 

go  through  notice  and  comment  proceedings.  -  It,  however,  remains  arguable 

whether  subjecting  all  rules  to  veto  review,  albeit  negative  in  the  case  of 

non-major  rules,  is  worth  the  cost  in  terms  of  floor  time. 

West  and  Cooper,  supra  note  43  at  303-304. 

52 

Cooper  and  Hurley,  supra  note  1  at  9. 

51  United  States  Law  V>eek  4923  (1983). 

54 

Cooper  and  Cooper,  supra  note  4  at  469. 

Mr.  MoAKLEY.  Thank  you. 
Dr.  Ornstein. 

STATEMENT  OF  NORMAN  J.  ORNSTEIN,  AMERICAN  ENTERPRISE 
INSTITUTE  FOR  PUBLIC  POLICY  RESEARCH 

Mr.  Ornstein.  Thank  you,  Mr.  Chairman. 

I  generally  agree  with  what  Joe  Cooper  said.  I  am  more  of  a  de- 
fender of  the  veto,  I  think,  than  many  of  the  people  we  have  heard 
from  today.  I  didn't  see  the  veto  acting  in  most  instances  as  some- 
thing that  got  Congress  into  areas  that  it  is  poorest  at  getting  into. 

I  saw  it  mostly  as  a  form  of  deterrence.  Most  vetoes  were  never 
exercised.  It  was  a  useful  form  of  deterrence  against  overdone  ac- 
tions on  the  part  of  executive  agencies.  It  was  something  that  I 
think  worked  well  as  a  potential  threat,  much  better  than  it  did 
when  it  was  actually  exercised. 

I  am  sorry  to  see  it  go. 

My  unhappiness  at  the  time  of  the  Chadha  decision  waned  a  bit 
as  I  began  to  reflect  on  it.  Much  as  Joe  has,  as  I  looked  through  the 
logic  of  the  decision,  it  occurred  to  me  there  were  other  methods 
Congress  could  use. 

I  don't  think  too  many  agencies  are  going  to  go  off  and  flout  the 
desires  of  Congress  in  the  absence  of  a  veto.  I  think  still  that  this  is 
going  to  hurt  the  executive  branch  as  much  or  more  than  it  will 
hurt  Congress. 


274 

I  am  puzzled  why  Presidents  have  opposed  the  veto  per  se — why 
they  have  done  something  that  I  see  as  self-destructive.  But  that  is 
an  issue  for  another  day. 

I  want  to  address  myself  briefly  to  the  question  of  workload, 
which  hasn't  come  up  too  much  today.  Any  way  you  look  at  it,  it 
seems  to  me  this  is  going  to  increase  the  workload  of  Congress  and 
increase  it  substantially  at  a  time  when  we  are  having  difficulty 
coping  with  the  workload. 

It  may  be  in  modest  cases  that  that  workload  will  take  the  form 
of  additional  detail  in  legislation  that  might  be  desirable.  But  I 
think  we  have  to  look  at  why  we  have  not  already  seen  the  kind  of 
detail  that  we  have  talked  about  this  morning  in  legislation. 

It  hasn't  been  because  we  have  had  the  legislative  veto  or  at 
least  entirely  that  provides  Congress  an  easy  way  out.  It  is  for  a 
whole  variety  of  reasons. 

Over  the  last  20  years  or  so  we  have  seen  Congress  pass  fewer 
laws,  not  more  laws.  The  laws  that  have  been  passed  have  general- 
ly been  longer,  not  shorter. 

It  is  not  that  Congress  is  passing  short,  undetailed  legislation. 
They  are  passing  fewer  laws  that  are  greater  in  length.  It  is  not  so 
much  that  we  are  not  including  detail. 

We  have  more  detail  than  ever  before.  Leaving  some  issues  aside, 
leaving  some  of  the  more  difficult  issues  aside,  even  as  we  are  put- 
ting in  more  detail  in  other  fashions. 

It  is  taking  place  for  a  whole  set  of  reasons  that  relate  in  part  to 
the  greater  decentralization  and  democratization  of  the  institution. 
It  is  getting  more  difficult  to  pass  anything  through  Congress. 

So  we  find  ways  when  we  pass  things  through  of  using  them  as 
vehicles  to  add  on  a  lot  of  other  elements.  That  is  not  going  to 
change  with  the  legislative  veto  gone. 

It  is  not  going  to  be  easier  to  cope  with  the  workload  problem.  It 
is  not  going  to  necessarily  even  force  Congress  to  do  so. 

But  still  we  have  a  problem  and  we  have  to  address  that  problem 
in  a  variety  of  fashions.  I  think  at  a  deeper  level  we  have  to  go 
back  to  one  of  the  root  causes  and  that  is  the  nature  of  the  commit- 
tee system. 

This  institution  has  failed  several  times  in  the  last  decade,  as  the 
former  chairman  of  the  committee  can  tell  you  in  great  and  graph- 
ic detail,  at  coping  with  the  nature  of  the  committee  system. 

We  have  tried  to  grapple  with  it.  I  think  it  is  time  to  sit  down 
once  again  and  maybe  the  Chadha  decision  will  force  that.  That,  of 
course,  is  a  longer  term  solution.  It  is  not  going  to  happen  for  sev- 
eral years. 

In  the  shorter  run,  to  deal  with  the  additional  workload  brought 
about  by  the  legislative  veto  itself,  I  have  a  few  suggestions. 

I  think  you  have  to  have  a  coordinating  mechanism,  a  coordinat- 
ing mechanism  to  figure  out  what  regulations  you  are  dealing  with, 
what  potential  mechanisms  exist,  what  the  timing  is,  and  not  let  it 
be  diffused  through  the  existing  committee  system. 

And  I  recommend  the  creation  of  a  body,  a  clearinghouse,  that 
would  have  as  its  purpose  coordinating  and  disseminating  informa- 
tion on  what  kinds  of  actions  Congress  might  be  required  to  take  or 
might  wish  to  take,  or  what  regulations  ought  to  be  flagged  for  the 
institution. 
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I  have  in  mind  something  that  would  operate  perhaps  in  a  fash- 
ion similar  to  the  Joint  Committee  on  Taxation.  It  would  be  largely 
a  limited  staff  set  up  that  would  be  overseen  by  representatives  of 
relevant  committees  and  party  leadership,  perhaps  a  joint  commit- 
tee on  regulations. 

It  doesn't  have  to  be  a  committee.  And  I  hate  to  recommend  for- 
mation of  a  committee.  It  might  just  simply  be  an  office. 

But  I  think  there  has  to  be  a  central  clearinghouse.  I  think  you 
have  to  figure  out  ways,  if  we  go  the  route  of  joint  resolution,  of 
approval  or  disapproval,  if  we  tie  them,  as  Joe  Cooper  suggests,  to 
appropriations  bills  with  mandates  to  appropriations  committees, 
making  sure  these  issues  come  up  and  don't  get  caught  in  the 
queue  of  bills  waiting  to  reach  the  floor. 

This  committee  ought  to  consider  possibly  a  new  calendar  or  at 
least  a  way  of  being  sure  that  joint  resolutions  get  their  time  on 
the  floor  and  have  a  specific  time  allotted  to  them.  I  think  you 
ought  to  seriously  consider  rules  that  would  greatly  limit  the 
amount  of  time  debating  these  and  limit  the  amendments  that 
would  be  allowed. 

I  will  leave  it  at  that. 

[Mr.  Ornstein's  prepared  statement  follows:] 
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In  the  aftermath  of  the  Supreme  Court  Chadha  decision,  Congress  has  had 
an  opportunity  to  begin  to  sort  out  the  broad  implications  of  this  sweeping 
ruling.  We  have  of  course  moved  beyond  simple  criticism  of  the  action  taken 
by  the  Supreme  Court.  That  action  has  been  acknowledged,  and  universally, 
if  grudgingly,  accepted,  in  the  political  process.  We  must  now  address  what 
Congress'  can  do  and  should  do  in  the  future.  Congress  will  clearly  not  come 
up  with  a  single,  overarching  replacement  for  the  legislative  veto.  Things 
will  not  be  as  easy  as  that.  The  suggestions  for  replacements,  made  by 
Congressman  Levitas,  Senator  Levin  and  many  others  will  be  useful  in  some 
instances  but  not  in  others.  There  will  have  to  be  a  highly  selective 
tailored  set  of  processes  developed  on  Capitol  Hill  to  resolve  or  begin  to 
resolve  the  many  issues  raised  daily  between  executive  agencies  and  legisla- 
tive mandates. 

One  thing  is  clear  at  the  outset,  however:  the  Executive  Branch  will  come 
to  regret  this  decision,  over  the  long  run,  even  more  than  the  Legislative 
Branch.  Whatever  solutions  in  general  Congress  turns  to — refusing  to  dele- 
gate authority  at  all,  at  one  extreme,  or  putting  a  mass  of  enumerated  re- 
strictions on  the  grant  of  authority,  at  the  other--freedom  to  operate  and 
use  discretion,  overall,  in  the  Executive,  will  be  lessened. 

As  for  Congress,  the  legislative  veto  decision  is  mostly,  but  not  entirely 
negative.  At  least  in  some  instances,  it  will  force  Congress  to  make  more 
sharply  focused  and  less  vague  laws  and  to  be  more  disciplined  in  its  law- 
making processes.  In  many  ways,  the  legislative  veto  was  a  cheap  and  easy 
way  out  for  Congress.  It's  no  longer  there.  , 


277 

The  overall  effect  for  Congress,  however,  it  seems  to  me,  is  clearly  an 
enormous  expansion  in  workload  at  a  time  when  Congress  is  having  difficulty 
coping  as  it  is  with  legislative  burdens.  Problems  with  scheduling  have 
grown  enormously  in  the  last  several  years.  Problems  of  conmittee  decen- 
tralization and  fragmentation  and  overlapping  jurisdiction  and  authority 
have  plagued  the  legislature  for  years--but  will  clearly  get  worse  after. 
Chadha.  In  looking  at  what  to  do  after  Chadha,  Congress  has  to  think  first 
of  its  larger  workload  dilemma. 

Whatever  substitutes  Congress  devises  for  the  legislative  veto,  from 
requiring  prior  approval  by  passage  of  a  resolution  for  any  Executive  action 
to  delaying  the  effective  date  of  implementation  of  a  regulation,  additional 
congressional  action--more  bills  and  resolutions  on  the  docket  for  considera- 
tion on  the  House  and  Seante  floors,  more  oversight  in  congressional  commit- 
tees of  Executive  actions  or  procedures— will  be  required. 

With  existing  workload  problems  thus  compounded.  Congress  must  begin  by 
assessing  once  again  the  basic  features  of  its  committees  and  committee 
systems.  The  House  has  failed  the  last  few  times  that  coninittee  reform  has 
come  up  to  take  significant  action.  Another  attempt  at  assessing  the  system 
and  recommending  an  overhaul  is  in  order.  This  means  looking  at  the  number 
and  nature  of  committees  and  subcommittees,  the  processes  of  committee  assign- 
ment and  the  numbers  of  members'  assignments,  along  with  the  role  of  floor 
debate,  bill  scheduling  and  other  management  areas. 

Obviously  this  will  not  happen  immediately;  even  if  the  process  began 
today  it  would  take  months,  if  not  years,  to  move  toward  a  comprehensive 
reorganization  package.  It  would  certainly  not  solve  or  ease  the  immediate 
problems.  Therefore,  I  suggest  several  interim  steps  to  help  Congress  cope 
with  the  post-legislative  veto  environment.  First  and  foremost,  I  recommend 
that  the  House  create  a  series  of  procedures  for  identifying,  coordinating 
and  managing  the  flow  of  Executive  regulations  and  congressional  responses 
to  committees. and  on  to  the  floor.  The  basic  element  here  would  be  a  new 
joint  panel  to  act  as  a  clearinghouse.  It  should  be  run  by  a  permanent 
professional  staff  to  maintain  communication  with  agencies  and  to  monitor  the 
relevant  provisions  built  into  laws.  I  envision  a  panel  comparable  to  the 
Joint  Committee  on  Taxation--i.e. ,  a  staff  support  body  overseen  by  repre- 
senatatives  of  relevant  committees  and  by  party  leaders.  I  would  recommend 
movement  begin  as  quickly  as  possible  to  set  up  this  committee  so  that  it 
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could  begin  its  first  task:  to  explore  the  range  of  decisions  that  will  require 
a  congressional  action  or  response,  and  dissect  the  various  alternatives  avail- 
able to  Congress  to  replace  the  legislative  veto;  and  to  issue  a  report  to 
indicate  where  different  alternatives  would  be  most  appropriate.  Once  this 
task  is  completed,  the  joint  conmittee  would  then  be  in  place  to  act  as  a 
clearinghouse  to  track  and  coordinate  executive  decisions  requiring  congres- 
sional responses. 

Secondly,  I  recomnend  that  the  Rules  Conmittee  consider,  following  this 
early  report,  what  impact  the  new  rule  burden  will  have  on  floor  scheduling. 
The  Rules  Conmittee  should  consider  the  possibility  of  creating  a  new  calen- 
dar, an  Executive  calendar,  that  would  set  specified  times  in  the  legislative 
week  when  bills  ratifying  or  overturning  regulations  would  be  in  order.  If 
no  time  is  specifically  allotted  for  this  purpose  and  no  priority  given,  there 
will  be  great  difficulty  sorting  out  which  regulations  and  resolutions  will 
reach  the  floor  and  when.  The  Rules  Committee  should  also  consider  whether 
or  not  strict  restrictions  on  debate  time  and  amendments  to  resolutions  of 
approval  or  disapproval  will  be  necessary. 

Finally,  Congress  must  begin  to  sort  out  another  great  problem  dumped  on 
•V  the  policy  process  by  the  Supreme  Court.  What  do  we  do  about  dozens  of  laws 
on  the  books  thrown  into  limbo  because  they  have  legislative  veto  provisions? 
In  the  short  term.  Congress  must  be  sure  that  important  laws  stay  in  effect 
without  creating  the  chaos  engendered  by  their  disappearance  or  mutilation. 
To  sort  out  the  questions,  from  severability  to  a  definition  of  what  the 
Supreme  Court  meant  by  "legislative  veto,"  I  endorse  the  notion  of  creating  a 
bipartisan,  bicameral  conmission,  including  officials  from  the  Executive  Branch, 
to  work  through  this  major  problem. 

I  do  not  see  how  the  Supreme  Court  decision  can  do  anything  but  increase 
the  burdens  on  an  over-burdened  Congress.  I  do  not  see  how  it  can  avoid 
creating  more  problems  for  the  Executive  Branch  than  administration  officials 
are  willing  to  concede.  I  hope  tha't  Congress  will  not  often  resort  to  drastic 
solutions— such  as  cutting  off  entirely  the  delegated  authority  to  regulatory 
agencies--to  resolve  this  issue.  It  will  be  difficult,  and  require  a  multi- 
plicity of  means  and  an  increment  of  resources,  to  begin  to  reconstruct  a 
delicate  balance  in  the  policy  process  that  had  been  worked  out  over  decades. 


279 

Mr.  MoAKLEY.  Thank  you  very  much. 

On  behalf  of  the  committee,  I  want  to  thank  you  very  much  for 
coming  here.  I  am  very  happy  that  we  have  a  panel  that  doesn't 
agree  completely  on  every  issue,  because  the  purpose  of  the  com- 
mittee is  to  get  all  degrees  of  discussion  on  this  issue. 

I  would  like  to  put  out  a  question.  Do  you  think  that  the  joint 
resolution  of  approval — if  you  had  to  go,  would  you  go  on  the  ap- 
proval method  or  disapproval  method,  as  far  as  the  legislative  veto 
goes? 

Mr.  Fisher.  That  is  a  tough  question.  I  will  play  with  it.  What  I 
first  think  of,  which  I  have  mentioned 

Mr.  MoAKLEY.  It  is  all  predicated  on  how  the  President  feels 
about  that  bill  that  is  coming  before  him. 

Mr.  Fisher.  What  you  do  on  approval  or  disapproval  will  have  an 
effect  not  just  on  the  executive  branch  but  on  the  courts.  I  am  just 
thinking  now  if  a  rule  were  to  come  to  Congress  and  require  a  joint 
resolution  of  approval,  how  would  that  affect  what  you  would  like 
to  see  done  on  the  judicial  side,  judicial  review? 

If  someone  were  to  contest  that  in  court,  could  a  court  carry  out 
its  responsibilities  under  judicial  review,  under  the  APA,  with  Con- 
gress having  already  passed  a  joint  resolution  of  approval? 

Mr.  Moakley.  I  think  probably  it  would  have  exhausted  the 
matter 

Mr.  Fisher.  That  is  one  thing  to  think  through.  You  do  have  ex- 
pectations in  the  Administrative  Procedure  Act.  And  the  other  ap- 
proach isn't  much  better. 

If  you  think  of  a  joint  resolution  of  disapproval — a  rule  would 
come  up,  you  would  have  a  chance  to  disapprove  it.  And  suppose 
you  did  not,  would  a  court  take  that  into  account?  I  think  a  judge 
would  take  that  into  account.  That  you  had  an  opportunity,  no 
matter  what  boilerplate  language  you  put  in  there,  that  this  inac- 
tion would  be  significant. 

Mr.  Moakley.  The  question  would  be  why  didn't  Congress  act? 

Mr.  Fisher.  A  few  years  ago.  Judge  Leventhal  came  up  here.  He 
was  asked  that  question.  He  was  on  the  D.C.  Circuit. 

They  have  their  own  workload  problems,  their  own  difficulties  in 
handling  cases.  They  will  take  cues  on  when  you  act  and  don't  act. 

It  has  very  important  implications  in  rulemaking.  A  lot  of  the 
legislative  veto  issue  is  discussed  in  rulemaking  terms.  That  is  just 
one  part. 

But  it  is  something  to  think  through. 

Mr.  Cooper.  It  is  a  practical  matter.  The  joint  resolution  of  ap- 
proval is  not  a  good  form  for  rulemaking.  There  are  just  too  many 
rules.  Insofar  as  you  stick  with  forms  that  are  clearly  and  constitu- 
tionally valid  under  Chadha — insofar  as  you  stick  with  the  logic  of 
the  Chadha  decision  and  you  use  forms  that  involve  presentment 
to  the  President  and  bicameral  approval,  I  don't  think  you  have 
much  choice  except  playing  with  the  negative,  joint  resolution  or 
waiting  period  forms. 

You  just  cannot  handle  hundreds  or  maybe  even  thousands  of 
rules  under  the  approval  method.  The  approval  method  is  a  good 
method,  but  it  has  to  be  limited  to  areas  where  there  are  relatively 
few  things  that  will  come  up  a  session. 
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Mr.  MoAKLEY.  There  was  a  bill  before  the  Subcommittee  on 
Rules  which  puts  any  bill  costing  over  $100  million— and  then  give 
the  President  the  discretion  to  make  50  or  75  rules,  major  rules. 
So  it  will  only  deal  with  major  rules.  In  the  course  of  a  session  of 
Congress,  the  most  rules  you  would  have  to  work  on,  this  joint  res- 
olution of  approval,  would  be,  say,  125  or  so.  How  would  you  feel 
about  that? 

Mr.  Cooper.  Well,  I  would  still  be  skeptical  because  of  the  char- 
acteristics of  the  workload.  I  think  there  are  a  variety  of  other 
areas  you  would  want  to  control  through  the  veto,  including  using 
some  joint  resolution  of  approval  forms. 

I  therefore  think  the  perfect  way  to  control  some  categories  of 
rulemaking  is  the  old  way,  whereby  the  rules  went  into  effect 
unless  disapproved  by  concurrent  resolution.  That  way  you  only 
had  to  take  up  the  ones  there  was  serious  political  objection  to. 
And  that  is  why  I  would  say  in  rulemaking  what  I  would  try  to  do 
is  use  House  rules. 

First,  I  would  subject  the  category  of  rules  to  be  controlled  to  a 
waiting  period  requirement.  Then  I  would  change  House  rules  to 
make  it  possible  to  move  resolutions  of  disapproval  on  the  floor 
with  regard  to  rules  controlled  by  that  waiting  period  requirement. 

And  then  if  you  passed  one  of  those,  I  would  also  have  House 
rules  say  that  the  Appropriations  Committee  was  ordered  to  in- 
clude a  proviso  barring  the  use  of  funds  for  implementing  the  rule. 
So  internally  what  you  have  done  is  to  re-create  the  older  proce- 
dure, which  has  the  flexibility  and  the  control. 

Mr.  Long.  Regarding  that,  if  I  may,  and  maybe  all  the  Members 
would  like  to  comment.  Up  to  this  point  we  have  had  only  one  pre- 
vious suggestion  with  respect  to  the  old  maxim,  he  who  pays  the 
piper  calls  the  tune. 

Explore  with  us  for  a  minute,  if  you  would,  and  perhaps  it  is  a 
too  simplistic  approach  to  the  problem— the  use  of  funding  restric- 
tions as  an  effective  mechanism  in  this  regard. 

Discuss  with  us  the  advantages  and  disadvantages  of  that  as  you 
would  see  them. 

Mr.  Cooper.  Well,  it  is  something  that  you  need  to  use  with  some 
care  and  limit  to  especially  important  matters  of  policy.  I  don't 
think  you  want  to  write  hundreds  of  additional  pages  of  House 
rules,  or  be  troubled  by  lots  of  resolutions  of  disapproval  on  the 
floor. 

So  it  needs  to  be  used  with  some  circumspection.  The  other  prob- 
lem is 

Mr.  Long.  Why  is  that?  And  why  does  that  differ  from  the 
amount  of  work  that  you  would  have  and  the  consequences  of 
doing  it  in  some  other  form? 

Mr.  Cooper.  I  think  under  this  form,  if  you  had  125  important 
rules,  there  might  only  be  5  of  them  really  controversial.  You 
would  only  have  to  handle  those  five. 

You  would  not  have  to  pass  on  the  other  120. 

Mr.  Long.  We  wouldn't  if  we  didn't  move  to  cut  off  funds.  You 
have  the  same  culling  method. 

Mr.  Cooper.  I  am  talking  about  the  distinction  between  a  joint 
resolution  of  approval  as  a  control  over  major  rules  versus  this  ap- 
propriations form  of  control  over  the  rules.  Under  a  joint  resolu- 
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tion  of  approval,  you  would  have  to  pass  m  some  way  on  each  and 
every  one  of  the  rules. 

Those  120  rules  are  still  a  lot  of  rules.  And  you  would  need  a  spe- 
cial calendar.  Mondays  and  Tuesdays  you  have  suspension,  first 
and  third  Mondays  you  have  consent,  first  and  third  Tuesdays  you 
have  private.  Thus,  there  isn't  a  lot  of  time  for  adding  new  special 
calendars  either. 

I  think  the  advantage  of  the  older  form — was  it  really — gave  you 
some  flexibility.  You  could  focus  on  the  ones  that  were  really  dis- 
turbing and  let  the  others  go.  When  you  focused  on  them,  the  Exec- 
utive was  ready  to  talk  to  you,  because  they  knew  there  was  a  pos- 
sibility of  a  disapproval  resolution. 

Mr.  Ornstein.  I  am  uneasy  about  legislating  on  appropriations 
bills,  in  general,  because  of  the  precedents  set  in  the  last  several 
years. 

Mr.  Long.  It  has  been  one  of  the  most  difficult  problems  we  in 
the  Rules  Committee  have  to  deal  with.  It  becomes  an  impossible 
situation. 

Mr.  Ornstein.  If  you  use  it  on  a  regular  basis — in  this  fashion — 
without  any  checks,  you  are  going  to  open  the  floodgates  again.  But 
what  Joe  is  suggesting,  I  think,  is  a  useful  way  to  do  it.  If  you 
don't  just  allow  the  appropriations  process,  per  se,  to  be  used  as  a 
substitute  for  the  legislative  veto,  but  instead  have  an  internal 
mechanism  comparable  to  what  was  done  before — to  go  through 
the  veto  process  and  then  as  a  stage  of  that  process — but  only 
within  the  context  of  that  process,  order  the  Appropriations  Com- 
mittee, you  are  not  having  somebody  get  up  on  the  floor  and 
simply  offer  an  amendment  that  would  legislate  on  an  appropria- 
tions bill. 

You  are  going  through  an  internal  mechanism  that  in  a  sense 
protects  the  appropriations  process.  Under  those  circumstances,  it 
seems  to  me  that  it  is  perfectly  appropriate. 

But  I  would  also  argue  that  if  you  use  it  through  the  method  of  a 
joint  resolution  of  approval,  you  are  playing  to  Congress'  weakness- 
es, not  strengths.  You  are  opening  up  the  opportunity  as  well  for 
people  to  use  the  delaying  mechanism  as  a  lever  for  barring  any- 
thing in  other  ways  we  have  seen  done  too  many  times  in  the  past. 

Mr.  Long.  We  need  no  more  of  that.  That  is  c^rect. 

Mr.  Jones.  What  gives  you  the  confidence  that  the  Court  would 
not  find  that  unconstitutional  as  well? 

Mr.  Cooper.  If  they  are  consistent,  they  cannot.  I  would  like  to 
recall  for  you  that  in  the  fifties  this  issue  came  up.  There  was  a 
dispute  between  President  Eisenhower  and  the  Congress  about  a 
committee  veto  over  certain  kinds  of  projects — Lease  Purchase  Act, 
the  Public  Buildings  Act,  and  the  Small  Watershed  Act,  and  so 
forth. 

What  the  Congress  did  at  that  point  was,  it  changed  the  straight 
committee  form  of  veto  over  these  projects  to  an  appropriations 
form.  If  the  projects  were  not  approved  by  the  committees,  then  no 
appropriation  could  be  made  for  them. 

Now,  Eisenhower  vetoed  one  form,  the  straight  committee  veto, 
but  he  accepted  the  appropriations  form,  in  terms  of  the  logic  that 
this  was  an  internal  part  of  the  legislative  process. 
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What  I  am  suggesting  is  that  in  terms  of  the  logic  of  Chadha, 
which  argued  that  the  problem  with  the  veto  was  that  subsequent 
to  legislative  action  Congress  tried  to  control  administrative  action 
in  a  binding  fashion,  the  appropriations  form  is  quite  permissable. 

In  terms  of  Burger's  logic,  anything  that  happens  internal  to  the 
Congress  or  the  legislative  process  is  OK. 

Mr.  Long.  Up  until  it  gets  to  the  point  where  it  becomes  the  law. 

Mr.  Cooper.  If  he  challenges  that,  what  he  is  challenging  is  Con- 
gress' discretionary  right  to  appropriate.  Then  he  is  going  back  to 
the  fight  over  the  Jay  Treaty  in  the  1790's. 

That  would  be  quite  a  challenge. 

Mr.  Ornstein.  The  logic  of  Chadha,  in  addition,  suggested  that  a 
real  problem  was  that  the  President  had  no  opportunity  to  come 
back  as  the  lawmaking  process  suggests.  If  he  worked  through  the 
appropriations  process  he  can  veto  that  veto,  which  didn't  exist  in 
other  vetoes. 

Mr.  Jones.  I  disagree  with  that.  Again,  looking  at  it  from  the 
Court's  point  of  view— the  appropriation  mechanism  is  triggered  by 
a  within-House,  single-House  action.  It  doesn't  happen  independ- 
ently. 

It  is  triggered  by  that.  I  can  imagine  the  Court  saying  you  are 
getting  the  same  effect. 

Mr.  Fisher.  What  the  Court  did  was  to  strike  down  a  resolution 
that  would  direct  the  executive  agency,  you  cannot  do  that  any- 
more, but  if  you  want  to  direct  yourself,  there  is  a  footnote  in 
Chadha  that  suggests  that  is  appropriate. 

And  the  Justice  Department 

Mr.  Long.  Basically,  today  these  take  the  form  of  instructing  the 
agency  involved  that  they  shall  use  no  funds  for  a  particular  activi- 
ty. 

Mr.  Fisher.  The  Public  Works  Committee  today,  they  would  have 
to  pass  a  resolution.  Only  after  passing  a  resolution  could  you  ap- 
propriate funds.  That  is  totally  inside  the  House. 

Mr.  Long.  Interesting  legal  question. 

Mr.  Cooper.  The  way  it  could  be  attacked  would  be  a  problem  for 
the  Court.  They  could  say  that  Congress  cannot  do  this  because  it 
interferes  with  Executive  functions  in  some  inherent  way.  But  once 
you  admit  an  inherent  function  argument,  then  Congress  is  dele- 
gating legislative  power  all  the  time. 

The  inherent  function  approach  is  very  traditional,  but  a  deves- 
tating  approach  for  the  Court  to  take.  Burger,  I  think,  knew  what 
he  was  doing  when  he  didn't  take  an  inherent  function  approach, 
because  if  he  had  taken  it  and  said  this  is  legislative  power  that  is 
really  being  delegated,  it  would  be  pretty  hard  to  say  you  couldn't 
condition  it. 

Mr.  MoAKLEY.  Senator  Pepper  has  a  strong  feeling  that  the 
Chadha  decision  was  too  simplistic.  He  has  a  feeling — he  has 
stated,  that  we  should  be  passing  specific  bills  so  that  they  would 
go  up  to  the  Supreme  Court  to  whittle  away  at  the  Chadha  deci- 
sion and,  therefore,  really  get  down  to  the  fine  points. 

I  don't  feel  this  is  the  unanimous  consent  of  the  Rules  Commit- 
tee. But  I  just  wonder  what  your  feeling  is  on  that. 

Mr.  Cooper.  Well,  I  agree,  within  limits.  I  see  the  appropriations 
form  of  the  veto  as  probably  the  best  way  of  doing  that.  I  think  a 
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straight  committee  veto  is  so  easily  disposed  of  by  the  Court  in 
terms  of  the  logic  of  Chadha,  that  that  is  not  going  to  be  much  of  a 
test. 

Other  than  a  straight  committee  veto,  I  don't  know  what  other 
way — I  don't — can't  think  of  any  better  way  to  test  it  than  by  using 
the  appropriations  process. 

Mr.  Fisher.  The  Court  hasn't  given  itself  any  room  to  get  out  of 
this,  because  they  have  based  it  on  the  two  broadest  grounds:  pre- 
sentment and  bicameralism. 

Mr.  Long.  I  am  of  the  feeling  that  it  would  be  futile  to  try  to 
resolve  the  problem. 

Mr.  MoAKLEY.  We  figure  some  clerk  up  there  would  just  stamp  it 
and  send  it  back.  I  have  a  feeling  that  the  courts  have  spoken  on 
Chadha,  now  let's  look  at  the  alternatives,  and  let's  not  go  back 
and  muddy  ours  in  trying  to  whittle  down  and  get  the  finest  possi- 
ble distinction  out  of  the  courts. 

Mr.  Jones.  I  concur  in  that. 

Mr.  Long.  If  there  were  no  other  vehicles  available,  that  might 
be  the  approach  you  would  want  to  use.  But  there  are  other  ap- 
proaches available  for  the  Congress  that  are  probably  constitution- 
al, that  we  could  use  to  attack  this  problem. 

Mr.  Cooper.  There  are.  But  they  do  force  you  to  choose  between 
control  and  flexibility. 

Mr.  Long.  Agreed. 

Mr.  Cooper.  And  that  is  a  tough  choice.  It  really  is. 

That  is  why  I  think,  at  least  in  a  few  instances,  trying  this  ap- 
propriations approach  is  worth  doing. 

Mr.  MoAKLEY.  Another  general  question  for  the  panel.  Do  you 
think  congressional  control  should  be  any  different  over  independ- 
ent agencies  as  opposed  to  executive  agencies,  as  far  as  any  kind  of 
joint  resolution  of  approval  of  disapproval  are  concerned? 

Mr.  Fisher.  The  Justice  Department,  when  it  has  come  up  to  the 
Hill  since  Chadha,  has  testified  that  Chadha  talks  very  clearly 
about  legislative  powers.  You  do  your  work  up  to  a  public  law,  and 
you  get  out  of  the  way,  and  from  then  on  it  is  Executive  powers. 

So  the  Justice  Department  is  reading  Chadha — we  have  a  good, 
clean  separation  of  powers;  you  have  all  three  powers  under  all 
three  branches.  Then  they  take  that  a  step  further,  saying,  what 
are  these  odd  creatures,  the  independent  commissions  and  all  these 
things  floating  off  to  the  side,  the  fourth  branch— why  don't  we— 
Deputy  Attorney  General  Schmults  testified,  why  don't  we  take  all 
of  that  back  and  put  it  under  the  executive  branch,  directly  under 
the  President? 

My  own  feeling  is  we  have  gone  through  that  many,  many  times 
with  the  Brownlow  Committee  and  the  Hoover  Commission  and  ev- 
eryone wants  to  make  Government  very  neat  under  one  branch. 
There  are  real  valid  reasons  for  having  agencies  that  are  not  di- 
rectly under  the  executive  department. 

Mr.  Long.  Neatness  is  not  always  a  virture. 

Mr.  Ornstein.  I  certainly  have  been  uneasy  with  the  approach 
that  has  been  recommended  and  used  by  Congressman  Levitas  and 
others,  that  has  really  been  geared  toward  the  independent  regula- 
tory agencies  to  essentially  take  away  all  of  their  power  and  make 
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them  come  hat  in  hand  on  their  knees  to  Congress  for  every  ele- 
ment. 

Mr.  Long.  I  am  uneasy  about  that,  too. 

Mr.  Ornstein.  I  think  it  is  in  a  sense  a  punitive  way  of  express- 
ing frustration  with  what  the  court  has  done  that  is  not  useful  for 
the  policy  process. 

Mr.  Ogul.  Congress  has  always  labored  under  certain  kinds  of 
restraints.  And  most  of  those  remain,  so  that  anything,  such  as  a 
comprehensive  proposal  that  will  inflict  massive  amounts  of  new 
work  on  the  Congress,  is  something  that  I  don't  think  has  much 
chance  of  working.  All  of  the  constraints  on  your  time  and  energy 
remain  what  they  have  been  before,  and  that  creates  a  danger. 

Second,  the  discussion  has  indicated  to  me  reinforcement  of  the 
notion  that  piecemeal  solutions  are  probably  what  we  are  going  to 
have  to  end  up  with.  Though  comprehensive  solutions  are  magnifi- 
cent on  paper,  they  seldom  work  out  in  practice. 

Members  of  Congress  find  themselves  very  uneasy  with  compre- 
hensive solutions  and  frequently  for  good  reasons,  especially  when 
they  are  someone  else's  comprehensive  solutions. 

Mr.  MoAKLEY.  Mr.  Beilenson? 

Mr.  Beilenson.  I  personally  have  found  these  hearings  very 
useful  and  interesting,  because  we  have  heard  an  assortment  of 
views.  Although,  the  more  you  listen,  the  more  it  seems  that  the 
differences  aren't  really  all  that  great.  Even  those  who  are  support- 
ive of  the  legislative  veto  generally,  have  some  feelings  similar  to 
those  of  us  who  are  not,  as  to  how  it  should  be  used. 

I  think  we  should  keep  in  mind  a  couple  of  things.  One  is  that 
this  is  an  opportunity,  as  Dr.  Ornstein  and  others  have  pointed  out, 
for  us  to  look  at  congressional  procedures  and  practices,  and  to  en- 
courage us  to  do  our  job  properly  in  all  kinds  of  ways. 

Perhaps  we  ought  to  take  a  look  at  what  work  subcommittees 
are  doing.  The  fact  is,  we  don't  pass  an  awful  lot  of  new  laws  these 
days. 

It  may  well  be  that  a  decent  amount  of  time  for  some  of  our  com- 
mittees and  subcommittees  can  be  spent  in  more  oversight — taking 
a  look  at  existing  legislation  and  cleaning  up  what  we  have  done  in 
the  past.  In  fact,  committees  probably  don't  spend  as  much  time  re- 
viewing programs  under  their  jurisdiction  as  they  ought  to  and  as 
they  can.  Most  members  are  not  that  interested  in  oversight. 

I  think  we  should,  as  we  on  this  committee  have  pushed  for  in 
the  past,  do  what  we  can  to  try  to  strengthen  oversight  functions 
within  the  Congress.  The  second  part  is  to  try  to  fashion  some  kind 
of  sensible  response  to  the  decision.  I,  too,  don't  like  the  sort  of  an- 
tagonism that  prevails  with  respect  to  our  attitudes  toward  the  bu- 
reaucracy and  our  feelings  that  we  have  to  have  some  check  on 
what  they  do.  The  fact  is,  as  the  dean  suggested,  we  may  not  be 
able  to  do  any  better  because  of  political  and  time  limitations  in 
writing  more  detailed  legislation. 

We  shouldn't  really  look  at  the  rulemakers  as  adversaries,  but  in 
a  sense  as  almost  a  lower  level  of  legislature,  like  another  layer  of 
courts.  So  perhaps  some  disapproval  apparatus  such  £is  has  been 
suggested  is  the  kind  of  thing  we  should  do. 

Finally,  along  with  some  of  my  colleagues  on  this  committee,  I 
haven't   been   all   that   upset  by   the   Chadha   decision.   I   never 
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thought  the  veto  was  all  that  useful.  I  am  forced  to  rethink  that 
because  of  suggestions  by  two  or  three  of  the  members  that  it  did 
perform  some  kind  of  deterrent  effect.  I  would  like  to  know  more 
about  that.  I  don't  know  whether  the  agencies  sit  around  and 
worry  about  the  existence  of  the  veto,  and  therefore  are  more  care- 
ful about  what  they  do.  Maybe  that  is  true. 

As  Mr.  Dingell  pointed  out  to  us  yesterday,  with  the  exception  of 
reorganization  proposals,  and  rescisions  and  spending  deferrals,  it 
has  only  been  used  35  times  in  50  years.  So  perhaps  it  is  not  all 
that  useful  a  function,  unless  in  fact  it  does  serve  some  deterrent 
effect.  Any  testimony  people  have  with  respect  to  how  we  deter- 
mine the  extent  of  that  would  be  useful.  Obviously,  we  are  not  in  a 
terrible  situation  because  of  the  decision. 

I  think  the  more  distance  we  have  between  the  decision  and  the 
present,  the  less  upset  people  will  be  about  the  decision  itself.  We 
obviously  have  the  authority  and  the  ability  to  do  what  we  want  to 
do  if  we  want  to  do  it. 

Mr.  Ornstein.  Mr.  Chairman,  one  additional  suggestion  that  the 
committee  might  consider.  So  far  as  I  know,  we  do  not  have  a 
really  good  and  systematic  feel  for  how  the  lawmaking  process,  on 
the  floor  particularly,  has  evolved  over  time.  We  know,  as  I  said 
earlier,  that  we  are  getting  fewer  laws  coming  out  and  that  they 
are  getting  longer.  I  think  it  would  be  useful  for  the  committee, 
either  itself  or  perhaps  by  directing  the  Congressional  Research 
Service,  to  do  a  little  study  of  how  this  process  has  changed,  what 
kind  of  bills  are  coming  up,  and  what  kind  of  bills  are  not,  the 
extent  to  which  legislation  is  occurring  through  the  amendment 
process  on  the  floor  and  has  gotten  away  from  committees,  whether 
we  are  moving  simply  toward  just  doing  authorizations  and  appro- 
priations with  a  handful  of  other  things,  and  what  is  different  from 
the  past. 

I  think  that  would  be  a  very  useful  process — short  of  a  reorgani- 
zation of  the  committee  system,  it  might  get  the  committee  and  the 
Congress  thinking  about  ways  that  it  could  improve  the  lawmaking 
process  without  a  complete  overhaul. 

Mr.  MoAKLEY.  Actually,  because  we  have  more  subcommittees 
and  more  staff,  you  would  think  we  would  have  more  legislation. 
But,  on  the  other  hand,  I  think  that  in  our  world  today  there  are 
so  many  things  that  the  Congress  has  become  involved  in  that 
maybe  the  great  deal  of  their  time  isn't  just  focused  upon  new  leg- 
islation. Maybe  there  are  other  things  they  have  to  deal  with  in 
their  daily  lives. 

Mr.  Long.  We  spend  enough  time  getting  out  of  the  fires  we 
have  already  created. 

Mr.  Cooper.  I  think  that  in  terms  of  the  Chadha  decision,  we 
might  disagree  on  the  effect  of  the  veto  and  whether  it  is  good  or 
bad  and  so  forth.  But  there  is  one  aspect  of  the  decision  I  think  all 
Members  ought  to  be  concerned  about.  Here  you  have  a  court 
which  has  made  a  very  political  decision  against  the  Congress.  It 
went  against  all  the  traditions  and  precedents  with  regard  to  the 
status  of  independent  commissions  and  the  nature  of  legislative 
power.  It  went  against  all  the  cases  by  which  it  has  given  a  free 
hand  to  the  delegation  of  legislative  power,  so  the  nondelegation 
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doctrine  is  practically  a  nonentity,  and  it  has  stood  on  its  head  in 
various  ways  to  justify  that. 

And  yet,  in  this  case,  where  the  part  of  article  1  that  concerns 
congressional  decisionmaking  is  concerned,  all  of  a  sudden  the 
Court  is  as  strict  and  as  literal  as  it  can  be.  It  is  so  inconsistent  in 
so  many  different  dimensions,  and  so  against  the  Congress.  I  find 
that  for  the  Court  to  presume  to  know  the  Congress'  best  interests 
for  the  Congress,  and  not  to  give  more  credence  to  what  the  tradi- 
tions of  the  Congress  are  and  to  let  the  Congress  correct  whatever 
kind  of  abuses  exist  in  the  veto,  to  be  very  disturbing  as  a  prece- 
dent for  future  actions  and  future  congressional  prerogatives. 

Mr.  Jones.  Joe,  are  you  tremendously  disturbed  that  Congress 
cannot  recapture  that  kind  of  authority? 

Mr.  Cooper.  No.  I  am  disturbed  that  the  Court  doesn't  have  a 
higher  sense  of  humility  toward  the  Congress. 

Mr.  MoAKLEY.  You  will  find  when  you  are  appointed  for  life  as 
oppossed  to  elected,  humility  goes  out  the  window  very  quickly. 

Mr,  Cooper.  There  was  a  period  after  1937  when  the  Court  was 
very  humble. 

Mr.  Fisher.  Mr.  Chairman,  I  also  think  it  would  be  a  mistake  to 
read  Chadha  simply  as  an  executive-legislative  conflict,  because  it 
is  not.  The  people  who  were  against  the  legislative  veto,  primarily 
from  the  White  House  and  the  Justice  Department,  have  a  certain 
view  of  things.  You  will  talk  to  people  in  the  agencies  and  depart- 
ments who  have  for  decades  worked  with  the  committees  and  know 
what  has  to  be  done,  and  they  have  a  totally  different  view,  a  total- 
ly different  view  of  Government  in  the  abstract  versus  Government 
in  operation,  what  you  have  to  do  day  to  day  and  the  agencies  have 
to  do. 

So  there  is  a  great  deal  of  sympathy  and  understanding  for  the 
patterns  of  conduct  that  existed  before  Chadha,  and  I  have  no 
doubt  will  exist  after  Chadha.  The  Court  decision  cannot  affect  the 
sort  of  understandings  and  working  relationships  you  have  had 
over  the  years. 

Mr.  MoAKLEY.  Thank  you. 

Mr.  Ogul.  I  agree  with  Joe  that  there  are  some  real  problems  in 
the  decision.  There  are  factors  that  may  make  that  decision  not  as 
difficult  over  the  middle  run  as  it  seems  at  the  moment.  One  of 
these  is  that  despite  absolute  statements  in  court  decisions,  courts 
have  a  way  sometimes  of  retreating  over  time. 

Second,  in  cases  such  as  this  where  there  are  legitimate  argu- 
ments on  both  sides  of  the  legislative  veto  controversy,  new  judges 
sometimes  have  a  way  of  making  new  law.  And  since  there  are 
going  to  be  new  judges  shortly,  there  may  be  another  avenue  out. 

Third,  informal  understandings:  It  is  quite  clear — and  I  want  to 
thank  Lou  Fisher  for  his  work  in  pulling  all  this  together — the  ex- 
ecutive and  legislative  branches,  or  parts  of  them,  are  continuing 
to  reach  the  informal  understandings  in  some  areas  they  have 
always  reached,  despite  the  Chadha  decision.  And  I  see  no  reason 
why  that  should  not  continue.  It  is  political  good  sense  on  all  sides 
to  do  that. 

Mr.  MoAKLEY.  Good. 

Gentlemen,  thank  you  very  much.  We  have  2  minutes  to  vote  on 
the  continuing  resolution. 
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Thank  you  very  much  for  your  appearance  here.  I  am  sure  we 
will  be  calling  upon  you  either  individually  or  collectively  for  fur- 
ther information  as  regards  the  Chadha  decision  and  the  bigger 
picture.  Thank  you. 

The  subcommittee  is  recessed  until  11:48  a.m. 

AFTER  RECESS 

The  Chairman  [presiding].  The  committee  will  resume  its  hear- 
ing, please. 

Our  next  witness  is  the  distinguished  gentleman  from  Georgia, 
Mr.  Levitas,  one  of  the  best  known,  perhaps  the  leading  spokesman 
in  respect  to  the  subject  of  the  legislative  veto  in  the  House  of  Rep- 
resentatives. We  are  particularly  pleased  to  have  the  advantage  of 
the  valuable  views  of  Mr.  Levitas. 

We  will  ask  him  to  proceed  with  his  statement. 

STATEMENT  OF  HON.  ELLIOTT  H.  LEVITAS,  A  REPRESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OF  GEORGIA 

Mr.  Levitas.  Thank  you,  Mr.  Chairman. 

I  have  a  prepared  statement  which  covers  my  views  on  where  we 
are  now  in  the  aftermath  of  the  Chadha  decision.  It  discusses  the 
need  for  devising  a  mechanism  to  cover  the  subjects  that  were  pre- 
viously dealt  with  through  the  traditional  legislative  veto  device. 

I  will  not  read  my  statement.  I  would  like  to  put  it  in  the  record. 

The  Chairman.  Without  objection,  it  will  be  received  in  full. 

Mr.  Levitas.  Let  me  just  touch  on  one  or  two  things,  because  I 
have  obviously  spent  a  lot  of  time  thinking  about  where  we  are  in 
the  aftermath  of  the  Chadha  decision.  I  believe  that  there  are  sev- 
eral ways  that  we  can  address  the  legislative  veto  issue  within  the 
constitutional  framework  that  the  Chadha  opinion  outlined.  We 
can  devise  one  or  more  mechanisms  that  will  accomplish  the  same 
result  as  a  legislative  veto.  When  Congress  has  delegated  to  the  Ex- 
ecutive or  to  an  independent  agency  some  authority,  rulemaking  or 
otherwise,  these  mechanisms  would  give  us  an  opportunity  to 
review  that  action  and,  where  appropriate,  prevent  it  from  going 
forward  through  constitutional  mechanisms. 

One  of  the  proposals  is  incorporated  in  a  bill  that  Mr.  Lott  has 
introduced — a  number  of  people  have  cosponsored  this  bill,  includ- 
ing myself — which  provides  for  a  joint  resolution  of  approval  of 
major  rules.  And  that  is  precisely  the  teaching  of  the  Chadha  deci- 
sion. If  it  were  limited  to  major  rules,  it  would  simply  say  that 
where  there  is  a  major  rule  that  has  a  tremendous  impact  on  the 
public,  perhaps  Congress  ought  to  be  legislating  it,  and  not  letting 
it  happen  simply  through  bureaucratic  action. 

In  the  case  of  minor  rules,  it  could  be  fashioned  in  the  form  of  a 
two-House  joint  resolution  of  disapproval,  signed  by  the  President, 
with  expedited  procedures  that  would  assure  that  these  resolutions 
could  not  simply  be  bottled  up  in  a  committee  and  never  see  the 
light  of  day. 

Another  thought  that  I  have  set  forth  in  here  is  the  use  of  the 
appropriations  process  in  fashioning  a  new  legislative  veto  mecha- 
nism. A  disapproval  resolution  coming  out  of  a  committee  would 
have  the  effect  of  making  it  out  of  order  for  funds  to  be  appropri- 


288 

ated  for  that  particular  action  or  rule,  under  this  procedure.  I  un- 
derstand there  was  testimony  earlier  today  from  another  witness 
that  seemed  to  endorse  that  concept. 

One  of  the  concerns  about  the  approval  mechanism,  Mr.  Chair- 
man— aside  from  the  question  of  time — was  just  clutter  on  the  cal- 
endar. In  my  statement,  I  make  reference  to  a  proposal  that  was 
authored  in  an  op  ed  piece  in  the  New  York  Times  by  Robert  E. 
Litan,  an  attorney  here  in  Washington,  and  William  Nordhaus,  a 
professor  of  economics  at  Yale  who  used  to  be,  I  believe,  on  the 
Council  of  Economic  Advisers  in  the  last  administration.  [See  p.  298.] 
They  propose  in  effect  a  regulatory  calendar  where  all  of  the  regu- 
lations subject  to  this  process  would  be  bunched  up  and  periodical- 
ly considered  in  a  bundle.  And  I  was  very  pleased  to  note  that  in 
earlier  testimony  today  by  our  colleague.  Congressman  Udall,  he, 
in  effect,  endorses  this  or  suggests  this  as  an  appropriate  way  to 
proceed. 

The  Chairman.  Excuse  me. 

How  would  you  summarize  that? 

Mr.  Levitas.  The  way  it  would  work  is  the  rules  that  would  be 
subject  to  this,  Mr.  Chairman,  would  be  accumulated,  the  way  we 
do  in  budget  reconciliation,  when  you  bring  all  the  proposals  to- 
gether, and  you  put  them  in  one  omnibus  bill  and  you  vote  on  it.  I 
think  Messrs.  Litan  and  Nordhaus  suggest  you  do  it  every  6 
months — bring  them  together.  You  can  do  it  every  3  months,  4 
months.  And  for  those  rules  which  are  controversial,  you  would 
pull  them  out  of  the  pile  and  deal  with  them  separately. 

As  Mo  Udall  notes  in  his  testimony,  that  is  similar  to  the  process 
we  already  use  for  budget  reconciliation.  Each  committee  that  has 
jurisdiction  over  a  certain  authorization  or  appropriation  matter 
brings  that  out  into  the  omnibus  reconciliation  bill.  So  the  proce- 
dure is  there  to  do  it;  and  it  also  would  accomplish  the  same  pur- 
pose. 

The  suggestion  of  using  the  appropriations  process  does  have  the 
benefit  of  maintaining  the  legislative  veto  pretty  much  in  the  same 
way  we  have  done  it  historically,  but  doing  it  in  a  context  that  is 
consistent  with  the  Chadha  decision.  It  is  perhaps  the  simplest  way 
of  doing  it.  And  in  my  testimony,  I  discuss  the  constitutionality 
aspect  of  that  particular  matter. 

Mr.  Beilenson.  If  I  may  interrupt. 

Very  briefly,  how  would  it  work? 

Mr.  Levitas.  OK.  Let  me  give  you  the  broad  concept  of  it  without 
trying  to  be  specific  to  spell  out  dates  and  times  and  things  of  that 
sort. 

Conceptually,  it  would  work  this  way:  There  would  be  a  mecha- 
nism which  would  permit  a  committee  to  report  out  a  disapproval 
of  an  action  or  a  regulation. 

Mr.  Beilenson.  In  conjunction  with  an  appropriation  bill? 

Mr.  Levitas.  No.  This  would  go  through  the  authorizing  commit- 
tee. And  if  that  resolution  of  disapproval  were  adopted  by  the 
House,  there  would  be  a  rule  of  the  House,  which  the  Rules  Com- 
mittee would  structure,  that  says  whenever  a  resolution  of  disap- 
proval, pursuant  to  XYZ,  is  adopted,  it  shall  not  be  in  order  for  the 
appropriations  bill  funding  that  particular  subject  to  contain  funds 
for  its  implementation. 
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Mr.  Beilenson.  It  would  be  a  limitation  on  an  appropriations 
bill? 

Mr.  Levitas.  It  would  be  an  automatic  limitation  on  an  appro- 
priations bill.  And  what  you  would  do  is,  you  would  retain  jurisdic- 
tion within  the  authorizing  committee,  where  you  should  keep  it, 
rather  than  putting  it  on  the  appropriations  committee.  The  rules 
of  the  House  would  simply  say  that  where  the  House  has  adopted 
one  of  these  disapproval  resolutions  of  an  action  or  regulation,  that 
that  would  trigger  this  particular  section  of  the  rules  of  the  House, 
making  it  out  of  order  to  appropriate  funds  for  implementing  that 
action.  It  would  be  just  like  if  it  exceeded  the  budget  resolution; 
that  would  be  a  good  example. 

Now,  obviously  the  Rules  Committee,  where  appropriate,  could, 
in  the  rulemaking  order  the  appropriations  bill,  waive  that  provi- 
sion— obviously.  But  I  would  think  that  if  we  are  looking  for  an  ef- 
fective mechanism  that  will  meet  the  problem  raised  by  the 
Chadha  decision,  this  is  one  that  would  do  it. 

I  was  extremely  pleased  to  see  that  Dean  Cooper  of  Rice,  quite 
independently  has  proposed  the  same  idea.  And  however  you  struc- 
ture it,  it  is  really  the  simplest  way,  the  cleanest  way  to  do  it,  be- 
cause it  keeps  you  out  of  having  to  deal  with  every  rule;  keeps  you 
out  of  getting  into  the  Presidential  signoff  on  the  thing;  and  it 
gives  the  authorizing  committee  the  opportunity  of  dealing  with 
those  matters  under  its  legislative  jursidiction. 

If  I  had  the  whole  thing  worked  out  in  my  mind,  I  would  lay  it 
out  for  you  with  language. 

Mr.  Beilenson.  I  simply  didn't  understand. 

Do  you  have  a  preference  for  that  over  a  resolution  of  disapprov- 
al, for  example? 

Mr.  Levitas.  Yes,  I  do,  because,  No.  1,  I  think  it  is  less  cumber- 
some; and  No.  2,  it  keeps  the  President  out  of  it. 

You  say,  why  do  you  want  to  keep  the  President  out  of  it?  Let 
nae  explain  why  you  want  to  keep  the  President  out  of  it.  Because 
if  it  is  a  rule  that  comes  out  of  his  agency,  you  have  shifted  the 
majority  necessary  from  50  to  66%  percent.  That  is  what  you  have 
done.  And  so  I  think  that  if  we  are  looking  for  a  legislative  veto, 
this  is  the  way  to  do  it. 

Let  me  conclude  by  making  one  further  point,  Mr.  Chairman.  I 
discuss  it  here,  the  continuing  problem  of  severability,  even  under 
the  present  Chadha  decision.  And  there  are  going  to  be  cases 
coming  down  the  pike — right  now,  there  are  some  in  court — that 
raise  the  question:  Would  Congress  have  delegated  the  authority  to 
an  agency  or  to  the  Executive,  given  this,  if  it  didn't  have  the  legis- 
lative veto? 

I  know  of  certain  examples  myself — in  airline  deregulation,  for 
example — where  I  have  sat  in  on  the  bill  from  beginning  to  end, 
where  we  would  never  have  granted  certain  authorities  if  we  didn't 
think  we  had  a  legislative  veto.  Would  Congress  have  created  the 
War  Powers  Act  without  the  concurrent  resolution?  And  that  is  a 
point  that  you  have  raised  several  times  in  recent  weeks  on  the 
floor. 

What  about  foreign  arms  sales?  Barney  Frank  said  the  other  day 
we  could  control  foreign  arms  sales  through  the  appropriations 
process.  But  he  missed  the  point.  That  was  not  a  foreign  arms  sale. 
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That  was  a  grant.  That  was  a  foreign  aid  project,  the  Jordanian 
force.  Foreign  arms  sales  are  quite  different. 

Would  we  give  the  Executive  the  authority  to  make  these  arms 
sales  without  having  had  the  legislative  veto?  And  what  about 
budget  control  and  impoundment,  things  of  that  sort? 

Now,  I  am  preparing  right  now — they  have  been  working  on  it 
for  several  weeks,  and  I  hope  to  be  able  to  introduce  it  before  the 
House  adjourns  next  week — what  I  call  a  supersunset  bill.  And 
what  this  bill  would  do  is  it  will  identify  every  statute  on  the  books 
today  where  there  is  a  delegation  of  some  authority — rulemaking, 
war  powers,  nuclear  nonproliferation,  the  offshore  leasing,  all  of 
those  things — identify  every  one  where  there  has  been  a  delegation 
of  any  authority,  coupled  with  a  legislative  veto  mechanism.  And  it 
will  say  that  180  days  after  the  passage  of  supersunset,  all  of  that 
authority  will  be  repealed,  unless  Congress  in  the  meantime  de- 
cides that,  yes,  it  would  have  delegated  the  authority  to  the  Presi- 
dent to  deploy  troops,  even  if  we  didn't  have  the  concurrent  resolu- 
tion; yes,  we  would  have  given  the  Department  of  Labor  the  right 
to  issue  regulations  on  employee  protection  under  airline  deregula- 
tion. 

So  we  are  forced  to  make  the  decision,  whether  we  would  have 
delegated  the  authority  without  the  legislative  veto.  And  if  we 
would  have,  fine,  let  them  do  it.  If  we  would  not  have,  either  we 
need  to  take  back  the  authority  or  link  it  with  some  form  of  new 
legislative  veto.  And  I  think  that  is  going  to  make  the  issue. 

My  guess  is  that  that  bill  would  be  jointly  referred  to  a  number 
of  different  committees,  which  would  give  them  the  opportunity  to 
pull  out  their  little  piece  of  the  action,  or  big  piece  of  the  action, 
and  deal  with  it. 

One  last  point  that  I  would  like  to  make,  because  you  asked  the 
question  earlier,  John  Dingell  said  yesterday  the  legislative  veto 
has  only  been  used  35  times  except  for  reorganizations  and  budget 
impoundment. 

Mr.  Beilenson.  Presidential  spending  deferrals. 

Mr.  Levitas.  His  conclusion  is,  do  we  really  need  legislative  veto 
if  we  are  only  going  to  use  it  35  times?  Maybe  this  overstates  the 
point,  but  there  was  the  old  story  about  the  fellow  who  had  this 
little  icon  in  front  of  his  door,  and  a  guest  who  came  in  his  house 
one  day  said,  "What  do  you  have  that  little  idol  there  for?"  He 
says,  "To  keep  tigers  away."  This  was  in  Georgia.  And  he  said, 
"But  there  are  no  tigers  in  Georgia."  He  says,  "Well,  it  must 
work." 

Now,  my  idol  keeps  the  tigers  away.  It  could  very  well  be  it 
hasn't  been  used,  because  it  does  keep  the  tigers  away.  The  real 
impact — and  I  have  said  this  100  times — of  a  legislative  veto,  is  not 
that  we  are  going  to  use  it  a  lot,  but  that  because  it  is  there  the 
people  who  are  about  to  take  that  action  or  issue  that  regulation 
will  be  a  lot  more  careful  about  what  they  are  doing  and  try  to 
reach  the  accommodation  with  the  Congress  on  the  particular 
action,  whatever  it  may  be — rulemaking,  offshore  leasing — than 
they  would  if  this  were  not  there.  Then  they  feel  a  relatively  free 
hand. 

I  am  chairman  of  an  oversight  subcommittee.  I  serve  on  the  Gov- 
ernment Operations  Committee.  I  can  tell  you  that  oversight  is  a 
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totally  inadequate  way  of  dealing  with  individual  rules,  regulations 
or  actions  by  executive  agencies.  What  goes  into  oversight — you 
can  oversee  a  program,  you  can  oversee  misconduct  or  abuse  or 
waste;  but  you  cannot  effectively  use  oversight  as  the  cure  for 
action,  specific  action  or  regulations  that  are  contrary  to  what  Con- 
gress really  had  in  mind. 

This  committee  is  really  the  place  where  it  has  to  happen.  I  hope 
we  don't  let  all  the  horses  out  of  the  barn  and  then  lock  the  stable 
door.  I  think  we  are  going  to  have  to  try  where  we  can  to  put  dis- 
approval or  approval  mechanisms  on  bills  as  they  come  through. 
But  I  would  hope  this  committee,  with  some  degree  of  urgency,  will 
do  what  I  know  you  want  to  do,  Mr.  Chairman,  and  deal  with  this 
problem. 

I  think  I  see  for  the  first  time  in  the  9  years  I  have  been  looking 
at  it  a  realistic  opportunity  for  something  to  be  done,  and  I  think  if 
it  is  going  to  happen  it  will  happen  here.  It  will  not  happen  in  the 
Judiciary  Committee.  It  will  happen  here. 

The  Chairman.  Mr.  Levitas,  I  am  pleased  very  much  to  hear 
what  you  have  to  say.  I  hope  I  find  in  your  last  statement  there 
some  support  for  the  idea  of  experimentation  on  our  support  to  sort 
of  feel  our  way  into  this  field,  because  able  scholars  in  the  field  of 
the  Constitution,  like  Professor  Tribe  at  Harvard  Law  School — 
there  seems  to  be  somebody  in  doubt  as  to  what  the  Supreme  Court 
really  was  getting  at,  what  they  really  meant  to  accomplish. 

Was  that  a  beginning  of  a  restrictive  effort  on  dedication  of 
powers  by  Congress,  which  they  might  think  has  gone  too  far,  or 
what  was  it?  As  you  know,  I  don't  know  whether  you  have  seen  the 
article  by  Professor  Tribe  in  the  Harvard  Law  Journal.  He  makes  a 
very  critical  examination  of  the  opinion.  He  shows  in  many  re- 
spects the  opinion  is  not  the  kind  that  will  eventually  hold  water, 
that  may  not  be  subject  to  some  modification  or  restriction;  that 
just  striking  down  200,  or  whatever  the  number  is,  of  statutes  all  at 
one  time,  including  maybe  the  war  powers  resolution,  everything 
else — it  is  not  a  kind  of  thing  you  ordinarily  expect  from  so  restric- 
tive and  restrained  a  body  as  the  Supreme  Court.  That  is  the 
reason  I  favor  sort  of  protruding  out  into  that  area,  to  find  our 
way — what  do  they  really  mean. 

'The  facts  of  the  Chadha  case  are  very  restricted,  very  narrow,  as 
you  know,  giving  rise  to  Justice  Powell  suggesting  that  what  Con- 
gress authorized  might  even  be  a  bill  of  attainder,  and  that  would 
have  to  be  stricken  down  on  that  ground. 

There  was  a  case  where  one  individual's  rights  were  definitely  af- 
fected by  the  action  of  Congress,  one  House  of  Congress.  That 
doesn't  seem  to  cover  the  whole  question,  for  example,  of  the  war 
powers.  That  is  a  much  broader  question.  Yet,  it  does  provide  for  a 
concurrent  resolution. 

So  that  is  the  reason  I  have  suggested  that  I  thought  it  would  be 
desirable  for  all  the  committee  staffs,  standing  committee  staffs,  to 
take  all  the  bills  that  have  cleared  that  committee,  that  have  any 
kind  of  a  veto  authority  in  them,  take  a  careful  look  at  those 
bills — why  did  this  committee  approve  putting  that  language  in 
there;  what  were  they  seeking  to  achieve;  was  that  the  only  way 
they  could  achieve  what  they  wanted  to  achieve? — was  to  use  that 
veto  there? 
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Now,  if  we  removed  the  severability  clause  and  provided  the  veto 
by  one  House  maybe  in  respect  to  certain  other  generalities,  like 
certain  rulemaking,  certain  other  things,  the  Court  might  look 
upon  it  differently  a  little  bit  later,  after  they  sort  of  see  the  reac- 
tion of  the  bar  and  the  Judiciary  to  it.  So  I  felt  that  we  ought  to 
sort  of  feel  our  way  along. 

The  only  way  that  we  can  ever  get  any  possible  multiplication  of 
that  decision  is  to  present  different  kinds  of  circumstances,  differ- 
ent efforts  on  our  part  to  meet  the  situation.  If  they  strike  down 
one,  we  could  try  another  one,  to  see  if  that  approach  is  an  accepta- 
ble approach  as  we  go  along. 

I  am  hopeful  that  we  will  never  use  it  when  we  feel  we  don't 
have  to.  We  will  have  an  option  of  things  that  we  may  do.  But  if 
we  do  feel  there  that  what  they  call  the  legislative  veto  is  still  the 
best  approach  in  that  particular  situation,  I  see  no  reason  why  we 
could  not  leave  it  in  the  bill  and  let  it  come  on  up  through  the 
courts  and  let  the  courts  perhaps  at  some  future  time,  maybe  with 
some  change  in  personnel,  take  a  look  at  it:  Is  this  what  they 
meant  to  strike  down  in  Chadha,  or  did  they  just  want  to  stop  this 
process  now  and  maybe  force  us  to  begin  to  consider  other  methods 
and  be  more  modest  in  our  approach? 

Mr.  Levitas.  I  think.  Senator,  that  the  Supreme  Court,  the  ma- 
jority opinion  in  that  case,  displays  such  an  abysmal  ignorance  of 
our  Government,  I  think  they  are  beyond  salvation,  I  am  afraid. 
And  I  think  Professor  Tribe's  point  is  one  we  really  ought  to  take 
to  heart. 

If  they  are  saying  to  us,  "You  ought  to  stop  delegating  this  au- 
thority," then  they  don't  understand  that  there  is  no  way  that  we. 
Congress,  can  legislate  everj^hing  that  comes  down  the  pike — we 
just  cannot  do  it.  The  world  is  too  complex.  Decisions  need  to  be 
made  at  the  first  level  by  people  with  expertise,  or  by  the  President 
during  an  emergency,  or  whatever,  on  the  one  hand.  On  the  other 
hand,  if  they  are  saying — as  I  am  afraid  they  are  saying — this  is 
the  way  we  read  the  Constitution,  I  don't  disagree  with  the  result 
in  the  Chadha  case. 

As  you  just  said,  before  the  Chadha  case  was  decided  I  said  that 
case  was  a  quasi-judicial  proceeding  where  a  fellow  came  in  with 
his  own  immigration  status  at  stake,  presented  evidence  on  both 
sides  in  a  due  process  hearing,  and  then  Congress  said  you,  Mr. 
Smith,  or  Mr.  Chadha  must  leave  town.  That  is  quite  different 
from  rules  and  regulations. 

But  the  problem  is,  Mr.  Chairman,  shortly  after  the  Chadha  de- 
cision, the  Supreme  Court  affirmed  lower  court  decisions  involving 
the  Federal  Trade  Commission  and  the  Federal  Energy  Regulatory 
Commission  dealing  with  rulemaking  in  both  instances,  one  within 
the  executive  branch  and  one  without,  and  said  without  comment 
Chadha  applies. 

So  I  think  that  I  would  encourage  this  committee  and  the  legisla- 
tive committees,  and  especially  this  committee,  to  fashion  one  or 
more — probably  more — alternative  mechanisms  that  skin  the  cat 
another  way.  I  firmly  believe  that  one  day  Justice  White's  dissent 
will  be  the  law  of  the  land. 

The  Chairman.  I  agree  with  you  100  percent. 


293 

Mr.  Levitas.  I  firmly  believe  that.  I  think  it  is  one  of  those  great 
documents  that  could  have  been  written  by  Holmes  or  Brandeis 
that  one  day  will  become  the  law.  But,  in  the  meantime,  I  just 
think  this  issue  is  one  of  power-sharing  within  the  Federal  Govern- 
ment at  the  highest  level.  And  we  cannot  just  sit  back  and  either 
turn  it  over  to  them  or  muddle  through  with  10  years  of  confronta- 
tion. 

I  think  what  you  are  doing  is  important.  I  don't  know  anything 
more  important  ongoing  now  than  what  you  are  addressing. 

The  last  point  I  would  like  to  make  in  that  regard  is  on  that  sev- 
erability question  that  I  mentioned  before.  You,  at  an  earlier  meet- 
ing we  had  in  here,  raised  this  point.  Would  Congress  have  delegat- 
ed the  authority  without  having  the  veto  connected  with  it? 

There  is  a  case— I  don't  know  if  it  has  been  discussed  with  you 
yet — that  was  decided  a  few  weeks  ago  in  Mississippi.  It  involved 
the  Equal  Employment  Opportunity  Commission;  I  make  reference 
to  it  in  the  statement.  What  happened  was  this:  The  Court  found 
that  the  EEOC  was  existing  and  operating  because  it  was  a  crea- 
ture of  the  1977  Executive  Government  Reorganization  Act;  that 
the  Reorganization  Act  let  the  President  prepare  a  plan  of  reorga- 
nization which  went  into  effect  if  there  was  a  veto  of  the  plan.  The 
President  did  propose  a  plan.  It  did  go  into  effect.  And  there  was 
no  veto.  But  the  Court  said  that  because  the  statute  was  unconsti- 
tutional, because  it  had  a  legislative  veto  in  it,  then  the  EEOC 
could  not  do  what  it  did. 

The  Court  went  on  to  say  that  because  it  was  clear  to  the  judge 
that  the  Congress  would  have  never  given  the  President  the  right 
to  reorganize  government  without  a  veto,  without  being  somewhere 
in  the  thing,  that  it  was  unseverable.  So  the  whole  thing  collapsed. 
They  just  threw  it  all  out. 

Now,  there  have  been  hundreds  of  reorganization  plans  since 
1932.  I  believe  that  the  Court,  even  this  Court,  is  not  going  to  let 
that  decision  stand  up.  They  are  going  to  have  a  hell  of  a  time  get- 
ting around  it. 

But  the  point  is,  Mr.  Chairman,  we  have  got  to  do  something. 
And  I  just  commend  you  for  doing  it. 

[Mr.  Levitas'  prepared  statement,  with  additional  material, 
follow:] 

Prepared  Statement  of  Hon.  Elxjott  H.  Levitas,  a  Representative  in  Congress 

From  the  State  of  Georgia 

Mr.  Chairman,  and  distinguished  members  of  the  committee,  I  appreciate  your  in- 
viting me  to  appear  before  you  today  to  testify  on  what  I  believe  is  one  of  the  most 
important  issues  facing  the  Congress,  and  indeed  our  entire  Government,  today.  I 
have  appeared  before  this  committee  many  times  to  testify  on  the  subject  of  today's 
hearings,  but  never  before  have  the  concerns  surrounding  the  issue  of  legislative 
veto  been  so  critical  as  they  are  today  in  the  wake  of  the  Supreme  Court's  June  23, 
1983,  ruling  that  the  legislative  veto  is  "unconstitutional". 

It  is  indeed  staggering  to  consider  the  impact  of  this  decision  on  government 
today.  The  Supreme  Court's  decisions  in  INS  v.  Chadha,  and  in  the  two  subsequent 
cases  which  were  handed  down.  Consumers  Energy  Council  of  America  v.  Federal 
Energy  Regulatory  Commission  (FERC)  and  Consumers  Union  of  American  v.  Feder- 
al Trade  Commission,  are  truly  landmark  decisions  which,  until  reversed,  will  fun- 
damentally change  the  way  in  which  our  Government  operates.  We  have,  in  my 
opinion,  experienced  a  train-wreck  in  government,  and  it  is  going  to  take  some  time 
to  put  the  engine  back  on  the  tracks  and  get  it  moving  again. 
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There  is  no  point  in  dwelling  on  the  merits  or  demerits  of  the  majority  opinion, 
for  it  is  what  we  must  work  under  at  least  for  the  time  being.  Some  observations  on 
the  history  of  the  legislative  veto,  however,  do  put  the  Court's  opinion  in  perspective. 

The  legislative  veto  came  into  use  in  this  century  as  a  mechanism  to  deal  with 
the  realities  of  modern  government.  Some  historians  trace  the  use  of  a  legislative 
veto  device  back  many  years  in  English  history.  To  those  scholars,  the  legislative 
veto  was  such  a  common  instrument  of  government  that  the  Founding  Fathers  saw 
no  need  to  write  such  a  procedure  explicitly  into  our  Constitution. 

In  1929,  President  Herbert  Hoover  recognized  the  purpose  a  legislative  veto  could 
serve  in  the  U.S.  Government  in  the  twentieth  century.  Facing  the  need  to  reorga- 
nize parts  of  the  Federal  bureaucracy  and  the  structure  of  the  executive  branch, 
and  realizing  that  it  would  be  better  for  the  executive  branch  to  devise  reorganiza- 
tion plans  than  for  Congress  to  do  so,  the  Congress  agreed  to  give  President  Hoover 
the  authority  to  reorganize  the  executive  branch  with  the  stipulation  that  Congress 
could  disapprove  his  reorganization  plan  through  a  legislative  veto  if  they  chose  to 
do  so.  This  delegation  of  authority  to  reorganize  the  government  has  continued  to 
operate  with  the  check  of  a  legislative  veto  as  a  means  for  maintaining  the  balance 
of  power.  Even  as  recently  as  the  Carter  and  Reagan  Presidencies,  administrations 
have  contended  that  this  type  of  legislative  veto  is  constitutional.  (Compare  to 
EEOC  V.  Allstate  Insurance  Co.,  discussed  below.) 

In  other  areas,  the  need  arose  for  Congress  to  delegate  authority  to  the  executive 
branch  in  order  that  the  Government  might  cope  realistically  with  the  growing  com- 
plexity of  the  society  which  it  served.  Control  through  the  legislative  veto  mecha- 
nism has  spread  into  numerous  areas  over  the  years — war  powers,  budget  impound- 
ment and  control,  foreign  arms  sales,  nuclear  proliferation,  export  controls,  immi- 
gration policy,  and  regulatory  policy.  As  Congress  increasingly  delegated  authority, 
the  bureaucratic  Eigencies — both  independent  and  those  in  the  executive  branch — 
swelled  in  number  and  in  the  size  of  their  personnel.  These  agencies  were  given  the 
authority  to  write  rules  and  regulations  which  govern  our  society  with  the  same 
force  and  effect  as  the  laws  written  by  the  elected  Congress.  In  order  to  maintain  its 
control  over  this  authority.  Congress,  in  some  cases — though  not  often  enough,  in 
my  opinion — required  that  these  rules  and  regulations  be  subject  to  Congressional 
review  and  if  the  Congress  deemed  appropriate,  a  legislative  veto. 

The  system  which  evolved  was  simply  a  means  by  which  the  Congress  could  dele- 
gate to  the  President  or  to  the  executive  branch  or  the  independent  agencies,  the 
discretion  to  take  certain  actions,  with  the  understanding  that  Congress,  in  the  ex- 
ercise of  its  plenary  legislative  power  under  Article  I  of  the  Constitution,  would  be 
able  to  look  at  that  action;  and  if  the  Congress  decided  that  the  action  was  exces- 
sive, or  arbitrary,  or  oppressive,  or  just  plain  stupid,  then  the  Congress,  the  elected 
Representatives  of  the  people,  could  reject  that  action. 

The  legislative  veto  was  not  used  as  a  means  through  which  Congress  could  inter- 
fere in  the  legitimate  business  of  the  executive  branch.  It  did  not  deal,  at  all,  with 
enforcement  or  execution  of  the  laws.  Rather  it  was  a  means  by  which  the  Congress 
could  maintain  control  over  what  was  the  legitimate  responsibility  of  the  Con- 
gress— the  responsibility  for  making  the  laws  of  this  country.  Granted,  in  some 
cases.  Congress  may  have  delegated  too  much  authority  to  the  agencies  and  to  the 
executive  branch,  but  in  most  cases  some  delegation  was  necessary.  The  purpose  of 
the  legislative  veto  was  to  assure  that  the  final  responsibility  and  accountability  for 
the  actions  taken  under  the  delegated  authority  rested  with  the  elected  Representa- 
tives of  the  people. 

Congress  must  answer  every  2  years,  or  every  6  years,  to  the  people  for  its  deci- 
sions. If  a  Member  of  Congress,  or  a  Senator,  makes  decisions  which  his  or  her  con- 
stituents disagree  with,  the  constituents  can  make  their  views  known  at  the  polls. 
But  that  is  not  the  case  with  the  unelected  officials  in  the  bureaucratic  agencies. 
They  are  not  elected,  they  do  not  suffer  the  inconvenience  of  having  to  run  for 
office,  and  thus  they  do  not  have  to  answer  to  the  people.  It  only  makes  sense  that 
under  our  system  of  government,  which  is  based  on  democratic  principles,  that 
those  who  are  accountable  to  the  people  have  the  final  say  over  these  rules  and  reg- 
ulations which  have  the  force  and  effect  of  law.  If  the  Congress  finds  that  a  rule  or 
regulation  is  arbitrary,  oppressive,  or  contrary  to  the  intent  of  the  law,  then  the 
Congress  ought  to  have  the  right  to  stop  that  rule  from  going  into  effect.  The  legis- 
lative veto  provided  a  means  for  doing  that. 

In  his  dissenting  opinion.  Justice  Byron  White  says  of  the  legislative  veto: 

It  is  an  important  if  not  indispensable  political  invention  that  allows  the 
President  and  Congress  to  resolve  major  constitutional  and  policy  differences, 
assures  the  accountability  of  independent  regulatory  agencies,  and  preserves 
Congress'  control  over  lawmaking  .  .  .  the  veto  has  been  a  means  of  defense,  a 
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reservation  of  ultimate  authority  necessary  if  Congress  is  to  fulfill  its  designat- 
ed role  under  Article  I  as  the  Nation's  lawmaker. 

I  believe  that  Justice  White's  dissent  will  eventually  become  law,  for  it  reveals  a 
clear  understanding  of  the  workings  of  government  today,  and  the  manner  in  which 
the  legislative  veto  is  framed  by  our  Constitution  as  it  operated  today.  Unfortunate- 
ly, the  Supreme  Court,  in  its  majority  opinion,  displayed  an  abysmal  ignorance  of 
the  way  in  which  our  Government  has  evolved  today. 

Nevertheless,  we  must  move  on,  for  the  problem  still  remains.  Congress  must  del- 
egate, and  the  Congress  must  be  able  to  control  the  authority  which  is  delegated. 
There  are  more  ways  than  one  to  skin  a  cat,  and  I  am  certain  that  the  Congress  will 
continue  to  move  forward  and  reassert  its  authority  over  the  executive  branch  and 
independent  agencies.  I  would  like  to  present  to  the  committee  the  ideas  which  I, 
along  with  several  of  my  colleagues,  have  been  pursuing  for  the  future  course. 

Certainly,  one  of  the  major  questions  to  be  answered  is  what  becomes  of  the  many 
laws  on  the  books  which  contain  legislative  veto  provisions.  Legislative  veto  provi- 
sions have  been  included  in  over  200  laws,  and  it  is  unclear  at  this  point  whether  or 
not  the  Supreme  Court  decision  invalidates  only  the  legislative  veto  provision,  or 
whether  or  not  the  entire  law  becomes  invalid  under  this  decision.  For  in  many 
cases,  it  is  questionable  as  to  whether  or  not  Congress  would  have  delegated  author- 
ity to  the  executive  branch  without  the  string  of  a  legislative  veto  attached.  It  is 
going  to  take  time  to  determine  which  of  these  laws  will  stand  without  the  legisla- 
tive veto  procedure. 

The  issue  will  most  likely  have  to  be  resolved  through  careful  analysis  of  the  leg- 
islative history  on  each  individual  law,  and  possibly  through  litigation.  The  Court 
did  not  make  it  clear  how  they  would  rule  in  such  cases  in  the  future.  In  the 
Chadha  decision,  there  was  a  severability  clause,  and  the  Court  determined  that  the 
remainder  of  the  law  should  stand.  But  in  the  FERC  case,  there  was  no  severability 
clause,  yet  the  Court  still  ruled  that  the  rest  of  the  challenged  law  stands. 

Yet,  the  courts  are  now  calling  into  question  acions  taken  years  ago  under  stat- 
utes now  shadowed  with  constitutional  questions  emanating  from  the  Chadha  deci- 
sion. The  U.S.  District  Court  for  Southern  Mississippi  struck  down  the  Reorganiza- 
tion Act  of  1977  as  unconstitutional,  finding  "no  doubt  that  Congress  intended  the 
one-House  veto  provision  to  be  an  integral  and  inseparable  part  of  the  entire  act 
.  .  ."  {Equal  Employment  Opportunity  Commission  v.  Allstate  Insurance  Company, 
No  J82-0186(B),  slip  op.  at  4  (D.  So.  Miss.  Aug.  19,  1983).  If  this  decision  were  to 
hold,  and  I  doubt  that  it  will,  the  repercussions  would  topple  significant  government 
institutions.  The  ruling  certainly  points  to  the  significance  of  the  severability  ques- 
tion. 

In  cases  where  the  courts  might  rule  that  the  legislative  veto  provision  was  sever- 
able, once  again  the  risk  arises  that  delegated  authority  will  stand  even  if  Congress 
would  have  been  unlikely  to  delegate  the  authority  without  the  legislative  veto 
check.  The  difficulties  of  answering  the  severability  question  have  prompted  the 
former  counsel  for  the  House  of  Representatives  to  recommend  a  wholesale  repeal 
of  delegations  of  authority  affected  by  the  Supreme  Court  decision. 

I  hope  the  Congress  will  move  to  repeal  much  of  the  authority  it  has  delegated  in 
many  cases,  and  we  should  do  so,  for  we  cannot  simply  leave  the  authority  un- 
checked. But  I  think  it  is  also  important  that  Congress  address  this  issue  head-on, 
and  eliminate  the  uncertainty  that  will  exist  if  we  just  wait  for  cases  on  the  various 
provisions  to  wind  their  way  through  the  courts.  The  clearest  path  is  for  Congress  to 
legislate  the  answer  to  the  severability  question.  I  will  soon  be  introducing  legisla- 
tion, which  would,  180  days  after  its  enactment,  repeal  all  authority  delegated 
where  the  string  of  a  legislative  veto  had  been  linked  to  that  authority,  unless 
during  those  180  days,  the  Congress  acted  to  reinstate  the  authority  with  or  without 
an  alternative,  "son  of  legislative  veto"  mechanism.  This  "Super  Sunset"  legislation 
would  erase  the  uncertainty  which  now  exists  and  which  will  continue  to  exist  until 
Congress  deals  with  the  issue  of  severability. 

In  the  short  term,  while  these  laws  are  being  examined  and  conclusions  are  being 
drawn  as  to  their  standing  without  the  legislative  veto  provisions.  Congress  is  going 
to  have  to  keep  the  agencies  on  short  leashes  and  under  short  rations  of  appropria- 
tions. Short  time  periods  for  authorization  and  appropriations  for  agencies  and  pro- 
grams will  allow  Congress  to  review  agency  action  on  a  more  frequent,  periodic 
basis  and  curtail  action  which  is  inappropriate  through  the  funding  and  authorizing 
process. 

There  are  other  mechanisms  which  the  Congress  may  devise  which  would  have 
the  same  effect  as  the  traditional  legislative  veto,  but  which  would  fit  within  the 
framework  of  the  Supreme  Court  decision.  Some  of  these  measures  have  already 
begun  to  be  accepted  by  the  Congress  as  alternatives  to  the  legislative  veto. 
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For  example  when  the  Houses  of  Representatives  considered  the  reauthorization 
of  the  Consumer  Product  Safety  Commission  (CPSC)  on  June  29,  1983,  I  offered  an 
amendment,  which  was  accepted  by  the  House,  requiring  that  CPSC  rules  which 
were  previously  subject  to  a  legislative  veto  be  affirmatively  approved  by  the  Con- 
gress before  taking  effect.  The  rules  would  have  to  be  approved  through  the  enact- 
ment of  a  joint  resolution,  passed  by  both  Houses  of  Congress,  and  signed  by  the 
President.  Obviously,  if  one  House  fails  to  pass  the  resolution  of  approval,  we  have 
in  effect  exercised  a  one-House  legislative  veto. 

In  an  article  which  appeared  in  The  New  York  Times,  on  July  5,  1983  Robert  E. 
Litan,  a  Washington  attorney,  and  William  D.  Nordhaus,  a  professor  of  economics 
at  Yale  University,  both  of  whom  are  noted  as  experts  on  regulatory  reform,  explore 
a  proposal  similar  to  the  one  I  have  put  forward.  Litan  and  Nordhaus  suggest  that 
the  President  present  to  Congress  periodically  the  major  regulatory  proposals  which 
are  pending,  with  an  analysis  of  their  costs  and  benefits.  These  regulatory  proposals 
could  then  be  put  into  effect  if  affirmatively  approved  through  an  act  of  Congress  in 
an  omnibus  bill.  This  idea  deserves  serious  consideration,  and  I  would  like  to  have 
their  article  made  a  part  of  the  hearing  record. 

There  are  other  procedures  which  must  be  considered  as  well.  Another  approach 
which  deserves  serious  consideration  is  that  embodied  in  legislation  introduced  by 
Senators  Carl  Levin  and  David  Boren.  This  legislation  proposes  a  "report  and  wait ' 
mechanism,  which  requires  that  agency  rules  and  regulations  be  submitted  to  the 
Congress  for  a  certain  number  of  days  during  which  time  the  Congress  could  review 
the  regulations  and  act  to  disapprove  them  through  the  enactment  of  a  joint  resolu- 
tion. The  procedures  for  expedited  consideration  of  a  resolution  of  disapproval, 
which  are  contained  in  this  bill,  would  allow  for  discharging  the  resolution  if  the 
committee  which  was  considering  it  did  not  act  within  a  specified  period  of  time.  I 
strongly  support  the  expedited  procedures  provision,  and  I  think  it  is  most  impor- 
tant in  that  it  assures  that  the  decision  on  whether  or  not  to  disapprove  regulations 
is  not  made  by  a  handful  of  committee  members  who  may  be  sympathetic  to  the 
agency,  but  is  made  by  the  full  Congress. 

In  considering  the  CPSC  authorization  bill  in  the  House,  Congressman  Henry 
Waxman  offered  an  amendment  which  was  similar  to  the  Levin-Boren  approach 
except  that  it  did  not  include  the  expedited  procedures.  Without  expedited  proce- 
dures, a  committee  chairman  could  prevent  full  consideration  of  the  disapproval 
measure.  The  Waxman  amendment  was  accepted  on  the  CPSC  legislation  along 
with  my  amendment,  so  it  will  be  up  to  the  conference  committee  to  decide  which 
provision  will  become  law.  I  am  confident  that  the  committee  will  accept  my  amend- 
ment as  it  offers  a  better  means  of  assuring  control  over  the  unelected  officials  of 
the  Consumer  Product  Safety  Commission. 

A  combination  of  an  approval  mechanism,  along  the  lines  of  that  accepted  by  the 
House  of  Representatives  on  the  CPSC  authorization  bill,  and  a  disapproval  mecha- 
nism, such  as  that  offered  by  Senators  Levin  and  Boren,  offers  an  attractive  alterna- 
tive to  the  legislative  veto.  The  major  rules  of  all  agencies  could  be  subject  to  the 
approval  process,  and  the  non-major  rules  could  be  subject  to  the  disapproval  proc- 
ess. This  combination  would  provide  for  true  veto  control  by  the  Congress  in  requir- 
ing affirmative  action  on  the  most  significant  regulations  issued  by  the  agencies, 
that  is,  rules  with  an  economic  impact  of  over  $100  million  per  year;  but  this  proce- 
dure would  not  unnecessarily  burden  the  Congress  or  delay  rulemaking  which  is 
more  routine  and  less  significant.  Congressman  Trent  Lott  and  others  have  recently 
introduced  legislation  which  incorporates  this  concept,  combining  the  use  of  the  ap- 
proval mechanism  and  the  disapproval  mechanism  in  such  a  fashion.  I  support  this 
legislation  and  urge  the  committee  to  look  favorably  upon  it. 

One  concern  expressed  over  the  use  of  an  approval  mechanism  is  that  it  might  cut 
off  some  avenues  of  judicial  review  of  agency  development  of  the  rule.  While  this 
belief  is  purely  speculative,  the  problem  can  be  avoided  by  structuring  the  mecha- 
nism in  such  a  way  that  it  does  not  affect  the  validity  of  the  rule.  For  example,  an 
approval  resolution  could  simply  approve  authority  for  the  Eigency  to  implement  the 
rule.  In  this  case,  it  would  be  clear  that  enactment  of  the  resolution  does  not  consti- 
tute approval  of  the  rule  itself  for  the  purpose  of  judicial  review. 

A  Congressional  Research  Service  analysis  of  this  point  concludes  that  "The  mere 
statutory  statement  of  approval  of  a  rule  or  regulation,  however,  is  ambiguous." 
Commenting  on  the  approval  mechanism  included  in  the  CPSC  reauthorization  bill, 
the  report  notes  "Congress  does  not  adopt  the  language  of  the  regulation  as  its  own 
when  it  passes  the  resolution.  Under  such  circumstances,  a  court  might  be  reluctant 
to  hold  that  Congress  intended,  in  effect,  to  implicitly  repeal  the  rulemaking  proce- 
dures governing  the  CPSC  in  the  case  of  a  particular  regulation  and  cut  off  chal- 
lenges to  the  regulation  by  aggrieved  parties  (Richard  Ehlke,  "The  Impact  of  Joint 
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Resolution  of  Approval  of  Agency  Rules  on  Judicial  Review  of  Approved  Rules", 
(Congressional  Research  Service,  September  22,  1983).  This  report  suggests  that  if 
the  Congress  does  not  intend  to  cut  off  judicial  review,  it  can  make  this  intent  clear 
to  the  courts  through  the  legislative  history  and/or  through  specific  language  in  the 
resolution. 

Even  if  affirmative  approval  of  major  rules  does  have  the  effect  of  legislating  the 
rules  and  subjecting  them  only  to  the  judicial  review  accorded  to  a  statute  passed  by 
Congress,  who  can  really  object?  Who  can  object  to  the  elected  Congress  legislating? 
It  is  far  better  than  unelected  officials  legislating  with  very  limited  judicial  review 
which  is  available  only  to  those  who  can  afford  it.  The  opportunity  for  accessibility 
and  input  by  the  public  is  the  best  check  on  arbitrary  action  and  that  occurs  in  the 
legislative  process.  In  the  case  of  major  rules,  this  is  altogether  proper,  and  again,  in 
the  wake  of  the  Chadha  decision  seems  to  be  the  course  advocated  by  the  Supreme 
Court. 

Yet  another  approach  which  could  be  used  to  accomplish  the  purpose  of  the  legis- 
lative veto  is  available  through  changes  in  the  internal  rules  of  the  House,  and  I  ask 
that  this  committee  pay  particular  attention  to  this  proposal. 

The  rules  of  the  House  could  be  changed  to  provide  that  whenever  rules  or 
regulations  are  disapproved  by  the  House  of  Representatives,  appropriations  for 
the  implementation  of  those  rules  would  be  deemed  "out  of  order".  This  change 
in  the  rules  would  be  accompanied  by  legislation  requiring  that  proposed  rules 
be  sent  to  the  Congress  for  a  review  period  ("report  and  wait").  During  this 
time,  the  appropriate  committee  of  legislative  jurisdiction  could  review  the  reg- 
ulations, and  if  it  decided  to  do  so,  report  a  disapproval  resolution  to  the  House. 
The  House  could  adopt  the  disapproval  resolution,  and  in  doing  so  prevent  fund- 
ing for  the  implementation  of  the  regulations. 
This  procedure  would  have  no  effect  on  the  validity  of  the  rule,  but  it  would  be 
controlled  through  the  purse  strings.  The  Supreme  Court  has  ruled  previously  that 
it  is  up  to  Congress  to  determine  what  should  be  funded  and  what  should  not  be 
funded.  For  example,  in  the  case  Harris  v.  McRae  dealing  with  Federal  funding  for 
abortions,  the  Supreme  Court  ruled  that  the  refusal  of  the  Congress  to  fund  £in  ac- 
tivity "cannot  be  equated  with  the  imposition  of  a  'penalty'  on  that  activity"  (Harris 
V.  McRae,  448  U.S.,  October  Term,  1979). 

These  are  some  of  the  ideas  which  are  being  considered  as  alternatives  to  the  leg- 
islative veto.  Having  had  several  months  now  to  reflect  on  the  impact  of  the 
Chadha  decision,  and  having  worked  with  a  number  of  my  colleagues  to  develop 
these  responses  to  the  decision,  I  believe  it  is  now  time  for  the  Congress  to  consider 
seriously  the  enactment  of  alternative  legislative  review  provisions. 

While  I  think  it  is  preferable  to  consider  this  matter  in  an  omnibus  fashion,  if  we 
are  going  to  do  so,  I  think  it  is  necessary  to  move  expeditiously  with  enactment  of 
legislation  such  as  the  "Super  Sunset"  legislation  I  am  proposing,  which  will  force 
the  Congress  to  deal  with  the  laws  now  containing  legislative  veto  provisions.  And  I 
would  urge  this  committee  to  do  what  it  can  to  move  toward  expeditious  consider- 
ation of  omnibus  congressional  review  provisions  such  as  that  contained  in  the  Lott 
bill. 

I  am  greatly  concerned  about  the  confusion  and  uncertainty  which  has  resulted 
from  the  Supreme  Court  decision,  and  shortly  after  the  decision  was  handed  down,  I 
viTote  to  President  Reagan  and  proposed  that  he,  and  the  leaders  of  the  Congress, 
call  for  the  convening  of  a  National  Conference  on  Power  Sharing  to  address  these 
concerns  in  a  comprehensive  fashion.  A  National  Conference  on  Power  Sharing 
could  have  helped  to  avoid  the  disruption,  and  the  confrontation  between  the 
branches  of  government,  which  we  are  now  facing. 

The  conference  I  proposed  would  have  brought  together  high  administration  offi- 
cials, leaders  in  Congress,  representatives  of  the  academic  community,  and  the 
"think  tanks"  such  as  the  Brookings  Institution,  and  the  American  Enterprise  Insti- 
tute, as  well  as  representatives  of  the  business  community,  organized  labor  and 
public  interest  groups.  Through  this  conference  a  dialogue  could  have  been  estab- 
lished from  which  solutions  to  the  problems  could  have  been  devised  in  a  more 
structured  context.  This  was  not  to  be  another  "commission"  to  look  at  a  problem, 
but  simply  a  conference  to  discuss  the  impact  of  the  Chadha  and  what  we  should  do 
to  cope  vnih  it. 

My  letter  to  the  President  was  dated  July  19,  1983.  I  was  informed  through  a 
letter  from  Kenneth  Duberstein,  Assistant  to  the  President  for  Legislative  Affairs, 
dated  August  1,  1983,  that  my  proposal  was  being  carefully  reviewed  by  the  White 
House  Counsel.  On  September  15,  1983,  I  wrote  to  the  White  House  Counsel,  Mr. 
Fred  Fielding,  to  inquire  about  their  review  of  my  proposal.  I  was  wondering  why  I 
had  received  no  answer.  I  received  a  response  back  from  Mr.  Fielding  saying  that  I 
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would  soon  be  hearing  from  the  Deputy  Attorney  General  on  this  matter.  The  next 
day,  September  20,  1983,  I  received  a  letter  from  Deputy  Attorney  General  Edward 
Schmults.  Mr.  Schmults  informed  me  in  his  letter  that  the  administration  did  not 
think  we  needed  to  have  a  National  Conference  on  Power  Sharing.  They  seemed  to 
think  the  problems  would  take  care  of  themselves. 

It  is  interesting  to  note  the  main  reason  for  the  administration  rejecting  my  pro- 
posal. According  to  Mr.  Schmults'  letter,  they  did  not  think  it  was  wise  to  set  up 
another  "commission"  as  these  kind  of  new  government  entities  tend  to  take  on  a 
life  of  their  own.  Although  I  never  suggested  we  set  up  a  commission,  I  found  that 
excuse  interesting  in  that  it  came  from  the  same  administration  which  has  set  up  a 
commission  to  study  social  security  reform,  the  MX  missile,  hunger  in  America, 
U.S.  policy  in  Central  America,  and  so  forth.  The  week  I  received  this  letter  was  the 
week  the  Attorney  General  announced  the  formation  of  a  commission  on  domestic 
violence.  I  wrote  Mr.  Schmults  to  point  out  this  inconsistency  but  have  never  heard 
back  from  him  on  the  matter.  I  would  like  to  make  the  correspondence  between 
myself  and  the  administration  on  this  matter  a  part  of  the  hearing  record.  I  believe 
it  is  unfortunate  that  the  administration  did  not  move  forward  on  this  proposal,  but 
since  they  did  not,  I  believe  it  is  even  more  important  that  we  in  the  Congress  move 
forward  in  dealing  with  the  concerns  emanating  from  the  Chadha  decision. 

While  I  do  favor  approaching  the  issues  raised  by  the  Chadha  decision  in  a  com- 
prehensive fashion,  at  the  same  time,  I  do  not  think  we  can  let  authorizing  legisla- 
tion which  involves  the  issue  of  legislative  veto  languish.  I  would  urge  this  commit- 
tee, and  the  authorizing  committees,  to  move  bills,  such  as  the  authorization  bill  for 
the  Federal  Trade  Commission,  to  the  floor  at  the  earliest  possible  date.  And,  I 
would  urge  that  you  bring  these  bills  to  the  floor  under  a  rule  which  would  allow 
for  consideration  of  not  one,  but  several,  of  the  alternative  approaches  which  have 
been  proposed.  It  is  time  to  allow  the  House  of  Representatives  to  consider  and  work 
its  will  on  both  legislation  providing  for  comprehensive  legislative  review  proposals 
and  on  legislation  for  particular  agencies  such  as  the  Federal  Trade  Commission. 

I  want  to  commend  Chairman  Pepper  for  convening  these  hearings  on  the  impor- 
tant issues  facing  us  in  the  aftermath  of  the  Chadha  decision,  and  I  look  forward  to 
working  closely  with  this  committee  as  we  move  to  resolve  these  problems.  It  is  very 
important  that  we  act  responsibly,  yet  swiftly,  for  we  must  move  to  reassert  the  con- 
trol of  Congress,  the  elected  Representatives  of  the  people,  over  the  unelected  offi- 
cials in  the  executive  branch  and  the  independent  agencies.  Their  actions  have  the 
force  and  effect  of  law,  and  in  the  end,  the  Congress  stands  accountable  for  those 
laws. 


[From  the  New  York  Times,  July  5,  1983] 

With  the  Veto  Gone 

(By  Robert  E.  Litan  and  William  D.  Nordhaus) 

Washington. — The  United  States  Supreme  Court's  decision  striking  down  the  leg- 
islative veto  corrects  a  longstanding  defect  in  the  Federal  legislative  process. 

Since  the  veto  device  was  introduced  in  the  1930's,  Congress  has  grown  progres- 
sively sloppy  in  writing  laws.  Instead  of  the  careful  crafting  envisioned  by  the 
Founding  Fathers,  Congress  often  gave  a  blank  check  to  the  Executive  or  to  an  inde- 
pendent agency.  But  it  sometimes  reserved  the  right  to  put  a  "stop"  order  on  these 
checks,  by  the  now-unconstitutional  veto,  should  it  later  (spurred  by  a  special-inter- 
est group)  change  its  mind. 

Nowhere  is  the  excessive  delegation  of  legislative  functions  more  extreme  than  in 
economic  and  social  regulation. 

Even  though  regulation  is  as  important  a  part  of  the  legislative  process  as,  say, 
raising  and  spending  revenues,  many  regulatory  statutes  are  egregiously  vague, 
simply  directing  an  agency  to  regulate  in  the  "public  interest."  Natural-gas  prices 
became  regulated  under  a  general  "public  interest"  standard,  not  because  Congress 
decided  it  was  sound  energy  policy.  Cities  are  required  to  make  subways  and  buses 
accessible  to  handicapped  people  even  though  Congress  never  envisioned  this  out- 
come. 

In  other  cases,  statutes  are  specific  but  place  no  limits  on  the  amounts  that  regu- 
lators can  require  firms  to  spend.  Businesses  spent  $32  billion  in  1981  controlling  air 
and  water  pollution  because  Congress  delegated  to  the  Environmental  Protection 
Agency  a  legislative  function  of  taxing  and  spending  on  pollution  control.  Nuclear 
power  is  dying  under  the  weight  of  safety  regulations.  Regulating  everything  from 
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teddy  bears  to  747's,  our  fourth  branch  of  Government  legislates  more  pervasively, 
and  more  autocratically,  than  King  George  III. 

In  the  last  few  years,  many  in  Congress  have  become  concerned  about  this  over- 
delegation.  Legislative  vetoes  are  now  in  place  (but  in  peril)  for  a  few  regulatory 
statutes — in  seat-belt  regulation,  in  Federal  Trade  Commission  rules  and  in  some 
natural-gas  rules. 

In  recent  reform  proposals,  more  over,  many  members  of  Congress  hoped  to  re- 
verse the  problem  of  excessive  Congressional  delegation  by  an  omnibus  legislative 
veto  provision  for  all  major  Federal  regulation.  This  route  is  now  clearly  closed. 

In  the  wake  of  the  decision  nullifying  the  legislative  veto,  the  Nation  should  pause 
to  consider  fundamental  issues  of  who  should  legislate,  and  how. 

Some  think  that  Congress  will  now  have  to  write  highly  detailed  statutes;  others 
think  that,  like  an  overburdened  mule,  Congress  will  simply  balk  and  bring  the  leg- 
islative process  to  a  halt. 

In  the  regulatory  arena,  some  worry  that  the  first  alternative  will  lead  to  overly 
politicized  regulatory  decisions  traditionally  left  to  agency  "experts."  Others,  noting 
that  good  legislation  requires  time  and  effort,  fear  that  Congressmen  will  devote 
neither  and  instead  retreat  to  a  haven  of  noncontroversial  inactivity. 

There  is  a  middle  way.  The  central  problem  for  Congress,  with  no  legislative  veto 
as  a  crutch  to  lean  on,  is  to  structure  its  consideration  of  the  issues,  such  as  regula- 
tory policy,  in  such  a  way  that  precious  Congressional  time  is  devoted  to  major  ques- 
tions, while  execution  and  implementation  are  delegated  to  administrative  agencies. 

We  believe  that  there  is  a  mechanism  through  which  Congress  can  structure  its 
regulatory  decision  making  in  a  fashion  that  meets  both  these  objectives. 

Specifically,  we  suggest  adoption  of  a  "legislated  regulatory  calendar"  under 
which  the  President  would  present  to  Congress  each  year  all  of  the  50  or  so  major 
Federal  regulatory  proposals.  Each  proposal  would  be  accompanied  by  an  analysis  of 
costs  and  benefits.  An  act  of  Congress  would  then  be  required  before  agencies  could 
put  their  rules  in  final  form.  The  calendar  proposal  resembles  the  Congressional 
budget  process,  which  has,  since  1974,  allowed  Congress  to  direct  the  broad  pattern 
of  its  spending.  Such  a  process  could  serve  well  as  a  model  for  regulation. 

A  regulatory  calendar  would  remove  legal  uncertainties  about  rules  (such  as  the 
automobile  air-bag  rule,  still  unresolved  13  years  after  it  was  first  proposed).  It 
would  permit  Congress  and  the  Executive  to  set  regulatory  priorities— a  task  no- 
where performed  today. 

But  most  important,  it  would  provide  a  constitutionally  sound  mechanism  by 
which  central  issues,  such  as  the  quality  of  our  air  and  water  or  the  safety  of  our 
highways,  could  be  directly  decided  not  by  unelected  regulators  but  by  elected  Repre- 
sentatives. 


Congress  of  the  United  States, 

House  of  Representatives, 
Washington,  D.C.,  July  19,  1983. 
The  President, 
The  White  House, 
Washington,  D.C. 

Dear  Mr.  President:  The  Supreme  Court's  decision  relating  to  the  legislative 
veto  has  created  a  situation  of  uncertainty  and  the  potential  for  disruption  and  seri- 
ous confrontation  within  our  Government.  I  would  hope  that  the  Executive  and  Leg- 
islative Branches  can  address  this  new  circumstance  in  a  constructive  and  coopera- 
tive way  so  that  the  manner  of  power  sharing  and  accountability  within  the  Federal 
Government  can  be  resolved  in  a  meaningful  and  harmonious  context. 

I  will  not  address  the  merits  or  demerits  of  the  Court's  decision  nor  relate  the 
historical  and  pragmatic  and  evolutionary  constitutional  development  of  the  legisla- 
tive veto  concept.  You  are  well  aware  of  the  rationale  and  importance  of  the  legisla- 
tive veto,  having  editorially  supported  it  as  a  commentator  and  a  columnist,  having 
specifically  endorsed  it  as  a  candidate  for  President  (Youngstown,  Ohio,  October  8, 
1980)  and  having  embraced  it  as  part  of  the  1980  Republican  Party  Platform.  There- 
fore, I  will  address  myself  to  the  vital  question  of  where  we  go  from  here. 

Obviously,  Congress  can  devise  a  host  of  mechanisms  within  the  scope  of  the 
Court's  decision  that  will  reassert  the  Congressional  authority  over  decisions  of  the 
President,  executive  agencies,  and  independent  agencies.  These  mechanisms  could 
range  from  stripping  away  all,  or  most,  of  the  delegated  discretionary  powers  to  the 
use  of  appropriation  restrictions  to  the  structuring  of  procedural  devices  to  requir- 
ing affirmative  Congressional  approval  for  all  major  actions  or  regulations  to  pro- 
posing a  Constitutional  Amendment — to  name  a  few.  Indeed,  both  the  House  and 
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Senate  have  already  taken  actions  in  the  Court  decision's  aftermath  to  do  some  of 
these  things. 

Some  of  the  potential  Congressional  responses  to  the  Court's  decision  are  more 
intrusive,  restrictive,  and  unwieldy  than  others,  but  all  manner  of  means  will  be 
utilized  to  reassert  an  accountability  to  the  Congress  over  actions  previously  covered 
by  the  legislative  veto. 

So  long  as  this  uncertainty  exists  I  foresee  the  potential  for  years  of  wasteful  and 
better  confrontation  and  even  chaos  in  our  government.  It  is  for  this  reason  that,  as 
one  first  step,  I  urge  the  early  convening  of  a  Conference  on  Power  Sharing  to  ad- 
dress this  new  situation  and  consider  solutions.  I  truly  believe  we  are  at  a  new 
crossroads  in  the  course  of  our  governmental  development,  and  I  believe  we  need  to 
deal  with  it  as  responsibly  and  objectively  as  possible,  not  just  for  the  present  but 
for  the  future  as  well. 

The  Conference  I  propose  would  involve  assembling  representatives  of  the  Execu- 
tive Branch,  leaders  in  the  Congress,  people  from  the  academic  community,  repre- 
sentatives from  "think  tanks"  (e.g.  American  Enterprise  Institute,  the  Brookings  In- 
stitution, etc.),  organized  labor,  the  business  community,  public  interest  groups  and 
the  like.  This  Conference  would  not  be  a  Commission  expected  to  propose  by  consen- 
sus or  vote  specific  solutions,  but  rather  would  be  a  means  for  laying  out  the  prob- 
lem, defining  it,  and  exploring  directions  that  could  lead  to  solutions  in  a  free  and 
oj)en  and  thorough  dialogue.  I  believe  this  Conference  could  meet  for  a  relatively 
short  period  in  early  Fall  and  provide  a  focus  for  the  cooperative  consideration  of 
this  matter.  It  would  take  the  joint  efforts  of  yourself  and  the  Congress  to  call  and 
provide  for  such  a  Conference,  but  I  think  the  benefits  would  be  enormous  and  the 
failure  to  take  such  action  will  leave  the  consideration  of  this  issue  to  years  of  dis- 
ruptive, haphazard  and  confrontational  resolution. 

The  Conference  could  result  in  some  short  term  or  long  term  specific  proposals,  or 
it  could  lead  to  a  subsequent  more  formally  structured  Commission  but  surely  it 
would  go  a  long  way  to  defining  the  dimensions  of  this  problem  and  outlining  areas 
of  concern  that  need  to  be  addressed.  It  would  provide  a  forum  for  providing  a 
common  data  base  and  avoid  having  all  of  the  different  points  of  view  speaking  to 
each  other  from  a  distance  in  press  releases  and  legislative  or  administrative  ac- 
tions. It  would  surely  lead  to  a  better  and  clearer  understanding  of  both  differences 
and  common  ground. 

I  hope  you  will  favorably  consider  this  proposal  so  that  you  and  the  leadership  in 
Congress  can  proceed  without  delay  in  its  implementation  to  provide  for  the  conven- 
ing, preparation,  background  work,  and  staffing  of  the  Conference. 

With  best  wishes,  I  am 
Very  truly  yours, 

Elliott  H.  Levitas, 
Member  of  Congress. 


The  White  House, 
Washington,  August  1,  1983. 

Dear  Elliott:  On  behalf  of  the  President,  I  would  like  to  thank  you  for  your 
letter  proposing  a  Conference  on  Power  Sharing  in  response  to  the  recent  Supreme 
Court  decision  relating  to  the  legislative  veto. 

The  President  appreciates  your  thoughtful  comments  on  this  important  issue. 
Rest  assured  that  your  proposal  is  now  being  shared  with  White  House  Counsel  for 
careful  study  and  consideration. 
With  best  wishes, 
Sincerely, 

Kenneth  M.  Duberstein, 
Assistant  to  the  President. 


Congress  of  the  United  States, 

House  of  Representatives, 
Washington,  D.C.,  September  15,  1983. 

Hon.  Fred  Fielding, 

Counsel  to  the  President,  The  White  House, 

Washington,  D.C. 

Dear  Fred:  What  is  taking  so  long  in  responding  to  my  letter  to  the  President 
about  the  National  Conference  on  Power  Sharing?  I  need  to  have  an  answer  one 
way  or  the  other  within  the  next  ten  days.  ^ 
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I  will  appreciate  your  attention  to  this  matter. 
Very  truly  yours, 


Elliott  H.  Levitas, 
Member  of  Congress. 


The  White  House, 
Washington,  September  19,  1983. 
Hon.  Elliott  H.  Levitas, 
U.S.  House  of  Representatives, 
Washington,  D.C. 

Dear  Elliott:  Thank  you  for  your  note  of  September  15,  inquiring  into  the  status 
of  the  Administration's  response  to  your  proposal  that  a  "Conference  on  Power 
Sharing"  be  convened  to  consider  the  effects  of  the  Supreme  Court's  decision  in  Im- 
migration and  Naturalization  Service  v.  Chadha.  It  is  my  understanding  that  you 
will  soon  be  receiving  a  reply  over  the  signature  of  the  Deputy  Attorney  General.  I 
am  sorry  if  the  delay  has  caused  any  inconvenience. 
Sincerely, 

Fred  F.  Fielding, 
Counsel  to  the  President. 


Office  of  the  Deputy  Attorney  General, 

Washington,  D.C,  September  20,  1983. 
Hon.  Eluott  H.  Levitas, 
House  of  Representatives, 
Washington,  D.C. 

Dear  Eluott:  The  President  has  asked  me  to  respond  to  your  letter  of  July  19, 
1983  regarding  the  aftermath  of  the  Supreme  Court's  legislative  veto  decisions. 

We  enthusiastically  share  your  view  that  the  Legislative  and  Executive  Branches 
should  address  the  issues  created  by  the  legislative  veto  decisions  in  a  constructive 
and  cooperative  way.  We  applaud  your  initiative  in  this  approach.  The  Administra- 
tion looks  forward  to  productive  deliberations  with  you  and  other  interested  Mem- 
bers of  Congress  on  this  subject. 

As  you  know,  the  Administration  provided  testimony  concerning  the  Supreme 
Court's  legislative  veto  decisions  on  July  18,  1983.  At  that  time,  I  was  a  witness 
before  the  Subcommittee  on  Administrative  Law  and  Governmental  Relations  of  the 
Committee  on  the  Judiciary  of  the  House  of  Representatives.  The  positions  which 
the  Administration  expressed  to  Congress  through  my  testimony  included  our  anal- 
ysis of  the  Supreme  Court  decisions  and  our  observations  regarding  potential  future 
actions  to  enhance  the  accountability  of  government  decisionmaking,  particularly  by 
"independent"  agencies.  I  provided,  along  with  my  testimony,  a  comprehensive  in- 
ventory of  all  of  the  statutes  which  we  had  identified  which  contained  legislative 
veto  provisions.  I  am  enclosing  herewith  a  copy  of  my  testimony  and  our  inventory. 

We  have  some  reservations,  at  least  at  this  time,  regarding  the  need  for  a  formal 
conference  or  commission  to  discuss  legislative  vetoes  or  the  appropriate  Executive 
or  Legislative  Branch  response  to  the  Surpeme  Court  decisions.  Since  there  are  so 
many  forms  of  vetoes  connected  with  so  many  different  substantive  laws  which  are 
designed  to  operate  in  such  diverse  ways,  we  are  concerned  with  treating  the  situa- 
tion in  a  manner  which  may  assume  that  one  "solution"  or  "response"  is  desirable 
or  even  possible.  I  believe  it  will  be  useful  to  hear  from  various  scholars  and  com- 
mentators in  the  form  of  articles  and  speeches  and  to  otherwise  listen  to  the  mar- 
ketplace of  ideas  before  formalizing  any  commission  or  conference  structure.  A  pre- 
mature and  structured  forum  for  attempts  to  resolve  these  questions  may  simply 
lead  to  solutions  for  the  sake  of  solutions  before  all  of  the  alternatives  are  analyzed. 

Perhaps  we  should  consider  the  extent  to  which  the  Administrative  Conference  of 
the  United  States  might  be  an  appropriate  forum  for  the  discussion  of  matters  such 
as  this.  As  you  know,  that  is  a  permanent  agency  established  by  Congress  for  the 
purpose  of  providing  a  medium  through  which  Federal  agencies,  assisted  by  outside 
experts,  can  cooperatively  study  mutual  problems,  exchange  information  and  devel- 
op recommendations  on  matters  of  administrative  law.  The  Conference  membership 
includes,  in  addition  to  its  governmental  membership,  thirty-six  private  lawyers, 
university  faculty  members  and  others  specially  informed  in  law  and  government. 
Of  course.  Members  of  Congress  would  participate  fully,  as  experts  or  otherwise,  in 
any  consideration  by  the  Conference  of  issues  raised  by  the  legislative  veto  deci- 
sions. 
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I  believe  we  should  be  reluctant  to  support  the  creation  of  new  entities  for  the 
examination  of  problems  which  can  be  as  easily  considered  by  existing  institutions. 
Ad  hoc  committees  and  commissions,  once  created,  seem  to  develop  perpetual  life. 
Institutions  created  by  the  (Constitution  and  staffed  by  the  dedicated  people  placed 
in  them  by  the  electorate  and  the  President's  appointees  presumptively  ought  to  be 
capable  of  addressing  these  difficult  issues.  I  would  hope  that  this  might  be  an  in- 
stance in  which  we  could  respond  to  this  important  subject  without  creating  another 
government  entity. 
Please  let  me  Imow  if  you  wish  to  discuss  this  in  greater  detail. 
With  best  regards, 

Edward  C.  Schmults, 
Deputy  Attorney  General. 


Congress  of  the  United  States, 

House  of  Representatives, 
Washington,  D.C.,  September  21,  1983. 

Hon.  Edward  C.  Schmults, 

Deputy  Attorney  General,  U.S.  Department  of  Justice, 

Washington,  D.C. 

Dear  Ed:  I  have  your  letter  of  September  20,  responding  to  my  letter  to  the  Presi- 
dent of  July  19  proposing  a  National  Ck)nference  on  Power  Sharing. 

Since  the  Administration  has  rejected  the  proposal  I  made,  it  appears  that  we  are 
destined  for  an  era  of  confrontation  as  well  as  uncertainty  and  confusion.  But  so  be 
it.  The  choice  was  the  Administration's  to  make,  but  I  find  it  hard  to  believe  this 
was  President  Reagan's  personal  decision. 

I  suppose  the  War  Powers  Act  and  some  of  the  authorization  bills  now  moving 
through  Congress  are  as  good  a  place  to  begin  as  any.  Let's  have  at  it. 

The  suggestion  that  the  Administrative  Conference  of  the  United  States  would  be 
an  appropriate  forum  to  discuss  matters  such  as  this  is  hardly  one  that  should  be 
taken  seriously.  The  type  of  policy  considerations  and  expertise  needed  to  deal  with 
this  milestone  in  constitutional  evolution  does  not  exist  in  the  Administrative  Con- 
ference of  the  United  States.  It  has  neither  the  status  nor  purpose  nor  credibility  to 
address  the  full  scope  and  range  of  this  issue. 

To  suggest  that  the  Conference  {not  a  Commission)  I  had  suggested  was  the  cre- 
ation of  a  new  "entity"  or  that  such  a  meeting  and  forum  could  take  on  perpetual 
life  is  totally  absurd.  In  fact  I  find  that  laughable  coming  from  an  Administration 
that  has  established  commissions  for  everything  under  the  sun,  including  Social  Se- 
curity reform.  Central  American  policy,  strategic  weapons  and  arms  control,  educa- 
tional policy,  the  handicapped,  hunger,  just  to  name  a  few.  In  fact,  didn't  the  Attor- 
ney General  himself  just  this  week  announce  a  new  commission  on  domestic  vio- 
lence? Surely,  Ed,  you  were  embarrassed  writing  your  letter  to  me  and  giving  that 
reason.  How  about  telling  me  what  the  real  reason  is. 

I  am  also  somewhat  surprised  that  the  response  to  my  letter  came  from  the  Jus- 
tice Department  rather  than  the  White  House.  The  matter  which  I  addressed  to  the 
President  is  of  such  pervasive  Executive  Branch-Legislative  Branch  policy  nature 
that  to  consign  the  matter  to  the  Justice  Department  rather  than  dealing  with  it 
directly  in  the  White  House  is  perhaps  indicative  of  the  failure  of  the  Administra- 
tion to  appreciate  the  scope  and  extent  of  the  confrontation  that  now — unnecessar- 
ily, but  inevitably — lies  before  us. 
Very  truly  yours, 

Elliott  H.  Levitas, 
Member  of  Congress. 

The  Chairman.  We  sure  appreciate  your  help. 

Any  questions? 

Mr.  Beilenson.  Does  your  office  or  someone  you  know  of  have  a 
list  of  the  35  times  the  veto  has  been  exercised?  I  am  interested 
especially  in  what  occasions  in  recent  years  it  has  been  exercised. 

Mr.  Levitas.  I  can  give  you  some  right  off  the  bat.  The  largest 
number  of  exercises  have  come  out  of  the  Education  and  Labor 
Committee  on  rules  issued  under  the  General  Education  Provisions 
Act.  That  was  a  two-House  veto.  It  had  to  do— just  recently,  I  think 
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last  year,  the  year  before  last — with  some  handicapped  education 
regulation. 

Mr.  Beilenson.  Which  passed  almost  unanimously. 

Mr.  Levitas.  It  passed  unanimously. 

Let  me  give  you  another  example  that  a  lot  of  people  have  for- 
gotten about.  In  the  aftermath  of  Watergate,  Congress  passed  a  law 
dealing  with  the  handling  of  Presidential  tapes  by  GSA  and  had  a 
legislative  veto,  because  there  was  some  suspicion  that  maybe  GSA 
would  not  handle  them  in  a  way  that  Congress  wanted.  On  two  oc- 
casions— three  occasions,  twice  in  the  House  under  the  leadership 
of  John  Brademas,  and  once  in  the  Senate — Congress  vetoed  regu- 
lations by  GSA  dealing  with  the  custody  of  Presidential  tapes. 

Mr.  Beilenson.  OK.  Some  more  substantive  ones  now,  the  more 
controversial  ones. 

Mr.  Levitas.  There  was  an  attempt  to  veto  the  regulations  deal- 
ing with  seatbelts,  passive  restraints.  Congress  defeated  the  disap- 
proval. The  veto  was  introduced  but  was  not  passed.  The  used  car 
rule  was  vetoed.  And  FERC — the  phase  II  incremental  gas  pricing. 

Mr.  Beilenson.  What  happened  to  the  veto  of  the  FTC's  rule  on 
funeral  practices? 

Mr.  Levitas.  Never  got  to  the  floor. 

Let  me  make  a  point  here.  One  of  the  arguments — I  don't  think 
you  want  to  get  into  the  political  arguments,  but  some  people  say 
this  favors  business.  It  doesn't  favor  business.  It  is  a  two-edged 
sword.  There  are  regulations  that  environmentalists  and  consum- 
ers would  have  gone  after  had  this  mechanism  been  there.  For  ex- 
ample, I  remember  during  the  Ford  administration  when  they 
downgraded  the  beef  quality  standards  by  regulation.  Many  of  the 
things  Mrs.  Gorsuch  and  Mr.  Watt  were  able  to  accomplish,  we 
would  have  had  some  way  to  deal  with. 

Mr.  Beilenson.  Are  we  talking  about  including  any  criteria  that 
must  be  used  as  a  basis  for  overturning  agency  decisions? 

Mr.  Levitas.  I  would  urge  you  not  to  do  that. 

Mr.  Beilenson.  In  other  words,  we  are  relegislating. 

Mr.  Levitas.  That  is  right.  I  would  simply  say  we  are  making  a 
legislative  decision.  If  you  do  anything  other  than  that,  you  are  in 
effect  making  a  judicial-type  decision:  Did  the  agency  exceed  its  au- 
thority? It  may  have  or  may  not  have.  I  think  that  is  a  judgment 
that  the  Congress  should  be  making  at  the  time  it  exercises  the 
veto. 

Mr.  Beilenson.  Do  you  think  it  is  irrelevant  whether  or  not  they 
are  going  beyond  their  authority?  You  are  saying  even  if  it  is  clear 
they  did  not,  but  we  don't  like  what  they  are  doing,  or  we  changed 
our  mind,  in  effect,  perhaps 

Mr.  Levitas.  That  is  a  political  argument.  I  am  saying  as  you 
structure  your  mechanism,  I  don't  think  you  ought  to  write  it  in. 

I  think  one  of  the  arguments  we  would  have  to  fight  out  as  legis- 
lators is  to  say,  "I  want  to  see  this  vetoed  because  they  exceed  their 
power."  And  you  say,  "No,  that  is  not  at  all  the  case;  they  did  not 
exceed  their  power.  You  just  don't  like  what  they  did."  And  I  think 
that  is  a  very  relevant  consideration. 

But  I  think  you  make  a  mistake  by  trying  to  spell  that  out.  I 
think  it  then  becomes  a  judicial  consideration  rather  than  a  politi- 
cal or  legislative  consideration.  I  think  that  is  one  of  the  things  we 
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have  to  be  responsible  for,  rather  than  trying  to  spell  it  out.  I  think 
you  create  problems  by  doing  that  rather  than  solve  problems. 

Mr.  Beilenson.  Thank  you,  Mr.  Chairman. 

The  Chairman.  Thank  you  very  much,  Mr.  Levitas.  We  appreci- 
ate your  valuable  contribution.  We  want  to  work  with  you  and 
keep  in  consultation  with  you. 

Mr.  Levitas.  Any  way  I  can  help,  Mr.  Chairman. 

The  Chairman.  Thank  you  very  much. 

That  is  the  last  witness  scheduled  for  today.  We  recess  the  hear- 
ing. 

[Whereupon,  at  12:30  p.m.,  the  committee  adjourned,  subject  to 
the  call  of  the  Chair.] 


LEGISLATIVE  VETO  AFTER  CHADHA 


THURSDAY,  FEBRUARY  23,  1984 

House  of  Representatives, 

Committee  on  Rules, 

Washington,  D.C. 

The  committee  met,  pursuant  to  notice,  at  2  p.m.,  in  room  H-313, 
the  Capitol,  Hon.  Claude  Pepper  (chairman)  presiding. 

Present:  Representatives  Pepper,  Derrick,  Beilenson,  Frost,  and 
Wheat. 

OPENING  STATEMENT  OF  HON.  CLAUDE  PEPPER,  CHAIRMAN  OF 

THE  COMMITTEE  ON  RULES 

The  Chairman.  The  committee  will  come  to  order,  please. 

Mr.  Dante  Fascell  is  our  first  witness,  but  I  want  to  make  a  brief 
opening  statement,  and  perhaps  by  the  time  I  have  completed  my 
own  statement,  Mr.  Fascell  will  be  here. 

Today  the  Rules  Committee  continues  its  hearings  on  the  legisla- 
tive veto.  The  issue  arises  because  of  the  Supreme  Court's  decision 
in  the  case  Immigration  and  Naturalization  Service  v.  Chadha 
which  found  the  legislative  veto  unconstitutional.  Following  the 
Court's  decision  17  committee  chairmen  wrote  to  me  expressing 
their  belief  that  precipitous  action  in  this  area  could  lead  to  more 
troubling  consequences  than  those  which  were  raised  by  the  Su- 
preme Court  decision.  These  chairmen  requested  that  the  Commit- 
tee on  Rules  provide  a  forum  to  analyze  the  complex  institutional 
and  legal  issues  pertaining  to  the  Chadha  decision 

Accordingly,  the  Rules  Committee  is  going  to  try  to  be  helpful  in 
coordinating  the  responses  of  the  standing  committees  as  well  as 
the  responses  of  individual  Members  of  Congress.  The  job  ahead 
will  not  be  easy  since  the  legislative  veto  is  not  a  single  device  but 
a  variety  of  devices  applied  to  a  wide  range  of  policy  areas.  The 
fundamental  problem  is  not  a  sudden  reallocation  of  constitutional 
prerogatives  but  instead  the  dismantling  of  a  host  of  delicate,  often 
hard-won  interbranch  accommodations  that  have  become  the  basis 
of  useful  working  relationships  between  the  Congress  and  the  Exec- 
utive in  a  number  of  sensitive  areas. 

The  congressional  response  will  be  shared  by  those  who  persist- 
ently and  doggedly  pursue  their  course  as  well  as  by  those  who  act 
as  conciliators  in  the  never-ending  process  of  bringing  extremes  to 
the  center.  It  will  also  be  formed  by  those  who  understand  the 
practicalities  of  the  political  process  as  well  as  by  those  with 
knowledge  of  history  and  a  vision  of  the  future. 

The  Rules  Committee  held  2  days  of  hearings  on  this  subject  in 
November  1983.  At  that  time  we  received  testimony  from  the  Hon- 
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orable  John  Dingell,  the  Honorable  James  J.  Florio,  the  Honorable 
Carl  Levin,  the  Honorable  Joe  Moakley,  the  Honorable  Charles 
Grassley,  the  Honorable  Trent  Lott,  the  Honorable  Morris  K. 
Udall,  the  Honorable  Elliott  H.  Levitas,  and  a  distinguished  panel 
of  academicians:  Dr.  Joseph  Cooper,  Dr.  Louis  Fisher,  Dr.  Charles 
O.  Jones,  Dr.  Morris  S.  Ogul,  and  Dr.  Norman  Ornstein. 

Today,  in  continuing  our  hearings  on  the  legislative  veto,  we 
have  invited  committee  chairmen  and  their  ranking  minority  mem- 
bers as  well  as  some  public  witnesses  to  look  at  the  following  ques- 
tions: Why  did  Congress  create  the  legislative  veto?  How  did  it 
affect  various  areas  of  public  policy?  What  alternatives  to  the  legis- 
lative veto  are  available,  if  any? 

These  hearings  will  continue  on  February  29  and  March  1,  1984, 
at  which  time  witnesses  will  examine  the  impact  of  the  Court's  de- 
cision on  the  authorization/appropriation  process.  We  will  devote 
special  attention  to  five  issues: 

No.  1.  Any  effect  the  Supreme  Court  decision  may  have  on  riders 
on  appropriation  bills; 

No.  2.  The  use  of  regular  or  supplemental  appropriations  bills  to 
disapprove  deferrals; 

No.  3.  The  appropriateness  of  a  constitutional  amendment  that 
would  give  Congress  the  legislative  veto  and  the  President  the  item 
veto; 

No.  4.  Nonstatutory  controls  such  as  committee  and  subcommit- 
tee prior  approval  of  agency  reprogramming; 

No.  5.  The  use  of  internal  roles  as  a  substitute  for  legislative  veto 
such  as  the  practice  of  the  House  Public  Works  Committee  requir- 
ing GSA  to  prepare  building  prospectuses  in  response  to  committee 
resolutions. 

In  additional  hearings  on  March  7  and  March  8,  1984,  the  Com- 
mittee will  examine  the  impact  of  the  Supreme  Court  ruling  on  the 
administrative  process,  on  March  21,  the  impact  on  the  judicial 
process,  and  on  March  22,  the  impact  of  expedited  procedures  on 
House  operations. 

As  I  stated  when  we  dealt  with  this  complex  of  issues  last  fall, 
we  start  our  deliberations  without  any  preconceptions  as  to  a  pre- 
ferred solution  in  any  area  or  with  a  preference  for  any  device.  We 
will  seek  advice  and  counsel  from  a  variety  of  different  perspec- 
tives and  disciplines;  from  each  branch  of  our  Government,  from 
the  business  world  and  academia,  from  Republicans  and  Demo- 
crats, and  any  other  source  that  can  assist  us.  In  the  end,  we  hope 
we  may  distill  from  this  collective  wisdom  a  framework  for  action 
keeping  in  mind  as  Jefferson  advised  us,  that,  "The  patch  should 
be  commensurate  with  the  hole." 

Mr.  Fascell,  we  are  delighted  to  have  you  as  the  distinguished 
chairman  of  the  Committee  on  Foreign  Affairs. 

We  welcome  your  statement. 

STATEMENT  OF  HON.  DANTE  B.  FASCELL,  CHAIRMAN,  HOUSE 
FOREIGN  AFFAIRS  COMMITTEE 

Mr.  Fascell.  Mr.  Chairman  and  members  of  the  Rules  Commit- 
tee, let  me  first  thank  you,  Mr.  Chairman,  for  undertaking  this 
task. 
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I  think  it  is  vitally  important  that  this  outstanding  and  presti 
ous  committee  address  the  issue  that  you  have  described  in  yo 
opening  statement,  and  develop  a  constitutionally  acceptable  alt* 
native. 

The  Committee  on  Foreign  Affairs  held  some  hearings  on  tl 
subject  last  year  in  July.  We  had  any  number  of  witnesses  from  t 
administration.  We  had  some  legal  scholars,  we  had  the  counsel 
the  House,  and  we  entered  into  discussion.  I  believe  the  transcri 
has  been  made  available  to  the  committee  and  it  might  be  useful 
you  and  staff,  as  you  pursue  this  matter,  because  we  were  looki: 
at  the  effect  on  the  parameters  as  it  applied  to  the  jurisdiction 
the  Foreign  Affairs  Committee. 

The  Chairman.  We  have  examined  that,  Mr.  Fascell,  and  foui 
it  most  useful. 

Mr.  Fascell.  As  you  know,  we  have  16  statutes  which  are  affe( 
ed.  The  principal  two  are  the  War  Powers  Act  and  the  Arms  Co 
trol  Provisions  under  36(b). 

By  the  way,  Mr.  Chairman,  I  have  a  prepared  statement  whicl: 
would  like  to  submit  for  the  record. 

The  Chairman.  Without  objection,  it  will  be  received. 

Mr.  Fascell.  We  are  confronted  with  the  proposition  as  legis] 
tors  which  is  most  undesirable.  Without  getting  into  the  merits 
demerits  of  the  Court's  decision,  and  how  far  it  is  legislatively 
politically,  the  fact  is  that  in  dealing  with  the  delegation  of  authc 
ity,  the  legislative  branch  to  the  executive  branch,  we  are  nc 
under  constraint,  and  it  is  not  a  satisfactory  solution  to  the  pre 
lem  to  say  that  we  must  here  not  delegate  at  all  because  we  a 
have  no  control  or  restraint  on  the  delegation  of  authority  on 
made  or  to  say  that  if  you  delegate,  the  only  way  you  can  have  ai 
control  on  it  would  be  either  to  repeal  the  authority  of  the  deleg 
tion  or  to  withhold  the  money  to  the  Executive. 

Both  of  those  are  extremely  blunt  and  difficult  instruments 
use  in  the  political  process. 

It  is  obvious  for  that  reason  that  the  legislative  veto  proce 
came  into  being  so  that  some  more  sensible  and  reasonable  a 
proach  could  be  taken  to  it. 

In  36(b),  for  example,  where  the  Congress  is  trying  to  exercii 
reasonable  oversight  and  authority  with  respect  to  delegation 
power  on  arms  sales  where  we  establish  a  threshold  saying  ov( 
and  above  a  certain  amount  we  must  be  notified  of  the  act  and  tl 
Congress  has  the  right  to  act  in  disapproval  if  it  so  wants  to. 

Our  only  choice  now,  obviously,  would  be  to  either  withdraw  a 
of  that  authority  to  the  Executive,  or  to  pass  a  joint  resolution  i 
every  case  of  either  approving  or  disapproving,  both  of  which  ai 
cumbersome,  and  we  are  beginning  to  struggle  with  that  procei 
ourselves.  It  is  a  lot  better,  therefore,  to  approach  this  from  tl: 
overall  viewpoint,  it  seems  to  me,  than  to  have  every  legislatiA 
committee  where  their  jurisdiction  is  impacted  as  a  result  of  tt 
Chadha  decision,  to  try  to  deal  with  that  separately. 

That  is  where  the  committees  are  now.  Everybody  is  going  \ 
come  to  grips  with  that  problem  as  they  run  through  their  author 
zation  bills  as  they  come  up  for  renewals  or  the  administration  r^ 
quests  are  there. 
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I  am  not  sanguine  enough  to  believe  that  we  are  going  to  find  an 
immediate  solution  here  this  year.  We  may  have  to  ride  with 
where  we  are  today  until  such  time  as  the  overall  view  can  be 
taken  and  an  easier  approach  can  be  found. 

Without  claiming  to  be  a  legal  scholar,  although  I  was  once 
almost  in  the  ballpark  with  the  chairman  of  this  committee  in 
terms  of  legal  capability  and  the  normal  measurement  of  a  criteria 
that  is  used  to  determine  one's  legal  ability,  meaning  he  had  a  lot 
more  money  than  I  did,  I  have  come  down  on  the  side  that  there 
has  to  be  a  sensible  way  of  meeting  the  problem  constitutionally. 

Maybe  my  logic  is  tortured  in  some  way  because  I  have  not  ex- 
amined the  impact  of  the  Chadha  decision  that  carefully  although 
I  have  listened  to  a  few  legal  scholars  and  entered  into  a  rather 
lengthy  discussion  with  them  in  the  hearings  before  the  Foreign 
Affairs  Committee. 

However,  to  say  that  we  cannot  as  a  legislative  body  make  a  con- 
ditional or  limited  delegation  of  authority  seems  to  me  to  be  deny- 
ing us  under  the  Constitution  something  which  we  are  entitled  to 
do.  To  say  as  a  legal  proposition  under  the  Constitution  that  the 
only  delegation  of  authority  we  can  make  is  a  complete  delegation 
of  authority  in  every  case  does  not  seem  to  me  to  make  good  law  or 
good  public  policy. 

If  that  is  the  case,  we  had  better  darn  well  change  something  if 
that  is  really  what  we  are  confronted  with.  I  am  not  sure  and  the 
legal  scholars  will  address  the  point  on  how  far  in  their  judgment 
the  direction  or  the  dicta  in  the  Chadha  case  goes  toward  the  ulti- 
mate proposition,  and  maybe  the  legal  brains  can  come  together, 
and  I  hope  you  can,  in  drafting  some  median  ground  that  meets 
the  constitutional  task. 

If  we  take  the  pure  position  that  there  has  to  be  action  by  both 
parties  in  a  presentment  to  the  President  in  every  single  case,  we 
are  going  to  have  to  change  a  lot  of  statutes  in  this  country,  and 
my  judgment  is  it  will  create  havoc  with  all  kinds  of  delegations  of 
authority — just  pick  out  any  trade  for  example — my  goodness,  and 
we  are  concerned  about  the  foreign  policy  aspects. 

I  wish  you  well  in  your  studies. 

Right  now,  we  are  reasonably  content  in  the  Foreign  Affairs 
Committee,  to  take  what  legislative  action  seems  prudent  without 
going  too  far  in  trying  to  establish  a  precedent  and  wishing  you 
and  your  colleagues  on  the  committee  success  in  trying  to  solve 
this  problem. 

I  want  to  thank  you  very  much,  Mr.  Chairman. 

[Mr.  Fascell's  prepared  statement  follows:] 

Prepared  Statement  of  Hon.  Dante  B.  Fascell,  Chairman,  House  Foreign 

Affairs  Committee 

Mr.  Chairman  and  Members  of  the  Rules  Committee.  Thank  you  for  your  kind 
invitation  to  appear  before  the  Rules  Committee  today  to  testify  on  the  impact  of 
the  Immigration  and  Naturalization  Service  v.  Chadha  decision  on  the  legislative 
process.  It  is  always  a  pleasure  to  appear  before  this  prestigious  committee  and  es- 
pecially to  address  an  issue  on  which  the  Chairman  and  Dean  of  the  Florida  delega- 
tion has  taken  the  leadership  to  develop  a  constitutionally  acceptable  alternative  to 
the  legislative  veto  provisions  currently  in  law. 

The  Committee  on  Foreign  Affairs  conducted  a  series  of  extensive  hearings  on 
July  19,  20,  and  21,  1983,  to  examine  the  far-reaching  Chadha  ramifications  on  the 
16  statutes  within  the  purview  of  the  committee.  Of  special  concern  to  the  Commit- 
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tee  was  the  impact  of  the  decision  on  the  War  Powers  Resolution  and  Section  36(b) 
of  the  American  Export  Control  Act  relating  to  congressional  disapproval  of  arms 
sales.  The  Committee  heard  testimony  from  Mr.  Stanley  Brand,  former  legal  coun- 
sel to  the  House  of  Representatives;  the  Honorable  Kenneth  W.  Dam,  Deputy  Secre- 
tary of  State,  and  the  Honorable  Edward  C.  Schmults,  Deputy  Attorney  General, 
representing  the  Executive  Branch;  and  Professors  Gene  Gressman  and  David  A. 
Martin,  two  recognized  legal  scholars  in  the  area  of  congressional  vetoes.  I  have  pro- 
vided copies  of  the  Committee's  printed  hearings  for  your  perusal.  I  believe  that  the 
information  contained  in  the  printed  hearings  will  assist  you  in  developing  alterna- 
tives to  the  current  legislative  veto  mechanisms. 

It  would  be  an  exercise  in  futility  for  me  to  argue  why  Congress  adopted  various 
legislative  veto  mechanisms  and  how  they  affected  the  Foreign  Affairs  Committee's 
jurisdiction.  The  legal  scholars  can  address  these  issues.  The  legislative  veto  was,  at 
least  in  theory,  a  unique  device  designed  by  Congress  to  conditionally  delegate  cer- 
tain authorities  to  the  Executive  Branch  while  trying  to  maintain  the  status  quo 
ante. 

The  fact  remains  that  this  Congress  has  made  large  scale  delegations  of  authority 
to  executive  and  independent  agencies  conditioned  on  now  unconstitutional  legisla- 
tive veto  mechanisms.  Furthermore,  the  Supreme  Court  in  Chadha  has  broadly  de- 
cided that  the  legislative  veto  provisions  are  severable  absent  a  showing  that  Con- 
gress would  not  have  enacted  the  remainder  of  the  statute  without  the  unconstitu- 
tional provisions,  thus  leaving  the  statutes  stand  without  the  legislative  veto  provi- 
sions. In  essence,  the  Supreme  Court  has  shifted  the  legislative  law  making  author- 
ity vested  in  the  elected  Representatives  in  Congress  to  the  life-tenured  Federal 
judges  by  giving  the  judges  the  authority  to  redraft  the  statutes  passed  by  this  legis- 
lative body  and  signed  into  law  by  the  President.  Congress  cannot  ignore  the  pros- 
pect of  the  courts  interjecting  themselves  into  the  sensitive  legislative  process  of 
Congress,  particularly  in  the  foreign  affairs  area. 

The  Foreign  Affairs  Committee  has  confronted  the  legislative  veto  issue  on  a  wait- 
and-see/statute-by-statute  basis.  This  approach  has  worked  on  a  short-term  basis 
since  no  consensus  alternative  or  alternatives  have  emerged  as  a  viable  replacement 
for  the  current  legislative  veto  mechanisms.  For  example,  the  Committee  responded 
to  two  international  events  involving  U.S.  armed  forces  in  Lebanon  and  Grenada 
when  the  President  failed  or  refused  to  report  under  Section  4(a)(1)  of  the  War 
Powers  Resolution.  In  both  cases.  Congress  acted  on  appropriate  legislation  and  the 
President  signed  the  joint  resolution  on  Lebanon  into  law.  However,  if  Congress  is 
going  to  regain  control  over  the  institutional  powers  it  has  already  delegated,  then 
it  must  develop  a  consensus  alternative  or  alternatives  that  are  constitutionally  ac- 
ceptable in  the  post  Chadha  environment. 

The  witnesses  who  testified  before  our  Committee  agree  that  a  joint  resolution  of 
approval  or  disapproval  would  be  constitutionally  acceptable  under  the  Chadha  cri- 
teria; i.e.,  they  would  meet  the  bicameral  and  presentment  requirements  of  Chadha 
and  the  subsequent  decisions  in  Consumers  Energy  Council  v.  FERC  and  Consumers 
Union  of  United  States  v.  FTC  I  agree  that  these  alternatives  are  constitutionally 
acceptable  and  should  be  substituted  for  the  present  legislative  veto  provision  in 
some  statutes  within  the  Foreign  Affairs  Committee's  jurisdiction.  For  example. 
Congress  specifically  delegated  to  the  President  the  authority  to  make  arms  sales 
and  unless  Congress  curtails  this  authority,  the  President  will  be  free  to  sell  to  any 
country  pursuant  to  the  legislative  veto  free  Arms  Export  Control  Act.  However,  I 
am  sympathetic  to  those  legal  scholars  who  argue  that  the  Chadha  decision  did  not 
automatically  negate  all  forms  of  the  legislative  veto,  especially  in  the  foreign  af- 
fairs area  where  no  authority  has  been  delegated  and  most  especially  in  the  case  of 
the  War  Powers  Resolution.  The  same  Supreme  Court  has  refused  on  a  number  of 
occasions  to  rule  on  foreign  policy  disputes  between  the  Congress  and  the  Executive 
Branch. 

Mr.  Chairman,  I  congratulate  you  and  this  distinguished  Committee  for  your  ef- 
forts to  resolve  this  critical  conflict.  You  are  faced  with  the  difficult  task  of  develop- 
ing a  constitutionally  acceptable  alternative  or  alternatives  to  the  existing  legisla- 
tive veto  provisions;  a  device  that  Congress  can  use  in  executing  its  foreign  policy 
obligations  without  creating  a  constitutional  crisis  with  the  executive  branch. 

I  hope  that  my  comments  will  contribute  to  your  deliberations.  I  will  be  pleased  to 
offer  the  services  of  our  Committee  staff  for  any  consultations  that  might  be  helpful 
to  you  as  you  proceed  in  this  matter. 

The  Chairman.  Are  there  any  questions  of  Mr.  Fascell? 
Mr.  Fascell.  Mr.  Chairman,  I  might  point  out  that  the  citations 
are  all  contained  in  my  prepared  statement. 
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The  Chairman.  Mr.  Derrick? 

Mr.  Derrick.  I  have  no  questions. 

The  Chairman.  You  have  made  an  excellent  statement,  and  I 
think  you  have  stated  very  clearly  and  rightly  a  problem  Congress 
faces  without  the  authority  to  make  any  kind  of  veto  or  submit  any 
kind  of  additional  requirements. 

If  you  are  saying  it  is  no  solution  to  say,  of  course,  you  can  do  it 
by  joint  resolution  and  send  it  to  the  President,  that  is  just  another 
statute.  That  is  just  passing  another  law. 

You  can  always  pass  another  law  to  repeal  another  one,  so  you 
are  not  talking  about  a  solution  to  the  problem. 

I  think  we  all  recognize  it  may  have  been  that  Congress  has  gone 
further  into  the  legislative  veto  than  we  should  have,  and  maybe 
all  of  our  committees  should  examine  carefully  when  they  are 
using  a  legislative  veto  to  see  if  it  is  necessary  in  the  public  inter- 
est or  to  effectuate  the  public  interest  of  that  legislation  to  impose 
those  conditions  that  are  provided  in  a  legislative  veto,  or  is  there 
any  other  way  we  can  get  the  same  result  that  will  be  a  satisfac- 
tory alternative. 

Once  Congress  feels  just  like,  for  example,  your  committee  grant- 
ing economic  aid  to  some  country  in  some  part  of  the  world.  Do  you 
want  to  condition  that  maybe  on  observing  human  rights  or  not 
being  guilty  of  certain  violations  of  the  law  and  the  like. 

You  would  not  want  your  money  to  be  expended  unless  it  was 
going  to  be  expended  subject  to  those  conditions. 

You  need  a  lot  of  flexibility,  not  just  an  arbitrary  provision  in 
the  law.  Somebody  has  to  take  a  look  at  it  to  see  if  the  intentions 
are  being  violated. 

We  had  17  standing  committees  which  wrote  this  committee  a 
letter  and  asked  us  to  take  the  initiative  in  looking  into  this  ques- 
tion to  see  what  we  could  come  up  with  to  protect  the  legitimate 
powers  of  the  Congress. 

We  thank  you  very  much  for  coming  and  making  your  very  able 
statement. 

Mr.  Fascell.  Thank  you,  Mr.  Chairman. 

The  Chairman.  Our  next  witness  is  the  Honorable  Jack  Brooks, 
chairman  of  the  House  Government  Operations  committee  and 
with  him  is  the  distinguished  ranking  Minority  Member  of  that 
distinguished  committee,  the  Honorable  Frank  Horton. 

Mr.  Brooks,  we  are  pleased  to  have  you  here,  and  we  will  be 
happy  to  hear  you. 

STATEMENT  OF  HON.  JACK  BROOKS,  CHAIRMAN,  HOUSE 
GOVERNMENT  OPERATIONS  COMMITTEE 

Mr.  Brooks.  I  want  to  congratulate  you  for  holding  this  series  of 
hearings  to  investigate  the  appropriate  congressional  response  to 
the  Supreme  Court's  legislative  veto  decision  of  last  spring.  There 
is  no  issue  more  vital  to  Congress'  institutional  integrity  than  the 
question  of  how  it  should  carry  out  its  functions  of  oversight  of  the 
agencies  and  department  of  the  executive  branch.  The  Supreme 
Court's  decision  has  denied  Congress  one  tool  which  it  had  adopted 
with  increasing  frequency  in  recent  years  to  insure  that  the  execu- 
tive branch  and  independent  agencies  would  be  responsive  to  the 
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intent  of  Congress.  However,  the  decision  does  not  prevent  our  ex- 
amining other  ways  of  carrying  out  this  goal  and  strengthening  the 
other  tools  at  our  disposal. 

I  want  to  say  at  the  outset  that,  while  I  don't  think  there  is  any 
Member  of  Congress  who  has  been  more  vigorous  than  I  have  been 
in  working  for  effective  oversight  of  executive  branch  agencies  by 
the  Congress,  on  many  occasions  in  recent  years,  I  have  argued  the 
dubious  constitutionality  of  the  legislative  veto  procedure.  I  can't 
gain  much  satisfaction  from  any  Supreme  Court  action  that  weak- 
ens Congress  in  its  relationship  with  the  executive  branch.  Never- 
theless, I  feel  that  the  decision  was  proper  as  a  matter  of  constitu- 
tional law. 

My  committee's  experience  with  the  legislative  veto  mechanism 
stems  from  its  historic  use  in  the  statutes  which  for  decades,  in  one 
form  or  another,  have  permitted  the  President  to  reorganize  statu- 
tory functions  of  the  executive  branch  through  the  submission  of 
reorganization  plans.  As  a  matter  of  fact,  it  is  very  likely  that  reor- 
ganization authority  was  one  of  the  first  statutes,  if  not  the  first,  to 
make  use  of  the  legislative  veto  mechanism.  The  Executive  Reorga- 
nization Act  of  1932,  a  couple  of  years  before  you  and  I  entered 
Congress,  Mr.  Chairman,  provided  for  congressional  disapproval  of 
reorganization  plans  by  either  House  of  Congress.  Subsequent 
grants  of  reorganization  authority  to  the  President  have  provided 
for  other  forms  of  legislative  veto. 

When  the  last  congressional  grant  of  reorganization  authority  ex- 
pired a  few  years  ago,  concurrent  with  the  Supreme  Court's  consid- 
eration of  the  legislative  veto  case,  I  asked  the  Attorney  General 
for  his  view  of  the  constitutionality  of  reorganization  authority  in 
light  of  its  position  in  opposition  to  the  legislative  veto.  As  a  result 
of  the  administration's  reply,  the  current  bill  providing  for  reorga- 
nization authority,  H.R.  1314,  which  has  been  approved  by  my  com- 
mittee and  has  been  referred  to  your  committee,  since  May  14  of 
last  year,  provides  for  positive  approval  of  reorganization  plans  by 
a  joint  resolution  of  Congress,  rather  than  for  disapproval  by  a  one- 
House  legislative  veto. 

Mr.  Chairman,  I  said  earlier  that  the  Supreme  Court's  legislative 
veto  decision  should  not  prevent  the  Congress  from  exercising  its 
constitutional  function  of  seeing  to  it  that  executive  branch  agen- 
cies follow  the  will  and  intent  of  Congress  in  carrying  out  delegated 
responsibilities.  Congress  has  other  means  at  its  disposal  to  insure 
that  executive  branch  agencies  adhere  to  congressional  intent.  The 
most  important  of  these  is  vigorous  and  continuous  oversight  of 
these  operations  by  the  committees  of  Congress. 

Various  mechanisms  can  be  adopted  to  facilitate  this  oversight 
process.  I've  found  that  an  extremely  effective  tool  is  a  statutory 
requirement  that  the  agency  notify  committees  of  Congress  of  ac- 
tions taken  pursuant  to  delegated  authority.  An  example  of  such  a 
requirement  is  the  provision  in  the  Federal  property  and  Adminis- 
trative Services  Act  which  mandates  that  the  General  Services  Ad- 
ministration notify  appropriate  committees  of  Congress  of  plans  to 
dispose  of  Federal  property  by  means  other  than  competitive  bid. 
They  want  to  trade  it  off  or  brother-in-law  it  to  somebody. 

This  requirement  is  a  direct  and  forthright  means  of  preserving 
Congress'  constitutional  authority  over  Federal  property  and  main- 
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taining  scrutiny  over  executive  branch  actions  in  this  area.  It 
makes  no  provision  for  vetoing  a  property  transaction  or  altering 
the  terms  of  such  a  transaction.  But  it  does  carry  with  it  the  clear 
possibility  that  the  executive  branch  agency  will  be  held  to  account 
if  the  congressional  committee  with  jurisdiction  over  this  area  feels 
that  the  agency  is  failing  to  administer  the  statute  as  Congress  in- 
tended. I  can  tell  you,  Mr.  Chairman,  that  the  possibility  of  a  week 
of  intensive  subcommittee  hearings  tends  to  concentrate  an  agency 
administrator's  mind  wonderfully. 

As  a  footnote,  I  should  add  that  a  court  of  claims  judge,  caught 
up  in  the  enthusiasm  of  the  legislative  veto  decision,  has  ruled  that 
this  reporting  provision  is  unconstitutional-^even  though  it  pro- 
vides for  no  legislative  veto  and  no  means  by  which  Congress  could 
block  the  agency's  action. 

An  amicus  brief  in  opposition  to  the  Court  of  Claims  decision  was 
filed  this  week  on  behalf  of  me  and  the  committee's  ranking  minor- 
ity member,  Frank  Horton,  and  I  think  that  it  is  likely  that  the 
case  will  not  stand  up  on  appeal.  This  decision,  however,  does  point 
out  the  need  for  Congress  to  monitor  judicial  developments  closely 
in  the  wake  of  the  Supreme  Court's  legislative  veto  decision. 

In  conclusion,  Mr.  Chairman,  I  want  once  again  to  stress  the  al- 
ternatives to  the  legislative  veto  which  Congress  possesses.  I  have 
described  the  committee  reporting  requirement  which  we  have 
found  to  be  particularly  effective  in  the  case  of  real  property  trans- 
actions. Other  arrangements,  both  formal  and  informal,  can  be 
adapted  to  the  particular  arrangements,  both  formal  and  infornial, 
can  be  adapted  to  the  particular  statutory  framework  over  which 
Congress  needs  to  maintain  scrutiny.  I  think  it  would  be  beneficial 
for  us  to  recognize  that  there  is  no  single  magic  bullet  that  will 
meet  all  of  Congress'  needs  in  this  area.  Rather,  we  have  a  number 
of  different  techniques  we  can  use,  all  aimed  at  the  single  goal  of 
effective  oversight. 

The  process  of  vigorous  oversight  by  the  committees  of  Congress, 
and  the  knowledge  by  agency  heads  that  they  have  a  committee  of 
Congress  looking  over  their  shoulder  as  they  administer  functions 
delegated  by  Congress,  will  serve  the  same  purpose  as  legislative 
veto,  and  will  do  the  job  in  a  constitutional  manner. 

I  hope  that  this  series  of  hearings  will  focus  on  such  means  of 
insuring  that  congressional  intent  is  carried  out  and  that  Congress 
thereby  will  be  able  to  fulfill  its  constitutional  responsibilities  in  a 
more  efficient  manner  in  the  future,  without  arbitrary  distortions 
of  their  clear  intent  by  various  Government  agencies. 

The  Chairman.  Thank  you  very  much,  Mr.  Brooks. 

Mr.  Horton. 

STATEMENT  OF  HON.  FRANK  HORTON,  RANKING  MINORITY 
MEMBER,  HOUSE  GOVERNMENT  OPERATIONS  COMMITTEE 

Mr.  Horton.  Mr.  Chairman,  I  have  a  fairly  lengthy  statement  I 
will  ask  be  put  in  the  record  of  this  hearing. 

With  your  permission,  I  will  summarize  that  statement  orally. 

The  Chairman.  Without  objection,  it  is  so  received. 

Mr.  Horton.  First  of  all,  I  think  Dante  Fascell  gave  an  excellent 
dissertation  on  this  Chadha  decision.  I  would  like  to  underscore 


and  agree  with  what  he  said  in  regard  to  the  impact  of  that  deci- 
sion. 

The  Constitution  was  early  interpreted  by  Justice  Marshall,  I 
think  in  the  Marbury  v.  Madison  case,  to  provide  for  equal  but  sep- 
arate branches.  I  really  feel  this  decision  impinges  on  the  authority 
we  have  as  legislators.  It  does  that  in  a  very  subtle  way,  but  it  does 
it  very  directly,  too. 

Jack  Brooks  has  brought  out  how  the  Government  Operations 
Committee,  over  the  years  since  1932,  has  had  experience  with  the 
reorganization  authority.  Under  it,  a  reorganization  plan  was  sent 
up  here  by  the  President.  We  would  then  vote  on  a  motion  of  disap- 
proval, and  then  if  you  approved  of  the  plan,  you  had  to  vote  no. 

I  remember  there  was  a  lot  of  confusion  about  that  procedure, 
but  it  did  operate  to  make  it  possible  for  the  executive  branch  to 
reorganize  very  quickly  and  not  have  to  go  through  the  lengthy 
process  of  having  both  Houses  act,  and  the  President  sign,  a  bill. 

The  Chairman.  The  executive  branch  has  approved  the  veto  in 
the  bill. 

Mr.  HoRTON.  It  did  in  the  past. 

As  Mr.  Brooks  said,  last  May,  prior  to  the  Chadha  decision,  we 
approved  legislation  in  the  Government  Operations  Committee 
which  would  require  both  Houses  to  pass  any  reorganization  plan, 
and  the  President  to  sign  the  resolution,  for  it  to  become  law. 

We  have  established  a  new  process  and  we  can  probably  live 
with  it,  although  it  eliminates  one  of  the  old  law's  incentives  for 
the  executive  to  reorganize.  Rather  than  use  this  new  procedure, 
they  may  just  leave  the  authority  alone. 

I  want  to  emphasize  the  last  point  the  chairman  made.  Jack 
Brooks  was  talking  about  a  provision  in  the  Federal  Property  and 
Administrative  Services  Act.  There,  there  is  no  legislative  veto,  but 
what  the  Court  is  construing  as  a  legislative  veto  is  the  fact  that 
we  are  asking  the  GSA  to  report  to  the  Congress.  We  ask  the  In- 
spectors General  to  make  a  report  to  us  every  year.  That  is  very 
important  to  us.  That  is  not  a  legislative  veto. 

I  personally  think  the  Court's  opinion  is  an  unreasonable  exten- 
sion of  the  Chadha  decision.  The  Court  is  running  down  the  trail 
saying,  "We  got  them  now,  and  we  will  get  everything."  I  think 
that  the  Court  is  trying  to  extend  the  concept  of  legislative  veto  to 
the  point  where  it  will  be  impossible  for  us  to  get  any  information 
from  the  Executive. 

We  have  filed  an  amicus  curiae  brief  on  that,  and  we  hope  that 
decision  will  be  changed. 

Mr.  Chairman,  as  far  as  I  am  concerned,  you  are  probably  one  of 
the  most  able  Members  of  the  House  to  deal  with  this  subject  on  an 
individual  basis  because  of  your  wide  experience  in  the  Senate  and, 
more  recently,  the  last  22  years  here  in  the  House.  I  am  glad  that 
your  committee  is  looking  into  this  issue. 

Mr.  Brooks.  Mr.  Chairman,  we  will  furnish  you  a  copy  of  that 
brief  which  I  just  received  yesterday  for  your  perusal  and  consider- 
ation. 

The  Chairman.  Do  you  recall  in  roughly  how  many  of  the  cases 
supposedly  covered  by  the  Chadha  decision  contain  legislative 
vetoes  for  your  Committee  on  Government  Operations? 

Mr.  Brooks.  We  had  133. 
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If  you  are  asking  how  many  reorganization  plans,  about  133  reor- 
ganization plans  have  been  submitted  by  the  Presidents  over  the 
last  50  years. 

He  is  going  to  put  into  jeopardy  that  number  of  statutes  and  I 
think  that  is  foolishness.  He  is  asking  constitutional  questions  that 
nobody  asked  him.  No,  thank  you,  but  no  thank  you.  I  am  hopeful 
that  better  judgment  can  prevail. 

The  Chairman.  I  share  your  hope  very  strongly,  Mr.  Brooks. 

As  a  matter  of  fact,  as  you  know,  the  very  able  dissent  of  Mr. 
Justice  White  in  the  Chadha  case  lays  out  very  clearly  as  you  have 
indicated,  the  overreaching  nature  of  that  decision.  In  the  first 
place,  the  Court  just  rather  cavalierly,  as  Justice  White  said,  de- 
clared unconstitutional  more  statutes  than  had  been  invalidated  by 
the  courts  in  the  history  of  the  country  with  one  sweep,  with  all 
kinds  of  various  situations. 

Yours  are  primarily  reorganization  cases.  Others  would  be  like 
attaching  reasonable  conditions  to  the  grant  of  funds. 

Mr.  Brooks.  It  would  disrupt  the  entire  framework  of  Govern- 
ment. It  is  just  absolute  foolishness,  Mr.  Chairman,  to  allow  that  to 
happen. 

The  Chairman.  I  feel  while  Congress  should  carefully  examine 
the  exercise  of  veto,  perhaps  it  should  not  be  done  unless  it  is  abso- 
lutely necessary  and  if  you  can't  find  any  other  way  to  achieve 
what  you  want  to  achieve,  but  I  think  we  should  keep  putting  it  in 
legislation,  let  it  go  back  to  the  courts  and  up  through  the  system. 

One  fellow  said  to  me  the  Court  is  good  in  making  distinctions. 
They  will  begin  to  carve  out  a  differentiation  between  these  par- 
ticular cases  and  the  sweeping  judgment  they  entered  in  the 
Chadha  case,  and,  eventually,  by  having  these  different  types  of 
cases,  they  will  come  to  a  sound  distinction  as  to  what  cases  are 
proper  for  legislative  veto  and  what  cases  are  not. 

Mr.  Derrick? 

Mr.  Derrick.  Mr.  Brooks,  did  you  say  you  agreed  with  the  deci- 
sion of  the  Supreme  Court  or  did  I  misunderstand? 

Mr.  Brooks.  Basically,  I  did  on  the  constitutional  issue.  I  always 
had  questions  about  it.  I  think  we  get  around  it  in  the  new  reorga- 
nization bill. 

Mr.  Derrick.  You  agree  with  the  law  but  not  necessarily  with 
the  conclusion? 

Mr.  Brooks.  That  is  right. 

Mr.  Derrick.  I  agreed  with  them,  I  think,  probably  and  also 
agreed  with  the  law  as  well  as  the  decision. 

To  me,  the  legislative  veto  is  just  a  further  extension  of  the  legis- 
lative process  that  is  not  needed.  The  process  has  to  end  at  some 
point.  When  we  say  all  right,  everybody  go  home  for  awhile,  this  is 
done,  let's  see  how  it  works.  As  you  pointed  out  in  your  statement, 
we  can  have  at  our  disposal  many  things  such  as  conducting  over- 
sight hearings. 

Mr.  Brooks.  We  have  some  other  tools,  but  this  new  legislative 
reorganization  plan  provides  for  approval  in  both  Houses  and  is 
clearly  within  the  constitutional  law. 

We  ought  to  try  to  win  this  case  on  appeal  so  that  they  do  not 
jeopardize  all  the  statutes  they  have  jeopardized  already.   It  is 
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pretty  hard  for  Congress  to  pass  a  bill  to  take  care  of  everything 
you  have  done. 

It  is  difficult  to  pass  a  resolution  that  approves  all  of  the  acts  of 
the  Board  of  Directors  for  the  past  year.  That  is  kind  of  tricky  in 
Congress. 

The  Chairman.  Mr.  Beilenson? 

Mr.  Beilenson.  Thank  you,  Mr.  Chairman. 

I  agree  with  the  gentleman's  testimony  very  much. 

Unfortunately,  most  of  the  committees  do  not  work  as  well  as 
yours  does. 

Mr.  Brooks.  Thank  you. 

Mr.  Beilenson.  Some  of  the  Appropriations  subcommittees  do 
but  people  do  not  work  hard  enough  anymore.  They  are  too  busy 
running  for  election  and  they  do  not  do  their  work.  If  they  did 
their  work,  we  would  not  need  a  legislative  veto.  We  have  other 
ways  of  doing  things. 

The  Chairman.  Thank  you  very  much. 

We  will  have  to  recess  briefly  for  a  rollcall. 

Mr.  Brooks.  We  will  get  you  a  copy  of  the  amicus  brief. 

[Mr.  Morton's  prepared  statement  follows:] 

Prepared  Statement  of  Hon.  Frank  Horton,  Ranking  Minority  Member,  House 

Government  Operations  Committee 

Mr.  Chairman  and  Members  of  the  Committee,  I  want  to  congratulate  you  on 
your  review  of  the  impact  of  the  Supreme  Court's  Chadha  decision,  which,  as  Mr. 
Justice  White  observed  in  his  dissent,  "strikes  down  in  one  fell  swoop  provisions  in 
more  laws  enacted  by  Congress  than  the  Court  (had)  cumulatively  invalidated  in  its 
history."  I  very  much  appreciate  your  inviting  me  to  testify  here  today. 

In  your  letter,  Mr.  Chairman,  you  asked  me  in  my  capacity  as  ranking  minority 
member  of  the  Government  Operations  Committee  to  address  three  questions:  Why 
did  Congress  have  the  legislative  veto?  How  did  it  affect  (my)  committee's  jurisdic- 
tion? What,  if  anything,  would  you  recommend  as  an  alternative  to  the  legislative 
veto  for  the  matters  within  (my)  committee's  jurisdiction? 

The  Government  Operations  Committee  can  provide  a  unique  perspective  on  these 
questions  for  two  reasons:  first,  a  predecessor  committee  of  ours  originated  the  first 
legislative  veto  provision  to  become  law,  and  second,  one  statute  under  our  jurisdic- 
tion is  currently  the  focus  for  a  court's  attempt  to  expand  the  scope  of  the  Chadha 
decision  by  broadening  the  definition  of  what  constitutes  a  legislative  veto.  I  want  to 
discuss  each  of  these  laws  with  you  today. 

The  original  legislative  veto  was  contained  in  a  title  of  the  legislative  branch  ap- 
propriations Act  for  fiscal  year  1933.  This  title,  based  on  a  suggestion  by  President 
Hoover,  granted  the  President  new  authority  to  reorganize  the  executive  branch  of 
government.  Under  the  title,  which  was  inserted  into  the  bill  as  an  amendment  by 
the  Select  Committee  on  Economy,  the  President  could  issue  executive  orders  trans- 
ferring functions  between  or  among  agencies;  an  order  would  not  take  effect,  howev- 
er, if  either  House  of  Congress  passed  a  resolution  disapproving  it  within  60  days  of 
its  receipt. 

The  purpose  of  this  title  was  to  encourage  the  President  to  achieve  economies  in 
government — a  pressing  matter  in  1932 — without  ceding  legislative  authority  to 
him.  I  have  gone  back  and  taken  a  look  at  the  House  debate  on  the  title,  and  discov- 
ered that  even  at  the  inception  of  the  legislative  veto.  Members  thought  seriously 
about  the  constitutionality  of  the  device  and  considered  it  a  compromise  between 
two  conflicting  views  of  powers  granted  by  the  Constitution  to  the  executive  and  leg- 
islative branches. 

Representative  Holaday  of  Illinois,  the  principal  proponent  of  vast  Executive 
powers  to  reorganize  Government  agencies,  sparked  a  debate  on  this  subject  by  pro- 
posing to  eliminate  the  section  of  the  title  which  established  the  right  of  either 
House  of  Congress  to  invalidate  an  executive  order.  He  argued  that  "the  economies 
possible  under  .  .  .  this  bill  are  curtailed  by  the  two  sections  (which)  .  .  .  require 
that  any  consolidations  that  the  President  may  make  must  come  back  for  the  ap- 
proval of  Congress.  *  *  *  I  am  in  favor,  in  the  face  of  the  emergency  that  confronts 
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this  country,  of  giving  such  authority  to  the  President  (alone)."  Representative 
Mapes  of  Michigan  seconded  this  viewpoint,  saying  that  "some  very  good  lawyers 
say  the  passage  of  legislation  giving  the  President  the  power  to  reorganize  and  con- 
solidate the  departments  and  activities  of  the  Government  .  .  .  would  be  in  itself 
sufficient  repeal  or  amendment  of  the  statutes  which  created  those  activities  to  au- 
thorize or  permit  the  President  to  make  the  consolidations  and  reorganizations 
without  reference  to  any  further  action  by  the  Congress." 

On  the  other  side  of  the  issue,  Representative  Vinson  of  Kentucky,  who  was  later 
Chief  Justice  of  the  United  States,  argued,  "Under  (the  section  creating  a  legislative 
veto)  there  is  an  abdication  and  delegation  of  power  to  the  President  of  the  United 
States  to  legislate,  and  if  (that  section)  becomes  law,  it  will  be  the  first  time  in  the 
history  of  the  Congress  that  such  power  was  ever  given  to  any  President."  Repre- 
sentative LaGuardia  of  New  York  maintained,  "As  far  as  I  am  concerned,  being  a 
fundamentalist  and  very  conservative  in  my  belief  in  and  attitude  toward  the  Con- 
stitution, I  would  not  even  go  (as  far  as  establishing  a  legislative  veto)  ...  I  prefer 
the  procedure  under  existing  law  that  Congress  act  on  its  own  initiative  or  on  rec- 
ommendation of  the  President,  and  that  until  Congress  does  legislate  affirmatively, 
no  law  is  enacted." 

In  between  these  advocates  were  the  Members  of  the  Economy  Committee  who 
had  proposed  the  compromise.  They  indicated  that  they  had  given  much  thought  to 
the  question  of  constitutionality.  Representative  Douglas  of  Arizona,  who  later 
became  President  Roosevelt's  first  Budget  Director,  spoke  for  them,  explaining  that 
Mr.  Holaday's  amendment  to  remove  the  legislative  veto  from  the  title  "would  dele- 
gate to  the  President  legislative  powers  which  cannot  be  delegated  by  Congress." 
These  Members  apparently  had  no  concern,  however,  that  their  creation  shared  the 
same  failing. 

The  legislation  regarding  transfers  and  consolidation  of  executive  agency  func- 
tions has  been  renewed,  in  various  forms,  15  times  since  1932.  Although  the  law  fre- 
quently lapsed,  it  was  in  effect  for  most  of  the  hgdf-century  ending  in  1981,  when  the 
latest  reauthorization  terminated. 

Throughout  this  period,  renewal  of  the  legislative  veto  contained  in  this  authority 
was  a  focal  point  for  debate  concerning  the  law.  The  veto  was  almost  always  includ- 
ed in  the  reauthorization,  but  distinguished  Members  frequently  warned  of  its  fail- 
ings. In  1939,  for  example,  three  members  of  the  Select  Committee  on  Governnient 
Organization,  including  Representative  Dirksen  of  Illinois,  stated,  "This  bill  is  a 
device  to  allow  the  Executive  to  obtain  legislation  by  indirection  rather  than  by  the 
usual  and  proper  method  of  legislating.  Does  Congress  propose  at  this  time,"  they 
asked,  "to  surrender  the  American  form  of  government  and  the  constitutional 
method  of  legislating,  .  .  .  for  .  .  .  the  delegation  of  more  power  to  the  Presi- 
dent?" In  1977,  Representative  Brooks  of  Texas,  the  current  chairman  of  the  Gov- 
ernment Operations  Committee,  argued,  "(M)y  understanding  of  the  manner  in 
which  laws  are  made  under  our  system  of  government  (is  that  before  a  plan  could 
go  into  effect,  a  majority  of  the  House  and  Senate  would  have  to  approve  them).  To 
allow  a  President's  proposals  to  become  law  without  any  action  by  Congress  ...  is 
more  in  keeping  with  a  system  that  permits  a  ruler  to  govern  by  decree." 

Under  the  Reorganization  Act,  Presidents  proposed  over  one  hundred  plans  for 
improving  government  efficiency  by  consolidating  or  transfering  functions  among 
agencies.  Since  1939,  the  Congress  allowed  91  plans  to  take  effect.  Twenty-three 
were  disapproved.  President  Truman  made  the  greatest  use  of  the  Act,  proposing  47 
plans,  mainly  for  the  purpose  of  implementing  the  recommendations  of  the  first 
Hoover  (Commission.  President  Nixon  made  the  most  masterful  use  of  this  law,  es- 
tablishing through  it  such  agencies  as  the  Office  of  Management  and  Budget,  Envi- 
ronmental Protection  Agency,  National  Oceanic  and  Atmospheric  Administration, 
ACTION,  and  Drug  Enforcement  Administration.  President  Johnson  reorganized 
the  entire  District  of  Columbia  Government  under  this  authority. 

All  these  proposals  came  under  the  jurisdiction  of  the  Government  Operations 
Committee  and  its  predecessors.  The  Reorganization  Act  encouraged  Presidents  to 
think  in  terms  of  achieving  economies  in  administration  by  restructuring  functions. 
It  provided  (Congress  with  the  expertise  to  evaluate  these  plans,  because  each  of 
them  was  referred  to  the  Committee  with  government-wide  management  experi- 
ence. A  direct  consequence  of  this  arrangement  has  been  better  management  of  the 
executive  branch  of  government. 

In  summary,  Mr.  Chairman,  the  success  of  the  Reorganization  Act  has  always 
hinged  on  two  crucial  features:  guaranteed  consideration  of  Presidential  plans  on  a 
timely  and  orderly  basis,  with  Congress'  role  limited  to  veto  only.  These  conditions, 
while  the  subject  of  considerable  spirited  debate,  have  generally  been  felt  necessary 
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to  encourage  Presidents  to  undertake  the  arduous  task  of  government  reorganiza- 
tion. 

Of  these  features,  the  more  important  is  the  expedited  consideration  of  plans.  The 
fact  that  plans  must  be  reviewed  quickly  by  the  House  and  Senate  is  what  most 
encourages  Presidents  to  use  the  reorganization  authority.  In  the  past,  as  a  practical 
matter,  I  supported  the  use  of  the  legislative  veto  in  the  context  of  the  Reorganiza- 
tion Act.  My  supported  stemmed  from  the  fact  that  the  Act  has  been  with  us  for 
many  years  and  on  the  whole  has  worked  well.  In  looking  back  over  the  record, 
however,  I  note  that  the  last  23  plans  which  were  sent  to  the  Congress— over  a 
period  of  14  years— were  all  permitted  to  become  law.  We  obviously  didn't  use  the 
legislative  veto  much;  perhaps  it  was  not  such  an  essential  tool  after  all.  However, 
be  that  as  it  may,  now  that  the  veto  is  no  longer  available  to  us^  I  think  we  need  to 
develop  a  replacement  for  it  that  preserves  the  incentive  of  the  Executive  Branch  to 
propose  and  implement  reorganizations,  while  retaining  Congress'  right  to  a  final 
say  on  reorganization  matters. 

Happily,  under  the  leadership  of  Mr.  Brooks,  the  Government  Operations  Com- 
mittee began  even  before  the  Chadha  decision  to  rewrite  the  Reorganization  Act  in 
a  constitutionally-permissible  way.  On  May  3,  1983,  we  approved  legislation  to 
renew  the  Reorganization  Act.  It  continues  to  provide  for  expedited  consideration 
for  Presidential  plans,  but  in  place  of  the  legislative  veto  requires  that  each  plan 
pass  both  Houses  of  Congress  and  be  signed  by  the  President  in  orcar  to  become 
law.  This  bill  retains  the  advantages  of  previous  statutes,  it  is  clearly  constitutional, 
and  it  has  the  support  of  the  Administration.  H.R.  1314  has  been  before  your  com- 
mittee for  several  months,  Mr.  Chairman,  and  I  urge  you  most  strenuously  to  give 
the  whole  House  an  opportunity  to  consider  it. 

The  other  item  I  want  to  discuss  briefly  is  a  statute  that  does  not  create  legisla- 
tive veto,  but  has  been  construed  by  a  court  to  do  so.  This  is  section  213(e)(6)  of  the 
Federal  Property  and  Administrative  Services  Act  of  1949,  40  U.S.C.  484(e)(6).  This 
law  says  that: 

"Except  as  otherwise  provided  by  this  paragraph,  an  explanatory  statement  of  the 
circumstances  of  each  disposal  by  negotiation  of  any  real  or  personal  property 
having  a  fair  market  value  in  excess  of  $1,000  shall  be  transmitted  (by  the  Adminis- 
trator of  General  Services)  to  the  appropriate  committees  of  the  Congress  in  ad- 
vance of  such  disposal.  *  *  *" 

As  you  can  see,  this  statute  clearly  creates  nothing  more  than  a  reporting  require- 
nient;  it  does  not  authorize  the  Congress  to  prohibit  any  executive  action.  This  pro- 
vision has  allowed  us  to  monitor  some  of  GSA's  operations,  but  not  to  control  them. 
As  a  matter  of  fact,  until  GSA  recently  changed  its  regulations,  the  agency  often 
completed  sales  to  which  the  Committee  had  registered  opposition. 

As  I  read  the  Chadha  decision,  it  expressly  sanctions,  in  dicta,  a  similar  require- 
ment. A  reporting  provision,  the  Court  said,  permits  "Congress'  oversight  of  the  ex- 
ercise of .  .  .  delegated  authority  .  .  .  ." 

Nevertheless,  in  a  recent  case  in  the  Claims  Court  City  of  Alexandria  v.  United 
States,  No.  560-82L,  Oct.  20,  1983),  this  statute  was  ruled  unconstitutional.  The 
judge  agreed  that  the  case  "does  not  involve  an  explicit  veto  by  one  House  of  Con- 
gress." She  found  the  provision  to  be  invalid,  however,  because  "a  procedure  estab- 
lished by  statute,  regulation,  and  practice  is  presented  whereby  one  committee  of 
one  House  of  Congress  can  intervene  in  and  stop  a  decision  of  the  Executive  Branch 
to  contract."  The  judge  noted  that  the  regulation  implementing  the  statute  places 
restrictions  on  Executive  actions;  it  says  that  a  proposed  negotiated  disposal  shall  be 
consummated  only  if  the  agency  has  not  received  an  adverse  comment  from  a  Con- 
gressional committee  within  35  days  from  the  date  of  submission  of  the  explanatory 
statement.  The  judge  also  relied  heavily  on  the  then-Acting  GSA  Administrator's 
testimony  that  he  was  contemplating  making  a  sale  until  a  Government  Operations 
Committee  staff  member  indicated  that  the  Committee  might  not  view  it  favorably. 

Mr.  Chairman,  I  think  that  this  decision  is  wrong.  If  it  is  allowed  to  stand,  it 
would  set  a  precedent  that  could  invalidate  the  many  other  reporting  provisions 
which  Congress  has  established  as  a  means  of  aiding  in  oversight  of  executive 
branch  operations.  Although  many  of  these  provisions  create  paperwork  which  is 
rarely  if  ever  read,  some  of  them  are  indispensable  to  my  committee  and  others  in 
their  work.  Mr.  Brooks  and  I,  as  Chairman  and  ranking  minority  member  of  the 
Government  Operations  Committee,  are  filing  an  amicus  curiae  brief  in  the  Court  of 
Appeals  for  the  Federal  Circuit,  urging  that  the  decision  be  overturned.  I  call  the 
Claims  Court's  opinion  to  your  attention  because  if  it  is  upheld  on  appeal,  the  scope 
of  your  inquiry  into  legislative  vetoes  will  have  to  become  far  broader  than  it  now 
is. 
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That  concludes  my  statement,  Mr.  Chairman.  I  would  be  happy  to  answer  anj 
questions  which  the  Committee  might  have. 

[The  amicus  curiae  brief  referred  to  by  Mr.  Brooks  follows:] 
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INTEREST  OF  AI-IICI  CURIAE 

The  Chairman  and  Ranking  Member  of  the  Committee  on 
Government  Operations  of  the  House  of  Representatives  appear 
to  support  the  constitutionality  of  provisions  of  the 
Federal  Property  and  Administrative  Services  Act  of  1949,  53 
Stat.  377,  40  U.S.C.  §471  et  seq.  (1976  ed.  and  Supp.  Ill) 
declared  unconstitutional  by  the  Court  below  under  the 
authority  of  INS  v.  Chadha,  103  S.Ct  2764  (1983)  . 

Under  the  terms  of  the  statute  governing  the  sale  of 
government  property  declared  to  be  "surplus,"  4  0  U.S.C. 
§472  (g) ,  the  terms  of  negotiated  sale  are  to  be  submitted  to 
the  House  Committee  on  Government  Operations  by  the  Adminis- 
trator of  General  Services  Administration  (GSA) .   Id. , 
§484  (e)  (6)  . 

In  its  decision  in  this  case,  the  Court  below  construed 
the  requirement  that  the  GSA  submit  an  explanatory  statement 
concerning  negotiated  sales  of  surplus  property  to  consti- 
tute an  impermissible  "legislative  veto"  rendered  invalid  by 
the  Supreme  Court's  decision  in  INS  v.  Chadha ,  supra. 

The  obvious  interest  of  the  committee  in  preserving 
statutes  under  which  it  receives  information  necessary  to 
perform  its  legislative  and  oversight  functions  compel  its 
Chairman  and  Ranking  Member  to  present  their  view  to  the 
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Court  on  the  questions  presented  concerning  the  constitu- 
tionality of  the  statute. 

Indeed,  in  Chadha  itself,  and  the  companion  cases 
decided  subsequent  thereto-'  it  fell  to  the  legislative 
parties  to  defend  the  constitutionality  of  the  statutory 
provisions  at  issue. 

As  the  Court  noted  in  remarking  on  the  argument 
advanced  by  the  House  of  Representatives  respecting  the  lack 
of  adversariness,  "Congress  is  the  proper  party  to  defend 
the  validity  of  a  statute  when  a  government  agency,  as  a 
defendant  charged  with  enforcing  the  statute,  agrees  with 
plaintiffs  that  the  statute  is  inapplicable  or 
unconstitutional."   INS  v.  Chadha ,  103  S.Ct  at  2778. 
Although  here  the  agency  apparently  will  defend  the  statute 
against  judicial  sua  sponte  onslaught  below,  it  is  the 
Committee's  interests  which  will  be  most  vitally  affected  by 
the  judicial  nullification  of  the  statute.   Moreover, 
because  of  the  adverse  decision  below  would  have  on  scores 
of  other  statutes  which  require  reporting  or  submission  of 
infoirmation  to  Congress  by  hundreds  of  executive, 
independent,  and  advisory  agencies,  it  is  important  for  the 
Court  to  have  the  views  of  the  bipartisan  Committee 


—  Process  Gas  Consumers  Group  v.  Consumer  Energy 
Council  of  America,  103  S.Ct.  3556  (mem.)  and  Consumers 
Union  of  United  States  v.  FTC,  103  S.Ct.   3556  (1983)   See 
also  Pacific  Legal  Foundation  v.  Watt,  539  F.Supp.  982 
(D.Mont.  1981)  reconsideration  denied,  539  F.Supp.  1194 
(1982);  League  of  Women  Voters  v.  FCC,  489  F.Supp.  517  (E.D, 
Calif.  1980) 
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leadership  on  the  statute's  operation  to  assist  in 
evaluating  constitutionality. 

SUMMARY  OF  ARGUMENT 
The  Court  below  struck  down  a  provision  of  law  which 
requires  the  agency  responsible  for  the  negotiated  sale  of 
surplus  government  property  to  merely  submit  an  explanatory 
statement  to  the  appropriate  committees  of  Congress.   The 
Court  catapulted  itself  across  the  constitutional  rubicon  of 
invalidating  validly  enacted  statutory  provisions,  sua 
sponte  without  urging  by  the  parties  or  an  ample  opportunity 
by  the  government  to  adequately  address  the  constitutional 
issue  broached  by  the  Court. 

The  Court  determined  that  under  the  recent  decision  in 
INS  V.  Chadha,  103  S.Ct.  2764,  striking  down  the  so-called 
legislative  veto  because  of  its  violation  of  the  constitu- 
tionally prescribed  procedures  for  lawmaking,  the  provision 
of  the  Federal  Property  and  Administrative  Services  Act  of 
1949,  supra,  requiring  submission  of  reports  on  the  proposed 
negotiated  sale  of  surplus  property,  together  with  informal 
discussions  between  committee  staff  and  agency  personnel, 
constituted  a  de  facto  legislative  veto. 

The  Court  further  declared  that  the  requirement  imposed 
upon  the  agency  to  report,  the  subsequent  informal  dis- 
cussions, and  the  agency  regulations,  impermissibly  permit 
the  Committee  to  intervene  in  and  block  an  Executive  Branch 
decision,  all  in  contravention  of  Chadha. 
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The  decision  below  represents  a  quantum  expansion  of 
the  Supreme  Court's  decision  in  Chadha  which  is  not  jus- 
tified by  the  Court's  holding  on  legislative  veto  or  the 
constitutional  prescriptions  for  proper  lawmaking  which 
inform  the  decision.   In  addition,  the  Court  in  Chadha 
explicitly  recognized  as  constitutional  and  legitimate  the 
power  of  Congress  to  require  agencies  to  "report"  and  "wait" 
ancillary  to  Congress'  authority  to  legislate. 

The  Court  below  erroneously  and  without  precedent  or 
authority  utilized  the  subjective  state  of  mind  of  agency 
officials  to  arrive  at  its  finding  that  the  statute  was 
unconstitutional . 

ARGUMENT 

1.    THE  LOWER  COURT  MISCONCEIVES  THE  EXPLANATORY  STATEMENT 
REQUIRED  BY  40  U.S.C.  §484  (e)  (6)  AS  A  LEGISLATIVE  VETO 

A.    The  Court  Below  Erred  in  Construing  the  Submission 
of  Information  to  the  Committee  as  Conferring 
Binding  Power  to  Reverse  an  Executive  Decision 

The  Court  below  held  that  the  explanatory  statement 
required  to  be  submitted  to  the  House  Committee  by  the 
statute,  while  not  "technically"  requiring  "congressional 
approval,"  City  of  Alexandria  v.  United  States,  No.  560-82L 
(Ct.Cls.,  issued  October  20,  1983)  Slip  Op.  at  13;  conceding 
that  it  "merely  provides  that  prior  to  disposal  ...  an 
explanatory  statement  must  be  transmitted  to  the  appropriate 
committees  of  Congress,"  id.,  and  that  "[t]his  case  does  not 
involve  an  explicit  veto  by  one  House  of  Congress,"  never- 
theless permits  Congress  to  "intervene  in  and  stop  a 
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decision  of  the  Executive  branch."   Id.   Indeed,  the 
legislative  history  of  the  statute  cited  by  the  Court  states 
unequivocally  that  the  explanatory  statement  required  to  be 
submitted  "is  viewed  merely  as  a  procedure  for  informing 
Congress  of  deviation  from  the  customary  method  of  publicly 
advertised  competitive  disposal  .  .  .  [which]  has  not  been 
one  of  approving  or  disapproving  each  negotiated  sale,  but 
rather  one  of  general  review  and  of  registering  objection 
when  it  seems  apparent  that  the  proposed  sale  is  not  in  the 
best  interest  of  the  Government."   H.R.Rep.  No.  1763,  85th 

Cong.,  2d  Sess.,  reprinted  in  1958  U.S.  Code  Cong.  &  Ad. 

2/ 
News  2876  (emphasis  added) .— 

This  self-imposed  agency  deference  to  congressional 

sentiment  was  deemed  equivalent  to  a  true  legislative  veto, 

despite  absence  of  an  "explicit"  veto  mechanism.   The  Court 

premised  its  decision  on  testimony  that  agency  personnel 

were  "dissuaded"  from  taking  action  in  defiance  of  Congress 

because  of  the  "spectre"  of  oversight  hearings."   The 

testimony  was  critical  to  the  Court's  conclusion  that  "[i]n 

practice,  then,  one  House  of  Congress,  by  committee,  can 

veto  a  proposed  sale  by  the  Executive  branch  to  which 


2/ 

—   It  should  be  noted  that  it  is  the  implementing 

regulation,  not  the  statute,  which  conditions  consummation 
of  the  sale  upon  the  "absence  of  adverse  comment  by  an 
appropriate  committee  .  .  .  ."  41  C.F.R.  §101-47 . 304-12 (f) 
(1982).   The  Court  below  interpreted  the  regulations  as  a 
determination  that  the  "Acting  Administrator  deemed  himself 
bound  by  the  requirement"  to  submit  an  explanatory  state- 
ment.  Similarly,  the  other  administrative  materials  indi- 
cate it  is  GSA  which  imposes  Cormiittee  approval  as  a  prere- 
quisite to  consummation.   See,  City  of  Alexandria  v.  United 
States ,  supra ,  Slip. Op.  at  3-4. 
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Congress,  pursuant  to  art.  IV,  §3,  cl.  2  of  the  Constitu- 
tion, has  delegated  its  authority  to  dispose  of  public 
property."   City  of  Alexandria  v.  United  States,  supra.  Slip 
Op.  at  17. 

Finally,  the  Court  below  held  "that  the  practice  of  a 
coimnittee  of  the  House  of  Representatives  intervening  and 
stopping  negotiated  sales  of  surplus  property  proposed  by 
the  GSA  is  an  unconstitutional  invasion  of  the  separation  of 
powers."   ^.  at  20-21. 

Amici  submit  that  the  Court  erred  in  construing  the 
procedure  for  "informing  Congress,"  H.R.Rep.  No.  1763,  1958 
U.S.  Code  Cong.  &  Ad  News  at  2867,  as  tantamount  to  a 
legislative  veto. 

The  theory  that  requiring  agencies  of  government  to 
report  their  activities  to  Congress  impermissibly  interferes 
in  the  executive  functions  is  an  unjustified  reading  of  the 
statute,  the  legislative  history  and  the  Chadha  decision  on 
which  the  holding  is  presumably  based.   In  addition,  because 
the  provision  neither  binds  the  Administrator  nor  expressly 
provides  for  disapproval,  it  does  not  impermissibly  inter- 
fere in  executive  decisionmaking. 

The  textual  distinction  between  the  statute  at  issue  in 
Chadha,  section  244 (c)  of  the  Immigration  and  Nationality 
Act,  8  U.S.C.  §1254 (c),  and  the  provision  of  law  in  this 
case,  is  readily  apparent.   A  side-by-side  comparison  of  the 
operative  language  demonstrates  the  textual  distinction: 
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Section  244  (c)  (2)  Section  484  (e)  (6) 

. . .  i^  during  a  session  An  explanatory  statement 

of  the  Congress  at  which  a         of  each  disposal  by- 
case  is  reported. .. either  the      negotiation  of  any  real 
Senate  or  the  House  passes  a       or  personal  property 
resolution  stating  in  substance    having  a  market  value  in 
that  it  does  not  favor  the         excess  of  $1,000  shall  be 
supspension  of  such  deportation,    prepared.   Each  such  the 
Attorney  General  shall  there-      statement  shall  be  trans- 
upon  deport  such  alien....         mitted  to  the  appropriate 

committees  of  Congress  in 
advance  of  such 
disposal. . . . 

In  the  case  of  the  Immigration  and  Nationality  Act,  the 
statxrte  explicitly  devolves  upon  each  House  of  Congress  the 
power  to  pass  a  resolution  disapproving  and  negating  the 
Attorney  General's  action,  which  because  it  altered  both 
Chadha's   status  and  had  "the  purpose  and  effect  of  altering 
the  legal  rights,  duties,  and  relations  of  persons  .  .  . 
outside  the  legislative  branch,"  INS  v.  Chadha,  103  S.Ct  at 
2784,  was  determined  to  violate  the  established  constitu- 
tional procedures  for  legislation.   In  the  case  at  hand,  the 
statute  neither  expressly  authorizes  "legislative"  action 
nor  action  that  has  the  purpose  and  effect  or  "character"  of 
legislative  action. 

"Section  244  (c)  purports  to  authorize  one  House  of 
Congress  to  deport  and  individual  alien  whose  deportation 
otherwise  would  be  cancelled  under  §244."   Id.  Section 
484(e)  (6),  on  the  contrary  purports  only  to  require  the 
transmittal  of  a  report  and  the  terms  of  the  section  do  not 
permit  one-House,  or  the  committee,  to  "overrule"  GSA,  as 
"[t]he  one-House  veto  operated  in  [Chadha]  to  overrule  the 
Attorney  General."   Id. 
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Despite  this  clear  and  ascertainable  distinction 
between  the  Section  244(c)  veto  in  Chadha  and  the  Section 
484(e)(6)  reporting  requirement  in  this  case  (which  the 
Court  below  readily  acknowledged  did  not  involve  an  "expli- 
cit" legislative  veto) ,  the  Court  proceeded  to  hold  the 
section  unconstitutional  based  partially  upon  subtle  infer- 
ences imputed  to  the  mind  of  the  Administrator  through 
testimony  deemed  to  bind  the  Administrator  to  obey  a  commit- 
tee request  not  to  consummate  the  sale.   Cf .  American 
Federation  of  Government  Employees  v.  Pierce,  697  F.2d  303, 
306  (D.C.  Cir.  1982)  (per  curiam)  (provision  in  HUD  appro- 
priation prohibiting  use  of  funds  to  reorganize  department 
"without  the  prior  approval  of  the  Committee  on  Appro- 
priations" constitutes  an  unconstitutional  committee  veto) . 

This  "imputation"  theory  of  legislative  veto,  which 
according  to  the  lower  court  renders  section  484(e)  (6)  "[i]n 
practice,"  a  legislative  veto  would  render  virtually  every 
statute  requiring  transmittal  or  submission  of  information 
to  Congress  void  on  the  implicit  assumption  that  furnishing 
information  produces  intuitive  influence  or  interference  in 
the  agencies'  decision  making.   This  hardly  squares  with  the 
Supreme  Court's  declaration  in  Chadha  that  among  the  "means 
of  control"  available  to  Congress  are  "formal  reporting 
requirements"  such  as  that  at  issue  here.   Chadha,  supra  at 
2786  n.l9. 


B.  The  Statute  and  Its  Legislative  History  Reveal  Its 
Function  as  a  Traditional  "Report"  and  "Wait,"  Not 
a  Legislative  Veto 
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Despite  the  unambiguous  language  of  the  statute  provid- 
ing only  that  an  explanatory  statement  be  transmitted  to  the 
Committee  in  advance  of  disposal,  the  Court  nevertheless 
turned  to  the  legislative  history  to  ground  its  determina- 
tion that  the  statute  conditions  sale  upon  congressional 
approval.   It  is  axiomatic  that  where  a  statute  is  unambigu- 
ous, Courts  should  not  resort  to  legislative  history. 
United  Mine  Workers  v.  Federal  Mine  Safety  and  Health  Review 
Commission,  671  F.2d  615,  621  (D.C.Cir.  1982).   Accordingly, 
the  Court's  reliance  on  the  legislative  history  was 
misplaced  given  the  clarity  of  the  statute's  terms.   In 
addition,  statutes  passed  by  Congress  should  be  construed  to 
avoid  constitutionally  disabling  interepretations .   Lynch  v. 
Overholser,  369  U.S.  705,  711  (1962).   Moreover,  because 
constitutional  adjudication  [is]  the  most  important  and 
delicate  of  [a  court's]  responsibilities,"   Schlesinger  v. 
Reservists  to  Stop  the  War,  418  U.S.  208,  221  (1974),  a 
court  should  not  reach  the  issue  of  constitutionality  unless 
it  "is  unavoidable."   New  York  City  Transit  Authority  v. 
Baezer,  440  U.S.  568,  582  (1979).   The  interpretative  gloss 
imposed  on  the  plain  words  of  the  statute  by  the  court, 
together  with  its  failure  to  avoid  a  constitutionally 
disabling  construction,  are  plain  error  sufficient  to 
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overturn  the  decision.— 


But  even  if  resort  is  had  to  the  legislative  history, 
it  thoroughly  evidences,  when  viewed  in  its  entirety,  the 
intent  to  receive  "reports"  from  GSA  concerning  anticipated 
negotiated  sales,  not  an  intention  to  "veto"  such  sales,  or 
alter  agency  discretion. 

As  explained  by  the  committee,  the  "purposes  .  .  .  [of 
section  484  (c)  (6) ]  is  to  continue  the  present  procedure  in 
reporting  to  Congress  those  instances  where  disposal  of 
surplus  property  is  to  be  made  by  negotiation  rather  than 
competitive  bidding."   H.R.Rep.  No.  1763,  supra,  1958  U.S. 
Code  Cong.   Ad.  News  at  2867  (emphasis  added) . 

In  addition  to  language  also  cited,  supra  at  5, 
concerning  the  purpose  of  section  484(e)  (6)  of  "informing 
Congress"  rather  than  providing  for  "approving  or  disapprov- 
ing" of  sales,  the  Committee  determined  that  "[t]o  require 
in  legislation  prior  to  disposal  efforts  in  emergency  sit- 
uations to  the  detriment  of  the  public  interest."   H.R.Rep. 
No.  1763,  id. 


—   A  statute  which  if  facially  constitutional  may  be 
applied  unconstitutionally,  Yick  Wo  v.  Hopkins ,  118  U.S.  356 
(1886)  (municipal  ordinance  granting  supervisory  authority 
to  withhold  consent  to  the  operation  of  laundries  in  wooden 
buildings  unconstitutionally  applied  on  the  basis  of  nation- 
ality) ,  but  the  determination  of  the  agency  to  exercise  its 
administrative  discretion  to  accord  weight  to  the  views  of 
Congress,  not  a  consideration  that  has  even  been  held  to  be 
constitutionally  suspect  (like  those  based  on  race,  sex,  or 
national  origin) ,  can  hardly  render  the  decision  constitu- 
tionally inform.   Moreover,  when  the  agency  retains  the 
ultimate  authority  to  make  the  decision  committeed  to  it  by 
law,  there  is  no  attempt  "to  alter  the  scope  of  the  agency's 
discretion"   Consumer  Energy  Council  of  America  v.  FERC ,  673 
F.2d  at  469,  aff 'd  103  S.Ct  3556. 
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Even  in  those  instances  where  the  Committee  described 
its  historical  role  to  "make  a  study  and  pass  on  the  propri- 
ety of  all  negotiated  sales  of  surplus  property  .  .  .," 
H.R.Rep.  No.  1763,  id.,  at  2862,  as  a  means  of  facilitating 
"surveillance  of  proposed  negotiated  sales,"  id.  at  2863, 
the  Committee  generally  characterized  its  efforts  in 
precatory  or  hortatory  terms. 

For  example,  the  Committee  reviewed  some  60  proposed 
negotiated  sales  or  surplus  property  conducted  during  the 
85th  Congress,  which  it  had  either  "requested  that  several 
sales  be  postponed  to  allow  time  for  more  careful  study 
before  reaching  a  decision  .  .  ."or  "recommended  to  the 
General  Services  Administration  that  the  sale  not  be  con- 
summated."  Id.  (emphasis  added).   See  also,  id. ,  at  2864 
and  2865  (the  subcommittee  "informally  objected  to"  a  sale) . 

The  Committee  report  discusses  the  operation  of  the 

explanatory  statement  required  by  section  484(e) (6)  in  terms 

that  make  clear  its  function  as  a  traditional  "report  and 

wait"  mechanism.   INS  v.  Chadha,  103  S.Ct  at  2776  n.9.   In 

striking  a  requirement  in  the  bill  of  30  days  advance 

notice,  the  committee  explained: 

The  disposal  agencies  in  the  past  have  followed 
the  informal  policy  of  30  days  notification  and 
have  been  extremely  cooperative  in  extending  the 
time  for  additional  periods  when  requested  in 
order  that  further  study  of  a  particular  sale  can 
be  conducted  by  the  committee. 

H.R.Rep.  No.  1763,  supra,  at  2867 (emphasis  added). 

While  the  Committee's  authority  is  defined  by  reference 

to  the  language  of  the  statute  itself,  the  history  of  the 
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agency's  practice  reveals  that  it  has  exercised  its  dis- 
cretion and  ignored  the  adverse  comments  of  the  Committee. 
Thus,  "[i]n  the  case  of  property  constructed  at  Laguana 
Niguel,  California  .  .  .  subcommittee  opposition  .  .  .  was 
disregarded.  ..."   H.R.Rep.  No.  1778,  94th  Cong.,  2d  Sess. 
193  (1976). 

That  the  "report"  and  "wait"  provision  is  ancillary  to 
the  legislative  process,  as  it  is  required  to  be,  see 
Pacific  Legal  Foundation  v.  Watt,  529  F.Supp.  982,  1003  n.42 
(D.Mont.  1981)  (legislative  bodies  and  committee  may  inde- 
pendently exercise  authority  ancillary  to  legislation,  i.e., 
to  investigate  and  issue  subpoenas,  grant  immunity,  and 
determine  which  bills  to  consider) ,  is  also  clear  from  the 
legislative  history: 

The  subcommittee's  studies  and  actions  in 
connection  with  the  foregoing  and  other  proposed 
negotiated  sales  impressed  upon  the  committee  the 
need  for  the  utmost  care  in  its  consideration  of 
this  bill. 

H.R.Rep.  No.  1763,  supra  at  2866. 

The  reports  received,  and  the  consideration  of  them,  by 

the  Committee  are  "ancillary  to  legislation"  like  a  contempt 

order  by  one  House  of  Congress,  McGrain  v.  Daughtery ,  2173 

U.S.  135,  174  (1927),  a  committee  obtained  immunity  order. 

United  States  v.  Romano ,  583  F.2d  1,  4  (1st  Cir.  1978);  a 

legislative  injunction  of  secrecy  for  the  text  of  a  treaty. 

Ex  Parte  Nugent,  18  F.Cas.  471,  481  (C.C.D.C.  1848);  or  the 

approval  by  a  committee  of  acquisitions  by  the  Park  Service. 
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United  States  v.  0.37  Acres  of  Land,  More  or  Less,  414 
F.Supp.  470,  472  (D.Mont.  1976). 

Because  the  "report"  and  "wait"  provisions  do  not  bind 
the  Administrator  or  purport  to  limit  or  restrict  his 
discretion.  Pacific  Legal  Foundation  v.  Watt ,  529  F.Supp.  at 
1004  (report  and  wait  requiring  Secretary  of  Interior  to 
withdraw  land  from  oil  and  gas  leasing  valid  so  long  as 
committee  does  not  seek  to  limit  Secretary's  discretion  as 
to  the  scope  and  duration  of  the  withdrawal) ,  they  are  valid 
beyond  peradventure  of  doubt  under  the  Supreme  Court's 
Chadha  ruling. 

II.   THE  STATUTE  IS  A  WELL  RECOGNIZED  MEANS  BY 
WHICH  CONGRESS  OBTAINS  INFORMATION  TO 
REVIEW  THE  ADMINISTRATION  OF  EXISTING 
LAWS 

The  power  of  the  Congress  to  inquire  into  the  operation 
of  the  departments  and  agencies  of  the  federal  government  is 
well  established.   McGrain  v.  Daughtery ,  273  U.S.  135 
(1926);  Watkins  v.  United  States,  354  U.S.  178  (1957).   In 
determining  whether  agencies  are  properly  carrying  out  the 
"administration  of  existing  laws  as  well  as  [whether] 
proposed  or  possibly  needed  statutes  should  be  enacted,"  354 
U.S.  at  187,  "Congress  .  .  .  through  its  Commit- 
tees .  .  .  must  have  the  widest  possible  access  to  executive 
branch  information  if  it  is  to  perform  its  manifold  respon- 
sibilities effectively."   Murphy  v.  Department  of  the  Army, 
613  F.2d  1151,  1158  (D.C.Cir.  1979).   As  the  Supreme  Court 
has  repeatedly  recognized,  information  from  knowledgeable 
sources  is  critical  to  fulfillment  of  the  legislative  role 
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of  Congress.   McGrain  v.  Daughtery,  273  U.S.  at  175. 
("Where  the  legislative  body  does  not  itself  possess  the 
requisite  information — which  not  infrequently  is 
true — recourse  must  be  had  to  others  who  do  possess  it.") 
By  the  time  of  the  adoption  of  the  Constitution,  the 
power  of  the  legislature  to  inform  itself  relative  to  the 
objects  of  its  largesse  or  on  matters  within  its  purview  was 
well  established.   See  generally.  Potts,  Power  of  Legisla- 
tive Bodies  to  Punish  for  Contempt,  74  U.  Pa.  L.  Rev.  691, 
708-709  (1926) .   The  first  congressional  investigation,  an 
inquiry  into  General  St.  Clair's  disastrous  defeat  by  the 
Indians  in  1792,  attests  to  the  continuity  between  colonial 
and  congressional  practice  in  gathering  information  about 
the  conduct  of  government.   And  instances  where  Congress 
inquired  into  the  affairs  or  conduct  of  government  depart- 
ments are  too  numerous  to  list  exhaustively.   See ,  e.g. , 
Landis,  Constitutional  Limitations  on  the  Congressional 
Power  of  Investigation,  40  Harv.  L.  Rev.  153,  169-210 
(1926).-^ 


4/ 

—   As  Landis  explains,  "[i]t  needed  no  argument  for 

Montesquieu  to  conclude  that  a  knowledge  of  the  practical 
difficulties  of  administration  was  a  sine  qua  non  of  wise 
legislative  activity.   But  such  knowledge  is  not  a  prior 
endowment  of  the  legislator.   His  duty  is  to  acquire  it, 
partly  for  the  purposes  of  further  legislation,  partly  to 
satisfy  his  mind  as  to  the  adequacy  of  existing  laws.   Yet 
the  ultimate  basis  for  the  duty  is  the  broader  presupposi- 
tion of  representative  government  that  the  legislator  is 
responsible  to  his  electorate  for  his  actions  .  .  ,  The  very 
fact  of  representative  government  .thus  burdens  the  legisla- 
ture with  this  informing  functions,   40  Harv.  L.  Rev.  at 
205. 
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The  Court  has  endorsed  the  concept  of  the  "informing 
function,"—'  and  "congressional  efforts  to  learn  of  the 
activities  of  the  Executive  Branch  and  administrative 
agencies."   Hutchinson  v.  Proxmire,  443  U.S.  Ill,  132 
(1979)  . 

Authority  for  committees  to  require  reports  from 
executive  departments  as  part  of  oversight  dates  back  to  the 
First  Congress.   In  1789,  that  Congress  passed  the 
individual  statutes  creating  the  very  first  Executive 
Departments.   The  statute  creating  the  Department  of 
Treasury  made  it  "the  duty  of  the  Secretary  .  .  .  to  make 
report,  and  give  information  to  either  branch  of  the 
legislature,  in  person  or  in  writing  (as  he  may  be 
required) ,  respecting  all  matters  referred  to  him  by  the 
Senate  or  the  House  of  Representatives  ..."  Act  of  Sept. 
2,  1979,  ch.  12,  1  Stat.  65-66  (emphasis  added).-'   With 
virtually  no  change,  that  provision  has  remained  in  force 
and  effect  for  192  years.   See,  31  U.S.C.  §1002  (1976). 


— '   The  term  appears  to  have  been  first  coined  by 
Woodrow  Wilson  in  his  Congressional  Government 
297-303(1885)  ("The  informing  function  of  Congress  should  be 
preferred  even  its  legislative  function  .  .  .") 

—   Because  of  the  great  weight  accorded  to  the 
enactments  of  the  First  Congress  as  signs  of  the  framers 
conception  of  governmental  powers,  Myers  v.  United  States, 
272  U.S.  52,  174-75  (1926);  United  States  v.  Midwest  Oil 
Co. ,  236  U.S.  459,  473  (1915),  the  reporting  function 
firmly  embedded  in  our  constitutional  fabric. 


IS 


-15- 


339 

The  Supreme  Court  and  the  lower  courts  which  have 
considered  the  legislative  veto  have  explicitly  recognized 
the  validity  of  the  reporting  function.   INS  v.  Chadha,  103 
S.Ct  at  2776,  Consumers  Energy  Council  of  America  v.  FERC, 
673  F.2d  425,  457  (D.C.Cir.  1982)  (investigative  and  inform- 
ing powers  fall  "in  the  same  general  category  as  those 
powers  which  Congress  might  delegate  to  one  of  its  commit- 
tees").  The  Department  of  Justice,  after  the  issuance  of 
the  Chadha  decision,  has  also  acknowledged  the  validity  of 
reporting  provisions  in  a  number  of  statutes  containing 
legislative  veto  provisions.   The  U.S.  Supreme  Court  Deci- 
sion Concerning  the  Legislative  Veto:   Hearings  Before  the 
House  Committee  on  Foreign  Affairs,  98th  Cong.,  1st  Sess., 
5  2  (1983) (statement  by  Edward  C.  Schmults,  Deputy  Attorney 
General,  Department  of  Justice)  ("In  closing,  I  want  to 
emphasize  as  strongly  as  possible  that  the  executive  branch 
will  continue,  as  it  has  done  in  the  past,  to  observe 
scrupulously  the  reporting  and  waiting  features  that  are 
central  to  virtually  all  existing  legislative  veto  de- 
vices.") 

The  informing  function  is  especially  important  where 
Congress  seeks  to  learn  of  the  details  of  disposal  of 
government  property,  for  pursuant  to  the  Article  IV  power, 
"Congress  not  only  has  a  legislative  power  over  the  public 
domain,  but  it  also  exercises  the  power  of  the  proprietor 
therein."   United  States  v.  Midwest  Oil  Co. ,  236  U.S.  459, 
474  (1915);  See  also,  Buiite  City  Water  Co.  v.  Baker,  196 
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U.S.  119  (1905);   Light  v.  United  States,  220  U.S.  523 
(1922);  Sinclair  v.  United  States,  279  U.S.  263  (1929),   To 
discharge  its  unique  function  as  proprietor  of  the  public 

lands,-   the  Congress  must  know  how  the  agencies  are 

8  / 
administering  disposal  of  the  public's  property.— 

The  Congress  requires  by  law,  and  receives,  thousands 

of  reports  from  the  President,  executive  and  independent 

agencies,  boards  and  commissions  every  year.   See,  Reports 

To  Be  Made  To  Congress,  Communication  From  the  Clerk  of  the 


— '   If  the  statutory  provision  were  an  actual  "legi- 
slative veto"  it  could  be  contended  that  it  is  permissible 
consistent  with  the  unique  plenary  authority  of  the  Congress 
over  public  property.   As  the  Supreme  Court  has  stated,  ".  . 
.  while  the  furthest  reaches  of  the  power  granted  by  the 
Property  Clause  have  not  yet  been  definitely  resolved,  we 
have  repeatedly  observed  that  '[t]he  power  over  the  public 
land  thus  entrusted  to  Congress  is  without  limitations.'" 
Kleppe  v.  New  Mexico,  426  U.S.  529,  539  (1976)  (citations 
omitted) .   The  Article  IV  basis  for   Congressional  authority 
in  this  area  places  actions  respecting  public  lands  and 
property  outside  the  purview  of  the  Article  I  procedural 
prescriptions  discussed  in  Chadha.   Since  the  provision  at 
issue  here  does  not  purport  to  provide  Congress  with  a 
"veto"  authority,  it  is  unnecessary  for  this  Court  to 
consider  the  constitutional  questions  concerning  the 
applicability  of  Article  I  procedural  requirements  to 
actions  under  the  Article  IV  territory  and  property  clause. 

—        Several  of  the  most  well-known  and  extensive 
congressional  investigations  have  involved  efforts  to  obtain 
information  concerning  management  or  mismanagement  of  public 
lands  and  resources  incident  to  the  Art.  IV  Territory  and 
Property  Clause.   Sinclair  v.  United  States,  279  U.S. 
263(1929)  (Senate  inquiry  into  fraudulent  oil  and  gas  leases 
on  government  property).   In  that  instance,  the  Senate 
adopted  a  resolution  calling  upon  the  Secretary  "...  for 
information  .  .  .  [on]  the  entire  subject  of  leases  upon 
naval  oil  reserves  with  particular  reference  to  the  pro- 
tection of  the  rights  and  equities  of  the  government  of  the 
United  States  and  the  preservation  of  its  natural  resources 
.  .  .  .  "  279  U.S.  at  287  quoting  S.Res.  282,  67th  Cong.,  2d 
Sess.  (1922). 
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U.S.  House  of  Representatives  Transmitting  a  List  of  Reports 
Which  Is  the  Duty  of  Any  Officer  or  Department  To  Be  Made  To 
Congress,  Pursuant  To  Rule  III,  Clause  2,  of  the  Rules  of 

the  House  of  Representatives,  H.R.Doc.  No.  11,  98th  Cong., 

9/ 
Id  Sess.  (1983).-'   The  lower  Court's  ruling  would 

transmute  all  of  these  report  provisions  into  de  facto 

legislative  veto  mechanisms. 

In  this  connection,  neither  the  informal  consultations 
between  GSA  and  the  committee,  nor  the  GSA  regulations 
respecting  consximmation  of  negotiated  sales,  are  inconsis- 
tent with  the  reporting  function  of  section  484(e)  (6). 

To  hold,  as  the  Court  below  did,  that  because  GSA 
personnel  merely  "discussed  the  case  with  the  Chairman  of 
the  House  Committee  on  Government  Operations  and  a  staff 
member,"   City  of  Alexandria  v.  United  States,  supra.  Slip 
Op.  at  10,  renders  subsequent  decision  making  by  the  GSA 
unconstitutional  is  an  unjustified  expansion  of  Chadha. 
Alternatively,  to  say  that  because  the  "spectre  of  oversight 
hearings"  hangs  over  agencies  of  government,  the  decisions 
made  are  null  and  void  would  require  Congress  to  forego  its 
oversight  role  entirely  or  subject  every  government  decision 


9/ 

—   Copies  of  this  list  are  being  lodged  with  the 

Court  to  demonstrate  to  the  Court  the  broad  sweep  of  the 

lower  Court's  theory. 
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to  post  hoc  challenge  on  ground  of  congressional  interfer- 
erence."''-^  Goland  v.  CIA,  607  F.2d  339,  346  (D.C, 
Cir.  1979)  ,  cert,  denied,  445  U.S.  927  (1980)  ("Congress 
exercises  oversight  authority  over  the  various  federal 
agencies,  and  thus  has  an  undoubted  interest  in  exchanging 
documents  with  those  agencies  to  facilitate  their  proper 
functioning  in  accordance  with  Congress'  originating  in- 
tent") . 

The  legislative-executive  consultations  engaged  in  by 
the  GSA  and  the  committee  are  part  and  parcel  of  the  process 
of  government  repeatedly  acknowledged  as  an  appropriate  and 
constitutional  element  of  the  relationship  between  coordi- 
nate branches. 


—   There  is  a  line  of  cases,  not  cited  to  or  relied 
upon  below,  which  does  require  that  adjudication  decision 
making  by  agencies  be  made  free  from  undue  congressional 
influence.   Pillsbury  Co.  v.  FTC,  354  F.2d  952  (5th  Cir. 
1966) ;  D.C.  Federation  of  Civic  Associations  v.  Volpe,  459 
F.2d  1231,  1245-49  (D.C.  Cir.  1971)  cert,  denied,  405  U.S. 
1030  (1972)  Koniag  v.  Andrus,  580  F,2d  601,  610-11  (D.C. Cir. 
1978)  cert,  denied,  439  U.S.  1052.   See  also.  Professional 
Air  Traffic  Controller  Org,  v.  FLRA,  672  F.2d  109  (D.C. Cir. 
1982) (rulemaking) ;  Sierra  Club  v.  Costle,  657  F.3d 
298  (D.C. Cir.  1981)  (same).   But  those  cases  do  not  prohibit 
any  and  all  contact  between  Congress  and  agencies.   Rather 
"administrative  agencies  are  expected  to  balance  congres- 
sional pressure  with  pressure  emanating  from  other  sources. 
To  hold  otherwise  would  deprive  the  agency  of  legitimate 
sources  of  information  and  call  into  question  the  validity 
of  nearly  every  controversial  rulemaking."   Id.,  657  F.2d  at 
409-410.   The  Court  did  not  identify  the  so-called  Pillsbury 
doctrine  as  a  source  of  its  ruling,  but  to  the  extent  it 
forms  a  basis  for  the  Court's  rationale  that  the  congres- 
sional contacts  constituted  "interference"  in  GSA  processes, 
that  conclusion  is  not  supported  by  these  cases.   As  the 
courts  have  recognized,  agency  decisionmakers  are  "fully 
capable  of  withstanding  incidental  efforts,  if  any,  by 
subcommittee  members  to  influence  its  decision  on  the  merits 
of  the  case."   Gulf  Oil  Corp.  v.  FPC,  563  F.2d  588,  611  (3rd 
Cir.  1977)  . 
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still  other  examples  may  be  found  in  the  laws 
relating  to  the  administration  by  the  Secretary  of 
the  Navy  of  the  naval  petroleum  reserves,  which 
require  consultation  by  him  with  the  Armed 
Services  Committees  of  the  Congress  before  he 
takes  certain  types  of  action,  such  as  entering 
into  certain  contracts  relating  to  those  reserves, 
starting  condemnation  proceedings,  etc.   (34 
U.S.C.  524);  and  in  the  statute  which  requires  the 
Joint  Committee  on  Printing  to  give  its  approval 
before  an  executive  agency  may  have  certain  types 
of  printing  work  done  outside  of  the  Government 
Printing  Office  (44  U.S.C.  111). 

It  cannot  be  questioned  that  the  President  in 
carrying  out  his  Executive  functions  may  consult 
with  whom  he  pleases.   The  President  frequently 
consults  with  congressional  leaders,  for  example, 
on  matters  of  legislative  interest — even  on 
matters  which  may  be  considered  to  be  strictly 
within  the  foreign  policy.   There  would  appear  to 
be  no  reason  why  the  Executive  may  be  given 
express  statutory  authority  to  communicate  to  the 
Congress  his  intention  to  perform  a  given 
Executive  function  unless  the  Congress  by  some 
stated  means,  indicates  its  disapproval. 

Memorandum  Re  Constitutionality  of  Provisions  in  Proposed 
Reorganization  Bills  Now  Pending  in  Congress  (S.526  and 
H.R.2361,  81st  Cong.,  1st  Sess.),  reprinted  in 
Reorganization  Act  of  1949,  S.Rep.  No.  232,  82st  Cong.,  1st 
Sess.  20  (1949)  (emphasis  added). n/ 

Indeed,  informal  contacts  by  Congress  with  agencies  of 

government  have  become  a  part  of  the  way  in  which  oversight 

is  conducted. 

Beyond  the  letter  of  the  appropriation  bills  it  writes, 
the  Committee  is  expected  to  pursue  its  oversight  tasks 
in  nonstatutory  ways  ...  A  third  nonstatutory  method 
of  oversight  involves  the  informal  contact, 
face-to-face  or  written,  between  individual  Committee 
members  and  the  Committee  staff,  on  the  one  hand,  and 
the  chief  executives  and  budget  officers  of  the 

hir/- 


—        See  also  War  Powers  Resolution  §§3,4  (b),  50 
U.S.C.  §§1543,  1544  (b)  (requiring  President  to  consult  with 
and  report  to  Congress  before  introducing  American  troops 
into  hostilities);  Crockett  v.  Reagan,  558  F.Supp.  893,  895 
(D.D.C.  1982)  aff 'd.  No.  82-2461  (D.C.Cir. ,  issued 
November  18,  1983). 
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executive  agencies,  on  the  other.   It  is  expected  that 
Appropriations  Committee  influence,  like  that  of  all 
House  committees,  should  be  wielded  in  fairly 
continuous  personal  communication  with  executive  agency 
personnel. 

R.  Fennc ,  The  Power  of  the  Purse:   Appropriations  Politics 
In  Congress,  18-19  (1966)  (emphasis  added)  . 

The  Chadha  court  ratified  the  reporting  requirements 
imposed  by  Congress  as  a  means  of  oversight  and  nothing  in 
the  decision  can  properly  be  construed  as  striking  down 
provisions  like  section  484(e)  (6).   INS  v.  Chadha,  103  S.Ct. 
at  2776,  N.9  and  2786  N.19. 

The  decision  below  should  be  reversed  as  erroneous  to 
clarify  that  Chadha  does  not  disturb  the  traditional  and 
constitutional  relationships  between  the  branches  to  foster 
exchange  and  cooperation.  — 


III.  CONCLUSION 

The  decision  of  the  Claims  Court  below  should  be 
reversed  by  the  foregoing  reasons. 


12/ 
—   The  Court  below  applied  its  erroneous 

interpretation  of  Chadha  retroactively  to  a  contract  entered 

into  in  1979,  almost  four  years  before  the  Supreme  Court's 

announcement  of  the  decision. 

The  Court  should  decline  to  apply  the  Chadha  decision 

retroactively,  even  if  it  concludes  that  the  lowe  court  was 

correct  in  its  analysis,  to  enable  the  Congress  to  address 

the  significant  issues  raised  by  voiding  a  well-established 

procedure  through  remedial  legislation.   Northern  Pipeline 

Construction  Co.  v.  Marathon  Pipeline  Co. ,  458  U.S.  50 

(1982)  . 
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[Brief  recess.] 

The  Chairman.  The  committee  will  come  to  order,  please. 
Our  next  witness  is  the  Honorable  Hamilton  Fish,  Jr. 
Mr.  Fish,  we  welcome  your  statement  and  we  appreciate  your  ap- 
pearance. 

STATEMENT  OF  HON.  HAMILTON  FISH,  JR.,  RANKING  MINORITY 
MEMBER,  HOUSE  JUDICIARY  COMMITTEE 

Mr.  Fish.  Thank  you  very  much,  Mr.  Chairman,  and  I  ask  unani- 
mous consent  that  the  full  statement  be  made  a  part  of  the  record. 

The  Chairman.  Without  objection,  it  will  be  received. 

There  has  been  a  request  that  TV  equipment  be  permitted  in  this 
room. 

Is  there  objection? 

If  not,  they  may  be  permitted  to  proceed. 

Mr.  Fish.  Mr.  Chairman,  in  your  letter  to  me,  you  asked  that  I 
address  three  specific  questions. 

They  were:  Why  did  Congress  initiate  the  legislative  veto?  How 
does  it  impact  on  various  areas  of  public  policy?  What  alternatives 
to  the  legislative  veto  are  available  in  light  of  the  Chadha  deci- 
sion? 

Allow  me  to  start  with  why  the  legislative  veto  became  so  popu- 
lar in  Congress. 

First,  it  reflected  an  institutional  reaction  to,  and  frustration 
with,  the  growing  complexity  of  the  Federal  Government  itself. 
Congress  felt  it  was  outmatched  by  the  size,  power  and  expertise  of 
the  executive  branch.  Here,  I  would  also  include  the  so-called 
fourth  branch — the  independent  regulatory  agencies. 

Second,  the  veto  was  used  by  Congress  as  a  means  of  retaining  a 
voice  in  important  foreign  policy  questions,  such  as  that  of  the  War 
Powers  Act  and  the  Arms  Export  Control  Act. 

Third,  the  veto  was  used  as  an  adjunct  of  our  constitutional  ap- 
propriations and  budget  responsibilities. 

On  this  last  point,  allow  me  to  elaborate.  How  often,  as  Members 
of  Congress,  have  we  heard  the  frustrated  complaint  of  our  con- 
stituents about  unreasonable  or  unrealistic  bureaucratic  regula- 
tions? People  in  all  walks  of  life — education,  business,  rnedicine, 
farmers,  senior  citizens — continuously  express  dissatisfaction  with 
overregulation  in  our  society.  Also,  as  legislators,  we  came  to  recog- 
nize that  the  intent  of  the  laws  which  we  had  enacted  was  often 
altered,  distorted  or  ignored  in  the  "implementing"  regulations. 

The  legislative  veto  or  congressional  veto  represented  an  institu- 
tional effort  by  Congress  to  reverse  this  trend.  While  all  veto  provi- 
sions that  were  enacted  into  law  were  issue  specific,  there  also  has 
been  strong  congressional  interest  in  legislation  to  establish  a  gen- 
eral veto  procedure.  This  was  done  both  in  the  context  of  omnibus 
regulatory  reform  legislation  and  in  proposals  such  as  that  advocat- 
ed by  Congressman  Elliott  Levitas  and  others,  taking  the  form  of 
amendments  to  the  Administrative  Procedure  Act.  The  broad  sup- 
port for  a  generally  applicable  veto  procedure  reflected  and  reflects 
a  view,  irrespective  of  politics  or  philosophy,  that  the  growth  of 
regulatory  activity  demands  closer  monitoring.  Proponents  of  legis- 
lative veto  have  argued  that  administrative  rulemaking — that  is. 
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regulation  writing — is  in  the  nature  of  legislation.  The  legislative 
veto  displayed  a  valid  desire  in  Congress  to  recapture  or  recall  a 
portion  of  the  power  delegated. 

Perhaps  the  high-water  mark  of  support  for  a  generally  applica- 
ble veto  procedure  in  the  House  of  Representatives  came  in  1976, 
during  the  94th  Congress.  At  that  time,  the  Subcommittee  on  Ad- 
ministrative Law  and  Governmental  Relations  of  the  House  Judici- 
ary Committee  gave  the  congressional  veto  idea  very  thorough  con- 
sideration. Extensive  hearings  were  held  over  a  2-month  period. 
The  subcommittee  heard  from  congressional  and  administration 
witnesses,  constitutional  legal  scholars,  interested  private  organiza- 
tions, and  members  of  two  State  legislative  committees  which  con- 
duct such  a  review  of  regulations. 

The  result  of  these  deliberations  was  a  clean  bill — H.R.  12048.  It 
would  have  applied  the  congressional  review  procedure  to  all  rules 
and  regulations  issued  by  agencies  subject  to  the  provisions  of  the 
Administrative  Procedure  Act,  5  U.S.C.  551-559.  Under  the  key 
procedure  of  the  bill,  either  House  could  adopt  a  concurrent  resolu- 
tion disapproving  a  proposed  rule  or  regulation  within  60  calendar 
days  after  its  promulgation  and  prrior  to  its  going  into  effect.  Then, 
unless  the  second  House  acted  in  disagreement  with  the  action  of 
the  first  House  within  30  days  thereafter,  the  regulation  was  disap- 
proved and  did  not  go  into  effect. 

Now,  Mr.  Chairman,  H.R.  12048  would  fall  under  the  Chadha  de- 
cision, but  I  mention  it  because  it  demonstrates  the  strong  House 
support  for  the  concept. 

This  Administrative  Rule  Making  and  Reform  Act  of  1976  was 
considered  in  the  House,  under  suspension  of  the  rules,  on  Septem- 
ber 21,  1976.  On  that  day  265  Members  voted  "aye"  and  135  voted 
"no."  The  measure  failed  to  get  a  two-thirds  vote,  by  just  one  vote. 
Tills  historic  footnote  demonstrates  the  broad,  bipartisan  support 
for  the  veto  that  had  occurred. 

As  this  example  demonstrates,  the  House  Judiciary  Committee 
has  been  in  the  forefront  on  this  issue  for  some  years.  Since  our 
jurisdiction  extends  to  the  Administrative  Procedure  Act  and  the 
various  regulatory  reform  proposals,  we  have  spent  extensive 
amounts  of  time  analyzing  this  problem.  At  the  same  time,  we  are 
affected  by  the  Chadha  decision  in  a  more  specific  way.  Three  of 
the  vetoes  invalidated  by  the  Chadha  ruling  are  contained  in  laws 
directly  under  our  jurisdiction.  These  are  the  National  Emergen- 
cies Act — Public  Law  94-412 — and  two  distinct  provisions  in  the 
Immigration  and  Nationality  Act — Public  Laws  82-414  and  84-316. 

The  Chadha  decision  has  called  a  halt  to  use  of  the  veto  as  a  leg- 
islative shortcut  for  reaching  otherwise  valid  congressional  goals. 

Now,  to  address  your  third  question — what  specifically  are  our 
options  or  alternatives? 

Well,  as  with  any  ruling  as  to  unconstitutionality,  a  logical  first 
suggestion  is  a  constitutional  amendment.  Proposed  constitutional 
amendments  authorizing  one-House  vetoes  of  regulations  have 
been  introduced  both  in  the  House  [H.J.  Res.  313— Congressman 
Jacobs]  and  in  the  Senate  [S.J.  Res.  135— Senator  DeConcini].  Con- 
stitutional amendments,  of  course,  are  referred  to  the  Committee 
on  the  Judiciary.  Frankly,  however,  I  do  not  view  this  option  as 
either  advisable  or  politically  practical.  The  constitutional  amend- 
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ment  process  is  complicated  and  time  consuming.  We  have  othei 
alternatives  available  to  us  that  are  preferable  both  in  terms  oi 
time  and  temperate  response. 

Another  more  viable  option  is  presented  to  us  by  the  severability 
issue  which  is  not  universally  resolved  by  Chadha. 

With  the  large  number  of  laws  containing  veto  provisions,  the  ob- 
vious question  is  what  happens  to  the  remaining  provisions  of 
these  laws.  If  Congress  does  not  act  specifically  to  repeal  the  vari- 
ous veto  provisions  from  these  statutes,  then  the  Federal  courts 
will  be  left  to  decide  which  statutes  stand  and  which  will  fall. 
Whether  or  not  a  particular  statute  contains  a  boilerplate  sever- 
ability clause,  does  not  alone  dispose  of  the  question.  On  a  case-by- 
case  analysis,  the  courts  will  be  left  to  determine  whether  or  not 
Congress  would  have  enacted  the  overall  statute  itself,  with  or 
without  a  legislative  veto  provision.  Buckley  v.  Valeo,  424  U.  S.  1, 
108  (1976).  As  the  Court  states  in  the  majority  opinion  this  is,  at 
best,  an  elusive  inquiry.  This  elusive  chase  after  legislative  history 
could  result  in  confusing  and  mixed  results.  In  my  view,  each 
standing  committee  of  the  House  should  undertake  a  formal  review 
of  those  statutes  within  its  jurisdiction  and  make  a  recommenda- 
tion to  the  whole  House  regarding  the  remaining  portion  of  those 
laws. 

Should  what  is  left  of  the  law  remain  on  the  books  and,  second, 
should  the  statute  be  amended  to  incorporate  a  review  procedure 
meeting  the  bicameral  requirements  of  Chadha? 

This  should  be  undertaken  promptly  and  irrespective  of  whether 
other  responsive  options  are  explored.  We  should  not,  by  inaction, 
leave  the  severability  question  on  many  important  laws — such  as 
War  Powers  and  Impoundment  Control — solely  in  the  hands  of  the 
courts. 

The  other  option,  to  which  I  have  already  alluded,  is  the  report 
and  wait  approach  advocated  by  Senator  Levin  and  others.  In  foot- 
note 9,  the  Court  appears  to  look  with  favor  on  the  so-called  report 
and  wait  approach  upheld  in  Sibbach  v.  Wilson,  312  U.S.  1  (1941). 
Under  this  approach,  Congress  does  not  unilaterally  veto  roles. 
Rather,  the  effectiveness  of  administrative  action  is  delayed  so  as 
to  give  Congress  the  opportunity  to  review  the  rules  before  they 
become  effective.  Congress  can  then  pass  legislation  to  bar — or  fur- 
ther delay — the  rules  from  going  into  effect  if  they  are  found  objec- 
tionable. 

There  is  precedent  for  this.  This  is  the  exact  approach  taken  in 
the  so-called  Roles  Enabling  Acts,  and  statutes  that  come  out  of  the 
Judiciary  Committee. 

This  mechanism  is  fully  consistent  with  the  bicameral  mandate 
of  the  Chadha  decision.  Congress  by  law  can  delay  the  effective 
date  of  regulations  or  other  forms  of  administrative  action. 

Other  options  also  come  to  mind.  In  the  past.  Members  of  this 
House  have  urged  that  Congress  set  aside  one  session  of  Congress, 
or  an  entire  Congress,  to  reexamine  existing  laws,  and  this  idea 
should  come  as  a  very  familiar  one  to  this  committee  as  it  was  the 
idea  of  our  former  colleague,  former  chairman  of  the  Rules  Com- 
mittee. 

No  one  argues  that  overdelegation  has,  in  large  part,  contributed 
to  the  attractiveness  of  the  legislative  veto  mechanism.  Perhaps 
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now  is  the  time  for  a  genuine  oversight  Congress  that,  aside  from 
the  essential  budget  and  appropriations  items,  takes  a  critical  look 
backward  at  what  is  already  on  the  books.  Most  committees  would 
have  more  than  enough  material  to  review,  and  hopefully,  needed 
revisions  and  repeals  would  result.  What  I  am  suggesting  is  analo- 
gous to  the  theory  that  prompted  and  continues  to  prompt  support 
for  sunset  legislation.  It  is  an  idea  even  more  worthwhile  in  light  of 
Chadha. 

Another  idea  deserving  of  consideration  is  contained  in  the  Regu- 
latory Oversight  and  Control  Act  of  1983  [H.R.  3939],  sponsored  by 
our  distinguished  colleague,  Trent  Lott.  I  am  a  cosponsor  of  this 
measure,  which  is  currently  pending  in  both  the  Rules  Committee 
and  the  Judiciary  Committee.  H.R.  3939  contains  variations  on 
many  of  the  concepts  contained  in  previous  regulatory  reform  bills. 
This  includes:  First,  requiring  a  cost-benefit  analysis  of  major 
rules— a  defined  term  in  the  bill;  second,  a  semiannual  regulatory 
agenda  of  proposed  rules;  third,  mandatory  agency  review  of  exist- 
ing rules;  and  fourth,  a  modified  Bumpers  amendment. 

But,  in  the  context  of  our  discussion,  the  most  interesting  provi- 
sion in  H.R.  3939  is  contained  in  section  201.  It  states  that  no 
major  rule  can  take  effect  unless  Congress  adopts  a  joint  resolution 
of  approval  within  90  days  after  its  transmittal  by  the  relevant 
agency.  This  variation  on  the  report  and  wait  procedure,  mandates 
an  affirmative  act  by  the  Congress  before  a  particular  regulation 
can  go  into  effect.  Usually,  Congress  must  act  to  stop  a  regulation 
or  other  administrative  decision. 

This  approach  merits  close  consideration  for  two  principal  rea- 
sons. First,  while  most  major  rules  present  important  policy 
choices,  the  average  annual  number  of  such  rules  is  not  large.  Esti- 
mates are  that,  on  the  average,  the  Federal  agencies  promulgate 
less  than  100  major  rules  a  year.  Thus,  Congress  and  its  various 
committees  would  not  be  seriously  overburdened  by  this  new  work- 
load. Second,  the  burden  of  proof  in  justifying  the  statutory  author- 
ity and  need  for  a  specific  major  regulation  would  be  placed  square- 
ly on  the  agency.  Congress  would  have  to  be  convinced  of  its  merits 
or  else  the  regulation  simply  would  not  take  legal  effect.  This  idea 
deserves  further  inquiry  by  both  this  committee  and  the  Commit- 
tee on  the  Judiciary. 

Finally,  we  can  just  do  a  better  job  as  legislators.  Better,  more 
exacting  drafting  of  statutes  is  demanded.  Broad  delegations  of 
power  should  be  discouraged  or  carefully  considered.  We  should 
become  even  more  aggressive  in  implementing  our  constitutior^al 
taxation  and  appropriations  responsibilities.  Oversight  is  a  much 
discussed  element  of  our  role — but  all  too  often  it  is  superficial  in 
nature  and  lacks  followup.  Quite  aside  from  the  availability  of  the 
veto,  and  substitute  mechanisms  that  must  pass  constitutional 
muster,  we  already  have  in  place  the  powers  to  achieve  parity  in 
the  separation  of  powers  struggle. 

This  completes  my  prepared  remarks. 

Again,  thank  you  for  the  opportunity  to  share  my  views  on  this 
important  subject. 

I  would  be  happy  to  try  and  answer  any  questions  you  may  have. 

[Prepared  statement  of  Hon.  Hamilton  Fish,  Jr.,  follows:] 
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Preparkd  Statement  of  Hon.  Hamilton  Fish,  Jr.,  Ranking  Minority  Member, 

House  Judiciary  Committee 

Thank  you,  Mr.  Chairman,  I  appreciate  this  opportunity  to  testify  on  the  legisla- 
tive veto  concept  and  discuss  the  issue  of  how  Congress  ought  properly  respond  to 
the  recent  Chadha  decision. 

The  "legislative  veto,"  or  "Congressional  veto"  as  it  has  sometimes  been  called,  is 
not  a  new  idea.  It  has  been  the  source  of  controversy  and  conflict  between  the  legis- 
lative and  executive  branches  dating  back  to  the  New  Deal  era.  Its  use  can  be 
traced  to  1932 — with  enactment  of  the  1933  Fiscal  Appropriation  bill.  Furthermore, 
the  idea  is  not  unique  to  the  Federal  level  of  government,  nor  even  to  the  United 
States. 

I  am  advised  that  some  thirty-four  State  legislatures  use  some  form  of  a  regula- 
tions review  procedure.  Some,  but  not  all  of  these,  permit  the  repeal  of  regulations 
by  the  legislature  or  a  committee  of  the  legislature.  Great  Britian,  Australia,  and 
other  countries  have  also  utilized  procedures  analogous  to  the  legislative  veto.  But, 
of  course,  in  parliamentary  systems  of  government  the  separation  of  powers  princi- 
ple is  not  present.  Thus,  the  constitutional  infirmities  relied  on  by  the  Supreme 
Court  in  Chadha  are  not  present  in  those  countries. 

Since  1932  some  210  different  statutes,  utilizing  some  form  of  Congressional 
review,  have  been  enacted  into  law.  For  many  years,  the  most  notable  Congressional 
review  procedure  was  that  contained  in  the  Reorganization  Act  of  1935.  It  required 
the  President  to  transmit  to  Congress  any  plans  for  the  transfer,  abolition,  consoli- 
dation, or  coordination  of  executive  branch  agencies  or  functions.  Either  House  of 
Congress,  then,  had  sixty  days  to  disapprove  the  proposed  reorganization  plan. 

The  use  of  the  legislative  veto  device  by  Congress  has  greatly  intensified  in  recent 
years.  Of  the  210  provisions  that  existed  prior  to  Chadha  more  than  one-half  of 
these  were  adopted  since  1970.  Nearly  one-half  in  the  last  five  years.  Some  of  the 
more  prominent  examples  of  recently  enacted  statutes  containing  a  Congressional 
veto  or  Committee  veto  feature,  include:  (1)  the  Congressional  Budget  Impoundment 
Control  Act  of  1974  (Public  Law  93-334);  (2)  the  War  Powers  Act  (Public  Law  93- 
148);  (3)  the  Natural  Gas  Policy  Act  of  1978  (Public  Law  95-621);  (4)  the  Federal 
Trade  Commission  Improvements  Act  of  1980  (Public  Law  95-252);  and  (5)  the  Nu- 
clear Waste  Policy  Act  of  1982  (Public  Law  97-425). 

The  veto,  as  we  know,  has  manifested  itself  in  different  forms.  The  most  common 
of  these  being  a  one-House  veto,  allowing  for  disapproval  by  passage  of  a  simple  reso- 
lution. Also  frequently  used  was  the  two-House  veto,  requiring  disapproval  through 
a  concurrent  resolution.  Variations  included  the  committee  veto  approach  and 
mechanisms  requiring  affirmative  approval  (as  opposed  to  disapproval).  The  Chadha 
decision  found  all  of  the  above  forms  to  be  constitutionally  lacking,  except  approval 
requirements  which  utilize  a  joint  resolution  (which  is  "presented"  to  the  Presi- 
dent). 

What  are  the  reasons  why  the  legislative  veto  became  so  popular  in  Congress? 
First,  it  reflected  an  institutional  reaction  to,  and  frustration  with,  the  growing 
complexity  of  the  Federal  Government  itself.  Congress  felt  it  was  outmatched  by  the 
size,  power  and  expertise  of  the  executive  branch.  Here,  I  would  also  include  the  so- 
called  "Fourth  Branch" — the  independent  regulatory  agencies.  Second,  the  veto  was 
used  by  Congress  as  a  means  of  retaining  a  voice  in  important  foreign  policy  ques- 
tions (the  War  Powers  Act  and  the  Arms  Export  Control  Act  are  good  examples). 
Third,  the  veto  was  used  as  an  adjunct  of  our  Constitutional  appropriations  and 
budget  responsibilities.  Simply  put,  the  veto  has  been  used  as  a  means  of  demon- 
strating the  desire  to  arrest  the  growth  of  government  spending.  Finally,  with  those 
vetos  focusing  on  final  rules  or  regulations,  it  allowed  Congress  to  re-claim  a  portion 
of  the  power  it  had  too  broadly  delegated  to  agencies  in  organic  statutes. 

On  this  last  point,  allow  me  to  elaborate.  How  often  as  Members  of  Congress, 
have  we  heard  the  frustrated  complaints  of  our  constituents  about  unreasonable  or 
unrealistic  bureaucratic  regulations?  People  in  all  walks  of  life — education,  busi- 
ness, medicine,  farmers,  senior  citizens — continuously  express  dissatisfaction  with 
over-regulation  in  our  society.  Also,  as  legislators,  we  came  to  recognize  that  the 
intent  of  the  laws  which  we  had  enacted  was  often  altered,  distorted,  or  ignored  in 
the  "implementing"  regulations. 

The  legislative  veto  or  Congressional  veto  represented  an  institutional  effort  by 
Congress  to  reverse  this  trend.  While  all  the  veto  provisions  that  were  enacted  into 
law  were  issue  specific,  there  also  has  been  strong  Congressional  interest  in  legisla- 
tion to  establish  a  general  veto  procedure.  This  was  done  both  in  the  context  of  om- 
nibus regulatory  reform  legislation  and  in  proposals  such  as  that  advocated  by  Con- 
gressman Elliott  Levitas  and  others,  taking  the  form  of  amendments  to  the  Admin- 
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istrative  Procedure  Act.  The  broad  support  for  a  generally  applicable  veto  procedure 
reflected  and  reflects  a  view,  irrespective  of  politics  or  philosophy,  that  the  growth 
of  regulatory  activity  demands  closer  monitoring.  Proponents  of  legislative  veto 
have  argued  that  administrative  rulemaking — i.e.,  regulation  writing — is  in  the 
nature  of  legislation.  The  legislative  veto  displayed  a  valid  desire  in  Congress  to  re- 
capture or  recall  a  portion  of  the  power  delegated. 

Perhaps  the  high-water  mark  of  support  for  a  generally  applicable  veto  procedure 
in  the  House  of  Representatives  came  in  1976,  during  the  94th  Congress.  At  that 
time,  the  Subcommittee  on  Administrative  Law  and  Governmental  Relations  of  the 
House  Judiciary  Committee  gave  the  Congressional  veto  idea  very  thorough  consid- 
eration. Extensive  hearings  were  held  over  a  two-month  period.  The  Subcommittee 
heard  from  Congressional  and  Administration  witnesses.  Constitutional-legal  schol- 
ars, interested  private  organizations,  and  members  of  two  State  legislative  commit- 
tees which  conduct  such  a  review  of  regulations. 

The  result  of  these  deliberations  was  a  clean  bill — H.R.  12048.  It  would  have  ap- 
plied the  Congessional  review  procedure  to  all  rules  and  regulations  issued  by  agen- 
cies subject  to  the  provisions  of  the  Administrative  Procedure  Act.  5  U.S.C.  Sections 
551-559.  Under  the  key  procedure  of  the  bill,  either  House  could  adopt  a  concurrent 
resolution  disapproving  a  proposed  rule  or  regulation  within  60  calendar  days  after 
its  promulgation  and  prior  to  its  going  into  effect.  Then,  unless  the  second  House 
acted  in  disagreement  with  the  action  of  the  first  House  within  30  days  thereafter, 
the  regulation  was  disapproved  and  did  not  go  into  effect. 

This  "Administrative  Rule  Making  and  Reform  Act  of  1976"  was  considered  in 
the  House,  under  suspension  of  the  rules,  on  September  21,  1976.  On  that  day  265 
Members  voted  "aye"  and  135  voted  "no".  The  measure  failed  to  get  a  two  thirds 
vote,  by  just  one  vote!  This  historic  footnote  demonstrates  the  broad,  bipartisan  sup- 
port for  the  veto  that  had  occurred. 

As  this  example  demonstrates,  the  House  Judiciary  Committee  has  been  in  the 
forefront  on  this  issue  for  some  years.  Since  our  jurisdiction  extends  to  the  Adminis- 
trative Procedure  Act  and  the  various  regulatory  reform  proposals,  we  have  spent 
extensive  amounts  of  time  analyzing  this  problem.  At  the  same  time,  we  are  affect- 
ed by  Chadha  decision  in  a  more  specific  way.  Three  of  the  vetoes  invalidated  by 
the  Chadha  ruling  are  contained  in  laws  directly  under  our  jurisdiction.  These  are 
the  National  Emergencies  Act  (Public  Law  94-412)  and  two  distinct  provisions  in 
the  Immigration  and  Nationality  Act  (Public  Laws  82-414  and  85-316). 

The  Chadha  decision  has  called  a  halt  to  use  of  the  veto  as  a  legislative  shortcut 
for  reaching  otherwise  valid  congressional  goals.  The  precise  issue  in  Chadha  was 
the  constitutionality  of  section  244(c)(2)  of  the  Immigration  and  Nationality  Act  of 
1952,  providing  for  a  one-House  veto  of  agency  suspensions  of  deportation.  But  while 
the  case  dealt  with  a  particular  form  of  the  one-House  veto,  the  opinion  is  clearly 
broad  enough  to  negate  the  two-House  veto  as  well. 

The  Constitution,  the  Court  said,  provided  for  only  one  legislative  process — pas- 
sage of  legislation  by  both  the  House  and  Senate  and  "presentment"  to  the  Presi- 
dent for  his  approval  or  disapproval.  The  Court  took  note  of  the  simple  but  inescap- 
able fact  that  Article  I  of  the  Constitution  requires  that  bills  must  be  passed  by  both 
Houses  of  Congress  and  presented  to  the  President  of  the  United  States. 

I  cannot  say  that  I  was  surprised  by  the  Court's  decision;  nor  can  I  fault  the 
Court's  reasoning.  While  the  short-term  consequences  of  this  ruling  have  caused 
some  discomfort,  I  do  not  see  the  dramatic  alteration  of  the  balance  of  power  be- 
tween the  two  branches  that  some  in  the  media  instantly  proclaimed.  Hearings  such 
as  this  reflect  a  calm,  responsible  Congress — seeking  to  explore  options,  alternatives 
and  new  approaches.  But,  clearly,  if  Congress  is  to  reclaim  control  over  the  bureauc- 
racy it  has  created,  and  cut  back  on  the  vast  delegations  of  authority  that  we  have 
granted,  then  it  must  now  do  so  through  the  normal  legislative  process. 

Before  leaving  the  Chadha  holding  itself,  two  other  important  aspects  of  the  case 
should  be  noted.  These  are  the  severability  question  and  the  apparent  constitutional 
validity  of  the  "report  and  wait"  approach. 

With  the  large  number  of  laws  containing  veto  provisions,  the  obvious  question  is 
what  happens  to  the  remaining  provisions  of  these  laws.  If  Congress  does  not  act 
specifically  to  repeal  the  various  veto  provisions  from  these  statutes,  then  the  Feder- 
al courts  will  be  left  to  decide  which  statutes  stand  and  which  will  fall.  Whether  or 
not  a  particular  statute  contains  a  boilerplate  severability  clause,  does  not  alone  dis- 
pose of  the  question.  On  a  case-by-case  analysis,  the  courts  will  be  left  to  determine 
whether  or  not  Congress  would  have  enacted  the  overall  statute  itself,  with  or  with- 
out a  legislative  veto  provision.  Buckley  v.  Valeo,  424  U.S.  1,  108  (1976).  As  the  Court 
states  in  the  majority  opinion  this  is,  at  best,  an  "elusive  inquiry."  This  "elusive" 
chase  after  legislative  history  could  result  in  confusing  and  mixed  results.  In  my 
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view,  each  standing  C!ommittee  of  the  House  should  undertake  a  formal  review  of 
those  statutes  within  its  jurisdiction  and  make  a  recommendation  to  the  whole 
House  regarding  the  remaining  portion  of  those  laws. 

A  footnote  in  the  majority  decision  points  to  another  alternative  available  to  Con- 
gress, fully  consistent  with  the  bicameral  action  requirement.  In  footnote  9,  the 
Court  appears  to  look  with  favor  on  the  so-called  "report  and  wait"  approach  upheld 
in  Sibbach  v.  Wilson,  312  U.S.  1  (1941).  Under  this  approach,  Congress  does  not  uni- 
laterally veto  rules.  Rather,  the  effectiveness  of  administrative  action  is  delayed  so 
as  to  give  Congress  the  opportunity  to  review  the  rules  before  they  become  effective. 
Congress  can  then  pass  legislation  to  bar  (or  further  delay)  the  rules  from  going  into 
effect  if  they  are  found  objectionable.  This  is  the  exact  approach  taken  in  the  so- 
called  "Rules  Enabling  Acts"— 28  U.S.C.  2072  (Federal  Rules  of  Civil  Procedure);  18 
U.S.C.  3771  (Federal  Rules  of  Criminal  Procedure);  and  28  U.S.C.  2076  (Federal 
Rules  of  Evidence). 

Senator  Levin  has  introduced  legislation  (S.  1650)  that  would  institutionalize  this 
report  and  wait  procedure.  However,  some  including  the  Justice  Department  cau- 
tion that  even  the  "report  and  wait"  approach  becomes  constitutionally  suspect  if 
the  bill  contains  procedures  allowing  a  Committee,  one  or  both  Houses  of  Congress 
to  delay  the  effective  date  of  administrative  action.  An  unencumbered  report  and 
wait  provision  is  contained  in  H.R.  2327 — an  omnibus  regulatory  reform  bill  intro- 
duced by  Congressman  Sam  Hall,  which  is  now  pending  in  the  House  Judiciary 
Committee. 

Unlike  some  of  my  colleagues,  I  do  not  believe  that  the  Chadha  decision  inevita- 
bly means  a  weaker  Congress.  What  it  should  mean  is  that  Congress  will  be  much 
more  cautious  and  explicit  in  enacting  future  legislation.  Broad  delegations  of  power 
to  the  agencies  should  no  longer  be  the  pattern.  I  feel  confident  that  Congress  will 
react  to  this  decision  by  becoming  a  more  precise  legislative  body,  more  attentive  to 
the  detail  of  legislative  language  than  ever  before. 

What,  specifically,  are  our  options?  Well,  as  with  any  ruling  as  to  unconstitution- 
ality, a  logical  first  suggestion  is  a  constitutional  amendment.  Proposed  constitution- 
al amendments  authorizing  one-House  vetoes  of  regulations  have  been  introduced 
both  in  the  House  (H.J.  Res.  313 — Congressman  Jacobs)  and  in  the  Senate  (S.J.  Res. 
135 — Senator  DeConcini).  Constitutional  amendments,  of  course,  are  referred  to  the 
Committee  on  the  Judiciary.  Frankly,  however,  I  do  not  view  this  option  as  either 
advisable  or  politically  practical.  The  constitutional  amendment  process  is  compli- 
cated and  time  consuming.  We  have  other  alternatives  available  to  us  that  rare 
preferable  both  in  terms  of  time  and  temperate  response. 

I  have  already  discussed  two  other  such  options — both  of  which  I  believe  have  sub- 
stantial merit.  I  refer,  first,  to  an  organized  review  of  existing  statutes  containing 
invalid  veto  provisions  by  the  various  committees  of  jurisdiction.  This  should  be  un- 
dertaken promptly  and  irrespective  of  whether  other  responsive  options  are  ex- 
plored. We  should  not,  by  inaction,  leave  the  severability  question  on  many  impor- 
tant laws  (such  as  War  Powers  and  Impoundment  Control)  solely  in  the  hands  of  the 
courts. 

The  other  option,  to  which  I  have  already  alluded,  is  the  "report  and  wait"  ap- 
proach advocated  by  Senator  Levin  and  others.  This  mechanism  is  fully  consistent 
with  the  bicameral  mandate  of  the  Chadha  decision.  Congress  by  law  can  delay  the 
effective  date  of  regulations  or  other  forms  of  administrative  action.  Once  the  pro- 
posed regulation  or  action  is  made  known  and  studied,  we  can  then  pass  legislation 
to  prevent  or  further  delay  its  implementaion.  Such  legislation  would  have  to  pass 
both  Houses  and  be  presented  to  the  President.  If  we  choose  this  route  we  must  be 
careful  not  to  grant  powers  solely  to  committees  or  solely  to  Congress  that  would  be 
inconsistent  with  the  full  legislative  process  requirements  of  Chadha.  So,  for  exam- 
ple, a  particular  committee  could  not  be  allowed  to  extend  the  review  period.  Final 
disapproval  or  extension  could  not  occur  but  through  bicameral  action  and  present- 
ment to  the  President. 

Other  options  also  come  to  mind.  In  the  past,  Members  of  this  House  have  urged 
that  Congress  set  aside  one  session  of  Congress,  or  an  entire  Congress,  to  re-examine 
existing  laws.  No  one  argues  that  over-delegation  has,  in  large  part,  contributed  to 
the  attractiveness  of  the  legislative  veto  mechanism.  Perhaps  now  is  the  time  for  a 
genuine  "oversight  Congress"  that,  aside  from  the  essential  budget  and  appropria- 
tions items,  takes  a  critical  look  backward  at  what  is  already  on  the  books.  Most 
committees  would  have  more  than  enough  material  to  review,  and,  hopefully, 
needed  revisions  and  repeals  would  result.  What  I  am  suggesting  is  analogous  to  the 
theory  that  prompted  and  continues  to  prompt  support  for  sunset  legislation.  It  is 
an  idea  even  more  worthwhile  in  light  of  Chadha. 
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Another  idea  deserving  of  consideration  is  contained  in  the  "Regulatory  Oversight 
and  Control  Act  of  1983"  (H.R.  3939),  sponsored  by  our  distinguished  colleague, 
Trent  Lott.  I  am  a  co-sponsor  of  this  measure,  which  is  currently  pending  in  both 
the  Rules  Committee  and  the  Judiciary  Committee.  H.R.  3939  contains  variations  on 
many  of  the  concepts  contained  in  previous  regulatory  reform  bills.  This  includes: 
(1)  requiring  a  cost-benefit  analysis  of  "major  rules"  (a  defined  term  in  the  bill);  (2)  a 
semi-annual  regulatory  agenda  of  proposed  rules;  (3)  mandatory  agency  review  of 
existing  rules;  and  (4)  a  modified  Bumpers  amendment. 

But,  in  the  context  of  our  discussion,  the  most  interesting  provision  in  H.R.  3939 
is  contained  in  section  201.  It  states  that  no  major  rule  can  take  effect  unless  Con- 
gress adopts  a  joint  resolution  of  approval  within  90  days  after  its  transmittal  by 
the  relevant  agency.  This  variation  on  the  "report  and  wait"  procedure,  mandates 
an  affirmative  act  by  the  Congress  before  a  particular  regulation  can  go  into  effect. 
(Usually,  Congress  must  act  to  stop  a  regulation  or  other  administrative  decision.) 

This  approach  merits  close  consideration  for  two  principal  reasons.  First,  while 
most  major  rules  present  important  policy  choices,  the  average  annual  number  of 
such  rules  is  not  large.  Estimates  are  that,  on  the  average,  the  Federal  agencies  pro- 
mulgate less  than  100  major  rules  a  year.  Thus,  Congress  and  its  various  commit- 
tees would  not  be  seriously  overburdened  by  this  new  workload.  Second,  the  burden 
of  proof  in  justifying  the  statutory  authority  and  need  for  a  specific  major  regula- 
tion would  be  placed  squarely  on  the  agency.  Congress  would  have  to  be  convinced 
of  its  merits  or  else  the  regulation  simply  would  not  take  legal  effect.  This  idea  de- 
serves further  inquiry  by  both  this  Committee  and  the  Committee  on  the  Judiciary. 

Finally,  we  can  just  do  a  better  job  as  legislators.  Better,  more  exacting  drafting 
of  statutes  is  demanded.  Broad  delegations  of  power  should  be  discouraged  or  care- 
fully considered.  We  should  become  even  more  aggressive  in  implementing  our  con- 
stitutional taxation  and  appropriations  responsibilities.  Oversight  is  a  much  dis- 
cussed element  of  our  role — but  all  too  often  it  is  superficial  in  nature  and  lacks 
follow-up.  Quite  aside  from  the  availability  of  the  veto,  and  substitute  mechanisms 
that  must  pass  constitutional  muster,  we  already  have  in  place  the  powers  to 
achieve  parity  in  the  separation  of  powers  struggle. 

This  completes  my  prepared  remarks.  Again,  thank  you  for  the  opportunity  to 
share  my  views  on  this  important  subject.  I  would  be  happy  to  try  and  answer  any 
questions  you  may  have. 

The  Chairman.  Thank  you,  Mr.  Fish,  for  your  excellent  state- 
ment. 

Are  there  any  questions,  Mr.  Derrick? 

Mr.  Derrick.  I  have  no  questions. 

The  Chairman.  Mr.  Frost? 

Mr.  Frost.  No  questions. 

The  Chairman.  Mr.  Wheat? 

Mr.  Wheat.  No  questions. 

The  Chairman.  I  think  you  have  made  a  very  careful  general 
survey  of  this. 

Do  you  feel  in  general  that  if  we  can  find  an  appropriate  tech- 
nique to  do  it  that  the  Congress  should  preserve  the  authority  to 
execute  a  legislative  veto  in  certain  cases? 

Mr.  Fish.  As  I  indicated,  I  think  what  is  permissible  under  the 
Chadha  decision  is  virtually  an  invitation  to  seriously  consider  the 
report  and  wait  approach  that  is  already  in  matters  before  our 
committee. 

For  example,  under  the  Federal  Rules  of  Civil  Procedure  and  the 
Federal  Rules  of  Criminal  Procedure,  the  Chief  Justice  will  make 
the  decision.  There  is  a  layover  in  our  committee  for  a  number  of 
days  to  allow  us  the  chance  to  make  any  change  that  appears  desir- 
able. 

That  is  clearly  within  the  Chadha. 

I  think  my  point  was  that  what  we  do  not  need  to  do  is  wait  for 
anything  to  happen.  We  should  have  every  one  of  our  committees 
examine  those  200-odd  bills  that  are  within  the  jurisdiction  of  each 
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and  to  make  the  decision  in  Congress,  not  have  it  made  in  the 
courts  as  to  whether  that  legislation  stands  or  falls,  despite  the 
principles  of  the  severability  clause. 

The  Chairman.  I  think  that  is  a  very  wise  proposal. 

If  Congress  would  take  back  those  bills  that  it  has  exerted  legis- 
lative vetoes  in  and  determine  whether  or  not  it  wishes  to  reenact 
that  legislation  without  the  legislative  veto,  of  course,  they  could 
do  so. 

If  they  choose  to  preserve  the  legislative  veto,  then  it  would 
depend  on  what  way  we  found  by  which  we  could  do  it  legally  or 
use  the  joint  resolution  technique. 

Is  it  your  opinion  that  whether  it  uses  the  joint  resolution  tech- 
nique or  some  other  that  may  be  approved.  Congress  will  continue 
to  exercise  a  certain  amount  of  veto  power? 

Mr.  Fish.  I  do,  Mr.  Chairman. 

I  approve  of  the  Chadha  decision.  I  think  it  is  very  solid  constitu- 
tional law.  I  do  not  think  it  will  hurt  us  at  all  to  follow  the  proce- 
dures of  action  by  both  Houses  and  present  them  to  the  President 
or  to  take  advantage  of  the  latitude  in  Chadha  to  adopt  a  wait  and 
see  provision  that  will  give  us  an  opportunity  to  forestall  the  effec- 
tiveness of  regulations  until  we  do  it. 

The  Chairman.  Thank  you  very  much,  Mr.  Fish. 

Thank  you  for  your  excellent  statement. 

Our  next  witness  is  the  Honorable  Marion  Barry,  the  distin- 
guished Mayor  of  the  District  of  Columbia. 

Mr.  Barry,  we  are  pleased  to  have  you  here  today. 

Would  you  give  us  the  names  of  those  who  accompany  you? 

STATEMENT  OF  HON.  MARION  BARRY,  JR.,  MAYOR,  DISTRICT  OF 
COLUMBIA,  ACCOMPANIED  BY  PAULINE  SCHNEIDER  AND  INEZ 
SMITH  REID 

Mayor  Barry.  Mr.  Chairman,  I  would,  first  of  all,  like  to  express 
my  great  delight  and  pleasure  in  being  asked  to  appear  before  this 
committee  and  to  thank  you,  Mr.  Chairman,  for  your  strong  sup- 
port for  the  District  of  Columbia  and  all  we  are  trying  to  do. 

With  me  today  is  Inez  Smith  Reid  who  is  the  Corporation  Coun- 
sel for  the  District  of  Columbia,  and  Pauline  Schneider,  who  is  our 
Director  of  Government  Regulations. 

The  Chairman.  We  are  pleased  to  have  you  here. 

Mayor  Barry.  Mr.  Chairman,  I  would  ask  that  my  entire  state- 
ment be  entered  in  the  record  in  its  entirety. 

The  Chairman.  Without  objection,  it  will  be  received. 

Mayor  Barry.  I  will  try  to  give  highlights  of  my  statement. 

Mr.  Chairman  and  members  of  the  Rules  Committee,  thank  you 
for  this  opportunity  to  testify  today  on  the  impact  of  the  Supreme 
Court  decision,  commonly  called  the  Chadha  decision  in  the  Dis- 
trict of  Columbia. 

You  have  heard  testimony  today  from  various  committee  chair- 
men as  to  their  views  on  that  decision  which  struck  down  as  uncon- 
stitutional a  one-House  veto  legislative  scheme.  Members  have  also 
discussed  the  effect  of  the  decision  on  their  committees'  jurisdic- 
tions and  their  recommendations  for  alternatives  to  the  legislative 
veto  process. 
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In  a  real  sense,  Congress,  as  an  institution,  has  not  taken  any 
formal  position  in  response  to  the  Chadha  decision.  Indeed,  it  has 
continued  to  enact  legislation  which  contains  various  legislative 
veto  mechanisms.  Since  the  decision  was  handed  down  in  June 
1983,  Congress  has  enacted  at  least  17  veto  provisions  in  five  sepa- 
rate laws. 

Because  the  District  of  Columbia  is  the  only  State  with  a  charter 
that  is  also  a  Federal  statute  which  is  tainted  by  Chadha,  the  situ- 
ation for  us  is  much  different  and  the  impact  is  fundamental  to  the 
governance  of  the  city  itself.  Our  need  for  a  resolution  is  urgent. 

We  thought  we  had  a  resolution  for  this  matter  and  that  the 
House  of  Representatives  had  passed  a  measure  which,  in  our  view, 
was  sufficient  to  take  care  of  the  Chadha  problem.  That  was  H.R. 
3932  which  has  passed  the  House  of  Representatives.  We  thought 
we  were  on  our  way  to  resolution  in  the  Senate  but,  unfortunately, 
the  Senate  Subcommittee  on  Government  Operations  of  the  Dis- 
trict put  out  a  bill  on  it  at  the  last  minute  with  objection  from  the 
Department  of  Justice  to  the  bill  in  the  sense  that  the  Department 
of  Justice  has  had  some  concerns  about  the  titles  22,  23,  and  24  of 
the  criminal  code  of  the  District  of  Columbia. 

Mr.  Chairman,  as  you  very  well  know,  the  Congress  acts  in  three 
ways  as  it  affects  the  District  of  Columbia. 

First,  amendments  to  the  D.C.  Charter  are  required  to  be  ap- 
proved affirmatively,  concurrent  resolution  of  both  Houses  of  Con- 
gress. Second,  acts  passed  by  the  Council  of  the  District  of  Colum- 
bia and  approved  by  the  Mayor  are  subject  to  resolutions  of  disap- 
proval by  one  or  both  Houses;  criminal  code  legislation  needs  to  be 
disapproved  by  only  one  House.  Third,  the  statute  gives  Congress 
authority  to  control  by  resolutions  the  President's  exercise  of  emer- 
gency authority  over  the  metropolitan  police  force.  Of  these  three 
provisions,  only  the  second  has  ever  been  used  by  Congress.  In 
using  its  power.  Congress  has  exercised  its  veto  over  acts  of  the  Dis- 
trict government  only  twice  in  reviewing  the  more  than  700  laws 
enacted  by  the  city  since  home  rule. 

Mr.  Chairman,  it  is  the  District's  position  that  Chadha  does  not 
apply  to  the  District  of  Columbia.  However,  we  find  ourselves  in  a 
situation  where  the  District's  bond  counsel  is  unwilling  and  unable 
to  give  the  District  an  unqualified  opinion  on  the  validity  of  our 
debt  obligations. 

This  precludes  our  entry  into  the  bond  market. 

As  a  result  of  this,  nearly  $400  million  in  potential  bonds  are 
tied  up;  about  $150  million  in  short-term  borrowings  and  revenue 
participation  notes,  and  housing  and  home  finance  notes;  some  $50 
million  to  $100  million  in  industrial  revenue  bonds. 

Previously,  the  District  of  Columbia  could  borrow  with  long-term 
debt  from  the  U.S.  Treasury.  This  year,  we  are  borrowing  $115  mil- 
lion at  Treasury  rates. 

It  would  be  our  desire  to  go  to  the  bond  market  in  1985  as  any 
other  city  would  do  at  substantially  lower  interest  rates,  but  all  of 
this  is  tied  up  because  of  bond  counsel's  analysis  that  Chadha  does 
apply  to  the  District,  that  there  is  some  doubt,  and  bond  counsel  is 
being  cautious  to  look  out  for  the  bondholders  who  have  indicated 
their  desire  to  have  this  settled  by  Congress. 
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Also,  Mr.  Chairman,  we  are  now  being  faced  with  lawsuits  chal- 
lenging the  Council's  authority  to  enact  certain  pieces  of  legislation 
based  on  the  legislative  veto  provisions,  particularly  in  the  Crimi- 
nal Code  area. 

For  instance,  in  the  case  of  Eileen  Dimond,  et  al.,  v.  District  of 
Columbia,  the  plaintiffs  seek  to  strike  down  the  District's  no-fault 
insurance  law  by  charging  that  the  Home  Rule  Act  itself  is  uncon- 
stitutional since  it  embodies  one-House  and  two-House  legislative 
veto  mechanisms.  Two  court  cases  challenge  the  Council's  enact- 
ment of  the  White  Collar  Crime  Act  and  two  other  cases  attack  the 
validity  of  changes  under  D.C.  Code  sections  amended  by  the  Coun- 
cil in  the  Sexual  Assault  Reform  Act.  I  might  note  that  recently. 
Judge  Donald  Smith  indicated  that  he  would  not  hear  anymore 
sexual  assault  cases  until  the  question  of  Chadha's  application  to 
the  District  is  resolved.  While  four  of  the  five  pending  cases  deal 
with  criminal  issues,  it  can  be  expected  that  there  will  be  addition- 
al litigation  on  both  civil  and  criminal  matters. 

Therefore,  Chadha  is  affecting  the  District  of  Columbia.  We  have 
been  negotiating  with  the  Department  of  Justice,  trying  to  get 
some  understanding  as  to  why  the  Criminal  Code  should  be  looked 
at  differently  than  other  legislation.  In  a  sense,  they  are  proposing 
that  any  changes  to  the  Criminal  Code  by  the  council  and  signed 
by  the  mayor  be  affirmatively  approved  by  the  Congress,  by  both 
Houses  of  Congress,  and  signed  by  the  President. 

We  think  this  is  a  retrogression  back  to  pre-home-rule  days  when 
the  citizens  of  the  District  of  Columbia,  all  of  whom  pay  millions  of 
dollars  in  Federal  taxes,  all  of  whom  go  to  war,  to  have  this  done. 

In  closing,  we  think  this  hearing  is  very  relevant,  and  we  hope 
that  this  committee  will  assist  us  in  any  way  it  can,  in  helping  us 
to  influence  the  Department  of  Justice  and  others  that  now  is  the 
time  to  come  to  a  conclusion  of  this  matter. 

Finally,  Mr.  Chairman,  I  would  like  to  express  our  support  and 
appreciation  for  your  support  for  the  District  in  general,  and  for 
senior  citizens  and  others,  and  we  particularly  appreciate  the  op- 
portunity to  be  here  today. 

[Mr.  Barry's  prepared  statement,  with  other  material,  follow:] 
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STATEMENT  OF 
THE  HONORABLE  MARION  BARRY.  JR. 
MAYOR  OF  THE  DISTRICT  OF  COLUMBIA 
BEFORE  THE 
COMMITTEE  ON  RULES 

FBRUARY  23.  ]983 


MR.  CHAIRMAN.  ME^BERS  OF  THE  RULES  COMMITTEE.  THANK  YOU 
FOR  THIS  OPPORTUNITY  TO  TESTIFY  TODAY  ON  THE  IMPACT  OF  THE 
SUPREME  COURT  DECISION.  INS.  v.  Chadha.  D3  S.  CT.  27i|5.  ON  THE 
DISTRICT  OF  COLUMBIA. 

YOU  HAVE  HEARD  TESTIMONY  TODAY  FROM  VARIOUS  COMMITTEE 
CHAIRMEN  AS  TO  THEIR  VIEWS  ON  THAT  DECISION  WHICH  STRUCK  DOWN 
AS  UNCONSTITUTIONAL  A  ONE-HOUSE  VETO  LEGISLATIVE  SCHEME. 
MEMBERS  HAVE  ALSO  DISCUSSED  THE  EFFECT  OF  THE  DECISION  ON  THEIR 
COMMITTEES'  JURSIDCTIONS  AND  THEIR  RECOMMENDATIONS  FOR 
ALTERNATIVES  TO  THE  LEGISLATIVE  VETO  PROCESS. 

IN  A  REAL  SENSE.  CONGRESS.  AS  AN  INSTITUTION.  HAS  NOT  TAKEN 
ANY  FORMAL  POSITION  IN  RESPONSE  TO  THE  CHADHA  DECISION.  INDEED.  IT 
HAS  CONTINUED  TO  ENACT  LEGISLATION  WHICH  CONTAINS  VARIOUS 
LEGISLATIVE  VETO  MECHANISMS.  SINCE  THE  DECISION  WAS  HANDED  DOWN 
IN  JUNE.  1983.  CONGRESS  HAS  ENACTED  AT  LEAST  ]7  VETO  PROVISIONS 
IN  FIVE  SEPARATE  LAWS. 

BECAUSE  THE  DISTRICT  OF  COLUMBIA  IS  THE  ONLY  "STATE"  WITH 
A  CHARTER  THAT  IS  ALSO  A  FEDERAL  STATUTE  WHICH  IS  TAINTED  BY 
CHADHA/  THE  SITUATION  FOR  US  IS  MUCH  DIFFERENT  AND  THE  IMPACT  IS 
FUNDAMENTAL  TO  THE  GOVERNANCE  OF  THE  CITY  ITSELF.  OUR  NEED 
FOR  A  RESOLUTION  IS  URGENT.  WHAT  SEEMED  INITIALLY  TO  BE  A 
LEGISLATIVE  v.  EXECUTIVE  CLASH  HAS  HAD  A  PROFOUND  EFFECT  ON  THE 
CITY  BECAUSE  OF  THE  BREADTH  OF  THE  DECISION.  SPECIFICALLY.  OUR 
BOND  COUNSEL  ARE  UNABLE  TO  GIVE  THE  DISTRICT  AN  UNQUALIFIED 
OPINION  ON  THE  VALIDITY  OF  ITS  DBT  OBLIGATIONS.  THEREBY 
PRECLUDING  OUR  ENTRY  INTO  THE  BOND  MARKET  AND  SEVERLY  RESTRICTING 
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OUR  ABILITY  TO  UNDERTAKE  ESSENTIAL  FINANCIAL  ACTIVITIES.  INDEED. 
THE  CONSTITUTIONALITY  OF  THE  HOME  RULE  ACT  ITSELF  HAS  BEEN 
CALLED  INTO  QUESTION  IN  VARIOUS  LAWSUITS  CHALLENGING  COUNCIL 
PASSED  LEGISLATION. 

FOR  INSTANCE.  IN  THE  CASE  OF  EILEEN  DIMOND.  ET.  AL.  v. 
DISTRICT  OF  COLUMBIA  .  THE  PLAINTIFFS  SEEK  TO  STRIKE  DOWN  THE 
DISTRICT'S  NO  FAULT  INSURANCE  LAW  BY  CHARGING  THAT  THE  HOME 
RULE  ACT  ITSELF  IS  UNCONSTITUTIONAL  SINCE  IT  EMBODIES  ONE 
HOUSE  AND  TWO  HOUSE  LEGISLATIVE  VETO  MECHANISMS.  TVO  COURT 
CASES  CHALLENGE  THE  COUNCIL'S  ENACTMENT  OF  THE  WHITE  COLLAR 
CRIME  ACT  AND  TWO  OTHER  CASES  ATTACK  THE  VALIDITY  OF  CHANGES 
UNDER  D.C.  CODE  SECTIONS  AMENDED  BY  THE  COUNCIL  IN  THE  SEXUAL 
ASSAULT  REFORM  ACT.  I  MIGHT  NOTE  THAT  RECENTLY.  JUDGE  DONALD 
SMITH  INDICATED  THAT  HE  WOULD  NOT  HEAR  ANY  MORE  SEXUAL  ASSUAi  T 
CASES  UNTIL  THE  QUESTION  OF  CHADHA'S  APPLICATION  TO  THE  DISTRICT 
IS  RESOLVED.  WHILE  FOUR  OF  THE  FIVE  PENDING  CASES  DEAL  WITH 
CRIMINAL  ISSUES.  IT  CAN  BE  EXPECTED  THAT  THERE  WILL  BE  ADDITIONAL 
LITIGATION  ON  BOTH  CIVIL  AND  CRIMINAL  MATTERS. 

CHALLENGES  TO  THE  HOME  RULE  ACT  STEM  FROM  THE  FACT  THAT 
THE  LEGISLATIVE  VETO  PROVISIONS  OF  THE  DISTRICT  OF  COLUMBIA 
SELF-GOVERNMENT  AND  GOVERNMENTAL  REORGANIZATION  ACT  WERE 
IDENTIFIED  IN  JUSTICE  WHITE'S  DISSENT  IN  INS.  v.  CHADHA  AND  BY 
THE  DEPARTMENT  OF  JUSTICE  AS  CONSTITUTIONALLY  SUSPECT  LAWS. 
OUR  HOME  RULE  ACT  INCLUDES  THREE  CONGRESSIONAL  VETO  PROVISIONS. 
FIRST.  AMENDMENTS  TO  THE  D.C.  CHARTER  ARE  REQUIRED  TO  BE  APPROVED 
AFFIRMATIVELY  BY  CONCURRENT  RESOLUTION  OF  BOTH  HOUSES  OF  CONGRESS. 
SECOND.  ACTS  PASSED  BY  THE  COUNCIL  OF  THE  DISTRICT  OF  COLUMBIA 
AND  APPROVED  BY  THE  MAYOR  ARE  SUBJECT  TO  RESOLUTIONS  OF 
DISAPPROVAL  BY  ONE  OR  BOTH  HOUSES;  CRIMINAL  CODE  LEGISLATION 
NEEDS  TO  BE  DISAPPROVED  BY  ONLY  ONE  HOUSE.  THIRD.  THE  STATUTE 
GIVES  CONGRESS  AUTHORITY  TO  CONTROL  BY  RESOLUTIONS  THE 
PRESIDENT'S  EXERCISE  OF  EMERGENCY  AUTHORITY  OVER  THE  METROPOLITAN 
POLICE  FORCE.  OF  THESE  THREE  PROVISIONS.  ONLY  THE  SECOND  HAS 
EVER  BEEN  USED  BY  CONGRESS.  IN  USING  ITS  POWER.  CONGRESS  HAS 
EXERCISED  ITS  VETO  OVER  ACTS  OF  THE  DISTRICT  GOVERNMENT  ONLY 
TVICE  IN  REVIEWING  THE  MORE  THAN  700  LA.WS  ENACTED  BY  THE  CITY 
SINCE  HOME  RULE. 
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IN  THE  CHADHA  DECISION.  THE  SUPREME  COURT  CONCLUDED  THAT  THE 
REQUIREMENT  OF  ARTICLE  L  SECTION  7.  OF  THE  CONSTITUTION.  THAT 
BILLS  BE  PASSED  BY  BOTH  HOUSES  OF  CONGRESS  AND  BE  PRESENTED 
TO  THE  PRESIDENT  FOR  SIGNATURE  HAS  NOT  BEEN  COMPLIED  WITH  WHEN 
THE  VETO  MECHANISM  WAS  USED.  SINCE  DISAPPROVED  DISTRICT  OF 
COLUMBIA  LEGISLATION  IS  NOT  "PRESENTED"  TO  THE  PRESIDENT. 
PRESUMABLY  THE  AGRUMENT  IS  THAT  IT  VIOLATES  THE  REQUIREMENTS 
OF  ARTICLE  I. 

ALTHOUGH  THERE  IS  CONSIDERABLE  DEBATE  AS  TO  WHETHER 
CHADHA  APPLIES  TO  THE  DISTRICT.  CAUTION  REQUIRED  THAT  THE  CITY 
SEEK  LEGISLATIVE  CLARIFICATION  OF  THE  QUESTIONS  RAISED  BY  THE 
DECISION.  THUS.  IN  SEPTEMBER  1983.  LEGISLATION  WAS  INTRODUCED 
IN  BOTH  HOUSES  OF  CONGRESS  TO  CONVERT  THE  VETO  PROVISIONS  TO 
JOINT  RESOLUTIONS  OF  DISAPPROVAL  TO  CONFORM  WITH  THE  SUPREME 
COURT  DEaSION.  LIKE  LAWS.  JOINT  RESOLUTIONS  MUST  BE  PASSED 
BY  BOTH  HOUSES  OF  CONGRESS  AND  PRESENTED  TO  THE  PRESIDENT  FOR 
SIGNATURE.  THIS  PROCESS  WOULD  SATISFY  THE  PROCEDURAL 
REQUIREMENTS  OF  ARTICLE  I. 

IN  ADDITION.  THE  LEGISLATION  CONTAINS  A  SEVERABILITY 
CLAUSE  TO  MAKE  SUCH  PRECAUTIONARY  STEPS.  AS  THE  PROPOSED 
LEGISLATION.  UNNECESSARY  IN  THE  FUTURE. 

OUR  EFFORTS  TO  PASS  REMEDIAL  LEGISLATION  SEEM  TO  BE  AT  AN 
IMPASSE.  H.R.  3932  WAS  PASSED  BY  THE  HOUSE  OF  REPRESENTATIVES 
IN  OCTOBER.  HOWEVER.  S.  1858.  ALTHOUGH  REPORTED  FROM  A 
SUBCOMMITTEE  TO  THE  COMMITTEE  ON  GOVERNMENTAL  AFFAIRS.  IS  STILL 
PENDING  BEFORE  THE  COMMITTEE.  THE  FULL  COMMITTEE  REFUSED  TO 
ACT  BECAUSE  THE  DEPARTMENT  OF  JUSTICE.  ON  NOVEf^ER  15.  B83. 
IN  A  LETTER  TO  SENATOR  WILLIAM  V.  ROTH.  CHAIRMAN  OF  THE 
COMMITTEE.  TOOK  THE  POSITION  THAT  ALL  CRIMINAL  CODE  LEGISLATION 
ENACTED  BY  THE  COUNCIL  MUST  BE  AFFIRMATIVELY  APPROVED  BY  CONGRESS. 
I  HAVE  APPENDED  A  COPY  OF  THIS  LETTER  AND  OUR  RESPONSE  TO  IT  TO 
THIS  TESTIMONY  FOR  YOUR  INFORMATION. 

BECAUSE  OF  THE  CURRENT  IMPASSE.  THE  CHADHA  DECISION  HAS 
OPENED  THE  DOOR  OF  OPPORTUNITY  FOR  THOSE  WHO  WISH  TO  SUBSTANTIVELY 
CHANGE  THE  PROCESS  BY  WHICH  COUNCIL  ACTS  BECOME  LAW.  TO  ACCEPT 
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THE  DEPARTMENT  OF  JUSTICE'S  POSITION  WOULD  BE  A  REVERSAL  OF 
HOME  RULE.  WHILE  IT  IS  TRUE  THAT  CONGRESS  HAS  PLENARY 
JURISDICTION  WITH  RESPECT  TO  THE  DISTRICT  OF  COLUMBIA.  CONGRESS 
HAS  DELEGATED  SUBSTANTIAL  LEGISLATIVE  AUTHORITY  TO  THE  ELECTED 
GOVERNMENT  OF  THE  CITY.  MR.  CHAIRMAN.  THIS  AUTHORITY  HAS  NOT  BEEN 
ABUSED.  IN  FACT.  OF  MORE  THAN  700  PIECES  OF  LEGISLATION 
PASSED  BY  THE  COUNCIL.  CONGRESS  HAS  EXERCISED  ITS  VETO  ONLY 
™iCE. 

THERE  ARE  A  NUMBER  OF  PRACTICAL  CONSEQUENCES  OF  THE 
POSSIBILITY  THAT  THE  HOME  RULE  ACT  COULD  BE  FOUND  INVALID  UNDER 
CHADHA.  BECAUSE  OF  THE  DECISION.  THE  CITY  HAS  BEEN  SEVERELY 
HAMPERED  IN  UNDERTAKING  ESSENTIAL  FINANCIAL  ACTIONS  WHICH  HAVE 
BEEN  PLANNED  FOR  SOME  TIME. 

AS  YOU  PROBABLY  KNOW.  A  PREREQUISITE  FOR  MARKETABILITY  OF 
flUNICIPAL  BONDS  AND  NOTES  IS  THE  DELIVERY  TO  PROSPECTIVE 
PURCHASERS  OF  AN  UNQUALIFIED  LEGAL  OPINION  OF  NATIONALLY  RECOGNIZED 
BOND  COUNSEL.  STATING  THAT  THE  CONTRACTUAL  DEBT  OBLIGATIONS 
OF  THE  ISSUER  ARE  VALID  UNDER  THE  EXISTING  LAW.  IT  IS  THE  VIEW 
OF  THE  DISTRICT'S  BOND  COUNSEL  THAT  THE  LEGISLATIVE  VETO  PROVISIONS 
ARE  PROBABLY  SEVERABLE  FROM  THE  REMAINDER  OF  THE  HOME  RULE  ACT. 
Bill  THAT  AN  ULTIMATE  JUDICIAL  DETERMINATION  OF  THE  SEVERABILITY 
ISSUE  CANNOT  BE  PREDICTED  WITH  SUFFICIENT  CERTAINTY  FOR  THEM 
TO  DELIVER  THEIR  UNQUALIFIED  OPINION  AT  THIS  TIME.  OUR  FINANCIAL 
ADVISOR  INFORMS  US  THAT  THE  INABILITY  TO  SECURE  AN  UNQUALIFIED 
OPINION  WOULD  MAKE  SUCH  BONDS  AND  NOTES  EFFECTIVELY  UNMARKETABLE. 

THE  DISTRICT  HAS  WORKED  DILIGENTLY  TO  ACHIEVE  THE  MUTUAL 
FEDERAL  AND  DISTRICT  GOAL  OF  ESTABLISHING  ON-GOING  ACCESS  TO 
MUNICIPAL  MARKET  FINANCING.  AS  CONTEMPLATED  BY  THE  HOME  RULE  ACT. 
BORROWING  IN  THE  MARKET  WOULD  PERMIT  THE  DISTRICT  TO  MORE 
EFFECTIVELY  MANAGE  ITS  DEBT  FINANCING.  ACHIEVE  LOWER  OVERALL 
BORROWING  COSTS  AND  CEASE  INTERIM  RELIANCE  ON  U.S.  TREASURY  FINANCING. 
WITHOUT  THE  REMEDY  SOUGHT  IN  THE  PROPOSED  BILL.  SUCH  A  TRANSITION 
WILL  BE  IMPOSSIBLE.  OUR  FINANCIAL  ADVISOR  AND  BOND  COUNSEL 
FURTHER  ADVISE  THAT  WORK  PRESENTLY  WELL  UNDERWAY  ON  SEVERAL  BOND 
AND  NOTE  ISSUES  SCHEDULED  FOR  THE  FALL  OF  1984  CANNOT  BE 
SUCCESSFULLY  COMPLETED  UNLESS  CORRECTIVE  ACTION  IS  TAKEN. 
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LAWSUITS  ARE  PROLIFERATING  AT  A  RAPID  PACE  AND  SUBSTANTIAL 
STAFF  RESOURCES  ARE  BEING  UTILIZED  TO  DEFEND  THE  CITY  AGAINST 
THE  CONSTITUTIONAL  ATTACKS  AND  TO  PRESERVE  THE  LEGISLATION  PASSED 
BY  THE  COUNCIL  AND  CONVICTIONS  OF  CRIMINALS  OBTAINED  UNDER  DISTRICT 
ENACTED  LAWS.  I  HESITATE  TO  SPECULATE  ON  THE  POSSIBLE  IMPACT  ON  THE 
DISTRICT  GOVERNMENT  SHOULD  SOME  LITIGANT  BE  SUCCESSFUL  IN 
CHALLENGING  THE  VALIDITY  OF  THE  HOME  RULE  ACT. 

IN  CONCLUSION.  MR.  CHAIRMAN.  CHADHA  HAS  HAD  A  VERY  SERIOUS 
IMPACT  ON  THE  DISTRICT  OF  COLUMBIA  ALREADY.  AND  THE  FUTURE 
POTENTIAL  IMPACT  BOGGLES  THE  MIND.  WE  ARE  COPING  WITH  IT  AND 
ARE  IN  THE  PROCESS  OF  TRYING  TO  FASHION  AN  APPROPRIATE  LEGISLATIVE 
REMEDY.  WE  HOPE  THAT  WE  CAN  RESOLVE  THIS  ISSUE  AND  ELIMINATE 
ITS  IMPACT  ON  THE  DISTRICT  IN  THE  VERY  NEAR  FUTURE. 

THANK  YOU. 


•  *  s 
Washington,  DC.  20540 
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EXECUTIVE  SUMMARY 

The  Supreme  Court,  In  INS  v.  Chadha,  tlo .  80-1832  (June  23,  1983),  held  un- 
constitutional the  provision  in  the  Inmlgratlon  and  Nationality  Act  by  which  one 
House  of  Congress  could  disapprove  of  the  action  of  the  Attorney  General  In  sus- 
pending the  deportation  of  an  alien  under  the  Act.   The  Court  based  its  holding 
on  the  failure  of  the  congressional  action  to  comply  with  the  requirements  of 
bicameral  legislative  action  and  presentation  to  the  President  contained  in  Art. 
1,  §§  1,  7  of  the  Constitution.   It  held  that  legislative  action  (with  the  ex- 
ception of  specifically  enumerated  instances  in  the  Constitution)  which  has  the 
effect  of  altering  the  legal  rights,  duties  and  relations  of  persons  outside  the 
legislative  branch  must  be  embodied  in  actions  of  both  Houses  which  are  then  pre- 
sented to  the  President  for  approval  or  veto,  with  override  of  the  latter  by  vote 
of  two-thirds  of  both  Houses.   This  broad-based  holding  places  In  jeopardy  all 
the  various  legislative  veto  mechanisms  enacted  over  the  years. 

The  District  of  Columbia  Self-Government  and  Governmental  Reorganization 
Act  (Home  Rule  Act)  contains  several  legislative  veto  provisons.   The  most  prom- 
inent is  the  ability  of  both  Houses  of  Congress  to  disapprove  by  concurrent  res- 
olution legislative  actions  of  the  D.C.  City  Council.   Unless  the  legislative 
veto  in  this  context  can  be  justified  by  the  broad  power  of  Congress  over  the 
District  of  Columbia  and  the  unique  delegation  of  legislative  authority  contained 
in  the  Home  Rule  Act,  the  provision  would  seem  constitutionally  suspect  In  the 
wake  of  Chadha.   It  has  been  recognized  that  Congress  possesses  extensive  powers 
over  the  District  of  Columbia  and  can  legislate  for  the  District  much  as  a  State 
does  vls-a-vls  its  citizens  and  political  sub-units.   However,  the  clause  in  the 
Constitution  delegating  this  power  to  Congress  speaks  in  terms  of  "Legislation," 
Art.  1,  §  8,  cl.  17;  the  power  over  the  District  is  included  among  the  other 
powers  granted  to  Congress  in  Art.  1,  §  8  (and  not  identified  In  Chadha  as  an  ex- 
ception to  the  blcameralism/presentatlon  requirements);  and,  the  case  law  per- 
mitting a  breadth  to  congressional  power  not  available  In  other  contexts,  refers 
to  substantive  breadth  with  no  indication  that  the  constitutionally  prescribed 
procedures  for  passing  laws  can  be  dispensed  with  when  Congress  acts- with  respect 
to  the  District  of  Columbia. 

Assuming  the  legislative  veto  provisions  are  invalid,  the  question  to  be 
determined  is  whether  those  provisions  can  be  severed  from  the  other  provisions 
of  the  Act.   The  Court  in  Chadha  held  the  veto  provision  separable  from  the  re- 
mainder of  the  Act.   The  INA,  however,  contains  a  separability  provision  which, 
in  the  Court's  view  raised  a  presumption  that  Congress  did  not  intend  the  entire 
Act  to  fall  if  one  provision  was  invalid.   The  Rome  Rule  Act  contains  no  separa- 
bility provision.   However,  courts  favor  separability  and,  if  the  legislative 
history  indicates  that  Congress  would  have  enacted  the  valid  provisions  inde- 
pendently of  the  invalid  provision,  then  the  remainder  of  the  Act  will  survive. 
In  the  case  of  the  legislative  veto  attached  to  Council  actions,  the  veto 
emerged  froai  the  conference  on  the  Home  Rule  bill  as  a  compromise.   The  House 
bill  did  not  contain  such  a  provision;  recent  Senate  bills  had  contained  the 
veto  although  the  provision  had  not  been  in  the  bills  which  passed  the  Senate 
in  the  twenty-year  period  prior  to  enactment  of  the  Home  Rule  Act.   The  veto 
was  deemed  by  proponents  as  a  means  to  protect  the  federal  interest  and  reserve 
congressional  authority  over  the  legislative  power  delegated  to  the  District  of 
Columbia.   Opponents  saw  sufficient  reservation  of  authority  in  Congress'  ability 
to  pass  repealing  legislation  as  well  as  numerous  other  controls  and  limitations 
into  the  Home  Rule  Act.   The  presence  of  these  other  limitations,  the  history  of 
the  use  of  the  veto  mechanism  in  Home  Rule  proposals,  and  the  political  climate 
as  the  time  of  passage  of  the  Home  Rule  Act  would  seem  to  make  it  far  from  evident 
that  Congress  would  have  refused  to  delegate  legislative  powers  to  a  District  of 
Columbia  legislature  If  told  at  the  time  that  It  could  not  include  the  legisla- 
tive veto.   Under  such  circumstances,  a  court,  faced  with  a  lawsuit  challenging 
the  veto  in  the  Home  Rule  Act,  arguably  would  sever  the  invalid  veto  provision 
from  the  underlying  delegation  of  authority  to  the  City  Council- 
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THE  LEGISLATIVE  VETO  PROVISIONS  OF  THE  DISTRICT  OF  COLUMBIA 
HOME  RULE  ACT  IN  THE  WAKE  OF  INS  v.  CHADHA 


This  report  will  discuss  the  ramifications  of  the  Supreme  Court's  invalida- 
tion of  the  legislative  veto  In  ^NS  v.  Chadha,  No.  80-1832  (June  23,  1983)  with 
respect  to  similar  provisions  in  the  District  of  Columbia  Self-Government  and  . 
Governmental  Reorganization  Act,  Pub.  L.  93-198,  87  Stat.  774  (1973);  D.C.  Code 
§  1-201  et^  seq.  (1981)  (hereinafter.  Home  Rule  Act). 

I. 

Congress  reserved  to  itself  In  several  places  in  the  Home  Rule  Act  the  au- 

U 
thority  to  affect  actions  taken  under  the  Act  by  means  of  a  legislative  veto. 

The  primary  provision  Is  that  enabling  both  Houses  by  concurrent  resolution  to 
disapprove  most  acts  of  the  D.C.  City  Council.   D.C.  Code  §  l-233(c)(l)  (1981). 
Acts  relating  to  criminal  procedure,  crimes,  and  treatment  of  prisoners,  codified 
in  Titles  22,  23  and  24  of  the  D.C.  Code,  are  subject  to  one  House  disapproval. 
Id.  §  l-233(c)(2).   Amendments  to  the  D.C.  Charter  (Title  IV  of  the  Home  Rule  Act) 
passed  by  the  Council  and  ratified  by  popular  referendum  can  take  effect  only  if 
both  Houses  of  Congress  adopt  a  concurrent  resolution  approving  the  amendment. 
Id.,  §  l-205(b).   Finally,  the  President's  authority  to  direct  the  Mayor  to  pro- 
vide for  emergency  use  of  the  Metropolitan  Police  Force  for  federal  purposes  is 
subject  to  termination  by  adoption  of  a  resolution  by  either  House  of  Congress. 
Id.,  §  4-102(b),  (c).   Extension  of  the  period  of  emergency  use  of  the  police 
may  be  granted  by  concurrent  resolution  of  both  Houses.   Id.,  §  4-102(d).   Thus, 
the  Home  Rule  Act  contains  different  types  of  legislative  vetoes — one  and  two 
House  disapproval,  and  two  House  approval — which  operate  on  the  D.C.  City  Council 
and  the  President. 

The  Court  in  Chadha  struck  down  the  provision  in  the  Immigration  and  Na- 
tionality Act  that  authorized  either  House  of  Congress  to  reverse  the  decision 
of  the  Attorney  General  to  suspend  the  deportation  of  a  particular  alien.   8 
U.S.C.  1254(c)(2).   It  based  Its  decision  on  the  Presentment  Clauses  of  the 
Constitution,  Art.  1,  §  7,  els.  2,  3,  and  the  bicaoerallsm  requirement  of 
Art.  1,  §  1.   These  clauses,  provide  that  "all  legislative  Powers  herein  granted 


1/  The  term  "legislative  veto"  is  a  shorthand  phrase  for  the  devices  Congress 
uses  to  approve  or  disapprove  executive  action  or  agency  regulations  by  means  short 
of  legislation,  i.e.,  one  or  two  House  approval  or  disapproval,  committee  approval 
or  disapproval. 
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shall  be  vested  In  a  Congress  of  the  United  States,  which  shall  consist  of  a 
Senate  and  a  House  of  Representatives'  and  that  "Every  Bill"  as  well  as  "Every 
Order,  Resolutioa,  or  Vote  to  which  the  Concurrence  of  the  Senate  and  House  of 
Representatives  may  be  necessary"  shall  be  presented  to  the  President  for  oppor- 
tunity to  approve  or  disapprove,  the  latter  subject  to  override  by  two-thirds  of 
both  Houses  of  Congress.   Slip.  op.  at  25.   (Emphasis  In  original).   These 
"[ejxpliclt  and  unambiguous  provisions  of  the  Constitution  prescribe  and  define 
the  respective  functions  of  the  Congress  and  of  the  Executive  in  the  legisla- 
tive process."   Id.   In  the  Court's  view,  "the  prescription  for  legislative  ac- 
tion in  Art.  I,  §§  1,  7  represents  the  Framers'  decision  that  the  legislative 
power  of  the  Federal  government  be  exercised  in  accord  with  a  single,  finely 
wrought  and  exhaustively  considered,  procedure."   Slip  op.  31.   Whefher  actions 
taken  by  either  House  are  the  type  of  "legislative  action"  governed  by  the 

Presentment  and  bicameralism  clauses,"  depends  not  on  their  form  but  upon 
'whether  they  contain  matter  which  is  properly  to  be  regarded  as  legislative  in 
its  character  and  effect.'"   (quoting  S.  Rept.  No.  1335,  54th  Cong.,  2d  Sess.,  8 
(1897)).   With  respect  to  the  one-House  veto  of  the  Attorney  General's  decision 
to  suspend  Chadha's  deportation,  the  Court  held  that  "[i)n  purporting  to  exercise 
power  defined  in  Art.  I,  §  8,  cl .  4  to  'establish  an  uniform  rule  of  of  Natural- 
ization', the  House  took  action  that  had  the  purpose  and  effect  of  altering  the 
legal  rights,  duties  and  relations  of  persons,  Including  the  Attorney  General, 
Executive  Branch  officials  and  Chadha,  all  outside  the  legislative  branch."   Slip 
op.  at  32.   Such  action  by  one  House  of  Congress  was  unconstitutional. 

The  Court's  decision  sweeps  broadly,  rendering  suspect  all  the  ^iarlous  leg- 
islative veto  devices  by  which  Congress  has  reserved  authority  to  affect  agency 
or  presidential  action  by  means  short  of  passing  legislation  and  presenting  it  to 
the  President.   Congressional  actions  that  alter  the  rights,  obligations  or  re- 
lations of  persons  outside  the  legislative  sphere  must  comply  with  the  procedures 
of  Art.  1  governing  legislation.   The  Court  pointed  to  the  specific  and  precisely 
defined  exceptions  in  the  Constitution  whereby  bicameralism  and  presentment  were 
dispensed  with:   impeachment.  Senate  advice  and  consent  to  presidential  appoint- 
ments, Senate  ratification  of  treaties,  and  determination  by  eithen  House  of 
specified  internal  matters.   The  latter  internal  authority,  according  to  the 
Court,  "only  empowers  Congress  to  bind  Itself  and  is  noteworthy  only  insofar  as 
it  further  Indicates  the  Framers'  Intent  that  Congress  not  act  in  any  legally 
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binding  manner  outside  a  closely  circumscribed  legislative  arena,  except  in 
specific  and  enumerated  instances."   Slip  op.  at  35  n.  20. 

The  legislative  veto  provisions  In  the  Home  Rule  Act  would  seem  to  be  em- 
braced by  the  broad  constitutional  prescriptions  of  Chadha.  It  might  be  argued 
that  Congress,  in  enacting  the  Home  Rule  Act,  was  acting  under  unique  constitu- 
tional powers  over  the  District  of  Columbia;  that  the  delegations  of  authority 
were  not  to  executive  branch  agencies  or  officials,  but  to  the  congresslonally 
established  legislative  body  of  the  District  of  Columbia,  a  unique  entity  over 
which  Congress  exercises  plenary  authority-  much  like  that  of  a  state  over  Its 

y 

citizens  and  sub-units.    Thus,  the  argument  would  proceed.  Congress  could  attach 
strings  to  such  delegation  of  authority  to  an  extent  not  permitted  when  it  acts 
under  other  Article  1  powers. 

Congress'  power  over  the  District  of  Columbia  has  been  described  as  plenary 
and  "[njot  only  may  statutes  of  Congress  of  otherwise  nationwide  application  be 
applied  to  the  District  of  Columbia,  but  Congress  may  also  exercise  all  the  po- 
lice and  regulatory  power  that  a  state  legislature  or  municipal  government  would 
have  in  legislating  for  state  or  local  purposes."   Palmore  v.  .United' States,  All 
U.S.  389,  397  (1973).   The  power  of  Congress  over  the  District  of  Columbia  "per- 
mits it  to  legislate  for  the  District  in  a  manner  with  respect  to  subjects  that 
would  exceed  its  powers,  or  at  least  would  be  very  unusual.  In  the  context  of 
national  legislation  enacted  under  other  powers  delegated  to  it  under  Art.  1, 
§  8."  ^.,  398.   See  also.  District  of  Columbia  v.  Thompson  Co. ,  346  U.S.  100, 
108-9  (1953).   The  unique  reach  of  congressional  power  over  the  District  of 

Columbia  thus  relates  to  the  subjects  of  legislation,  the  substantive  reach  of 

3/ 
congressional  acts  respecting  the  District.    Congress  may  create  local  entitles 

to  govern  affairs  of  the  District  of  Columbia  and  structure  District  governmental 

affairs  in  a  manner  divergent  from  the  federal  model  of  government  and  separation 

of  powers.   Borders  v.  Reagan,  518  F.Supp.  250,  266  (D.D.C.  1981)  (up"holding  in- 


2J   This  delegation  theory,  of  course,  would  not  serve  to  justify  the  legis- 
lative veto  provision  with  respect  to  presidential  emergency  use  of  the  D.C. 
police  in  section  740(b),  (c),  (d)  of  the  Home  Rule  Act.   D.C.  Code  §  4-102. 

'ij   The  substantive  reach  of  congressional  power  vis-a-vis  the  District  is 
also  constrained  by  the  Constitution.   As  the  Court  in  Capital  Traction  Co.  v. 
Hof ,  174  U.S.  1,  5  (1899)  held.  Congress,  "may  exercise  within  the  District  all 
legislative  powers  that  the  legislature  of  a  State  might  exercise  within  the 
State;  and  may  vest  and  distribute  the  judicial  authority  in  and  among  courts 
and  magistrates,  and  regulate  judicial  proceedings  before  them,  as  it  may  think 
fit,  so  long  as  it  does  not  contravene  any  provision  of  the  Constitution  of  the 
United  States." 
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sulatlon  from  presidential  removal  of  member  of  District  of  Columbia  Judicial 
Nomination  Commission,  established  by  Home  Rule  Act);  Halleck  v.  Berliner  427 
F.  Supp.  1225,  1233  (D.D.C.  1977)  (upholding  Commission's  powers  with  respect  to 
reappointment  of  judges);  Hobson  v.  Hansen,  265  F.Supp.  902  (D.D.C.  1967)  (up- 
holding congressional  vesting  of  power  to  appoint  D.C.  Board  of  Education  members 
In  United  States  District  Court  for  the  District  of  Columbia).   However,  while 
these  entities  may  be  unique  and  the  authority  of  the  local  officials*  unusual 
when  compared  with  federal  agencies  and  officials,  there  is  no  suggestion  in  the 
cases  upholding  these  various  arrangements  that  Congress  may  establish  them  by 
means  other  than  legislation.   Indeed,  the  constitutional  provision  delegating 
power  to  Congress  over  the  District,  Art.  1,  §  8,  cl.  17  gives  Congress  the  pow- 
er "(t]o  exercise  exclusive  Legislation  in  all  cases  whatsoever,  over"  the  Dis- 
trict of  Columbia.   (emphasis  added).   The  placement  of  the  clause  among  the 
other  enumerated  delegated  powers  of  Congress  in  Article  1,  §  8  of  the  Consti- 
tution bespeaks  an  intent  that  that  authority  be  part  of  the  "legislative 
Powers  herein  granted"  (Art.  1,  §  1)  to  be  exercised  in  conformance  with  Arti- 
cle 1,  §  7,  els.  2,  3,  the  Presentment  Clauses.   Furthermore,  the  final  clause 

of  Article  1,  §  8  delegates  to  Congress  the  power  "to  make  all  Laws  which  shall 

be  necessary  and  proper  for  carrying  into  Execution  the  foregoing  Powers " 

which  Include  the  power  over  the  District  of  Columbia.   (emphasis  added).   Final- 
ly, the  Court  in  Chadha  emphasized  the  very  specific  exceptions  to  bicameralism 
and  presentment  contained  in  the  Constitution  and  concluded  that  as  to  all  other 
legislative  acts  compliance  with  the  law  making  procedures  of  Article  1,  §  1  and 
§  7,  cl.  2,  3  was  required.   See,  Slip  op.  at  35,  discussed,  supra.   The  power 
over  the  District  of  Columbia  was  not  one  of  the  exceptions  noted  by  the  Court 
and,  therefore,  presumably  must  be  exercised  in  conformance  with  the  Constitu- 
tion's procedures  for  legislation. 

The  congressional  power  over  the  District  has, been  analogized  to  its  power 
over  the  Territories  (Art.  4,  §  3,  cl .  2),  District  of  Columbia  v.  Thompson  Co, 
supra.   Justice  White,  dissenting  in  Chadha,  noted  that  the  First  Congress,  con- 
taining many  of  the  fraraers  of  the  Constitution,  enacted  the  provisions  of  the 
Northwest  Territories  Ordinance,  including  language  allowing  two  House  disapproval 
of  territorial  ordlances,  and  that  resolutions  of  disapproval  were  approved  by 
one  or  the  other  House  in  early  Congresses.   See,  Slip  op.  at  17-18  n.  18  (dissent). 
He  viewed  as  "significant  that  this  body  [the  first  Congress]  did  not  view  the 
Constitution  as  forbidding  a  precursor  of  the  modern  day  legislative  veto."   Id. , 
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19.   Implicitly,  Justice  White  deemed  such  territorial  disapproval  devices  as 
within  the  ambit  of  the  majority's  holding  and  therefore  invalid.   Furthermore, 
the  Territories  clause  speaks  of  Congress  making  "needful  Rules  and  Regulations 
respecting  the  Territory  or  other  property  belonging  to  the  United  States...", 
Art.  4,  §  3,  cl.  2,  whereas  the  District  of  Columbia  clause  specifically  authorizes 
"Legislation."  Thus,  even  if  the  legislative  veto  can  somehow  be  distinguished 
in  the  Territory  context,  any  analogy  between  Congress'  power  over  the  territories 
and  the  District  would  not  seem  to  similarly  support  the  legislative  veto  in  the 
face  of  the  explicit  language  of  the  District  of  Columbia  clause. 

II. 

Assuming  the  legislative  veto  provisions  of  the  Home  Rule  Act  are  unconstl- 
tutitlonal  under  the  reasoning  of  Chadha,  what  are  the  consequences?   Of  course, 
only  the  provision  in  the  Immigration  and  Nationality  Act  was  struck  down 
in  Chadha;  the  case  did  not  rule  on  the  myriad  other  veto  devices  in  the  law. 
Including  those  In  the  Home  Rule  Act.   However,  as  discussed  above,  the  broad- 
based  reasoning  of  Chadha  Is  likely  applicable  to  most,  if  not  all,  extant  leg-' 
islaclve  veto  provisions  and,  if  challenges  are  brought,  courts  would  seem 
constrained  to  apply  the  Chadha  holding  to  the  particular  veto  provision  at  is- 
sue.  An  important  consideration  in  resolving  a  challenge  to  a  legislative  veto 
provision  is  whether  the  provision  held  invalid  can  be  excised  from  the  Act  or 
section  of  the  Act  to  which  it  is  attached.   In  the  context  of  a  legislative  veto 
attached  to  a  delegation  of  authority  to  an  officer  or  agency,  the  question  is 
whether  the  invalid  veto  provision  can  be  severed  from  the  remainder  of  the  Act 
thereby  preserving  the  underlying  delegation  of  authority  or  whether  the  entire 
Act  or  section  falls  with  the  legislative  veto. 

Some  laws  contain  separability  provisions  that  provide  that  If  one  part  of 
the  law  Is  rendered  invalid,  the  remainder  will  be  unaffected.  The  Immigration 
and  Nationality  Act  at  issue  in  Chadha  contains  such  a  provision.   However,  even 


UJ   In  1978,  in  the  content  of  amendments  to  the  Home  Rule  Act  deleting  the 
presidential  veto  provisions  and  reducing  the  lay-over  period  for  Council  legis- 
lation, the  Department  of  Justice  expressed  Its  view  that  the  legislative  veto 
provision  In  the  Act  was  unconstitutional,  basically  on  the  same  grounds  later 
enunciated  In  Chadha.   See,  Hearings  and  Markups  on  Home  Rule  Act  Amendments 
Before  a  Subcoram.  of  House  Coram,  on  District  of  Columbia,  95th  Cong.,  1st  Sess. 
106-8.   No  notice  w.is  taken  of  the  opinion  by  the  Committee  as  It  was  received 
after  Committee  approval  of  the  bill.   The  constitutionality  of  the  provision 
also  did  not  appear  to  play  a  part  In  proposals  In  1980  to  eliminate  the  veto 
and  lay-over  period.   Hearings  on  Home  Rule  Act  Amendments  Before  a  Subcomm.  of 
House  Comm.  on  District  of  Columbia,  96th  Cong.,  1st  Sess.  (1980).   No  bill  was 
reported  by  the  Committee. 
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with  such  a  provision,  a  court  that  has  struck  down  a  portion  of  a  particular 

statute  must  still  determine,  by  examining  the  legislative  history,  whether  Con- 

5/ 
gress  Intended  the  r-malnder  of  the  affected  statute  to  survive.   The  Court  in 

Chadha  reiterated  the  basic  test  of  severability,  namely,  that  the  invalid  por- 
tions of  a  statute  are  to  be  severed  "[u]nless  it  is  evident  that  the  Legislative 
would  not  have  enacted  those  provisions  which  are  within  Its  power,  independently 
of  that  which  is  not."  Slip  op.  at  10,  quoting,  Champlin  Refining  Co.  v.  Corporation 
Comm'n,  286  U.S.  210,  234  (1932).   See  also,  Buckley  v.  Valeo,  424  U.S.  1,  108 
(1976). 

The  Home  Rule  Act  has  no  separability  provision.   The  Senate-passed  home 
rule  bill  contained  such  a  provision,  but  it  was  dropped  in  the  finally  enacted 
conference  version  of  the  bill  without  explanation  on  the  record.   See,  S.  Rept. 
No.  93-219,  93d  Cong.,  1st  Sess.  13  (1973);  119  Cong.  Rec.  22976-7  (1973)  (Senate 
bill  as  passed).   However,  the  absence  of  such  a  provision  does  not  create  a 
presumption  against  separability  and  the  basic  rule  enunciated  in  Champlin  and 
reiterated  in  Chadha  favoring  severability  would  seem  applicable,  at  least  in 
the  absence  of  contrary  congressional  Intent  with  respect  to  the  reasons  for 
the  deletion  of  the  separability  provision  in  the  finally  enacted  version  of 
the  Act. 

The  basic  question  with  respect  to  severability  and  the  Home  Rule  Act  is 
whether  a  court,  faced  with  a  lawsuit  challenging  the  validity  of  the  legisla- 
tive veto  provision  governing,  for  instance.  City  Council  legislation,  would 
find  the  veto  provision  severable  and  therefore  leave  Intact  the  Council's  dele- 
gated legislative  powers  to  which  the  veto  was  attached.   See,  D.C.  Code,  S  1- 
227  (a)  (legislative  power  granted  to  the  Council  made  subject  to  certain  limita- 
tions, Including  the  veto  provison  of  §  l-233(c)).   Merely  posing  the  question, 
with  its  ramifications  for  continued  viability  of  the  City  Council  as  a  legisla- 
tive body  for  the  District  of  Columbia  prompts  caution  in  examining  and  resolv- 
ing the  issue  of  severability. 

There  is  no  doubt  that  reserving  sufficient  congressional  authority  and 
oversight  over  the  District  of  Columbia  was  an  important  consideration  in  Con- 


5_l   The  Court  viewed  the  separability  provision  in  the  INA  as  giving  rise  to 
a  presumption  of  severability.   Slip  op.  at  11.   It  went  on  to  independently 
examine  the  legislative  history,  which  it  found  supported  the  presumption  in  this 
case.   Id^.   As  the  Court  in  United  States  v.  Jackson,  390  U.S.  570,585  n.  27 
(1968)  noted,  "whatever  relevance  such  an  explicit  clause  might  have  in  creating 
a  presumption  of  severability ....  the  ultimate  determination  of  severability  will 
rarely  turn  on  the  presence  or  absence  of  such  a  clause." 
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gress'  decision  to  delegate  legislative  (and  executive  and  judicial)  powers  to 
a  District  of  Columbia  government  in  the  Home  Rule  Act.   The  theme  is  repeatedly 
sounded  in  the  legislative  consideration  of  the  bill.   Some  even  questioned  the 
ability  of  Congress  to  make  the  delegations  it  made  in  the  Act.   See,  H.  Kept. 
N».  93-482,  93d  Cong.,  1st  Sess.  113  et  seg^.  (1973)  (dissenting  views).   Questions 
of  Che  delegability  of  legislative  powers  over  the  District  of  Columbia  and  the 
appropriate  strings  to  attach  to  such  delegations  were  also  a  prominent  feature 
of  the  bills  that  were  considered  by  and  passed  the  Senate  in  the  24  years  pre- 
ceedlng  enactment  of  a  Home  Rule  Act  In  1973.   See,  e.g,  S.  Rept .  No.  92-390,  92 
Cong.,  Isc  Sess.  4  (1971);  S.  Rept.  No.  381,  89th  Cong.,  1st  Sess.  4  (1965); 
S.  Rept.  No.  477,  86th  Cong.,  1st  Sess.  3  (1959);  S.  Rept.  No.  1715,  85th  Cong., 
2d  Sess.  29  (1958);  S.  Rept.  No.  253,  84th  Cong.,  1st  Sess.  4  (1955);  S.  Rept. 
No.  630,  82d  Cong.,  1st  Sess.  11  (1951);  S.  Rept.  No.  271,  81st  Cong.,  1st  Sess. 
35  (1949);  117  Cong.  Rec.  35746-9  (1971);  111  Cong.  Rec .  17440,  17766  (1965); 
105  Cong.  Rec.  13403,  13422-3  (1959);  104  Cong.  Rec.  16355  (1958);  101  Cong.  Rec. 
9454-5  (1955). 

The  role  of  the  legislative  veto  in  the  congressional  consideration  ^ 
means  to  control  the  delegation  of  authority  In  home  rule  legislation,  howeve 
has  a  mixed  history.   The  bills  considered  by  the  Senate   in  the  80th  and  81st 
Congress  contained  legislative  veto  provisions.   See,  S.  Rept.  No.  630,  82d 
Cong.,  1st  Sess.  11  (1959).   However,  from  1951  to  1971,  Senate-passed  home  rule 
bills  omitted  the  legislative  veto  mechanism.   The  1951  Senate  Report  specifi- 
cally noted  that  the  "present  bill  omits  any  congressional  veto  provision.   The 
sponsors  believes  there  Is  ample  legal  authority  to  support  the  constitutionality 
of  a  direct  grant  of  legislative  power  over  the  District  to  a  mayor  and  a  District 
Council."   S.  Rept.  No.  630,  supra  at  11.   The  overriding  power  to  legislate, 
delays  in  effective  dates  of  District  legislation,  presidential  veto  power  and 
enumeration  of  substantive  limits  on  the  District's  legislative  authority  were 
various  means  employed  to  reserve  congressional  authority  and  protect  the  federal 
Interest  In  the  bills  that  passed  the  Senate  in  this  twenty-year  period.   See, 
e.g.,  S.  Rept.  No.  1715,  85th  Cong.,  2d  Sess.  29  (1958);  105  Cong.  Rec.  13423 
(1959). 


6^/  Home  rule  bills  passed  the  Senate  six  times  between  1949  and  1965,  only 
to  be  blocked  in  the  House  District  Committee.   The  change  In  leadership  of  the 
House  Committee  In  the  93d  Congress  led  to  the  eventual  enactment  of  the  Home 
Rule  Act.   See,  1973  Cong.  Q.  Almanac  735. 
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The  legislative  veto  reeoerged  in  S.  2652  which  passed  the  Senate  In  1971. 

Presidential  veto  of  council  actions  was  seem  as  not  adequately  reflective  of 

the  constitutional  provisions  regarding  congressional  power  over  the  District 

117  Cong.  Rec.  35746  (1971).  (Sen.  Eagleton).   The  legislative  veto  was  viewed  as 

an  "added  elenent"  and  a  "necessary  safeguard,"  providing  "an  orderly,  expeditious 

way  for  Congress  to  carry  out  its  constitutional  responsibilities  if  congressional 

action  should  be  necessary  In  a  particular  case."   117  Cong.  Rec.  35749  (1971) 

(Sen.  Mathlas).   The  Senate  Report  noted  the  additional  oversight  provided  by 

the  veto: 

Thus,  the  Congress,  under  the  terms  of  this  bill, 
retains  full  residual,  ultimate  and  exclusive  leg- 
islative Jurisdiction  over  the  District  in  conform- 
ity with  the  constitutional  mandate.   In  addition, 
the  bill  makes  provision  for  the  non-approval  of 
any  act  of  the  City  Council  by  either  House  of  Con- 
gress in  the  same  manner  as  a  reorganization  act 
submitted  by  the  President. 

S.  Rept.  No.,  92-390,  92d  Cong.,  1st  Sess.  4  (1971). 

The  legislative  veto  also  appeared  in  S.  1435,  the  Senate  bill  in  1973, 
the  year  the  Home  Rule  Act  was  enacted.    The  House  bill  and  a  substitute  of- 
fered prior  to  debate  contained  no  legislative  veto  over  general  District  legis- 
lation but  there  was  a  lay-over  period  for  general  legislation  prior  to  its 
becoming  effective  and  proposed  amendments  to  the  basic  D.C.  charter  were  sub- 
ject to  a  one-House  veto.   See,  119  Cong.  Rec.  33408-9,  33681  (1973).   A  floor 
amendment  to  Insert  a  legislative  veto  over  general  legislation  was  defeated 
273-138.   119  Cong.  Rec.  33643-4.   Proponents  of  the  veto  argued  that  it  would 
be  impossible  to  pass  legislation  within  the  lay-over  period  provided  in  the 
bill,  while  opponents  feared  Congress  getting  bogged  down  in  detail  under  a 
legislative  veto  mechanism.   119  Cong.  Rec.  33642-4  (1973).   The  bill  as  passed 
by  the  House  contained  no  legislative  veto  over  general  legislation  passed  by 
the  Council. 

The  two-House  veto  over  general  legislation  emerged  from  the  conference. 
The  Conference  Report  merely  describes  the  bill's  provisions  with  no  explana- 
tion of  the  process  leading  to  the  compromise  or  the  rationale  for  inclusion  of 
the  provision.   H.  Rept.  No.  93-703,  93d  Cong.,  1st  Sess.  72,76  (1973).   Rep- 
resentative Diggs,  Chairman  of  the  House  District  of  Columbia  Committee,  in 
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presenting   the   conference  report   to  the  House,   explained   the   presence   of   the 


veto  device: 


In  the  give  and  take  of  this  conference 
report  also,  Mr.  Bpeaker.  we  note  that 
come  of  the  strongest  feelings  on  the  part 
of  some  of  us  have  been  set  asMe.  For 
example,  on  congressional  veto,  the  Sen- 
ate was  very  strong  on  that  and  as  a  mat- 
ter of  fact  I  tblok  I  learned  for  the  first 
time  the  real  reason  the  Senate  has  been 
able  to  pass  home  rule  In  the  past  zo  ex- 
pedltiotisly  Is  because  It  was  just  felt  In 
the  other  body  that  as  long  as  there  Is  a 
veto  apparatus,  as  long  as  there  Is  a 
congressional  process  to  correct  what 
they  might  consider  to  be  a  mlsaction  on 
the  part  of  a  local  legislative  body,  then 
they  were  Inclined  to  be  generous  about 
IL  So  the  veto  was  retained  In  the  bill 
despite  some  misgivings  about  It  from 
the  self-determination  purists  among  us 
In  this  body  and  beyond. 


119  Cong.  Rec.  42036  (1973). 

The  question  of  providing  for  a  legislative  veto  of  general  Council  legisla- 
tion was  one  of  the  last  Items  to  be  resolved  In  the  nearly  month-long  conference 
committee  process.   See,  Conference  Committee  materials  reprinted  In  Committee 
Print,  Home  Rule  for  the  District  of  Columbia  1973-1974,  Background  and  Legisla- 
tive History  of  H.R.  9056,  H.R.  9682,  and  Related  Bills,  House  Committee  on  the 
District  of  Columbia,  93d  Cong.,  2d  Sess.,  Chap.  V  at  at  2914-2939  (hereinafter, 
Legislative  History).   The  House  conferees  Initially  held  out  for  no  legislative 
veto.   However,  staff  memoranda  and  compromise  proposals  Indicated  a  need  to  con- 
cede "a  few  big  ones"  to  the  Senate  and  the  two-House  veto  emerged  as  the  compro- 
mise position.   Legislative  History  2931,  2933.  The  two-House  veto  compromise 
was  not  viewed  as  a  significant  change,  however,  from  the  original  House  bill  in 
the  Summary  of  Conference  Report  by  the  Majority  Whip.  Legislative  History  2937- 
8.   The  provision  for  partisan  elections  was  instead  viewed  as  the  only  provision 
agreed  to  by  the  conferees  that  "substantially  differed  from  the  House  version." 
Id.,  2937.   See  also.  Dear  Colleague  letter  from  Chairman  Diggs  prior  to  House 
debate  on  Conference  Report  ("the  major  provision  from  the  Senate  bill  which 
prevailed  in  Conference  was  insistence  by  the  Senators  for  partisan  elections)." 
Legislative  History  3041.   This  view  with  respect  to  the  partisan  elections  Is- 
sue was  reiterated  on  the  House  floor  by  Chairman  Diggs  who  stated  that  the 
"single  most  important  difference  contained  in  this  conference  report  as  far  as 
the  final  House  version  is  concerned  is  the  matter  of  partisan  elections."   119 
Cong.  Rec.  42036  (1973). 
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Thus,  while  the  legislative  veto  apparently  engendered  strong  feelings  on 
the  Senate  side  and  the  issue  was  only  compromised  late  in  the  conference  pro- 
cess, it  apparently  was  not  viewed  as  the  most  significant  sticking  point  by 
either  side  and,  indeed,  received  very  little  notice  In  the  Conference  Report. 
Furthermore,  the  legislative  veto  was  only  one  of  numerous  reservations  of  con- 
gressional authority  and  limitations  on  the  District  government  contained  In  the 
Act.   See,  119  Cong.  Rec.  42937  (1973)  (recitation  by  Chairman  Digg9  of  limits 
in  the  bill).   The  veto  reappeared  In  home  rule  proposals  (after  an  absence  of 
twenty  years)  at  a  time  when  use  of  the  veto  In  general  was  gaining  more  favor 
in  the  Congress.   When  enacted  by  the  Senate  in  1971  and  again  Inserted  in  the 
bill  that  became  the  Home  Rule  Act  In  1973  at  the  urging  of  the  Senate,  the 
veto  was  viewed  as  a  convenient  device  and  likened  to  the  familiar  legislative 
veto  in  the  Reorganization  Acts.   Its  Impact  was  essentially  cumulative  with  re- 
spect to  Che  crucial  Issue  of  congressional  control.   Despite  its  Importance 
as  an  item  of  dispute  among  the  House  and  Senate,  to  argue  that  it  was  the 
linchpin  of  congressional  reservation  of  delegated  authority  In  the  Act  might  be 
overstating  its  importance  and  Ignoring  the  many  other  significant  controls  Con- 
gress retained  in  the  Act. 

As  the  Court  in  Chadha  recognized,  determining  whether  the  Congress  would 
have  enacted  a  particular  Act  or  provisions  of  an  Act  in  the  absence  of  a  pro- 
vision held  Invalid  Is  an  "elusive  inquiry."   Slip  op.  at  11.   Judges  In  other 
legislative  veto  cases  have  come  to  different  conclusions  regarding  the  same 
provision.   Compare,  McCorkle  v.  United  States,  559  F.2d  1258  (4th  Cir.  1977) 
(veto  provision  In  Federal  Salary  Act  not  severable,  entire  Act  falls,  and 
plaintiff  therefore  has  no  standing  to  sue),  with,  Atkins  v.  United  States, 
556  F.2d  1028,  1082  (Ct.  CI.  1977)  (dissent)  (Federal  Salary  Act  veto  provisions 
severable).   See  also.  Consumer  Energy  Council  of  America  v.  FERC,  673  F.2d  425 
(D.C.  Cir.  1982)  (veto  provision  found  severable).   The  Court  In  United  States 
V.  Jackson,  390  U.S.  570  (1968),  faced  with  the  question  of  whether  an  Invalid 
death  penalty  provision  was  severable  from  the  federal  Kidnapping  Act,  noted  the 
continued  basic  operablllty  of  the  Act  without  the  stricken  provision  and  the 
fact  that  kidnapping  would  have  been  made  a  federal  crime,  given  the  political 
circumstances  at  the  time,  even  without  the  death  penalty.   Under  such  circum- 
stances, the  Court  stated  that  It  "Is  quite  Inconceivable  that  the  Congress 
which  decided  to  authorize  capital  punishment  In  aggravated  kidnapping  cases 
would  have  chosen  to  discard  the  entire  statute  If  Informed  that  it  could  not 
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Include  the  deach  penalty  clause  now  before  us."  390  U.S.  at  586."  Similarly, 
It  might  be  asked  whether  Congress  would  have  refused  to  enact  home  rule  legis- 
lation if  informed  that  It  could  not  include  the  legislative  veto.  The  con- 
fluence of  political  forces  at  the  time,  the  emergence  of  the  veto  as  a  com- 
promise provision,  the  history  of  use  of  the  veto  device  in  home  rule  proposals, 
the  fact  that  the  veto  was  only  one  of  many  congressional  control  devices  in  the 
Act,  and  the  fact  that  the  Act  is  workable  without  the  veto  provision  arguably 
militate  against  holding  that  Congress  would  not  have  enacted  home  rule  legisla- 
tion or  delegated  the  legislative  powers  it  did  to  a  District  legislature  without 

y 

the  legislative  veto  mechanism. 

In  some  respects,  the  veto  in  Chadha  and  the  severability  analysis  therein 
are  particularly  pertinent  in  the  District  of  Columbia  context.   Chadha  involved 
a  delegation  of  authority  in  an  area  of  traditionally  broad  congressional  power 
(immigration  and  naturalization)  with  a  history  of  congressional  concern  with 
unfettered  delegations  of  authority.   Slip  Op.  at  U-13.   As  in  Chadha,  a  worka- 
ble administrative  mechanism  remains  after  the  veto  is  excised  as  the  Council 
presumably  still  must  report  its  actions  to  the  Congress  for  lay-over  period 
under  D.C.  Code  §  l-233(c)(l)  (first  sentence).   See,  also  Clark  v.  Valeo,  559 
F.2d  642,  648  n.  5  (D.C.  Clr.  1977).   Just  as  "Congress*  oversight  of  the  ex- 
ercise of  this  delegated  authority  is  preserved  since  all  such  suspensions  will 
continue  to  be  reported  to  it,"  Slip  Op.  at  14,  so  also  is  Congress'  oversight 
authority  retained  in  the  Home  Rule  Act  not  only  by  the  lay-over  provision  but 
also  by  the  numerous  other  controls  Congress  has  built  into  the  Act. 


7/  Of  course,  the  severability  question  becomes  relevant  only  if  and  when 
litigation  is  commenced  challenging  the  veto  provision.  The  Implications  of  a 
holding  of  nonseverabillty ,  however,  might  induce  congressional  examination  of 
alternatives  to  the  veto  and  statutory  amendment  before  a  lawsuit  is  brought. 

Whether  challenges  to  Council  action  (based  on  the  invalidity  of  the 
veto  and  its  Inseverability  from  the  underlying  delgation  of  legislative  power 
to  the  Council)  in  the  absence  of  an  exercise  of  the  veto  would  be  ripe  for  ju- 
dicial resolution  is  not  clear.   The  court  in  Clark  v.  Valeo,  559  F.2d  642  (D.C. 
Cir.  1977)  found  not  ripe  a  challenge  to  a  legislative  veto  because  it  had  not 
yet  been  exercised.   However,  it  did  note  that  a  "contention  that  there  are  no 
real  considerations  of  ripeness  here  can  only  rest  on  a  view  of  the  merits  that 
a  one-house  veto  is  so  patently  unconstitutional  that  nothing  more  is  needed  to 
Inform  the  judgment  of  the  court."   559  F.2d  at  649  n.  8. 

The  Court's  broad  holding  in  Chadha  may  resolve  the  ripeness  concerns  as 
expressed  in  Clark  v.  Valeo.   On  the  other  hand,  the  uniqueness  of  the  Home  Rule 
Act  and  congressional  authority  thereunder  may  prompt  a  court  to  await  an  actual 
exercise  of  the  veto  before  entertaining  a  challenge  to  particular  Council  ac- 
tions. 
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In  conclusion,  the  Court's  broad  holding  In  INS  v.  Chadha  would  seem  to 
render  constitutionally  suspect  the  legislative  veto  provisions  in  the  District 
of  Columbia  Self -Gove riment  and  Governmental  Reorganization  Act,  including  the 
provision  for  two-House  veto  of  City  Council  legislation.  The  question  of  sev- 
erability of  the  presumably  Invalid  provision  from  the  underlying  delegation  of 
authority  to  the  Council  is  less  clear.  However,  the  "elusive  inquiry"  into 
legislative  intent  required  under  separability  analysis  would  not  seem  to  lead 
to  the  conclusion  that  but  for  the  legislative  veto,  home  rule  legislation  and 
the  delegation  of  legislation  powers  to  the  D.C.  City  Council  would  not  have 
been  enacted.   The  veto  was  viewed  as  an  Important  device  for  congressional 
control,  primarily  by  the  Senate,  but  it  was  only  one  of  a  number  of  provisions 
in  the  Act  designed  to  reserve  congressional  authority  and  preserve  the  federal 
interest.   As  such,  it  would  seem  unlikely  that  a  court  would  find  the  veto 
Inseverable  from  the  remainder  of  the  provisions  to  which  it  is  attached  and 
thereby  jeopardize  the  underlying  delegation  of  power  in  the  Act. 


Richard  Ehlke 
Specialist  in  American 

Public  Law 
American  Law  Division 
July  5,  1983 


376 


fcft 


U.S.  Department  of  Justice 
OflDcc  oTLcfisIative  Affain 


OffleaorilNAairtialAnafMjrGaMal  t^tUigtcm.  D.CMSM 

15  N0V1983 


Honorable  Wllllaa  V.  Roth.  Jr. 

Chairvan 

Conalttee  on  Governoental  Affaira 

United  Statea  Senate 

Vaahlngton.  D.C.   20S10 

Dear  Mr.  Chaiman: 

Purauant  to  your  requeat,  thla  letter  preaenta  the  vlcwa  of 
the  Department  of  Juatlce  on  H.S.  3932,  a  bill  "to  aaend  the 
Dlatrlct  of  Coluobla  Self-Governaent  and  Governmental  Reorganisa- 
tion Act,  and  for  other  purpoaes,"  aa  paaaed  bT  the  Houae  of 
Representativea  on  October  4,  1983.  We  oppoae  the  enactment  of 
thla  leglalatlon  unleaa  it  la  amended  consistent  with  the  discus- 
sion set  forth  below. 

H.R.  3932  would  amend  the  District  of  Columbia  Self-Govem- 
ment  and  Governmental  Reorganization  Act,  Pub.  L.  93-198,  87  Stat. 
774  (1973),  as  amended.  ("Act").  The  leglalatlon  la  in  reaponae  to 
the  Supreme  Court's  decision  in  Immigration  and  Naturaligation 
Service  v.  Chadha.  103  S.Ct.  2764  (1983)  which  struck  down  as 
unconstitutional  so-called  "legislative  veto"  devices.  1./  The 
Act  contains  aeveral  auch  devices  2/  purporting  to  authorize  Con- 


1/  The  Supreme  Court  has  also  affirmed  the  invalidity  of  two 
other  legislative  veto  provisions.  See  Process  Gas  Consumers 
Group  V.  Consumers  Energy  Council  or  America,  103  S.  Ztl  3556 
(1983) .  affirming  Consumer a  Energy  Council  of  America  v.  FERC. 
673  F.2d  425  (D.C.  Clr.  1982).  and  Consumera  Union.  Tnc.  v.  FTC. 
691  F.2d  575  (D.C.  Clr.  1982). 

2/  The  Act  contains  four  provisions  which  may  be  characterised 
as  legialatlve  vetoes.   These  are: 

(1)  Section  303(b)  provides  that  "an  amendment  to  the  charter 
.  .  .  ahall  take  effect  only  if  .  .  .  both  Houses  of  Congress 
adopt  a  concurrent  reaolution  .  .  .  approving  auch  amendment." 

(2)  Section  602(c)(1)  provides  that  with  respect  to  acts  ef- 
fective immediately  due  to  emergency  circumstances  and  acta  pro- 
posing amendmenta  to  Title  IV  of  thla  Act  "no  auch  act  shall  take 
effect  until  the  end  of  the  30-day  period  .  .  .  and  then  only  if 
during  auch  30-day  period  both  Houaes  of  Congreaa  do  not  adopt  a 
concurrent  reaolution  disapproving  such  act." 


■rttt  to  dl»«fproT«  aetloni  of  th«  District  of  Coluabla  Govtrnacnt 
wlchottt  coapqriBg  with  tho  constitutional  rcquireacots  of  legis- 
lation. 

Tha  Adainlstration  generally  supports  the  approach  of  H.R. 
3932»  which  would  correct  the  constitutionally  invalid  portions 
of  the  Act  by  requiring  Congressional  action  disapproving  acts 
passed  by  the  D.C.  City  Council  to  take  the  fora  of  legislation 
passed  by  both  Houses  and  presented  to  the  President  for  approval 
or  disapproval.  In  one  narrow  area,  however,  the  Adainistration 
believes  that  it  would  be  aore  consistent  with  Congress'  prior 
treacaent  under  the  Act  to  require  affiraative  approval  of  acts 
passed  by  the  D.C.  City  Council  rather  than  opportunity  for 
disapproval.  We  recoaaend  that  H.R.  3932  be  aaended  to  provide 
that  City  Council  laws  aaending  Titles  22,  23  and  24  of  the 
District  of  Colxiabia  Code  --  which  relate  to  criainal  law, 
criainal  procedure  and  prisoners--  only  take  effect  upon  passage 
by  Congress  of  a  Joint  resolution  of  approval.  This  approach 
will  cure  the  constitutional  infiraities  pointed  out  oy  the 
Chadha  decision,  while  retaining  the  special  treataent  accorded 
Titles  22,  23,  and  24  under  the  existing  Act. 

Under  the  Constitution,  Congress  has  the  exclusive  power  to 
legislate  for  the  District  of  Coluabia.  Art.  I,  18,  cl.  17.  Pur- 
suant to  this  authority  Congress  has  enacted  Titles  22,  23  and  24 
of  the  D.C.  Code.  The  Departaent  of  Justice,  through  the  United 
States  Attorney  for  the  District  of  Coluabia,  has  been  vested 
with  the  prosecutive  authority  in  the  United  States  District 
Court  and  the  District  of  Coluabia  Superior  Court.  D.C.  Code 
123-101.  Indictaents  are  sought,  and  prosecutions  pursued  in  the 
naae  of  the  United  States  of  Aaerica.  Siailarly,  this  Depsrtaent, 
through  the  U.S.  Marshal  for  the  District  of  Coluabia  conducts 
the  service  of  criainal  process,  provides  courtrooa  security, 
transports  prisoners,  and  returns  to  the  District  of  Coluabia 
defendants  arrested  in  other  Jurisdictions  and  wanted  for  prose- 
cution in  the  District  of  Coluabia.  The  U.S.  Marshals  Service 
utilizes  its  authority  under  law  to  serve  Superior  Court  felony 
subpoenas  anywhere  in  the  United  States.   D.C.  Code  1 11-942 (b). 


Footnote  2  continued  froa  page  1 

(3)  Section  602(c)(2)  provides  that  any  Act  affecting  Title  22, 
23,  or  24  of  the  District  of  Coluabia  Code  "shall  take  effect  .  .  . 
only  If  .  .  .  one  House  of  Congress  does  not  adopt  a  resolution 
disapproving  such  act." 

(4)  Section  740(a)  provides  that  either  the  House  or  the 
Senate  aay  adopt  a  resolution  terainating  eaergency  presidential 
authority  over  the  Metropolitan  Police  Departaent. 
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Finally f  «11  p«rson»  convicted  In  th«  District  of  Coluabla  arc 
coaalttad  to  tha  cuatody  of  tha  Attornay  General,  who,  through 
the  Departaent'a  Bureau  of  Prtaone,  deiignates  the  place  of 
confineaent.  D.C.  Code  124-425.  1/ 

The  Superior  Court  of  the  District  of  Coluabia,  where  Juris- 
diction for  local  offenses  rests,  is  a  federal  court  created  pur- 
suant to  Article  1  of  the  Constitution.  Pslaore  v.  United  States, 
411  D.S.  389,  397  (1973).  The  Judges  of  the  Superior  Court  end 
the  Court  of  Appeals  are  appointed  by  the  President.  D.C.  Code 
1111-101,  11-102,  11-301,  and  11-1 501(a).  A  single  Jury  systea 
for  grand  and  petit  Juries  serves  both  the  Superior  Court  and 
Federal  District  Court.  A  grand  Jury  of  one  court  aay  return 
indlctnents  to  the  other.  D.C.  Code  Hll-1902,  ll-1903(a).  The 
federal  government  la,  accordingly,  deeply  Interested  In  the 
prosecution  of  crimes  under  the  D.C.  Code,  their  determination 
before  the  courts,  and  the  handling  of  prisoners  convicted  \uidcr 
the  Code. 

The  federal  government  owns  approximately  41X  of  all  land 
in  the  District.  Over  200  buildings  are  owned  or  leased  by  the 
federal  government.  Over  445,000  federal  employees  work  in  the 
Washington  Metropolitan  area.  As  a  result,  the  District  draws 
both  the  nation's  citizens  and  those  of  other  countries  for  pur- 
poses ranging  from  conducting  business  with  the  federal  govern- 
ment to  touring  the  capital.  Moreover,  the  existence  of  a  sizable 
diplomatic  community  underscores  the  federal  interest  in  the 
enactment,  enforcement  and  interpretation  of  the  criminal  laws 
governing  the  Dlstrlct.4/ 


3/  By  agreement  with  the  Government  of  the  District  of  Columbia 
most  District  of  Coluabia  prisoners  are  sent  to  the  Lorton 
Reformatory. 

4/  Our  concerns  in  these  areas  do  not  take  place  in  a  vacuum. 
Presently  before  the  D.C.  Council  are  three  bills.  Bill  5-16,  the 
Parole  Act  of  1983,  Bill  5-244,  the  Prison  Overcrowding  Emergency 
Powers  Act  of  1983,  and  Bill  5-245.  the  District  of  Columbia  Sen- 
tencing Improvedftnts  Act  of  1983,  which  raise  substantial  concern. 
Bill  5-16  would  reduce  the  minimum  period  of  detention  to  10  years 
and  would  be  applicable  to  individuals  incarcerated  for  such  crimes 
as  rape,  murder  and  armed  offenses.  Bill  5-244  would  peralt,  as 
a  aeana  of  budget  control,  the  release  into  the  community  of  con- 
victed individuals.  Bill  5-245  would  expand  the  time  for  granting 
a  motion  to  reduce  a  sentence  froa  120  days  to  one  year.  While 
this  Department  has  strongly  opposed  these  proposals  (and  of 
course,  the  Council  has  yet  to  act  upon  thea) ,  we  believe  acre 
laportantly.  that  Congress,  through  the  legislative  process, 
should  retain  the  opportunity  to  review  the  wlsdoa  of  such 
proposals. 
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Special  traatvtnt  for  Titles  22.  23  and  24  ia  eonalstant 
with  tha  axiating  Act  and  ita  laglslativa  history.  Spacifieally, 
In  only  ona  affaa  did  Congresa  rasarva  to  itaalf  to  vato  by  vota 
of  only  ona  Bouta  tha  acts  of  tha  CitT  Council  -  Titlas  22,  23 
snd  24  of  tha  D.C.  Coda.  Act  1602(c)(2).  Saa  also  H.R.  Rap.  Ro. 
482,  «d  Cong.,  lat  Sass.  (1973).  In  fact-tKsnorlglnal  bill,  ss 
passed  by  tha  Housa  of  Reprasantatlvas,  prohibited  tha  soon  to 
ba  tstablished  Council  froa  legislating  in  tha  criainal  law 
area.  H.R.  9682,  93d  Cong.,  1st  Scss.,  1602(a)(8)  (1973).  Tha 
Senate  version  contained  no  such  prohibition.  S.  1435,  93d  Cong., 
1st  Sess.  (1973).  Th«  conference  version  represented  a  eonpromisa 
by  inserting  a  one  house  veto.  Pub.  L.  Ho.  93-198.  1602(c)(2). 
87  Stat.  774  (1973).  5/ 

The  Supreae  Court's  decision  in  IimBieratlon  and  Haturalita- 
tion  Service  v.  Chadha .  103  S.  Ct.  2764 '(1983),  now  requlrea  thia 
arrangement  to  be  reworked.  6/  Our  objection  to  H.R.  3932  la  that 
tha  federal  government  is  now  asked  to  surrender  penaanently  ita 
authority  in  an  area  of  its  plenary  responsibility.  Wa  baliava 
that  in  light  of  tha  historic  responsibility  of  tha  federal 
governoent  for  criainal  law  enforcement  in  the  district,  tha 
interests  of  both  the  citisens  of  the  District  of  Coluabia  and 
the  Nation  as  a  whole  are  better  served  by  continuing  tha  special 
treatment  accorded  Titles  22,  23  and  24  and  aaintalning  tha  pri- 
aary  responsibility  of  the  Congress  and  the  President  in  thia 
area.  This  responsibility  can  be  preserved  by  requiring  a 
joint  resolution  of  approval  for  D.C.  Council  aaandaents  to 
Titles  22.  23  and  24  of  the  District  of  Coluabia  Code.  In  thia 

(Footnote  Continued  froa  Page  3) 

4/  Additionally,  in  1981,  the  D.C.  Council  passed  a  Sexual  Assault 
Refora  Act.  Among  its  provisions  was  one  which  lowered  the  age 
of  consent  for  minors  in  statutory  rape  cases.  Another  provision 
would  have  reduced  the  aaxiaua  sentence  for  both  forcible  and 
statutory  rape  froa  life  to  20  years  imprisonment.  The  penalty 
for  Incest  was  reduced.  Tha  proposal  also  reduced  the  penalty  for 
forcible  rape  to  a  10  year  aaxiaua  if  the  victla  was  physically 
or  mentally  incapable  of  consenting  or  resisting.  Tha  Housa  of 
Representatives  passed  a  resolution  disapproving  tha  proposal. 
H.  Res.  208,  97th  Cong..  1st  Scss.,  127  Cong.  Rec,  H6762  (1981). 

5/  We  also  note"that  during  the  first  two  years  subsequent  to  the 
date  which  elected  members  of  the  initial  Council  took  office, 
the  Council  waa  prohibited  froa  legislating  in  this  area  while  a 
atudy  of  tha  District  of  Coluabia  Criainal  Code  was  undertaken 
for  the  Congress.  This  waa  later  extended  to  four  yeara.  See 
f602(a)(9)  of  the  Act.  

^f  i£l  Statement  of  Edward  C.  Schaults,  ?Deputy  Attorney  General, 
before  the  Subcoaalttee  on  Adainlstrativa  Law  and  Governaental 
Relations,  Coaalttee  on  the  Judiciary.  Rouse  of  Representatives 
(July  18.  1983). 
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eonncetloa.  It  should  b«  nottd  that  thl»  proposal  vlll  jlva  eh« 
District  fovsnaaat  aors  authority  than  it  has  under  present  law 
in  every  area  •xcept  the  criainal  field. 

It  is  iaportant  to  be  aware  that  the  question  at  stake  trans- 
cends the  issues  of  the  aonent  and  that  there  is  no  inherent  con- 
flict between  the  District  and  federal  government.  The  issues 
in  H.R.  3932  result  from  the  unique  federal  and  district  relation- 
ship embodied  in  present  law.  This  Department  values  its  repre- 
sentation of  the  cititens  of  the  District  of  Columbia  and  shares 
their  goal  of  ensuring  that  a  fair,  efficient,  and  effective 
criminal  Justice  system  be  in  place.  In  conclusion,  we  oppose 
enactment  of  H.R.  3932  unless  it  is  amended  consistent  with  the 
views  expressed  in  this  letter.?/ 

The  Office  of  Management  and  Budget  has  advised  this  Depart- 
ment that  there  is  no  objection  to  the  submission  of  this  report 
from  the  standpoint  of  the  Administration 'a  program. 

Sincerely, 

ROBERT  A.  McCOmiELL 
Assistant  Attorney  General 


7/  Ve  are  sensitive  to  the  need  of  the  District  of  Columbia  to 
Have  the  ability  to  raise  revenues  through  the  municipal  bond  mar- 
ket. Section  (l)(l)  of  H.R.  3932  is  directed  toward  ratifying 
previous  actions  of  the  D.C.  Council  with  respect  to  these  bonds. 
Ve  would  suggest,  however,  that  f(l)(i)  be  clarified  so  aa  not  to 
imply  that  actions  of  the  D.C.  Council  which  never  became 
effective,  whether  because  they  were  subject  to  Congressional 
action  or  otherwise,  are  ratified. 
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■  ION     SANnV.    JM. 


THE  UlSTHICT  (iF  COLIMBIl 
WASHINGTON    DC   J0004 


November  15,  1983 


The  Honorable  Ronald  Reagan 

President 

United  States  of  America 

The  White  House 

Washington,  D.C. 

Dear  Mr.  President: 

We  have  been  asked  to  comment  on  the  Administration's  draft 
position  'statement  on  H.R.  3932,  a  bill  "to  amend  the  District 
of  Columbia  Self-Government  and  Gcvernmantal  Reorganisation 
Act,  and  for  other  purposes".   This  legislation  is  designed 
to  cure  possible  unconstitutional  legislative  veto  provisions 
in  the  District  of  Colombia's  Hone  Rule  Act  by  changing  those 
veto  provisions  to  joint  resolutior.s  of  the  Congress. 

The  Administration's  position,  drafted  by  the  Department  of 
Justice  and  concurred  in  by  0MB,  opposes  enactment  of  H.R. 
3932  unless  it  is  amended  to  provide  that  laws  passed  by  the 
Council  of  the  District  of  Columbia  amending  Titles  22,  23 
and  24  of  the  D.C.  Code,  our  criminal .code,  only  take  effect 
upon  passage  of  a  joint  resolution  of  approval  by  the  Congress. 

Ke  are  unalterably  opposed  to  the  Adninistracicn' s  position. 
Such  an  amendment  would  represent  a  giant  itep  bscV.ward  in 
our  quest  for  Home  Rule  for  the  District  of  Col'xrbia. 

The  Administration's  position  is  b  =  sed  largaly  on  a  theory  '-.rat 
the  criminal  laws  of  the  District  would  reaaire  "special 
treatment"  in  any  legislation  which  i.-ands  the  Self -Goverr.::.i-nc 
Act  to  "cure"  problems  craoeable  to  the  dc-cision  in 
Immigration  and  Katural  izat  ion  Service  v .  Chadha  103  S.  Ct.  21i-. 
(1983). 
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Contrary  to  the  Department  of  Justice's  analysis,  no  reading 
of  the  letfislative  history  of  section  602(a)  (9)  of  the  Self- 
Governitient  Act  or  the  supporting  case  law  suggests  the  validity 
of  a  theory  of  "special  treatment"  of  the  District's  criminal 
laws  under  which  the  jurisdiction  and  authority  of  the  Council 
of  the  District  of  Columbia  over  such  laws  would  be  curbed 
drastically  or  eliminated  altogether.   The  original  draft  of 
section  602(a)(9)  of  the  Self -Government  Act  contained  an 
absolute  prohibition  on  the  Council's  enacting  any  law  with 
respect  to  titles  22,  23  and  24  of  the  D.C.  Code.   However, 
when  Public  Law  93-198  (the  Self-Government  Act)  was  adopted, 
section  602(a)(9)  contained  not  an  absolute  prohibition  but 
merely  a  24  month  postponement  of  the  authority;  this  was 
subsequently  extended  for  an  additional  24  month  period. 

Crucial  to  note,  is  the  fact  that  the  time  limitation  was 
just  that  —  a  "time  constraint"  and  not  an  absolute  prohibition. 
See  Mcintosh  v.  Washington,  D.C.  App. ,  395  A. 2d  744  (1978)  and 
District  of  Columbia  v.  Sullivan,  D.C.  App.,  436  A. 2d  364,  366 
(1981)  .   Congress  wanted  the  Council  to  have  the  power  to  change 
the  criminal  laws  subject  only  to  a  reservation  of  some  time 
so  that  it  could  consider  the  findings  of  its  Law  Revision 
Commission  (for  the  District  of  Columbia) ,  which  had  been  asked 
to  examine  all  the  District's  criminal  laws,  before  determining 
whether  the  Congress  itself  would  amend  the  District's  criminal 
law.   The  legislative  history  and  the  cases  cited  above 
clearly  reveal  that  the  Congress  of  the  United  States  made  an 
affirmative  determination  that  the  Council  should  have  this 
authority,  albeit  delayed,  to  enact  criminal  laws  of  the  District, 
subject  to  a  one  house  veto  of  the  Congress.! 


1/  See  House  Committee  on  the  District  of  Columbia, 
93d  Cong.  Hom.e  Rule  for  the  District  of  Columbia,  1973- 
1974  (Comm.  Print  1974)  : 


Rep.  Adams  (House  Floor) 

We  have  said  also  that  there  should  not  be  a  change 
in  the  criminal  statutes.   The  reason  for  that  is  that 
there  is  proposed  before  the  Corrmittee  on  the  District 
of  Columbia  at  the  present  time  a  commission  to  review 
the  crirr.inal  code.   There  will  be  hearings  on  that,  so 
that  for  the  present  time  we  --.now  where  we  are  with  it 
and  can  move  on  that  subject  without  bringing  it  into 
this  bill,  which  basically  provides  a  structure  of 
locally  elected  goverr.-ent.  (P.  217) 

(footnote  continued  on  nixt  page) 
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In  developing  its  "special  treatment"  position,  the  Department 
of  Justice  relies  heavily  on  the  case  of  Palmore  v.  United 
States,  411  U.S.  389.   Nonetheless,  it  is  instructive  to  note 
that  Palmore  was  decided  prior  to  the  adoption  of  the  Self- 
Government  Act.   But  even  under  Palmore,  the  Supreme  Court  of 
the  United  States  clearly  recognized  that  Congress  in  the 
District  of  Columbia  Court  Reform  and  Criminal  Procedure  Act 
of  1970  intended  "to  establish  an  entirely  new  court  system 
with  functions  essentially  similar  to  those  of  the  local  courts 


footnote  1/  continued 

2.   Conference  Committee  Report: 


The  Conference  Committee  also  agreed  to  transfer 
authority  to  the  Council  to  make  changes  in  Titles 
22,  23  and  24  of  the  District  of  Columbia  Code, 
effective  January  2,  1977.   After  that  date,  changes 
in  Titles  22,  23  and  24  by  the  Council  shall  be 
subject  to  a  Congressional  veto  by  either  House  of 
Congress  within  30  legislative  days.   The  expedited 
procedure  provided  in  section  604  shall  apply  to 
changes  in  Titles  22,  23  and  24.   It  is  the  intention 
of  the  Conferees  that  their  respective  legislative 
conunitt3es  will  seek  to  revise  the  District  of  Columbia 
Criminal  Code  prior  to  the  effective  date  of  the  transfer 
of  authority  referred  to.  (pp.  3013-3014). 

3.   Rep.  Diggs  ("Dear  Colleague"  letter) 

The  House  passed  bill  prohibited  uhe  Council  from  making 
any  changes  in  Titles  22,  23  and  24  of  the  D.C.  Code. 
It  was  felt  that  since  the  District  criminal  code  has 
not  been  substantially  revieved  and  revised  for  nore 
than  seventy  years,  this  provision  would  hamper 
constructive  revision  of  the  criminal  code.   Since  the 
District  Committee  is  expected  to  act  in  the  very  near 
future  on  H.R.  7412,  a  bill  which  I  introduced  to  create 
a  law  revision  corrjnission  for  the  District,  the 
Conference  cororomise  was  adopted.   The  law  revision 
commission  will  be  given  a  mandate  to  turn  initially 
to  revision  of  the  D.C.  Crininal  Code  and  report  ics 
recoruTendations  to  the  Congress.   The  Congress  will  then 
have  a  chance  to  make  the  niuch  needed  revision  of  the 
criminal  code.   This  should  take  no  longer  than  two 
years.   Subsequent  to  that  action,  it  seers  appropriate 
and  consistent  with  the  concept  of  self-determination 
that  the  Council  be  given  t!:3  authority  to  r=>:e  wh=t:v2r 
subsequent  rod i f i cations  in  the  cri-inal  coie  as  are 
deemed  necessary,  (pp.  3041-i042). 
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found  in  the  50  states  of  the  Union  with  responsibilities 
for  trying  and  deciding  those  distinctively  local 
controversies  that  arise  under  local  law,  including  local 
criminal  laws  having  little,  if  any,  impact  beyond  the 
jurisdiction."   411  U.S.  at  409.   Therefore,  Congress 
created  local  courts  designed  to  handle  matters  of  local 
concern,  including  local  criminal  law. 

More  importantly,  in  a  later  case  -  clearly  decided  after 
the  effective  date  of  the  Self-Government  Act  -  the  Supreme 
Court  of  the  United  States  in  Key  v.  Doyle,  434  U.S.  66  (1977), 
not  only  clarified  its  decision  in  Palmore,  but  also  clearly 
recognized  the  District's  courts  as  "local  courts"  which 
invariably  pass  on  "a  law  of  exclusively  local  application," 
and  that  such  a  law  cannot  be  construed  as  a  "statute  of  the 
United  States."   See  434  U.S.  at  66,  67  and  69.   See  also 
NOTE,  "Federal  and  Local  Jurisdiction  in  the  District  of 
Columbia,  92  Yale  Law  Journal  292  (1982),  which  states  in 
inter  alia: 

In  the  Home  Rule  Act,  Congress  did  in  fact  delegate 

to  the  current  District  local  government  the  power 

to  define  local  offenses,  and  there  is  little  doubt 

that  this  delegation  is  constitutional.   The  nondelegation 

justification  for  continuing  to  categorize  local  offense 

as  "crimes  against  the  United  States",  therefore  has 

been  removed.   92  Yale  Law  Journal  at  303. 

...Congress  acts  as  a  state-like  sovereign  when 
enacting  local  law.   D.C.  Code  natters,  therefore, 
do  not  "arise  under"  the  "laws  o.f  the  United  States" 
and  D.C.  Code  offenses  are  crimes  against  the 
District  of  Columbia,  not  against  the  United  States. 
Since  the  real  party  in  interest  in  local  prosecutions  is 
the  District  of  Columbia,  in  prosecuting  local  crimes 
in  the  District's  United  States  Attorney  acts  not  in 
his  capacity  as  a  federal  officer,  but  in  a  local 
capacity.   92  Yale  Law  Journal  at  294-295. 

Finally,  one  of  the  arguments  advanced  for  the  Adminstration ' s 
position  is  protection  of  the  federal  interest.   With  all  due 
respect,  enactment  of  H.R.  3932  in  no  way  lessens  Congress' 
inherent  authority  under  Article  1,  section  8,  clause  17 
of  the  Constitution. 
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What  is  alao  disturbing  about  the  Administration's  position 
is  that  it  comes  at  the  last  possible  moment.   The  District 
has  actively  sought  to  resolve  the  issues  raised  by  the 
Supreme  Court  decision  in  INS  v.  Chadha  since  August,  because 
the  questions  about  the  constitutionality  of  our  Home  Rule 
Charter  have  effectively  precluded  the  city  from  issuing 
revenue  bonds.   We  wanted  to  have  this  matter  resolved  before 
the  Congress  adjourned. 

In  October  the  House  passed  legislation,  H.R.  3932.   Initially, 
0MB  advised  the  House  District  Committee  that  it  had  no 
objection  to  the  legislation.   On  the  day  of  the  floor  action, 
it  withdrew  its  no  objection,  but  did  not  oppose  the  legislation 
at  that  time  nor  did  the  Administration  object  when  the  Senate 
Governmental  Affairs  Subcommittee  on  Government  Efficiency 
and  the  District  of  Columbia  considered  virtually  identical 
legislation.   Upon  hearing  from  OMB  about  ten  days  ago  that  the 
Administration  had  problems  with  the  legislation,  we  repeatedly 
sought  to  obtain  a  clear  statement  of  its  position.   Quite 
frankly,  Mr.  President,  I  am  distressed  to  say  that  members  of 
your  Administration  were  less  than  candid.   They  misled  me  and 
my  staff  and  it  was  not  until  last  evening  at  about  6:45  p.m. 
that  I  finally  received  the  Administration's  position. 

As  Mayor  of  the  District  of  Columbia  and  an  ardent  supporter  of 
full  home  rule  for  the  city,  I  must  state  unequivocally  that 
I  cannot  support  your  Administration's  position.   I  must  note 
also,  that  because  we  will  be  unable  to  go  to  the  bond  market 
without  some  legislation,  it  will  be  necessary  for  the  city  to 
continue  to  borrow  from  the  U.S.  Treasury  to  meet  our  obligations. 

In  sum,  the  Administration's  position  effectively  revokes 
substantial  authority  granted  the  city  under  the  Home  Rule  Act 
and,  at  the  same  time,  significantly  undermines  the  financial 
independence  of  the  District. 

I  urge  you  to  reconsider  the  Adminstration' s  position  and  to 
support  H.R.  3932. 

Sincerely, 


Marion  Barry,  Jr. 
Mayor 
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The  Chairman.  Mr.  Mayor,  we  are  very  pleased  to  have  you 
come  before  us  and  present  this  problem  to  us. 

Mr.  Frost? 

Mr.  Frost.  I  am  not  sure  I  understand  everything  the  mayor  has 
said. 

Let  me  ask  a  few  questions. 

My  lack  of  understanding  may  be  because  of  the  unique  status  of 
the  District  of  Columbia.  I  have  never  served  on  the  District  of  Co- 
lumbia Committee  or,  quite  frankly,  paid  a  great  deal  of  attention 
to  the  structure  of  the  District. 

Are  you  saying  that  because  the  congressional  veto  appears  in 
-the  Home  Rule  Act  and  because  that  act  could  be  challenged  in  the 
courts  as  having  an  unconstitutional  provision,  that  anything  that 
the  D.C.  Government  does  under  that  act  is  subject  to  question  be- 
cause of  the  questionable  status  of  the  act  itself,  and  that  is  the 
reason  you  are  having  trouble  with  the  bond  counsel? 

Mayor  Barry.  Congressman,  I  think  the  big  problem  is  there  is 
not  a  severability  clause  in  the  act  at  the  time  the  act  was  passed 
in  1974.  It  was  the  view  of  the  Supreme  Court  and  others  that  you 
do  not  necessarily  have  to  have  a  specific  provision  of  severability 
in  order  for  an  act  to  be  severable. 

So,  bond  counsel's  biggest  problem  outside  of  the  legislative  veto 
in  light  of  Chadha,  is  the  lack  of  severability  clause  in  the  act 
itself.  In  fact,  we  tried  to  compromise  with  the  administration  on 
this  matter.  We  got  all  eight  bond  counsel  of  the  various  agencies 
of  government  indicating  if  Congress  would  ratify  prior  acts,  just  to 
be  safe,  which  would  be  an  affirmative  part  of  this  whole  question 
and  enact  the  severability  clause,  that  would  be  sufficient  and  legal 
enough  for  them  to  go  forth  with  an  unqualified  opinion. 

Prior  to  home  rule,  the  District  did  not  enter  the  bond  market  in 
any  circumstances.  They  now  have  the  authority  to  go  out  for  in- 
dustrial revenue  bonds  and  the  housing  finance  agency  bonds  and 
also  long-term  general  obligation  bonds  and  revenue  anticipation 
notes. 

So,  it  is  lack  of  severability,  intent  of  the  specific  section,  that  is 
causing  us  a  problem. 

What  brought  me  to  the  table  was  the  bond  counsel  not  issuing 
an  unqualified  opinion.  We  were  quite  happy  to  go  along  with  it 
until  Congress  resolved  it,  but  bond  counsel  indicated  last  August 
or  September  they  would  not  give  an  unqualified  opinion.  The  Dis- 
trict of  Columbia  operates  under  the  1974  Self-Government  Reorga- 
nization Act  which  is  our  constitution  and  charter,  similar  to  a 
State. 

Mr.  Frost.  The  bill  you  referred  to,  specifically,  H.R.  3932,  does 
what? 

Did  that  bill  provide  there  would  be  severability  under  the  char- 
ter? 

Ms.  Schneider.  The  bill  provided  in  each  case  in  our  charter 
where  there  was  a  veto  provision,  those  were  converted  to  joint  res- 
olutions of  disapproval  which,  obviously,  would  have  to  be  passed 
by  both  Houses  of  Congress  and  presented  to  the  President. 

In  addition,  it  provided  for  ratification  of  prior  acts  of  the  Coun- 
cil of  the  District  of  Columbia  and  it  did  include  a  severability 
clause. 
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Mr.  Frost.  From  what  you  said,  is  that  what  is  hung  up  in  the 
Senate? 

Ms.  Schneider.  That  is  correct. 

Mayor  Barry.  It  is  hung  up  because  the  Department  of  Justice, 
in  a  letter  to  the  chairman  of  the  Senate  Government  Operations 
Committee,  Senator  Roth,  objected  to  not  having  some  v/ay  to  af- 
firmatively deal  with  titles  22,  23,  and  24  of  the  District  of  Colum- 
bia Code,  which  is  our  Criminal  Code.  There  was  no  objection  of- 
fered by  the  House. 

Frankly,  I  do  not  think  they  were  pa3dng  a  great  deal  of  atten- 
tion until  they  found  out  about  this  movement,  and  they  moved 
fast  at  the  last  moment  to  involve  themselves  in  it. 

The  administration  has  always  been  concerned  about  the  Crimi- 
nal Code.  We  think  it  is  not  a  valid  concern  in  the  sense  that  we 
have  local  judges  appointed  by  the  President  trying  cases,  local 
jurors  who  are  District  of  Columbia  residents  maiang  decisions 
about  cases,  and  our  local  laws  are  prosecuted  in  most  cases  by  the 
U.S.  attorney,  so  there  is  ample  opportunity  for  the  U.S.  attorney 
to  interpose  himself  or  herself  in  prosecutions. 

Mr.  Frost.  Would  not  the  answer  to  your  problem  be  for  the  Dis- 
trict of  Columbia  Committee  to  come  out  with  something  dealing 
with  the  severability  issue  and  not  anything  else  and  get  that 
passed? 

Mayor  Barry.  We  tried  that  approach  and  the  District  of  Colum- 
bia Committee  was  probably  willing  in  conference  to  compromise 
on  H.R.  3932.  However,  in  the  Senate,  there  are  several  Senators 
who  want  this  whole  question  put  together  in  a  package  as  opposed 
to  the  bond  situation.  At  one  point,  we  thought  we  had  agreement 
with  the  Department  of  Justice  that  we  would  just  deal  with  the 
bond  question  and  deal  with  Chadha. 

Now,  they  know  we  want  $400  million  of  authority  and,  quite 
frankly,  they  are  using  that  leverage,  in  my  view,  as  a  way  of  get- 
ting us  to  agree  to  taking  away  some  home  rule  authority.  I  think 
they  are  using  that  leverage  to  force  us  into  something. 

Mr.  Frost.  Mr.  Chairman,  I  guess  what  I  am  really  asking  or 
heading  toward  is,  I  don't  know  that  their  problem  is  something  we 
can  do  anything  much  about  anytime  soon.  It  is  good  to  hear  about 
it  and  understand  that  there  is  a  problem  like  that,  but  I  am  not 
sure  that  the  Rules  Committee  can  help  these  folks  anytime  soon. 

The  Chairman.  If  the  gentleman  will  )deld,  I  wonder  if  it  would 
be  possible  by  joint  resolution  of  Congress,  to  correct  your  situa- 
tion. 

Ms.  Reid.  Joint  resolution  of  disapproval. 

The  Chairman.  If  we  put  the  veto  back  in  as  it  is,  it  would  be  by 
joint  resolution  which  would  meet  the  requirements  of  the  Chadha 
case. 

Would  that  make  it  easier  for  you? 

Mayor  Barry.  That  is  what  the  House  version  does  just  for  the 
District  of  Columbia.  The  problem  is,  all  of  you  are  busy  on  other 
matters,  and  I  take  every  opportunity  I  can  to  explain  the  Dis- 
trict's case  to  broaden  it  out  so  you  get  a  good  feeling  for  it.  Obvi- 
ously, the  problem  is  in  the  Senate  and,  obviously,  the  problem  is 
in  the  Department  of  Justice,  and  0MB,  and  I  doubt  that  you  will 
have  much  influence  on  how  they  operate. 
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The  Chairman.  You  do  not  think  that  would  give  you  relief  if 
the  Senate  enacted  it? 

Mayor  Barry.  That  would  be  perfect. 

If  that  would  happen,  we  would  not  have  to  be  here  speaking 
about  the  problem.  But  the  problem  is,  there  are  several  Senators 
and  they  have  different  rules  in  the  Senate  and  they  have  put  a 
hold  on  any  legislation  out  of  the  committee. 

The  Chairman.  Several  Senators? 

Mayor  Barry.  Yes. 

Senator  Helms  has  been  the  leader  of  this  movement. 

The  Chairman.  Can't  you  have  them  all  apprehended  for  traffic 
violations? 

Mayor  Barry.  They  vote  on  our  police  department  budget. 

Mr.  Frost.  As  a  part  of  dealing  with  this  question,  if  our  commit- 
tee were  to  report  out  any  legislation  that  just  dealt  with  the  sever- 
ability issue  and  nothing  else  and  at  least  got  that  passed  in  this 
Congress,  would  that  solve  your  problem? 

Mayor  Barry.  It  may  help.  It  depends  on  what  the  Senate  is 
going  to  do. 

I  think  this  committee  could  be  helpful  in  the  sense  that  you 
looked  at  the  whole  range  of  options  for  other  options  on  the  report 
and  wait  and  a  number  of  other  items  I  heard  today. 

Maybe,  if  the  committee  cannot  be  helpful,  maybe  the  staff  who 
works  on  these  things  every  day  could  talk  to  Ms.  Reid  and  Ms. 
Schneider  and  they  may  have  some  unique  ideas. 

Mr.  Frost.  You  are  saying,  because  of  the  unique  status  of  the 
District  of  Columbia,  you  would  need  ratification  of  your  prior  acts 
to  fully  solve  your  problems? 

Mayor  Barry.  Our  position  is,  Chadha  does  not  apply.  However, 
bond  counsel  are  hired  to  protect  the  bondholders,  as  you  very  well 
know,  and  they  give  an  unqualified  opinion.  In  order  to  be  safe  and 
shielded  from  any  courts  or  liability,  they  have  suggested  prior  acts 
of  Congress  be  ratified  to  be  very,  very  safe  as  a  minimum. 

We  like  the  House  version  of  the  bill.  If  the  Senate  would  pass 
that,  that  in  fact  would  be  our  position.  On  the  other  hand,  we  try 
to  approach  the  severability  in  prior  acts  but  we  cannot  get  that 
through  the  Senate  either  because  they  wanted  to  deal  with  the 
Criminal  Code  in  one  package  or  because  of  the  court  suits,  and 
they  may  soften  up  a  little  bit. 

The  Chairman.  If  the  gentleman  will  yield 

Mr.  Frost.  Certainly. 

The  Chairman.  As  I  understand  it,  there  is  not  a  severability 
clause  in  your  constitution. 

Mayor  Barry.  That  is  right,  and  there  is  a  section  that  allows  us 
to  issue  bonds,  and  that  is  the  problem.  The  problem  we  have  now 
is  we  have  Congressman  Dellums  of  the  District  Committee  who 
would  be  the  chairman  of  any  conference  on  this  bill.  Congressman 
McKinney,  the  ranking  minority,  would  be  opposed  to  any  version 
that  came  out  of  the  Senate  requiring  affirmative  action  on  the 
part  of  the  Congress  on  titles  22,  23,  and  24,  so  we  are  stalled  there. 
Maybe  as  time  goes  on,  we  might  be  able  to  get  a  compromise  out 
of  the  Senate  if  that  can  be  bought  in  the  House. 

Mr.  Frost.  Mr.  Chairman,  maybe  this  was  pointed  out  earlier 
today. 
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Do  we  know  how  many  of  these  bills  do  not  have  specific  sever- 
ability clauses? 

The  Chairman.  I  do  not  know. 

I  have  not  heard  any  committee  chairman  say. 

Mr.  Frost.  Does  the  staff  know? 

The  Chairman.  The  staff  has  not  seen  a  breakdown. 

Mr.  Mayor,  I  was  going  to  say  what  was  said  by  Mr.  Frost.  We 
could  have  our  people  look  into  your  situation.  We  are  all  very 
proud  of  our  District  of  Columbia,  and  we  want  to  further  its  inter- 
ests and  protect  its  interests  in  anyway  we  can. 

We  mil  give  some  consideration  to  it  and  see  if  there  is  anyway 
we  can  be  of  help  to  you.  If  not,  we  might  see  if  we  can  get  the 
other  body  to  look  more  definitely  upon  a  joint  resolution  for  the 
resolution  of  your  particular  problem.  It  is  a  matter  of  weighing 
public  interest  that  you  are  here  today. 

Mayor  Barry.  Let  me  thank  you  for  that  statement. 

Senator  Mathias  is  supportive  of  this  House  approach  £is  is  Sena- 
tor Eagleton,  the  ranking  minority  member,  but  when  it  comes  to 
District  affairs,  they  do  not  usually  enjoy  the  highest  priorities  be- 
cause there  are  other  things  going  on,  and  the  chairman  is  reluc- 
tant to  try  to  work  out  something  that  does  not  draw  the  opposi- 
tion of  the  Department  of  Justice. 

On  the  other  hand,  as  you  know,  the  House  and  Senate  leader- 
ship could  schedule  this  as  a  regularly  scheduled  matter,  but  then 
it  is  subject  to  filbuster  and,  quite  frankly,  with  budget  matters 
and  other  things  going  on  here  on  the  Hill,  the  District  perhaps 
does  not  warrant  their  time  and  attention. 

The  Chairman.  We  will  certainly  give  earnest  consideration. 

Mr.  Wheat,  do  you  have  any  questions? 

Mr.  Wheat.  No  questions,  Mr.  Chairman. 

The  Chairman.  Thank  you  very  much  for  coming,  and  we  will 
concern  ourselves  with  your  problems  and  try  to  be  as  helpful  as 
we  can  in  anyway  that  we  can. 

Mayor  Barry.  Thank  you  very  much,  Mr.  Chairman. 

The  Chairman.  Our  next  witness  is  Mr.  Terrence  M.  Scanlon, 
Commissioner  of  the  Consumer  Product  Safety  Commission. 

Mr.  Scanlon,  we  would  be  pleased  to  hear  from  you. 

STATEMENT  OF  TERRENCE  M.  SCANLON,  VICE  CHAIRMAN,  U.S 
CONSUMER  PRODUCT  SAFETY  COMMISSION 

Mr.  Scanlon.  Mr.  Chairman  and  distinguished  members  of  the 
House  Rules  Committee,  I  welcome  this  opportunity  to  testify  on 
the  legislative  veto  issue  and  the  impact  that  the  June  23,  1983, 
U.S.  Supreme  Court  decision.  Immigration  and  Naturalization 
Service  v.  Chadha  (103  S.  Ct.  2764  (1983))  will  have  on  independent 
regulatory  agencies  such  as  the  Consumer  Product  Safety  Commis- 
sion. These  views  are  my  own  and  not  those  of  the  Commission. 

When  first  contacted  on  the  day  the  Supreme  Court  decision  was 
announced  in  Chadha,  I  said  in  response  to  a  media  inquiry  and 
will  repeat 

*  *  *  to  the  extent  that  Congress  more  accurately  reflects  the  mood  of  the  Ameri- 
can people  than  the  regulators,  the  review  that  has  been  eliminated — that  is,  the 
legislative  veto — is  one  that  I  feel  was  a  very  important  balance  and  restraint  on 
regulation. 
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I  also  stated  that,  with  the  elimination  of  this  additional  revie 
of  the  reg^ulator's  action  and  the  resulting  increase  in  power  gran 
ed  to  us,  our  level  of  responsibility  increases  as  well. 

I  stand  by  those  preliminary  remarks  and,  on  further  reflectioi 
I  think  they  adequately  reflect  my  views  now  after  several  montl 
have  passed.  The  added  responsibility  placed  upon  regulators,  i 
absence  of  the  legislative  veto,  is  one  I  take  seriously  and  view  wit 
some  concern;  and  I  am  sure  all  those  in  a  similar  position  do  so,  a 
well. 

Unfortunately,  self-policing  and  self-restraint  have  hardly  bee: 
the  forte  of  most  regulatory  bodies.  A  need  for  adequate  checks  ani 
balances  on  regulators  is  not  only  essential,  but  self-evident.  An  ex 
ternal  check  on  the  power  of  regulatory  authorities  is  necessarj 
important  and  welcomed  if  we  are  to  provide  the  maximum  benefi 
to  the  public. 

Judicial  review  is,  of  course,  always  available  on  any  proposec 
regulation.  But,  all  of  us  familiar  with  the  costs  and  delays  inher 
ent  in  the  judicial  process  as  it  exists  in  the  United  States  todaj 
would  hardly  look  to  this  method  of  review  as  one  last  resort  foi 
those  to  be  regulated.  Often  those  affected  by  such  regulations  are 
small  businesses  or  minority-owned  enterprises,  an  area  I  special- 
ized in  for  13  years  prior  to  my  appointment  to  the  CPSC.  These 
individuals  and  groups  are  least  able  to  turn  to  the  costly  and 
often-delayed  judicial  review  process  when  faced  with  regulation 
that  may  adversely  impact  on  their  businesses  or  even  place  their 
economic  survival  in  jeopardy. 

Since  the  1981  amendments  added  the  legislative  veto  to  our  stat- 
utes— the  Consumer  Product  Safety  Act,  Flammable  Fabrics  Act, 
and  Federal  Hazardous  Substances  Act — the  veto  has  not  been  ex- 
ercised by  Congress.  The  only  effect  these  provisions  have  had  was 
merely  to  delay  the  effective  date  of  CPSC  rules  promulgated. 

I  may  be  in  a  minority  among  regulators  by  favoring  congres- 
sional review  and  authority  to  disapprove  regulatory  actions.  My 
work  with  small  business  development  compels  me  to  this  conclu- 
sion, particularly  with  regard  to  the  legal  cost  question  that  small 
businesses  might  be  faced  with  in  any  challenge  to  the  proposed 
rule.  My  call  is  for  a  shared  responsibility  with  Congress,  the  elect- 
ed Representatives  of  the  American  people.  This  is  one  of  the  best 
barometers  I  know  of,  along  with  the  President,  of  citizens'  hopes, 
fears,  and  aspirations.  Accordingly,  I  favor  a  legislative  response  to 
the  challenge  posed  to  all  of  us  by  the  loss  of  the  legislative  veto  as 
a  result  of  the  Chadha  decision. 

The  form  such  a  response  takes  is,  of  course,  a  difficult  question 
and  one  that  only  Congress  can  address.  It  is  not  easy  to  say  what 
method  Congress  should  use  to  supervise  the  exercise  of  delegated 
powers  to  regulators  such  as  myself.  Two  proposals  have  been 
added  on  the  House  side  to  our  reauthorization  bill — H.R.  2668. 
They  have  served  to  put  this  particular  Commission  on  notice  that 
we  cannot  expect  an  unabridged  power  to  regulate,  and  this  is  how 
it  should  be.  The  Waxman  amendment  would  give  both  the  legisla- 
tive branch  and  the  President  90  days — continuous  days  of  the  con- 
gressional session — to  disapprove  a  final  rule  or  regulation  by  joint 
resolution  or  the  rule  would  go  into  effect. 
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The  Levitas  proposal  provides  that  both  legislative  bodies  and 
the  President  must  affirmatively  approve  any  regulation  before 
any  appropriated  funds  may  be  used  to  place  safety  rules  in  effect. 
No  time  limit  for  congressional  approval  is  set  out  in  that  particu- 
lar proposal.  This  is  the  more  stringent  check  on  regulatory  con- 
duct. Mere  inaction  by  either  congressional  body  or,  more  impor- 
tantly, a  single  committee  of  the  House  or  Senate  would  effectively 
kill  any  safety  rule  or  regulation.  Such  inaction  would,  I  suspect, 
be  the  norm  rather  than  the  exception.  Also,  I  fear  that  under  the 
Waxman  proposal  such  inaction  is  possible  and  Congress  needs  to 
consider  expedited  provisions  with  a  time  certain  for  action.  Disap- 
proval with  the  necessary  expedited  provisions  seems  to  be  the 
more  practical  approach. 

Regardless  of  which  proposal  is  ultimately  adopted,  the  public 
good— in  our  case  at  the  CPSC,  the  specific  well  being  and  safety  of 
consumers  in  the  complex  and  diverse  marketplace  of  America- 
will  best  be  served  by  congressional  and  Executive  action  on  any 
proposed  regulation,  as  well  as  the  ultimate  judicial  review.  Such 
shared  responsibility,  I  believe,  is  the  best  chance  to  produce  a  con- 
sensus that  is  possible  to  be  reflective  of  a  very  diverse  and  com- 
plex society.  I  am  sure  Congress,  as  well  as  the  executive  branch, 
can  and  will  be  able  to  meet  the  challenge  posed  by  this  Supreme 
Court  decision.  Not  only  will  the  traditional  separation  of  powers 
be  maintained,  but  also  the  process  will  be  such  that  all  of  us  can 
fulfill  the  mandate  with  which  we  are  charged— to  provide  for  the 
common  good. 

Thank  you  very  much,  Mr.  Chairman. 

The  Chairman.  Mr.  Scanlon,  do  you  feel  that  there  is  any  dis- 
tinction between  the  exercise  of  the  legislative  veto  with  respect  to 
commissions  which  have  delegated  authority  and  executive 
branches  of  the  Government? 

Mr.  Scanlon.  I  think  so,  Mr.  Chairman. 

I  think  in  all  cases  regulatory  agencies  and  Commissions  such  as 
the  one  I  represent,  the  Consumer  Products  Safety  Commission, 
should  have  a  legislative  veto.  Congress  should  be  able  to  veto  rules 
that  we  promulgate. 

The  Chairman.  In  other  words,  it  is  hard  for  Congress  to  legis- 
late again  on  every  matter  they  might  like  some  review  on  and,  at 
the  same  time,  it  is  quite  unreasonable  to  expect  Congress  to  abdi- 
cate entirely  any  review  of  Commission  action. 

Mr.  Scanlon  That  is  correct. 

The  Chairman.  I  was  just  thinking  as  you  were  giving  your  ex- 
cellent testimony,  that  I  will  ask  the  staff  whether  we  can  get  a  list 
of  all  of  the  bills  that  are  subject  to  legislative  veto  with  a  state- 
ment of  what  the  legislative  veto  was  in  each  case. 

I  know,  in  general,  I  have  read  some  of  the  cases  and  reviewed 
some  of  them,  but  I  want  us  to  look  at  each  one  of  them,  and  we 
have  encouraged  the  committees  of  the  Congress  to  take  the  bills 
that  have  been  enacted  out  of  that  committee  and  take  another 
look  at  the  bills  that  had  a  legislative  veto  that  were  put  on  by 
that  committee  generally,  and  then  let  them  ask  the  question,  if  we 
had  that  bill  before  us  again,  would  we  put  that  legislative  veto 
back  in  the  bill. 
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Do  we  think  it  is  necessary  for  the  proper  exercise  of  our  author- 
ity? 

In  cases  where  they  did  not  think  it  was  necessary,  or  where 
they  thought  they  could  take  care  of  the  subject  matter  in  some 
other  way,  they  would  not  wish  to  reenact  it,  as  it  were. 

Those  bills  that  they  thought  should  have  the  legislative  veto,  if 
they  could  find  a  way  other  than  the  joint  resolution,  then  they 
would  just  have  to  act  through  the  joint  resolution. 

Mr.  ScANLON.  I  would  say  the  1981  congressional  amendments  to 
our  Consumer  Products  Safety  Act  provided  for  a  legislative  veto. 
To  my  knowledge,  that  was  never  exercised. 

The  Chairman.  Mr.  Frost? 

Mr.  Frost.  I  do  not  have  any  questions. 

The  Chairman.  Mr.  Scanlon,  we  thank  you  very  much  for 
coming  and  giving  us  the  benefit  of  your  excellent  testimony.  You 
have  given  us  a  good  statement. 

Mr.  Scanlon.  Thank  you,  Mr.  Chairman. 

The  Chairman.  The  Chair  would  like  to  announce  that  we  have 
for  the  record  statements  of  Hon.  Ron  Dellums,  chairman  of  the 
Committee  on  the  District  of  Columbia;  Hon.  Stewart  McKinney, 
ranking  minority  member  of  the  Committee  on  the  District  of  Co- 
lumbia; and  Hon.  Peter  Rodino,  Chairman  of  the  House  Judiciary 
Committee. 

We  also  have  several  CRS  reports. 

Without  objection,  these  statements  will  be  made  part  of  the 
record,  as  though  read,  of  today's  hearing. 

[The  statements  referred  to  follow:] 

STATEMENT  OF  HON.  RONALD  V.  DELLUMS,  CHAIRMAN, 
COMMITTEE  ON  THE  DISTRICT  OF  COLUMBIA 

Mr.  Dellums.  Mr.  Chairman,  I  am  pleased  to  have  this  opportu- 
nity to  share  with  you  and  the  members  of  this  committee  my  per- 
spective of  the  impact  on  the  District  of  Columbia  of  the  decision 
by  the  U.S.  Supreme  Court  in  Immigration  and  Naturalization 
Service  v.  Chadha. 

Last  June  when  Chadha  was  handed  down  by  the  Court,  many 
in  the  District  of  Columbia  hailed  the  decision  as  a  new  beginning. 
It  was  believed  that  the  District's  legislative  process  would  be  free 
from  the  burden  of  the  congressional  veto. 

Instead,  since  Chadha,  the  District  has  become  a  manacled  gov- 
ernment. All  D.C.  laws  passed  since  home  rule  stand  in  a  shadow 
of  doubt  which  has  prompted  a  proliferation  of  lawsuits,  each  case 
implying  that  the  current  government  is  lawless.  The  District  is 
unable  to  access  the  private  bond  market  and  must  continue  to 
borrow  long  term  from  the  Federal  Treasury,  a  state  of  affairs 
which  is  both  expensive  and  unwanted  by  the  District  as  well  as 
the  Federal  Government.  Some  criminal  cases  are  not  being  pros- 
ecuted because  of  the  Chadha  cloud  over  District  Laws.  And,  the 
situation  promises  to  get  worse  unless  legislative  action  is  taken  to 
excise  the  District  from  the  taint  of  Chadha. 

Following  the  decision,  members  of  the  Committee  on  the  Dis- 
trict of  Columbia  met  with  city  officials,  constitution  experts,  staff 
from  the  Senate  and  from  this  committee,  and  there  was  a  consen- 
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sus  that  Chadha  applied  to  the  District  of  Columbia  and  that  its 
impact  could  be  uniquely  troublesome.  This  view,  that  Chadha  af- 
fects the  District  was  reinforced  in  the  opinion  of  one  of  the  jus- 
tices of  the  Supreme  Court.  In  his  dissent,  Justice  White  listed  56 
acts  of  Congress  which  would  be  invalidated  by  the  Court's  deci- 
sion, and  the  D.C.  Home  Rule  Act  was  among  them.  A  more  com- 
prehensive list  of  207  congressional  veto  provisions  which  the  De- 
partment of  Justice  submitted  to  Congress  as  failing  the  test  for 
constitutionality  also  included  the  Home  Rule  Act.  And,  the  Con- 
gressional Research  Service  in  a  special  report  issued  July  5,  1983, 
concluded  that  the  legislative  veto  provisions  of  the  D.C.  Home 
Rule  Act  were  suspect  under  Chadha. 

Because  of  the  weight  of  opinion  that  Chadha  affected  the  Dis- 
trict and  because  of  the  unique  and  troublesome  burdens  the  deci- 
sion presented,  the  Committee  on  the  District  of  Columbia  acted 
quickly  to  provide  legislative  relief.  We  passed,  and  the  House  ulti- 
mately passed,  H.R.  3932,  a  straightforward  proposal  containing  ba- 
sically technical  amendments  to  the  D.C.  Home  Rule  Act,  designed 
to  conform  to  the  mandates  of  Chadha. 

As  we  developed  H.R.  3932,  we  were  careful  to  stay  in  close  com- 
munication with  this  committee,  sending  regular  correspondence  to 
the  chairman  and  consulting  with  staff.  We  are  especially  grateful 
for  the  kind  assistance  and  advice  and  counsel  of  Mr.  John  J.  Dool- 
ing  and  Ms.  Cynthia  Brock-Smith. 

The  basic  thrust  of  H.R.  3932  is  as  follows:  In  each  instance  in 
the  D.C.  Home  Rule  Act  where  resolutions  of  disapproval  are  pro- 
\aded  for,  whether  simple  or  concurrent,  they  are  stricken  and  in 
their  place  is  inserted  the  requirement  for  joint  resolutions.  The 
import  of  this  change  is  that  to  reject  an  act  of  the  D.C.  Council 
and  Mayor,  the  Congress  must  do  so  by  and  affirmative  act  which 
must  then  be  presented  to  the  President. 

H.R.  3932  does  not  eliminate  congressional  oversight  of  District 
legislation!  It  does  not  reduce  the  time  for  congressional  review! 
Indeed,  with  presentment  to  the  President,  it  has  the  potential  of 
increasing  the  time  for  congressional  review.  And  it  does  not 
change  the  manner  in  which  the  Committee  on  the  District  of  Co- 
lumbia functions  in  the  event  the  Congress  chooses  to  involve  itself 
in  acts  of  the  D.C.  Government. 

Despite  quick  action  by  the  House  and  introduction  of  a  bill  simi- 
lar to  H.R.  3932  in  the  Senate,  legislative  relief  from  Chadha  for 
the  District  has  yet  to  be  realized.  The  Senate  bill,  S.  1858  is  still  in 
committee.  While  discussions  continue  about  S.  1858,  I  am  unable 
to  state  when  that  bill  will  pass  the  Senate. 

Mr.  Chairman,  H.R.  3932  has  never  been  viewed  as  the  final 
reform  to  the  District's  legislative  process.  It  is,  at  best,  a  Band- Aid 
remedy  aimed  at  providing  immediate  relief  to  a  pressing  problem. 

It  seems  to  me  that  because  the  focus  of  this  committee's  work  is 
designed  to  produce  a  comprehensive  Chadha  response,  it  may  be 
useful  to  probe  more  deeply  the  flaws  in  the  present  system  of  con- 
gressional review  of  D.C.  Government  acts.  I  should  add  that  these 
are  niatters  properly  within  the  jurisdiction  of  the  District  of  Co- 
lumbia Committee  and  are  raised  here  principally  by  way  of  back- 
ground. Congress  has  been  referred  to  as  the  largest  city  council  in 
the  United  States.  Any  one  Member  in  this  mammoth  body  of  535, 
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on  any  day  of  the  week,  for  any  reason  or  for  no  reason — arbitrar- 
ily or  capriciously — and  even  on  whim — can  decide  that  he  or  she 
wants  to  intervene  or  interfere  in  the  affairs  of  the  District,  and 
the  present  process  allows  and  indeed  encourages  this  kind  of  activ- 
ity. 

While  a  stated  purpose  and  the  real  underlying  goal  of  the  Home 
Rule  Act  was  to  "relieve  the  Congress  of  the  burden  of  legislating 
upon  essentially  local  matters,"  as  recently  as  the  last  Congress, 
the  House  spent  amost  6  hours  debating  a  District  act  that  sought 
to  mainstream  its  laws  so  as  to  conform  to  the  laws  of  at  least  40  of 
the  States.  The  act  that  the  city  passed  was  based  upon  recommen- 
dations of  the  D.C.  Law  Revision  Commission  which  was  created  by 
Congress. 

The  primary  grant  of  legislative  authority  to  the  District  of  Co- 
lumbia is  found  at  section  302  of  the  Home  Rule  Act.  That  section 
extended  to  the  local  government  "legislative  power  (over)  all 
rightful  subjects  of  legislation  within  the  District"  Congress,  how- 
ever, reserved  certain  rights  and  powers  for  itself  and  restricted 
the  District  in  several  ways.  The  chief  restrictions  are  embodied  in 
sections  601,  602,  and  603  of  the  act. 

Section  601  provides  for  retention  by  the  Congress  of  the  ulti- 
mate authority  to  legislate  for  the  District,  restating  article  1,  sec- 
tion 8,  clause  17  of  the  U.S.  Constitution. 

Section  602  of  the  Home  Rule  Act  prohibits  the  D.C.  Council 
from  legislating  in  certain  enumerated  areas,  and  section  603 
limits  the  District's  power  regarding  borrowing,  spending,  and  the 
budgetary  process. 

In  addition  to  the  restrictions  embodied  in  sections  601,  602,  and 
603  of  the  act,  Congress  set  forth  a  crooked  legislative  path  for  the 
District  to  follow  in  enacting  its  laws.  Acts  of  the  D.C.  Council  may 
be  vetoed  by  the  Mayor  within  10  days  of  passage.  The  council  may 
override  the  Mayor  s  veto  by  a  two-third  vote  of  these  members 
present  and  voting.  However,  unlike  the  typical  legislative  process, 
acts  passed  by  the  D.C.  Council  do  not  become  effective  immediate- 
ly should  the  Mayor  sign  them  or  upon  the  expiration  of  the  10-day 
mayoral  review.  Such  acts  must  be  submitted  to  the  Speaker  of  the 
House  and  the  President  of  the  Senate  for  a  30-day  period  of  con- 
gressional review.  Any  act  may  be  vetoed  by  the  Congress  in  both 
the  House  and  Senate  pass  a  concurrent  resolution  of  disapproval. 
Originally,  only  days  in  which  both  Houses  of  Congress  were  in  ses- 
sion were  counted  for  purposes  of  calculating  the  30-day  congres- 
sional review  period.  We  amended  that  provision  during  the  95th 
Congress  and  established  the  less  stringent,  but  equally  cumber- 
some current  provision  requiring  at  least  one  House  to  be  in  ses- 
sion. Also,  the  House  Rule  Act  in  its  original  form  allowed  the 
President  of  the  United  States  a  30-day  period  in  which  to  sustain 
the  veto  of  the  mayor  if  such  veto  was  overridden  by  the  council. 
We  repealed  that  provision  too  during  the  95th  Congress.  These  in- 
tricate and  complex  procedures  for  the  District's  legislative  process 
were  adopted  at  various  stages  during  our  discussions  and  debate 
over  the  Home  Rule  Act.  Initially,  the  District  of  Columbia  Com- 
mittee did  not  provide  for  a  30-day  congressional  review  period.  We 
did,  however,  establish  rules  to  regulate  floor  debate  on  resolutions 
of  disapproval.  Those  rules  are  found  at  section  604  of  the  act.  The 
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30-day  review  period  was  accepted  by  supporters  of  the  act  just 
prior  to  the  floor  debate  and  was  subsequently  agreed  to  in  confer- 
ence. 

Mr.  Chairman,  I  should  note  at  this  point  that  pursuant  to  the 
Home  Rule  Act,  the  D.C.  Council  adopted  certain  rules  and  regula- 
tions governing  its  legislative  process.  I  have  provided  the  commit- 
tee with  a  chart  entitled  "District  of  Columbia  Government — Flow 
of  Legislation."  It  is  clear  from  the  chart  that  the  Council  and 
mayor  follow  a  deliberate  path  in  enacting  laws  *  *  *  a  path  which 
allows  for  thorough  analysis  and  consideration  of  proposals,  and — 
most  importantly — a  path  which  allows  ample  time  for  the  public 
and  indeed  the  Congress  to  be  aware  of  what  the  local  government 
is  planning  in  the  way  of  new  or  modified  laws.  I  believe  when  you 
add  this  deliberative  process  to  the  broad  media  attention  the  coun- 
cil and  mayor  receive,  no  citizen  nor  any  Member  of  Congress  can 
sincerely  claim  surprise. 

On  the  other  hand,  the  current  system  is  confusing,  causes  un- 
certainty and  is  terribly  unpredictable.  Once  the  local  government 
has  done  all  that  it  must  or  can,  no  one  knows  when  one  of  its  acts 
will  finally  become  law.  It  is  not  unusual  for  the  30-legislative-day 
review  period  to  actually  stretch  to  90  calendar  days.  On  occasion, 
it  has  stretched  to  as  many  as  120  calendar  days.  And  when  the 
Congress  adjourns  sine  die,  even  if  the  D.C.  Government  Act  has 
been  up  here  for  as  many  as  29  legislative  days,  it  has  to  be  resub- 
mitted during  the  next  Congress,  and  the  count  starts  all  over 
again.  That  has  happened  before  and  it  has  taken  as  much  as  9 
months  before  the  District  knew  that  one  of  its  acts  was  law.  Mr. 
Chairman,  that  is  simply  no  way  to  run  a  government. 

I  would  propose  that  the  congressional  review  period  be  eliminat- 
ed altogether,  and  that  acts  of  the  District  become  law  immediately 
upon  transmittal  to  the  Congress.  Short  of  that,  I  would  propose 
that  there  be  a  straight  30-calendar-day  delay  between  submission 
to  the  Congress  and  the  D.C.  Act  becoming  law.  It  should  be  noted 
that  after  nearly  a  decade  of  experience  under  home  rule,  the  Con- 
gress has  reejected  only  2  of  the  more  than  800  District  acts. 

I  would  further  propose,  if  H.R.  3932  for  some  reason  does  not 
become  law,  that  the  one-house  veto  for  criminal  laws  passed  by 
the  District  be  eliminated  and  that  we  standardize  the  discharge 
process  for  the  Committee  on  the  District  of  Columbia  by  eliminat- 
ing the  expedited  discharge  provisions  in  the  Home  Rule  Act. 

Under  these  proposals,  the  article  1,  section  8,  clause  17  mandate 
in  the  U.S.  Constitution  that  Congress  maintain  ultimate  legisla- 
tive authority  over  the  District  is  met  by  Congress  acting  when  it 
deems  it  necessary  to  act.  The  Chadha  problem  is  also  solved  by 
these  proposals. 

You  will  note  that  I  have  not  proposed  that  the  sections  601,  602, 
and  603  limitations  be  removed,  nor  have  I  proposed  at  this  time 
that  the  process  of  review  of  D.C.  Budget  Acts  be  changed. 

These  proposals  are  modest  from  the  point  of  view  of  congres- 
sional power  but  will  produce  major  improvements  and  increased 
efficiency  in  the  District's  legislative  process. 

Chadha  has  meant  many  things  to  many  people.  Initially,  for  the 
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District  of  Columbia  it  was  a  breath  of  fresh  air,  but  it  has  become 
a  stranglehold,  threatening  to  choke  the  District's  lifeline. 
Congress  can  prevent  that  by  acting  soon. 
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STATEMENT  OF  HON.  STEWART  B.  McKINNEY,  RANKING  MINORI- 
TY MEMBER,  COMMITTEE  ON  THE  DISTRICT  OF  COLUMBIA 

Mr.  McKiNNEY.  Mr.  Chairman  and  members  of  the  committee,  I 
appreciate  the  opportunity  to  offer  testimony  today  concerning  the 
impact  the  Supreme  Court  decision  in  Immigration  and  Natural- 
ization Service  v.  Chadha  on  the  operations  of  the  Committee  on 
the  District  of  Columbia,  and  perhaps  more  importantly,  on  the 
government  of  the  District  of  Columbia. 

I  would  mention  at  the  outset  that  our  committee  and  the  House 
of  Representatives  has  already  addressed  this  problem  and  come  to 
a  resolution  with  the  passage  of  H.R.  3932  on  October  4,  1983.  Un- 
fortunately, our  colleagues  in  the  Senate  have  not  seen  fit  to  enact 
similar  legislation,  even  though  an  identical  bill  was  introduced  in 
that  body.  The  committee  may  be  aware  from  accounts  in  the  local 
press,  that  the  administration  has  expressed  concern  over  one  por- 
tion of  H.R.  3932,  and  is  pushing  for  an  amendment  in  the  Senate. 
But  I  would  note  that  there  is  no  opposition  from  the  administra- 
tion to  the  basic  purpose  of  H.R.  3932,  that  being  eliminating  the 
potentially  suspect  congressional  review  provisions  of  local  legisla- 
tion. Rather,  the  concern  revolves  around  how  that  process  should 
be  changed  with  respect  to  local  legislation  involving  the  criminal 
code. 

It  is  my  opinion,  and  I  believe  a  majority  of  my  committee  col- 
leagues agree,  that  the  Supreme  Court  decision  should  not,  and 
hopefully  does  not  apply  to  the  dealings  between  Congress  and  the 
District  of  Columbia.  We  do  not  have  a  situation  where  an  execu- 
tive branch  agency  is  having  its  regulations  or  policies  questioned, 
and  at  times  rejected  by  Congress.  The  District  of  Columbia  is  more 
a  creature  of  Congress  than  anything  else. 

If  the  laws  proposed  by  the  city  were  transmitted  to  the  execu- 
tive branch  for  approval,  or  even  only  for  forwarding  to  Congress,  I 
could  see  a  valid  case  for  the  Chadha  decision  being  applicable.  But 
the  executive  branch  is  involved  only  with  the  city's  annual 
budget,  not  in  the  day-to-day  local  legislative  activity. 

Assuming  this  to  be  the  collective  opinion  of  a  majority  of  our 
committee,  one  might  ask  why  we  then  saw  fit  to  pass  H.R.  3932. 
That  legislation  was  the  result  of  countless  hours  of  meetings  be- 
tween House  and  Senate  committee  staff,  representatives  of  the 
District  of  Columbia  government,  representatives  of  the  House  and 
Senate  Legislative  Counsel  and  Legal  Counsel  Offices,  and  those 
from  the  American  law  division  of  the  Congressional  Research 
Service.  While  it  was  deemed  likely  that  by  including  such  a  wide 
range  of  interested  parties  we  could  expect  individuals  to  push  for 
changes  beneficial  to  their  interests,  I  am  pleased  to  say  the  result- 
ing legislation  does  not  exhibit  this  bulkanization.  Rather,  it  consti- 
tutes what  was  decided  to  be  the  fewest  possible  changes  to  the  ex- 
isting review  process  while  accomplishing  the  goal  of  bringing  that 
process  into  compliance  with  the  Court  decision. 

Quite  simply,  H.R.  3932  changes  the  current  one-House  veto  of 
local  changes  to  the  criminal  code  and  two-House  veto  of  all  other 
local  legislation  and  charter  amendments  in  a  completely  even- 
handed  manner  by  requiring  two-House  action  with  the  signature 
of  the  President.  Local  actions  could  thus  be  overturned  before 
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being  allowed  to  become  effective  by  a  joint  resolution  of  disapprov- 
al, rather  than  the  current  simple  or  concurrent  resolution  of  dis- 
approval. 

This  t5rpe  of  change  was  deemed  to  be  the  best  available  manner 
in  which  we  could  appease  those  who  decided  the  Court  action  ap- 
plied to  the  District,  and  at  the  same  time  preserve  some  form  of 
congressional  review  of  local  acts.  There  was  good  reason  for  Con- 
gress, our  committee,  and  the  city  to  work  together  for  expeditious 
enactment  of  H.R.  3932, 

First  we  were  concerned  about  the  status  of  the  Home  Rule  Act 
(Public  Law  93-198,  as  amended)  if  nothing  were  done.  The  Home 
Rule  Act  does  not  have  a  severability  clause,  and  assuming  the 
Court  intended  its  decision  to  apply  to  the  congressional  review  of 
local  government  actions,  it  was  possible  that  the  entire  Home 
Rule  Act  would  fall.  Even  if  the  Court  ultimately  ruled  that  the 
sections  concerning  congressional  review  of  local  government  ac- 
tions were  severable.  Congress  and  our  committee  would  then  find 
itself  in  a  situation  of  having  no  prior  review  of  local  actions.  If 
that  did  indeed  occur,  we  would  be  forced  with  passing  bills  to 
repeal  local  actions,  or  more  damaging  yet,  we  would  return  to  the 
pre-Home  Rule  days  when  Congress  enacted  all  the  laws  and  ordi- 
nances dealing  with  the  city. 

Of  equal  concern  was  the  impact  this  problem  has  had  on  the 
city.  Regardless  of  how  it  might  finally  be  determined,  the  fact  that 
Chadha  may  impact  congressional  review  of  local  actions  has 
caused  the  city's  financial  advisors  to  note  that  sale  of  bonds  by  the 
city  would  be  impossible  under  such  a  cloud  of  uncertainty.  The 
local  press  has  already  reported  on  the  number  of  cases  filed  in 
local  courts  which  are  a  result  of  the  impact  of  Chadha  on  the 
local  government. 

Together,  these  problems  dictated  the  need  for  action.  I  trust 
that  our  colleagues  in  the  Senate  can  come  to  understand  the  need 
to  act  and  to  do  so  very  soon. 

I  have  come  before  various  committees  in  an  attempt  to  justify 
the  District  of  Columbia  £is  a  special  case,  and  I  expect  some  of  my 
colleagues  are  a  little  tired  of  hearing  that  old  argument.  But  the 
fact  of  the  matter  is  that  the  District  of  Columbia  is  indeed  unique. 
It  exists  as  a  quasi-autonomous  government  only  because  the  Con- 
gress delegated  certain  of  its  constitutionally  mandated  authority 
to  a  locally  elected  government.  It  is  an  anomaly.  And  as  such  it 
merits  separate  and  special  consideration.  I  would  repeat  that  we 
are  not  dealing  with  an  executive  branch  agency,  but  rather  with  a  • 
creature  of  the  Congress. 

I  mention  this  in  the  hopes  that  whatever  action  your  committee 
may  choose  to  recommend  to  the  House  of  Representatives  ac- 
knowledges this  uniqueness,  and  that  some  special  mechanism  be 
established  with  respect  to  dealings  between  Congress  and  the  Dis- 
trict of  Columbia.  If  we  are  to  do  something  about  the  city,  it 
should  be  as  we  did  in  1973.  Not  something  which  is  a  part  of  an 
overall  procedure,  but  something  in  the  law  governing  the  District 
of  Columbia. 

In  closing,  I  hope  the  action  of  our  committee  and  the  full  House 
of  Representatives  will  be  sustained,  and  that  the  provisions  of 
H.R.  3932  eventually  become  law.  Until  that  comes  to  pass,  I  would 


400 

hope  that  your  committee  would  not  include  the  dealings  of  Con- 
gress and  the  District  of  Columbia  in  any  omnibus  legislation  you 
propose. 

STATEMENT  OF  HON.  PETER  W.  RODINO,  JR.,  CHAIRMAN,  HOUSE 
COMMITTEE  ON  THE  JUDICIARY 

Mr.  RoDiNO.  Mr.  Chairman  and  members  of  the  committee,  I  ap- 
preciate the  opportunity  to  appear  before  you  today. 

As  you  are  probably  aware,  the  Judiciary  Committee  of  the 
House,  of  which  I  am  chairman,  has  also  held  hearings  on  the 
impact  of  the  Supreme  Court  decision  in  Immigration  and  Natural- 
ization Service  v.  Chadha.  ^ 

I  have  with  me  a  copy  of  these  hearings,  which  I  would  like  to 
submit  for  your  records. 

In  your  invitation  to  testify  today,  you  requested  that  I  address 
three  particular  areas:  why  Congress  developed  legislative  veto; 
how  legislative  veto  affects  the  jurisdiction  of  the  Judiciary  Com- 
mittee; and  whether  I  would  recommend  an  alternative  to  legisla- 
tive veto. 

WHY  CONGRESS  HAS  ADOPTED  LEGISLATIVE  VETO 

During  the  20th  century,  the  role  of  the  Federal  Government, 
particularly  in  domestic  affairs,  has  changed  dramatically.  It  is 
now  involved  in  many  matters,  such  as  health,  welfare,  and  safety, 
that  were  once  the  sole  province  of  State  and  local  governments. 
As  a  result  of  this  expanded  role.  Congress  has  faced  a  tremendous- 
ly growing  workload.  Yet  under  the  Constitution  it  could  deal  with 
these  new  responsiblities  only  through  the  legislative  process — as 
you  well  know,  an  often  cumbersome,  time-consuming,  and  frus- 
trating task. 

Because  of  the  sheer  size  and  complexity  of  this  Federal  role. 
Congress  increasingly  found  it  necessary  to  delegate  authority  to 
the  executive  branch,  which,  with  its  greater  manpower  and  re- 
sources, seemed  best  adapted  to  handling  the  detailed  implementa- 
tion of  laws. 

Often  these  statutory  delegations  included  only  the  most  general- 
ized standards  for  implementation  of  the  delegated  authority.  The 
executive  branch  became  more  powerful  as  its  delegated  authority 
grew. 

The  executive  branch,  of  course,  exercised  the  power  Congress 
gave  it — at  times  in  ways  some,  or  even  most  of  us,  did  not  like. 
Congress  often  felt  frustrated  by  this  exercise  of  power  by  the  exec- 
utive branch.  Some  Members  felt  we  were  incapable  of  assuring 
that  the  laws  we  pass  were  "faithfuly  executed. '  In  addition,  we 
were  expected  by  our  constituents  to  do  something  or  prevent 
something  about  whatever  problem  concerned  them.  At  times  we 
were  powerless  to  produce  what  our  constituents  wanted.  Congress 
began  to  feel  it  was  sitting  on  the  sidelines  while  the  executive 
branch  ran  the  Government. 

The  original  legislative  vetoes,  such  as  the  first  one  in  1932 
which  applied  to  a  statute  authorizing  executive  reorganization  by 
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the  President,  consisted  of  accorn'  CHiatioTiF  of  the  overlapping  con- 
stitutional responsibilities  of  the  legislative  and  executive 
branches.  The  Congress  ivgieed  that  the  President  would  iiave  the 
authority  to  make  certain  decisions  in  these  areas  of  shared  au- 
thority. At  the  same  time,  however,  the  President's  decision  would 
be  subject  to  a  veto  by  one  or  both  Houses  of  Congress. 

By  the  1970's,  however,  legislative  veto  began  to  be  extended  to 
areas  quite  distinct  from  its  original  arena  of  overlapping  powers. 
Two  circumstances  propelled  this  development. 

First,  during  Watergate,  the  period  which  covered  the  last  years 
of  the  Nixon  administration,  there  was  tremendous  tension  and  dis- 
trust between  then  President  Richard  Nixon  and  the  Congress.  As 
a  result,  numerous  veto  provisions  were  enacted  in  order  to  assure 
that  the  laws  would  be  properly  executed.  These  vetoes  were  not 
limited  to  areas  of  overlapping  responsibility  under  the  Constitu- 
tion. 

The  second  circumstance  that  led  to  the  extension  of  legislative 
veto  was  the  enactment  in  the  1960's  and  early  1970's  of  many  new 
environmental  and  safety  laws.  These  laws  frequently  contained 
broad  delegations  of  authority,  with  only  vague  standards  for 
agency  action.  They  often  dealt  with  complex  issues  that  required 
technical  and  scientific  findings  as  a  basis  for  implementation. 
Agencies  were  directed  to  implement  these  laws  through  the  issu- 
ance of  detailed  regulations.  Businesses,  State  and  local  govern- 
ments, and  others  that  had  to  comply  with  the  regulations  com- 
plained that  they  were  faulty,  excessive,  and  unnecessarily  burden- 
some. Congress,  which  had  delegated  regulatory  authority  to  the 
agencies,  began  to  be  held  politically  accountable  for  these  regula- 
tions. Many  in  Congress  felt  a  need  to  demonstrate  that  Congress 
was  the  preeminent  lawmaking  branch  of  Government,  and  they 
saw  legislative  veto  as  the  convenient  response  to  this  problem  of 
political  accountability. 

Legislative  veto  did  create  the  appearance  of  congressional  con- 
trol. Therefore,  more  and  more  frequently  such  provisions  were 
added  to  all  types  of  statutory  delegations.  Congress  increasingly 
used  legislative  veto  to  control  the  executive  branch  in  its  most 
"executive"  activity:  The  daily  management  of  government. 

Congressional  efforts  to  expand  legislative  veto  provisions 
reached  their  peak  in  nearly  successful  efforts  in  1975  and  again  in 
1982  to  enact  legislation  that  would  apply  legislative  veto  to  all 
agency  regulations.  These  efforts  failed,  but  by  1983,  more  than  200 
laws  containing  more  than  350  separate  legislative  veto  provisions 
had  been  enacted,  and  126  veto  provisions  applying  to  207  types  of 
Executive  action  were  in  effect. 

THE  EFFECT  OF  THE  "CHADHA"  DECISION  ON  JUDICIARY  COMMITTEE 

JURISDICTION 

The  Chadha  decision  affects  Judiciary  Committee  jurisdiction  in 
several  ways. 

First,  the  Judiciary  Committee  has  jurisdiction  over  amendments 
to  the  Constitution  of  the  United  States.  The  committee  currently 
has  before  it  House  Joint  Resolution  313,  introduced  by  Congress- 
man Andrew  Jacobs,  Jr.  This  resolution  would  amend  the  Constitu- 
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tion  to  allow  for  the  one-House  legislative  veto  of  any  executive 
agency  rules  and  regulations.  In  addition  to  considering  specific 
proposals  to  amend  the  Constitution,  the  committee  would  be  con- 
cerned with  the  constitutionality  of  any  proposed  alternatives  to 
legislative  veto,  since  they  might  well  raise  constitutional  questions 
as  did  the  original  forms  of  the  device. 

Second,  the  Judiciary  Committee  has  jurisdiction  over  two  stat- 
utes which  currently  contain  forms  of  legislative  veto  that  are  un- 
consitutional  under  Chadha. 

The  first  of  these  is,  of  course,  the  Immigration  and  Nationality 
Act  of  1952  2  which  contains  the  deportation  provision  which  was 
ruled  unconstitutional  in  the  Chadha  decision.  This  act  has  a  sepa- 
rate veto  provisions  which  applies  to  the  adjustment  of  aliens  to 
permanent  resident  status.^  The  legislative  veto  provision  con- 
tained in  this  section  is  identical  to  that  which  was  ruled  on  in  the 
Chadha  decision,  and  therefore  is  also  unconstitutional. 

The  committee  also  has  jurisdiction  over  the  National  Emergen- 
cies Act,*  which  sets  forth  the  procedures  for  the  declaration  of  a 
national  emergency  and  provides  that  one  method  for  termination 
of  such  an  emergency  is  through  a  concurrent  resolution.  Since  this 
device  avoids  presentment  to  the  President,  it  is  also  unconstitu- 
tional under  Chadha. 

There  are  two  other  acts  within  the  jurisdiction  of  the  committee 
which  provide  that  a  decision  cannot  take  effect  until  a  certain 
period  of  time  after  that  decision  is  reported  to  Congress.  These 
acts  are  the  Rules  Enabling  Acts,^  and  the  Classified  Information 
Procedures  Act.^  However,  the  "report  and  wait"  provisions  of 
these  acts  simply  require  that  the  decision  of  the  Court  or  the  At- 
torney General  be  reported  to  Congress  and  that  any  congressional 
veto  be  undertaken  by  the  regular  legislative  process.  They  are 
therefore  constitutional  under  the  Chadha  decision.'^ 

Third,  and  finally,  the  Judiciary  Committee  has  jurisdiction  over 
the  Administrative  Procedure  Act  ®  and  a  number  of  regulatory 
reform  proposals  which  have  been  before  the  committee  since  1975. 
Various  forms  of  legislative  veto  have  been  proposed  over  the  years 
as  part  of  these  regulatory  reform  bills.  The  committee  has  been 
and  continues  to  be  involved  in  seeking  improvements  to  the  regu- 
latory process.  As  I  noted  before,  it  is  in  the  area  of  Federal  regula- 
tion that  most  proponents  of  legislative  veto  have  sought  increased 
congressional  control. 

SHOULD  ANY  ALTERNATIVES  TO  LEGISLATIVE  VETO  BE  ADOPTED 

In  my  view,  the  importance  of  legislative  veto  as  a  device  for  con- 
trolling the  implementation  of  law  has  been  vastly  overstated. 
While  legislative  veto  provisions  reflect  an  understandable  frustra- 


"  8  U.S.C.  1254(cHd). 
3  8  U.S.C.  1255b(c). 
*  50  U.S.C.  1622. 

«  Rules  of  Civil  Procedure  28  U.S.C.  2072,  Rules  of  Evidence  28  U.S.C.  2076,  Rules  of  Criminal 
Procedure  18  U.S.C.  3771. 
«  18  U.S.C.  App. 

■'  See  IMS.  v.  Chadha,  footnote  9,  p.  14. 
8  5  U.S.C.  553  et.  seq. 
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tion  with  the  legislative  process,  they  are  not  a  very  effective  re- 
sponse to  the  changing  nature  aof  the  Federal  Government. 

Despite  the  large  number  of  statutes  which  contain  a  legislative 
veto  provision,  the  mechanism  itself  has  not  been  frequently  used. 
Since  1932,  legislative  vetoes  overturning  Presidential  or  regulato- 
ry actions  have  been  adopted  approximately  125  times.  Sixty-six  of 
these  vetoes  have  been  requests  for  deferrals  of  spending  authority 
under  the  Congressional  Budget  and  Impoundment  Control  Act  of 
1974;  24  were  disapprovals  of  Executive  reorganization  plans;  and 
only  25  involved  agency  regulations.  The  remainder  addressed 
policy  or  other  matters  not  regulatory  in  nature.^ 

Before  addressing  whether  we  should  seek  alternatives  to  legisla- 
tive veto,  I  must  first  state  that  I  have  long  opposed  the  adoption 
and  use  of  this  device.  My  opposition  is  based  on  several  factors 
and  would  apply  to  most  other  "quick-fix"  mechanisms  that  would 
somehow  seek  to  short  circuit  the  regular  constitutional  legislative 
process. 

First,  such  alternatives  encourage  Congress  to  avoid  setting  clear 
national  policy  when  it  delegates  statutory  authority  in  the  first 
place.  The  tough  political  choices  are  simply  avoided  and  pushed  to 
the  end  of  what  is  often  a  long  and  complex  decisionmaking  proc- 
ess. I  believe  Congress  should  make  these  choices,  and  make  them 
clearly,  at  the  time  the  statutory  authority  is  originally  delegated. 

Second,  the  proliferation  of  alternatives  to  legislative  veto  will 
necessarily  result  in  an  increase  in  congressional  staff.  If  the  Con- 
gress seeks  to  perform  the  functions  of  the  Executive,  it  will  find  it 
necessary  to  duplicate  the  staff  of  the  Executive.  Rather  than  cre- 
ating greater  political  accountability,  one  of  the  stated  goals  of  leg- 
islative veto,  such  duplication  actually  reduces  political  account- 
ability. With  both  the  executive  branch  and  Congress  involved  in  a 
particular  decision,  neither  branch  will  be  truly  responsible  for 
that  decision.  Moreover,  a  congressional  bureaucracy  will  not  nec- 
essarily be  more  expert  or  enlightened  than  the  executive  bureauc- 
racy that  already  exists. 

Third,  the  original  purposes  of  most  delegations  of  statutory  au- 
thority, particularly  in  the  area  of  regulations,  were  to  assure  that 
a  decision  would  be  made  only  after  expert  evaluation  of  the  facts, 
and  to  assure  that  due  process  would  be  afforded  to  affected  groups 
and  individuals.  Legislative  veto  and  its  alternatives  threaten  the 
integrity  of  this  process  by  opening  it  to  special  interest  pleading 
and  political  pressure.  They  invite  closed-door  dealings  with  Mem- 
bers of  Congress  or  their  staffs,  with  decisions  being  made  on  the 
basis  of  power,  not  facts. 

Fourth,  legislative  veto  and  its  alternatives  necessarily  plunge  an 
already  overburdened  Congress  into  a  morass  of  Executive  and  ad- 
ministrative decisions,  ranging  from  such  matters  as  the  amount  of 
pulp  required  for  lemon  juice  to  the  safety  procedures  for  nuclear 
powerplants.  While  each  of  these  issues  is  important  in  its  own 
context,  one  of  the  main  reasons  for  delegations  of  authority  in  the 
first  place  was  that  Congress  lacked  the  time  to  deal  with  the  com- 
plex and  necessarily  detailed  matters  involved  in  implementing  the 


'  "Data  on  and  examples  of  Congressional  Disapproval  of  Rules  and  Regulations,"  Clark  F. 
Norton,  Congressional  Research  Service,  Library  of  Congress,  July  8,  1983. 
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law.  Congressional  involvement  in  all  such  decisions  will  deny  Con- 
gress the  time  it  needs  to  concentrate  on  the  broad  domestic  and 
foreign  policy  issues  which  only  it  can  address. 

Fifth,  legislative  veto  type  devices  add  another  time-consuming 
step  to  the  decisionmaking  process.  Such  delay  can  itself  impose 
significant  burdens.  For  example,  the  failure  to  promptly  issue  reg- 
ulations can  prevent  businesses  from  making  vital  decisions  on 
such  matters  as  redesignating  products  or  making  capital  invest- 
ments to  modernize  facilities.  Delay  can  also  make  it  difficult  for 
State  and  local  governments  to  administer  federally  mandated  pro- 
grams effectively. 

Finally,  legislative  veto  type  devices  make  it  difficult  to  imple- 
ment laws  advancing  the  common  good.  While  the  beneficiaries  of 
a  law  are  generally  dispersed  through  the  population,  those  who 
must  directly  comply  with  the  law  are  often  a  clearly  identifiable 
group  with  a  specific  interest  in  how  a  law  is  implemented.  Such 
groups  frequently  have  a  strong  incentive  to  prevent  aggressive  im- 
plementation. For  example,  under  a  statute  which  mandates  a  de- 
crease in  air  pollution,  an  agency  might  issue  regulations  that  re- 
quire costly  capital  investment  to  install  smokestack  scrubbers. 
Manufacturers  would  like  to  avoid  these  expenditures.  They  might 
bring  pressure  on  Congress  to  veto  the  regulation — raising  every 
objection  from  increased  unemployment  to  balance-of-payment 
problems.  Each  of  these  is  a  legitimate  concern  for  Congress  to  con- 
sider in  setting  national  environmental  policy.  However,  if  Con- 
gress responds  serially  to  each  such  concern,  the  law  that  was  en- 
acted for  the  common  good  can  be  gutted  by  congressional  rejection 
of  any  specific  implementation. 

Legislative  veto  was  aimed  at  the  end  point  of  the  decisionmak- 
ing process.  It  short  circuited  the  regular  legislative  process.  It  did 
not  require  a  careful  balancing  of  facts,  interest,  and  equities — it 
simply  said  "no"  to  whatever  the  Executive  had  decided.  It  did  not 
require  any  clear  assessment  of  the  situation  or  any  choice  of  con- 
tending policies,  but  it  did  give  Congress  the  appearance  of  deci- 
siveness and  control. 

In  view  of  my  position  on  legislative  veto,  it  come  as  no  surprise 
that  I  generally  oppose  adopting  new  devices  or  mechanisms  to  re- 
place the  original  forms  of  legislative  veto.  However,  I  do  believe 
that  Congress  must  address  with  the  situation  resulting  from  the 
Chadha  decision. 

Congress  must  first  concern  itself  with  statutory  delegations  that 
are  subject  to  unconstitutional  legislative  veto  provisions.  The 
major  problem  involved  here  is  that  of  severability.  Each  statutory 
provision  subject  to  legislative  veto  must  be  examined  to  determine 
whether  the  Congress  wishes  to  continue  the  delegation  without 
the  limitation  of  a  legislative  veto. 

This  process  should  be  undertaken  as  expeditiously  as  possible, 
because  there  now  is  doubt  as  to  the  validity  of  the  legal  obliga- 
tions imposed  by  these  statutes.  Congress  must  determine  whether 
to  continue  these  delegations,  perhaps  with  specific  limitations  and 
guidelines,  or  whether  to  entirely  rescind  the  authority. 

Only  when  this  immediate  and  rather  urgent  task  is  accom- 
plished should  Congress  consider  alternatives  to  legislative  veto. 
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It  is  my  view  that  before  searching  alternatives,  Congress  should 
carefully  examine  the  modern  relationship  between  the  executive 
and  legislative  branches  in  the  light  of  separation  of  powers  and 
effective  Government  process.  I  believe  this  examination  will  dem- 
onstrate that  it  is  unnecessary  to  adopt  new  mechanisms  of  con- 
gressional control.  The  political  clout  and  legislative  authority  of 
Congress  have  not  been  measurably  diminished  by  the  loss  of  a 
mechanism  that,  perhaps  with  the  exception  of  the  areas  of  over- 
lapping constitutional  responsibilities,  was  very  poor  policy  in  the 
first  place.  Congress  already  has  effective,  constitutional  means  to 
insure  that  the  laws  are  fully  implemented. 

What  is  needed  is  for  Congress  to  exercise  more  effectively  the 
power  it  currently  possesses. 

First,  Congress  should  be  more  careful  with  the  laws  it  enacts.  In 
new  statutes.  Congress  can  legislate  with  greater  specificity  and 
clearer  standards,  making  in  the  beginning  the  hard  political 
choices  that  it  has  often  avoided  through  broad  delegations  with 
vague  standards.  Congress  can  also  reexamine  existing  statutes 
from  a  more  exacting  perspective.  If  the  purposes  of  these  statutes 
are  not  being  met,  or  if  delegated  authority  is  being  improperly 
used.  Congress  can  legislate  to  clarify,  limit,  or,  if  necessary,  with- 
draw the  delegation. 

Second,  Congress  can  delegate  authority  to  the  executive  branch 
for  limited  periods  of  time.  This  will  require  the  executive  branch 
to  justify  the  renewal  of  statutes  or  programs  otherwise  scheduled 
for  termination.  It  will  also  give  Congress  an  opportunity  to  re- 
quire a  change  in  executive  implementation  of  the  delegated  au- 
thority, if  experience  shows  that  change  is  necessary. 

Third,  Congress  can  direct  that  certain  Executive  decisions  may 
not  go  into  effect  until  it  has  had  a  set  time  to  review  the  decision. 
This  would  allow  Congress  to  pass  legislation  to  override  Executive 
decisions  before  they  take  effect.  These  "report  and  wait"  provi- 
sions have  been  used  effectively  in  the  past,  and  in  the  Rules  Ena- 
bling Act  to  which  I  referred  earlier.  However,  in  my  view,  this  ap- 
proach should  be  limited  to  major  decisions  that  need  not  go  into 
effect  immediately  and  that  occur  only  occasionally,  such  as  execu- 
tive branch  reorganizations. 

Fourth,  Congress  has  final  say  over  the  Government's  pocket- 
book.  Congress  can  use  the  appropriations  process  to  direct  or  pro- 
hibit the  expenditure  of  funds  for  a  particular  purpose.  This  is  a 
powerful  tool  because  the  President  and  agencies  are  unlikely  to 
risk  consistently  incurring  wrath  by  the  controller  of  the  pocket- 
book.  Experience  has  shown  that  accommodations  with  the  execu- 
tive branch  are  often  possible  before  direct  action  through  the  ap- 
propriations process  is  necessary. 

Fifth,  the  Senate  must  confirm  the  appointment  of  high-level 
Presidential  appointees  (article  II,  section  2,  clause  2.).  Under  the 
Constitution,  this  is  a  final,  unreviewable  power.  In  a  confrontation 
with  the  President  over  the  execution  of  the  law,  the  Senate  can 
disapprove  an  appointment  until  a  certain  condition  is  satisfied  or 
it  can  withhold  its  approval  until  it  extracts  a  commitment  that 
the  law  will  be  executed  in  a  specified  manner. 

Sixth,  Congress  can  impeach  executive  branch  officials.  The 
House  of  Representatives  and  the  Senate  together  hold  the  power 
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to  remove  from  office  executive  branch  officers  who  fail  to  carry 
out  the  duties  of  office  in  a  proper  manner.  This  is  a  drastic 
remedy,  but  it  can  be  used  if  necessary. 

Finally,  Congress  must  face  the  defects  in  its  own  organization, 
where  numerous  committees  and  subcommittees  have  overlapping 
jurisdiction  that  makes  effective  legislative  oversight  weak,  frag- 
mented, and,  at  times,  contradictory.  Reform  of  the  committee 
system  could  lead  to  enhanced  congressional  power  and  more  effi- 
cient government. 

Ultimately,  if  the  Executive  is  acting  in  an  unauthorized  or  ex- 
cessive manner.  Congress  can  restrain  and  redirect  it.  The  question 
is  not  one  of  power,  but  one  of  will.  Congress  has  the  power  to 
shape  national  government  and  policy;  the  question  is  whether  it 
has  the  will  to  do  so. 

The  Chairman.  Our  hearings  in  the  Rules  Committee  on  this 
subject  will  resume  on  February  29,  when  we  will  examine  the  ef- 
fects of  the  Chadha  case  on  the  appropriations  and  authorizations 
process  in  the  Congress. 

I  hope  note  will  be  taken  of  that. 

Is  there  anjrthing  you  would  like  to  add,  Mr.  Frost? 

Mr.  Frost.  I  would  be  interested  if  the  staff  could  give  us  an 
analysis  reasonably  soon  as  to  how  many  of  the  statutes  do  not 
have  severability  clauses  so  that  we  know  what  the  situation  is. 

The  Chairman.  I  will  ask  the  staff  to  try  to  get  that  information. 

Thank  you,  Mr.  Frost. 

Mr.  Wheat,  do  you  have  any  questions  or  comments? 

Mr.  Wheat.  No,  Mr.  Chairman. 

The  Chairman.  If  not,  that  concludes  the  hearing  for  today. 

Thank  you  all  very  much. 

[Whereupon,  the  committee  w£is  recessed  at  3:40  p.m.,  to  recon- 
vene on  Wednesday,  February  29,  1984.] 


LEGISLATIVE  VETO  AFTER  CHADHA 


WEDNESDAY,  FEBRUARY  29,  1984 

House  of  Representatives, 

Committee  on  Rules, 

Washington,  D.C. 

The  committee  met,  pursuant  to  notice,  at  2  p.m.,  in  room  H-313, 
the  Capitol,  Hon.  Claude  Pepper  (chairman)  presiding. 

Present:  Representatives  Pepper,  Moakley,  Derrick,  and  Wheat. 

The  Chairman.  The  committee  will  come  to  order,  please. 

We  are  continuing  our  hearings  on  what  the  Congress  should  do 
in  response  to  the  decision  of  the  Supreme  Court  in  the  Chadha 
case.  We  have  today  some  outstanding  citizens  who — I  am  sure — 
will  give  us  some  very  valuable  suggestions. 

We  are  honored  to  have  the  Honorable  Silvio  Conte  and  the  Hon- 
orable James  T.  Broyhill. 

Mr.  Broyhill,  would  you  please  proceed?  We  appreciate  your 
coming. 

STATEMENT  OF  HON.  JAMES  T.  BROYHILL,  A  REPRESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OF  NORTH  CAROLINA 

Mr.  Broyhill.  I  do  have  a  formal  statement  which  I  would  ask 
be  made  a  part  of  the  record. 

The  Chairman.  Without  objection,  it  will  be  received. 

Mr.  Broyhill.  I  would  like  to  take  a  few  moments  to  summarize 
my  remarks  on  this  important  subject.  I  certainly  do  appreciate  the 
opportunity  to  come  here  and  testify. 

It  is  my  understanding  that  you  are  taking  an  overall  look  at 
what  the  response  of  Congress  should  be  to  the  Supreme  Court's 
ruling  in  Chadha. 

The  need  for  extensive  regulatory  reform  legislation  is  something 
that  we  should  all  recognize. 

The  size  of  the  Federal  bureaucracy  has  grown  and  grown  over 
recent  years,  and  it  is  continuing  to  do  so.  Of  course,  that  means  so 
does  the  number  and  the  complexity  of  Federal  regulations  that 
the  bureaucracy  is  putting  out.  The  cost  of  such  regulations  are 
enormous.  The  cost  to  the  consuming  public  is  $100  billion  or  more 
a  year.  With  these  kinds  of  estimates  of  economic  impact,  it  is  ap- 
parent that  duplicative  or  unnecessary  regulations  exist,  which 
continue  to  inhibit  economic  growth.  It  seems  to  me  that  we  should 
have  a  system  of  rational  regulation.  That  is,  regulations  that  are 
more  efficient  and  less  costly. 

Congressman  Levitas  and  I  have  argued  in  the  past  that  we  have 
delegated  this  rulemaking  authority  to  the  bureaucracy  and  should 
therefore  retain  the  ability  to  review  their  work  product.  It  is  actu- 
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ally  the  Congress'  authority  to  write  the  law.  So,  our  argument  is 
that  the  Congress  has  a  responsibility,  and  a  duty,  to  look  over  the 
shoulder  of  the  rulemakers,  the  regulation  writers,  in  order  to 
review  their  end  work  product. 

The  Chadha  decision  has  effectively  eliminated  the  use  of  the 
legislative  veto  as  we  have  utilized  it  in  the  last  few  years.  I  am 
not  going  to  argue  with  that  decision,  which,  of  course,  you  are 
fully  familiar  with. 

It  seems  to  me  that  we  need  to  put  something  in  the  place  of 
veto.  That  is  why  I  am  advocating  the  type  of  approach  which  was 
included  in  the  bill  introduced  by  Congressman  Lott,  H.R.  3939.  I 
am  a  cosponsor  of  that  bill.  H.R.  3939  contains  what  is  called  a 
hybrid  review  mechanism.  That  is,  it  provides  that  major  rules — 
that  is,  those  that  by  definition  have  a  substantial  impact  on  the 
economy — cannot  take  effect  unless  they  are  expressly  approved  by 
Congress. 

All  other  rules  that  are  not  so  defined  as  having  a  substantial 
impact  could  take  effect  without  congressional  involvement,  unless 
Congress  chooses  to  intercede  and  expressly  disapprove  them.  That 
is  what  we  mean  when  we  say  a  hybrid  approach. 

The  approach  which  Mr.  Lott  put  into  his  bill  is  what  I  am  rec- 
ommending. I  know  one  criticism  of  the  approval  approach  is  that 
enactment  of  a  joint  resolution  approving  the  substance  of  a  regu- 
lation would  somehow  shield  that  regulation  from  judicial  review 
under  the  Administrative  Procedures  Act.  In  my  judgment,  this 
criticism  is  without  merit  for  two  reasons. 

First,  as  a  matter  of  legal  interpretation,  the  joint  resolution  of 
approval  does  not  enact  the  text  of  the  regulation  itself  into  law. 
All  it  merely  does  is  indicate  congressional  approval  of  the  sub- 
stance of  the  regulation,  which  has  been  recommended  by  the  par- 
ticular agency  or  department. 

Second,  there  is  legislative  language  included  in  H.R.  3939  which 
says,  and  I  quote: 

The  enactment  of  an  appropriate  resolution  approving  a  major  rule  shall  not  be 
construed  to  create  any  presumption  of  validity  with  respect  to  such  rule  and  shall 
not  affect  the  review  of  the  rule  under  chapter  75  of  title  5,  United  States  Code. 

I  think  this  language  leaves  little  doubt  as  to  what  congressional 
intent  is.  We  do  want  to  leave  the  ability  of  the  courts  to  review 
regulations  after  they  have  been  approved  by  the  Congress. 

I  would  like  to  submit,  Mr.  Chairman,  for  you  and  the  members 
of  the  committee,  and  ask  at  the  end  of  my  statement  this  be  made 
a  part  of  the  record — a  legal  memorandum  prepared  by  the  Con- 
gressional Research  Service — which  confirms  this  analysis  which  I 
have  briefly  given  you.  This  is  much  more  extensive,  so  I  do  not 
need  to  go  into  a  lot  of  details  here  today. 

The  Chairman.  Without  objection,  the  document  will  be  received 
for  the  record. 

Mr.  Broyhill.  Mr.  Chairman,  I  feel  very  strongly  that  when  a 
regulation  is  issued  by  one  of  these  agencies,  that  has  a  substantial 
effect  on  the  economy,  Congress  has  a  constitutional  responsibility 
to  play  a  role  in  determining  not  only  whether  the  regulation  is 
necessary,  but  whether  or  not  it  should  even  go  into  effect. 
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I  feel  strongly  that  legislation  similar  to  "at  which  ha«  been  in- 
troduced by  Mr.  Lott,  H.R.  3939,  should  be  given  the  green  light  to 
get  to  the  floor.  I  know  there  are  other  committees  involved,  too, 
not  just  this  committee  itself,  but  H.R.  3939  does  a  lot  more  than 
just  address  the  legislative  review  process. 

It  also  requires  agencies  to  conduct  regulatory  analyses  of  major 
rules.  That  is,  to  consider  the  alternatives  to  the  rule,  and  to  also 
attempt  to  measure  the  costs  and  the  benefits  of  the  rule- 
All  of  these  items  are  necessary  as  well.  In  general,  I  believe  that 
the  legislative  review,  and  regulatory  reform  provisions  contained 
in  H.R.  3939  are  not  only  sensible  and  workable,  but  I  think  they 
respond  to  this  void  or  vacuum  that  has  been  left  by  the  Chadha 
decision. 
Thank  you.  If  you  have  any  questions  I  will  try  to  respond. 
[Mr.  Broyhill's  prepared  statement,  with  additional  material  re- 
ferred to,  follow:] 

Prepared  Statement  of  Hon.  James  T.  Broyhill,  a  Representative  in  Congress 

From  the  State  of  North  Carouna 

I  would  initially  like  to  thank  the  chairman  and  members  of  the  committee  for 
the  opportunity  to  testify  this  morning  on  the  response  of  Congress  to  the  Supreme 
Court's  ruling  in  Chadha.  It  is  a  pleasure  to  be  here. 

The  urgent  need  for  comprehensive  regulatory  reform  legislation  is  something  we 
all  recognize.  As  the  Federal  bureaucracy  continues  to  grow,  so  does  the  number 
and  complexity  of  Federal  regulations.  It  is  estimated  that  the  cost  of  Federal  regu- 
lation on  the  economy  amounts  to  more  than  $100  billion  a  year.  Unnecessary  or 
duplicative  regulation  inhibits  economic  growth  and  enhances  inflationary  pres- 
sures. If  an  economic  recovery  is  to  be  truly  achieved,  the  system  of  regulation  must 
be  simplified  and  made  more  efficient. 

As  we  all  know,  regulations  issued  by  independent  and  executive  agencies  have 
the  full  force  and  effect  of  law.  The  implications  of  this  are  enormous.  Congress  has 
given  this  "fourth  branch"  of  Government,  as  it  is  often  called,  the  authority  to  pro- 
mulgate regulations  which  can  apply  to  entire  industries  across  the  board — from 
small  business  to  large  conglomerates — and  can  reach  into  matters  of  State  concern 
and  even  override  State  statutes. 

To  ensure  regulations  of  such  magnitude  are  designed  in  a  way  that  is  consistent 
with  congressional  intent,  we  must  have  a  mechanism  to  review  and,  if  necessary, 
control  whether  they  will  take  effect.  The  legislative  veto  device  gave  Congress  that 
ability.  It  was  a  quick  and  simple  way  for  Congress  to  check  the  exercise  of  the  un- 
bridled authority  of  regulatory  agencies.  It  was  an  effective  tool  to  ensure  agency 
accountability  and  responsiveness  to  the  Congress. 

The  Supreme  Court's  decision  in  Immigration  and  Naturalization  Service  v. 
Chadha  has  effectively  eliminated  any  further  use  of  legislative  veto.  The  Court's 
strict  construction  of  the  bicameral  and  presentment  requi'^'^^ments  of  the  Constitu- 
tion ignores  the  needs  of  a  modern  and  complex  Federal  Government.  It  is  some- 
what ironic  that  now,  without  the  veto  device,  appointed  officials  can  issue  regula- 
tions which  have  the  effect  of  law,  while  the  elected  Congress,  with  the  constitution- 
al role  of  lawmaker,  is  powerless  to  review  those  regulations  in  a  timely  fashion. 

Accordingly,  it  is  critical  that  Congress  act  expeditiously  to  fill  the  void  that  has 
been  left  by  this  decision  and  to  resume  our  proper  role  of  overseeing  the  regulatory 
activities  of  these  agencies. 

It  is  for  this  very  important  reason  that  I  am  here  today  to  express  my  strong 
support  for  Congressman  Trent  Lott's  bill,  H.R.  3939,  the  Regulatory  Oversight  and 
Control  Act,  of  which  I  am  a  cosponsor. 

H.R.  3939  contains  a  "hybrid"  review  mechanism.  It  provides  that  "major  rules", 
which  by  definition  have  a  substantial  economic  impact,  cannot  take  legal  effect 
until  expressly  approved  by  Congress.  All  other  rules  can  take  effect  without  con- 
gressional involvement,  unless  Congress  intercedes  and  expressly  disapproves  them. 

Meaningful  congressional  review  of  regulations,  which  would  have  a  substantial 
impact  on  the  economy,  is  best  accomplished  by  means  of  an  approval  process.  Regu- 
lations which  could  lead  to  a  substantial  increase  in  costs  for  consumers,  or  could 
have  an  adverse  effect  on  competition,  the  environment,  or  the  public  health  or 
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safety  are  properly  within  the  purview  of  Congress,  as  lawmakers,  to  review  and 
approve. 

Under  this  tjrpe  of  approach,  a  regulation  is  treated  as  a  "recommendation"  of  the 

agency,  developed  aft«r  careful  consideration  by  the  agency  v/ith  expertise  in  the 

area  in  question.  Ck)ngress  would  still  be  utilizing  the  expertise  of  regulatory  agen- 

•j  cies,  but  would  simply  be  able  to  review  its  regulatory  "end  product",  before  it  can 

take  the  force  and  effect  of  law. 

Congress  would  be  given  a  fixed  time  period  in  which  to  review  the  regulation 
and  pass  a  joint  resolution  approving  its  substance.  Expedited  procedures  are  pro- 
vided to  ensure  prompt  and  timely  consideration  of  these  resolutions.  These  proce- 
dures will  lend  certainty  to  those  in  the  industry  who  are  potentially  subject  to  the 
requirements  of  the  regulation.  Additionally,  such  procedures  prevent  delay  and 
hasten  the  point  at  which  the  rule  can  take  effect. 

Wlien  signed  by  the  President,  or  pEissed  by  a  two-thirds  majority  of  the  Congress, 
the  regulation  could  then  take  the  full  force  and  effect  of  law. 

This  type  of  process  would  be  constitutional,  since  it  satisfies  the  constitutional 
requirements  of  bicameralism  and  presentment,  enunciated  by  the  Supreme  Court 
in  the  Chadha  decision. 

One  criticism  that  has  been  voiced  in  opposition  to  the  approval  process  is  that 
enactment  of  a  joint  resolution  approving  the  substance  of  a  regulation  will  shield 
that  regulation  from  judicial  review  under  the  Administrative  Procedure  Act  (APA). 
This  criticism  is  without  merit  for  two  reasons. 

First,  as  a  matter  of  legal  interpretation,  the  joint  resolution  of  approval  does  not 
enact  the  text  of  the  regulation  itself  into  law.  It  simply  indicates  congressional  ap- 
proval of  the  regulation's  substance. 

Secondly,  section  807(B)  of  H.R.  3939  explicity  states: 

"The  enactment  of  an  appropriate  resolution  approving  a  major  rule  shall  not  be 
construed  to  create  any  presumption  of  validity  with  respect  to  such  rule  and  shall 
not  affect  the  review  of  the  rule  under  chapter  7  of  title  5,  United  States  Code.  (Em- 
phasis added.) 

This  language  leaves  little  doubt  as  to  the  continued  ability  of  the  courts  to 
review  regulations  after  they  are  approved  by  Congress. 

On  this  issue,  I  would  like  to  submit  a  legal  memorandum  prepared  by  the  Con- 
gressional Research  Service  which  confirms  this  analysis. 

The  effect  of  the  Supreme  Court's  decision  in  Chadha  was  to  alter  the  delicate 
balance  that  was  struck  between  the  Congress  and  the  regulatory  agencies  made 
possible  by  legislative  veto.  The  approval  process  will  correct  that  "imbalance"  and 
will  reestablish  the  status  quo  that  existed  before  veto  was  found  to  be  unconstitu- 
tional. 

Now  that  the  President  must  necessarily  be  involved  in  the  legislative  review 
process,  an  approval  device  more  closely  tracks  what  a  disapproval  device  previously 
accomplished — placing  Congress  in  control  of  the  review  of  regulatory  activities. 

Under  H.R.  3939,  regulations  which  are  not  of  the  "major"  type  can  take  effect, 
unless  Congress  acts  to  disapprove  them  within  a  specified  time  frame.  These  regu- 
lations would  have,  by  definition,  less  of  an  impact  on  the  economy,  consumers  or 
the  environment.  Again,  expedited  procedures  are  included  to  ensure  the  timely 
consideration  of  disapproval  resolutions.  In  the  context  of  a  disapproval  procedure, 
expedited  procedures  are  key  to  a  smooth  and  efficient  review  process. 

Some  criticism  has  been  voiced  that  the  generic  review  procedure  for  all  agency 
regulations  will  impose  a  large  workload  on  Congress.  The  answer  to  this  criticism 
is  threefold. 

First,  a  hybrid  scheme,  such  as  that  contained  in  H.R.  3939,  will  not  impose  an 
unworkable  burden  since  affirmative  action  by  Congress  would  only  be  required  for 
those  regulations  which  would  have  a  substantial  impact.  It  has  been  estimated  that 
roughly  50  major  rules  are  issued  a  year  by  independent  and  executive  agencies.  All 
other  regulations  will  take  effect  without  congresssional  action. 

When  a  regulation  has  the  potential  of  having  a  substantial  effect  on  the  econo- 
my. Congress,  in  carrying  out  its  constitutionally  prescribed  legislative  responsibil- 
ities, should  have  a  signficant  role  to  play  in  determining  that  regulation's  effective- 
ness. 

Second,  absent  a  legislative  review  device,  Congress  would  be  saddled  with  the 
endless  task  of  designing  legislation  which  sets  forth  specific  and  detailed  policy  di- 
rectives to  regulatory  agencies.  Such  an  alternative  makes  no  use  of  the  developed 
expertise  of  the  agency  and  transforms  Congress  into  the  regulator. 

"Third,  section  301  of  H.R.  3939  creates  a  regulatory  review  calendar  in  the  House 
providing  for  the  orderly  consideration  of  approval  and  disapproval  resolutions. 
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Mr.  Chairman,  my  remarks  here  this  morning  have  focused  primarily  on  the  need 
for  a  quick  congressional  response  to  the  Chadha  decision.  As  important  as  this  is,  a 
legislative  review  device  such  as  the  approval  mechanism,  will  not  be,  in  and  of 
itself,  enough.  There  is  still  an  overriding  need  for  comprehensive  regulatory  reform 
legislation  to  ensure  full  agency  accountability  and  responsiveness.  The  Chadha  de- 
cision came  at  a  time  when  the  momentum  in  Congress  to  act  on  regulatory  legisla- 
tion was  ever  increasing.  That  urgency  continues  to  exist. 

It  is  well  recognized  that  the  reform  of  internal  agency  procedures  for  rulemak- 
ing, and  the  enactment  of  such  reforms  into  statutory  law,  will  improve  the  wisdom 
of  the  regulatory  end  product. 

H.R.  3939  does  much  to  accomplish  that  goal.  It  requires  agencies  to  conduct  regu- 
latory analyses  of  major  rules  and  the  alternatives  which  were  considered.  This  will 
help  to  ensure  that  the  most  cost  effective  approach  is  selected.  H.R.  3939  requires 
agencies  to  publish  a  semiannual  regulatory  agenda  listing  rules  it  intends  to  pro- 
mulgate, amend  or  repeal.  Provisions  are  also  included  in  the  bill  which  provide  for 
systematic  review  of  existing  regulations  by  agencies,  and  make  reforms  to  the  rule- 
making process  to  provide  greater  notice  and  opportunity  for  public  comment. 

One  topic  that  will  be  discussed  and  examined  at  length  today  is  the  appropria- 
tions process.  As  I  stated  on  the  floor  during  the  special  order  on  legislative  veto,  in 
June,  1983: 

"Without  the  authority  to  reverse  Executive  decisions  on  agency  rulemakings. 
Congress  could  well  become  increasingly  frustrated  with  their  lack  of  ability  to 
ensure  tliat  congressional  intent  is  followed  through  the  use  of  limiting  language  on 
appropriations  measures.  The  House  rule  which  makes  this  avenue  of  approach 
practically  impossible  may  well  become  a  deeply  regretted  one  by  its  proponents". 

H.R.  3939  addresses  this  problem.  As  you  know,  the  current  House  rule  prevents 
the  offering  of  limitation  amendments  to  appropriations  bills,  unless  a  motion  to 
rise  from  the  committee  has  been  defeated.  H.R.  3939  would  amend  this  rule  to 
permit  such  amendments  with  respect  to  nonmajor  rules  which  have  not  been  con- 
sidered by  the  House  or  which  have  been  considered  but  the  resolution  had  not  been 
enacted  into  law  within  the  specified  review  period.  Using  the  appropriations  route 
would  be  a  "last  resort"  under  H.R.  3939.  This  procedure  expressly  defers  to  the  au- 
thorizing committees  and  protects  the  proper  input  of  the  Senate  and  the  President. 

In  general  Mr.  Chairman,  I  believe  legislative  review  and  regulatory  reform  provi- 
sions contained  in  H.R.  3939  to  be,  on  balance,  not  only  a  sensible  and  workable 
approach,  but  also  one  that  responds  well  to  the  void  left  by  the  Chadha  decision. 

I  am  hopeful  that  it  will  be  considered  by  the  Congress  expeditiously. 

Thank  you. 

[Additional  material  submitted  by  Mr.  Broyhill  follows:] 
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APPROVAL  AND  DISAPPROVAL  RESOLUTIONS  PASSED  BY  CONGRESS,  1977-1983 

In  the  seven  years  since  the  beginning  of  the  95th  Congress,  a  total  of 
60  resolutions  (23  Senate  and  36  House)  approving  or  disapproving  proposals 
submitted  according  to  law,  either  by  the  President  or  by  various  departments 
and  agencies,  have  been  passed  by  Congress — 18  by  the  Senate  only,  29  by 
the  House  only,  and  13  by  both  chambers.   However,  because  each  adopted  3  sets 
of  simple  resolutions  applying  to  the  same  executive  branch  proposals,  the 
ac(i]^al  number  of  separate  requests  that  were  approved  or  disapproved  totaled 
only  57.   The  specific  reasons  for  this  apparent  discrepancy  are  explained  in 
more  detail  in  the  accompanying  tables. 

During  the  same  period  455  approval  or  disapproval  resolutions  were 
introduced  in  Congress,  136  in  the  Senate  and  319  in  the  House.  Although  a 
considerable  number  of  these  were  duplicates  or  applied  to  the  same  proposals, 
the  rate  of  adoptions  was  still  quite  low.   On  an  annual  basis  the  average 
number  of  introductions  was  about  65,  but  the  average  adoption  rate  was  little 
more  than  8.  Despite  some  variations  year  by  year,  the  general  trend  in  the 
number  of  introductions  has  been  downward  as  the  following  list  indicates: 
1977—119;  1978—97;  1979—80;  1980—52;  1981—52;  and  1983—27. 

In  contrast,  the  number  of  resolutions  adopted  has  remained  fairly  steady 
and,  compared  to  the  annual  number  of  introductions,  has  shown  some  increase  the 
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last  few  years:   1977—9;  1978—6;  1979—5;  1980—8;  1981—9;  and  1983—13. 
A_siinilar  pattern  can  be  seen  in  the  totals  for  each  Congress:  95th — 216 
introductions  with  15  adoptions;  96th — 132  introductions  with  13  adoptions; 
97th — 80  introductions  with  19  adoptions;  and  98th  (one  year  only) — 27 
introductions  with  13  adoptions. 

One  factor  which  apparently  has  reduced  to  some  extent  the  number  of  such 
introductions  and  adoptions  in  recent  years  has  been  the  practice  of  including 
disapprovals  of  some  proposed  deferrals  of  budget  authority  in  appropriation 
bills  rather  than  acting  upon  individual  resolutions  of  disapproval  as  provided 
by  the  Budget  and  Impoundment  Control  Act.   At  least  26  separate  deferrals 
proposed  by  the  President  have  been  incorporated  in  and  enacted  as  part  of 
public  laws  since  1980.   If  each  of  these  had  been  introduced  and  passed  as 
separate  disapproval  resolutions,  the  totals  listed  above  would  have  been 
increased  substantially. 

Although  more  than  300  congressional  veto  provisions  dealing  with  a  variety 
of  governmental  areas  have  been  enacted  by  Congress  in  over  200  statutes  since 
1932,  a  sizable  majority  of  the  resolutions  of  approval  and  disapproval 
introduced  or  passed  under  those  acts  were  based  on  comparatively  few  laws  and 
were  concerned  with  a  limited  number  of  matters.   For  example,  an  earlier  CRS 
analysis  by  this  writer  found  that  this  was  true  of  the  great  bulk  of  the 
approval  and  disapproval  resolutions  introduced  or  passed  between  the  years 
1960  and  1975.   Over  300  of  the  351  resolutions  introduced,  as  well  as  nearly 
all  of  those  passed  in  that  16  year  period,  pertained  only  to  five  subjects: 
Federal  employee  pay  levels;  deferrals  of  budget  authority;  executive 
reorganisation  plans;  foreign  assistance;  and  disposal  of  materials  from  the 


415 


CRS-3 


national  stockpile.   Likewise,  53  of  the  63  resolutions  passed  by  Congress 
involved  only  three  matters:  budget  deferrals  (40);  stockpile  material 
releases  (8);  and  reorganization  plans  (5).  1/ 

Similarly,  a  fairly  small  number  of  public  issues  have  been  subjected 
by  Congress  in  the  past  seven  years  to  such  congressional  review  procedures. 
Over  half  (33)  of  the  57  approval  and  disapproval  resolutions  put  into  effect 
by  congressional  action  since  1977  have  been  Presidential  proposals  for 
deferral  of  budget  authority.   About  one-sixth  (11)  were  for  the  purpose  of 
rejecting  proposed  rules ,  regulations  or  plans  submitted  by  the  Executive 
branch.   The  only  other  matters  for  which  resolutions  were  passed  in  any 
appreciable  number  were  concerned  with  District  of  Columbia  Charter 
amendments  and  Council  actions  or  with  proposals  for  Federal  employee  pay 
increases,  each  of  which  accounted  for  4  resolutions.  Two  resolutions  acted 
upon  involved  other  kinds  of  Presidential  recommendations,  while  proposals  for 
consolidation  of  an  advisory  council,  appropriations  for  the  MX  missile,  and 
nondiscriminatory  tariff  treatment  led  to  one  resolution  each. 

Data  from  these  studies  and  other  evidence  does  not  seem  to  support  the 
view  that  there  has  been  an  excessive  or  wide-ranging  exercise  by  Congress  of 
its  statutorily  granted  authority  to  approve  or  disapprove  certain  executive 
branch  proposals.  The  power  has  been  used  most  frequently  in  the  past  three 
decades  for  one  purpose — to  reject  proposed  deferrals  of  budget  authority.  In 
the  nine  years  between  enactment  of  the  Congressional  Budget  and  Impoundment 
Control  Act  of  1974  and  the  decision  by  the  Supreme  Court  in  June,  1983  holding 


\J-    D.S.  Congress.   Senate.   Committee  on  Government  Operations.   Study  on 
Federal  Regulations.   Vol.  II.   Congressional  Oversight  of  Regulatory  Agencies. 
"Interim  Report  on  the  Exercise  of  Congressional  Review,  Deferral  and  Disapproval 
Authority  Over  Proposed  Executive  Actions,  1960-75,"  by  C.F.  Norton.   95th  Cong., 
Ist  sess.  Washington,  U.S.  Govt.  Print.  Off.,  1977.  Appendix  H,  p.  161-167. 
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the  so-called  "one-house  veto"  to  be  unconstitutional,  a  total  of  73  such 
disapproval  resolutions  were  passed  (out  o£  211  introduced)  by  either  the 
Senate  or  the  House.   The  only  other  type  of  resolution  passed  in  greater 
numbers  since  1932  were  the  111  concurrent  resolutions  adopted  from  1949 
through  1959  approving  the  suspension  by  the  Attorney  General  of  the 
deportation  of  certain  aliens.  The  third  most  numerous  usage  of  this  authority 
has  been  to  reject  reorganisation  plans.  During  the  half  century  (1932-1981) 
that  the  President  was  authorized  to  submit  such  plans  to  Congress,  only  24 
of  the  total  of  116  such  plans  transmitted  were  disapproved  by  Congress.  Most 
of  the  other  instances  in  which  Congress  has  not  approved  executive  branch 
proposals  are  scattered  among  several  different  public  issues,  but  in  no  case 
have  there  been  more  than  a  few  rejections  and  their  overall  total  is  not  large. 

Approval  and  disapproval  resolutions  made  effective  through  passage  by 
one  or  by  both  Houses  of  Congress  from  1977  through  1983  are  listed  in  the 
appendix  to  this  report. 
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TABLE  1.   Number  of  Approval  and  Disapproval  Resolutions 
Passed  by  Congress,  1977-1983 


Type  of 
resolution 


Congress 


95  th 


96th 


97th 


98  th 


Total 


SENATE 

Senate  Resolutions 

Senate  Concurrent 
Resolutions 

Senate  Joint 
Resolutions 

TOTAL 


1 
10 


18 


1 
23 


HOUSE 

House  Resolutions 

House  Concurrent 
Resolutions 

House  Joint 
Resolutions 

TOTAL 


1 
12 


8      10 


9      10 


29 


1 
37 


TOTAL,  BOTH  CHAMBERS 


15 


13 


19 


13 


60  (57)* 


♦Although  the  Senate  and  the  House  passed  60  resolutions  of  approval 
or  disapproval  during  this  period,  the  overall  total  of  effective  actions  was 
actually  57.   Two  sets  of  duplicate  resolutions  of  disapproval  (S.  Res.  18  and 
H.  Res.  90,  and  S.  Res.  49  and  H.  Res.  74)  were  adopted  by  the  House  and  Senate 
on  the  same  day — March  10,  1983.   Although  all  four  resolutions  are  listed  as 
passed,  only  two  Presidential  proposals  for  deferral  of  budget  authority  were 
disapproved  by  their  almost  simultaneous  passage.   Likewise,  separate  resolutions 
(S.  Res.  122  and  H.  Res.  209)  were  passed  in  1979  by  the  two  chambers  to  approve 
the  same  Department  of  Energy  standby  conservation  plan  #2  for  emergency 
temperature  restrictons,  as  required  by  the  Energy  Policy  and  Conservation  Act 
of  1975  (P.L.  94-163). 
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TABLE  2.   Subjects  of  Approval  and  Disapproval  Resolutions  Passed  by  Congress, 

1977-1983 


Subject 


Number  of  effective  resolutions 


Presidential  proposals  for  deferral 
of  budget  authority 

Proposed  rules ,  regulations  and  plans 

Presidential  proposals  for  pay  increases 

District  of  Columbia  Charter  amendments 
and  Council  actions 

Other  Presidential  recommendations  and 
proposals 

Advisory  council  consolidation 

MK  missile  appropriations 

Nondiscriminatory  tariff  treatment 

TOTAL 


33 

11 

4 


2 

1 

1 

1 

57 
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APPENDIX:   APPROVAL  AND  DISAPPROVAL  RESOLDXIONS  HADE  EFFECTIVE  THROOGH 
PASSAGE  BY  ONE  OR  BY  BOTH  HOUSES  OF  CONGRESS,  1977-1983 

95TH  CONGRESS  (1977-1978) 

A.  Passed  by  Senate  Only 

1.  S.  Res.  282.  Disapprove  deferral  of  budget  authority  for  acquisition, 
construction  and  improvements  by  the  Coast  Guard  for  certain  purposes. 
Passed  Nov.  1,  1977. 

2.  S.  Res.  429.   Disapprove  Energy  Action  Ho.  1  of  the  Department  of  Energy 
proposed  for  the  Strategic  Petroleum  Reserve.   Passed  April  17,  1978. 

3.  S.  Res.  525.   Disapprove  deferral  of  budget  authority  for  Garrison 
Diversion  Irrigation  project.   Passed  Aug.  8,  1978. 

B.  Passed  by  House  Only 

1.  H.  Res.  305.   Disapprove  deferral  of  budget  authority  for  magnetic  fusion 
research.   Passed  March  3,  1977. 

2.  H.  Res.  306.   Disapprove  deferral  of  budget  authority  for  Energy  Research 
and  Development  Administration  program  support  for  certain  community 
operations  expenses  associated  with  ERDA.   Passed  March  3,  1977. 

3.  H.  Res.  307.  Disapprove  deferral  of  budget  authority  for  biological  and 
environmental  research.   Passed  March  3,  1977. 

4.  H.  Res.  851.  Disapprove  deferral  of  budget  authority  for  ERDA  for  gas 
cooled  thermal  reactor  program.  Passed  Nov. ~2,  1977. 

5.  H.  Res.  852.  Disapprove  deferral  of  budget  authority  for  ERDA  for 
magnetic  energy  fusion  program.   Passed  Nov.  2,  1977. 

6.  H.  Res.  853.  Disapprove  deferral  of  budget  authority  for  ERDA  for 
magnetic  energy  fusion  program.   Passed  Nov.  2,  1977. 

7.  H.  Res.  854.   Disapprove  deferral  of  budget  authority  for  ERDA  for 
high  energy  physics  program.  Passed  Nov.  2,  1977.  ^ 

8.  H.  REs.  1072.  Disapprove  Commissioner  of  Education  proposed 
consolidation  of  certain  advisory  councils.  Passed  (269-10),  May  22,  ' 
1978. 
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C.   Passed  by  Senate  and  House 

_!•  ._H-J-  Res.  621.   Approve  the  President's  decision  on  transportation 
system  for  Alaska  natural  gas.   Passed  both  Houses  on  Nov.  2,  1977. 

2.  H.  Con.  Res.  464.   Approve  an  amendment  to  the  District  of  Columbia 
Charter  relating  to  the  initiative  and  referendum.   Passed  House 
(321-24)  on  Feb.  27,  1978;  Senate  agreed  March  10,  1978. 

3.  H.  Con.  Res.  471.   Approve  an  amendment  to  the  District  of  Columbia 
Charter  on  the  recall  of  elected  officials.   Passed  House  (350-4) 
Feb.  27,  1978;  agreed  to  by  Senate  March  10,  1978. 

4.  H.  Con.  Res.  555.   Approve  the  extension  of  nondiscriminatory 
treatment  with  respect  to  the  products  of  the  Hungarian  People's 
Republic.   Passed  House  May  22,  1978;  agreed  to  by  Senate  June  27,  1978. 

96TH  CONGRESS  (1979-1980) 
A.   Passed  by  Senate  Only  If 

1.  S.  Res.  50.   Disapprove  deferral  of  budget  authority  for  promotion  and 
development  of  American  fishery  products  and  for  research.   Passed 
March  13,  1979. 

2.  S.  Res.  449.   Disapprove  deferral  of  a  portion  of  budget  authority  f or - 
Young  Adult  Conservation  Corps.   Passed  June  30,  1980.   (0MB  claimed 
resol.  not  legally  binding  as  applied  only  to  portion  of  deferral). 

3.  S.  Res.  464.   Disapprove  deferral  of  budget  authority  for  Cumberland 
Gap  Tunnel.   Passed  Aug.  1,  1980. 

4.  S.  Res.  470.   Disapprove  deferral  of  budget  authority  for  E.P.A.  grants 
for  waste  treatment  works.   Passed  Aug.  1,  1980.  . 


2/  The  Senate  passed  two  other  simple  resolutions  of  approval  in  May,  1979 
(S.  Res.  120  and  S.  Res.  153)  that  are  not  counted  here  because,  in  order  to 
become  effective  under  Sec.  552  of  the  Energy  Policy  and  Conservation  Act  of 
1975  (P.L.  94-163),  the  House  of  Representatives  also  would  have  had  to  pass 
"affirmative"  resolutions  approving  the  proposals  within  60  calendar  days. 
The  House  rejected  both  proposals  on  the  same  day,  May  10,  1979,  by  record 
votes.   The  first  (H.  Res.  212),  which  was  to  approve  the  Department  of  Energy 
standby  gasoline  rationing  plan  #1,  was  defeated  by  a  vote  of  159-24;  the 
second  (H.  Res.  266),  to  approve  the  Department  of  Energy  contingency  plan 
#6  on  gasoline  rationing,  lost  by  a  vote  of  159-246.  The  Senate  also  passed 
one  other  simple  resolution  (S.  Res.  122)  to  approve  the  Department  of  Energy 
standby  conservation  plan  #2  on  emergency  temperature  restrictions,  but  this 
is  recorded  here  under  the  list  of  resolutions  passed  by  both  Houses  because, 
to  be  effective,  the  law  (P.L.  94-163)  required  affirmative  resolutions  adopted 
by  the  Senate  and  the  House  of  Representatives. 
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B.   Passed  by  House  Only  3/ 

1.  H.  Res.  239.  Disapprove  deferral  of  budget  authority  for 
petroleum  exploration  in  Alaska.  Passed  (409-3)  June  19, 
1979. 

2.  H.  Res.  635.   Disapprove  proposed  rule  under  the  Natural  Gas 
Policy  Act  of  1978  on  incremental  pricing  of  natural  gas. 
Passed  (369-34)  May  20,  1980. 


C.   Passed  by  Senate  and  House 

1.  S.  Res.  122  and  H.  Res.  209.   To  approve  Department  of  energy 
standby  conservation  plan  #2  on  emergency  temperature  restrictions. 
Passed  Senate  (89-3)  May  2  and  passed  Bouse  May  10,  1979. 
Tabulated  as  only  one  resolution  because  of  requirement  for  passage 
of  duplicate  but  separate  resolutions  in  the  Energy  Policy  and 
Conservation  Act  of  1975  (P.L.  94-163). 

2.  S.  Con.  Res.  63.   Disapprove  the  District  of  Columbia  Council 
passage  of  the  Location  of  Chanceries  Amendment  Act  of  1979. 
Passed  Senate  Dec.  19,  1979;  passed  House  Dec.  20,  1979. 

3.  S.  Con.  Res.  91.   Disapprove  proposed  regulations  on  grants  to 
state  educational  agencies  for  educational  improvement.   Passed 
Senate  May  20,  1980;  passed  House  May  21,  1980. 

4.  H.  Con.  Res.  318.   Disapprove  proposed  final  regulations 
pertaining  to  the  Education  Appeals  Board.   Passed  House  May  13, 
1980;  passed  Senate  May  15,  1980. 

5.  H.  Con.  Res.  319.   Disapprove  proposal  final  regulations  pertaining 
to  the  arts  in  education  program.   Passed  House  May  12,  1980; 
passed  Senate  May  15,  1980. 

6.  H.  Con.  Res.  332.  Disapprove  proposed  regulations  pertaining 
to  law-related  education  program.  Passed  House  May  19,  1980; 
passed  Senate  May  20,  1980. 


3/   The  House  also  passed  H.  Res.  209,  to  approve  the  Department  Energy 
standby  conservation  plan  #2  on  emergency  temperature  restrictions,  but 
it  is  counted  here  as  a  resolution  passed  by  both  Houses  for  reasons  explained 
above. 
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97TH  CONGRESS  (1981-1982) 

A.  Passed  by  Senate  .Only, , 

1.  S.  Res.  89.   Disapprove  President's  recommendation  for  pay 
increase  for  Members  of  Congress.   Passed  (93-0)  March  12,  1981. 

2.  S.  Res.  90.   Disapprove  President's  recommendation  for  pay 
increases  for  Comptroller  General,  Assistant  Comptroller  General, 
General  Counsel  of  GAO,  Librarian  and  Deputy  Librarian  of 
Congress,  Public  Printer,  Deputy  Public  Printer,  and  Architect 
and  Assistant  Architect  of  Capitol.   Passed  (91-3)  March  12,  1981. 

3.  S.  Res.  91.  Discipprove  President's  recommendation  for  increases 
in  pay  for  justices,  judges  and  other  judicial  branch  personnel. 
Passed  (87-8)  March  12,  1981. 

4.  S.  Res.  92.   Disapprove- President's  recommendation  for  increase 
in  pay  for  offices  and  positions  in  the  Executive  Schedule. 
Passed  (86-7)  March  12,  1981. 

5.  S.  Res.  120.   Disapprove  deferral  of  budget  authority  for  Veterans' 
Administration  medical  care.   Passed  June  2,  1981. 

6.  S.  Res.  256.   Disapprove  proposed  needs  analysis  formula  for 
student  aid  under  the  Higher  Education  Act.   Passed  Dec.  10,  1981. 

7.  S.  Res.  260.  Disapprove  deferral  of  budget  authority  for  Office 
of  Justice  Assistance,  Research  and  Statistics  in  the  Department 
of  Justice.   Passed  Dec.  15,  1981. 

8.  S.  Res.  409.   Disapprove  plan  by  Secretary  of  Interior  for 
distribution  of  judgment  funds  awarded  to  Gros  Ventre  Tribe. 
Passed  June  16,  1982. 

B.  Passed  by  House  Only 

1.  H.  Res.  208.   Disapprove  District  of  Columbia  Council  adoption  of 
the  D.C.  Sexual  Assault  Reform  Act  of  1981.   Passed  (281-119) 
Oct.  1,  1981. 

2.  H.  Res.  411.   Disapprove  deferral  of  budget  authority  for 
Department  of  Energy  fossil  research  and  development  program. 
Passed  April  29,  1982. 

3.  H.  Res.  474.   Disapprove  deferral  of  budget  authority  for  the 
Department  of  Interior  historic  preservation  fund.   Passed 
July  29,  1982. 
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H.  Res.  475.   Disapprove  deferral  of  budget  authority  for  the 
Department  of  Interior  land  and  water  conservation  fund.   Passed 
July  29,  1982. 

H.  Res.  476.   Disapprove  deferral  of  budget  authority  for  the 
Department  of  Interior  urban  parks  and  recreation  program. 
Passed  July  29,  1982. 

H.  Res.  479.   Disapprove  deferral  of  budget  authority  for  the 
Strategic  Petroleum  Reserve.   Passed  July  29,  1982. 

H.  Res.  493.   Disapprove  deferral  of  budget  authority  for  land 
acquisition  for  the  Department  of  Interior  (Fish  and  Wildlife 
Service).   Passed  July  29,  1982. 

H.  Res.  494.   Disapprove  deferral  of  budget  authority  for 
construction  and  anadromous  fish  in  the  Department  of  Interior. 
Passed  July  29,  1982. 


C.   Passed  by  Both  Houses 

1.  S.J.  Res.  115  (P.L.  97-93).   Approve  the  President's  recommendation 
for  a  waiver  of  law  under  the  Alaska  Natural  Gas  Transportation 
Act  of  1976.   Passed  Senate  (75-19)  Nov.  19,  1981;  passed  House 
(230-188)  Dec.  10,  1981;  approved  by  the  President,  Dec.  15,  1981. 

2.  S.  Con.  Res.  60.   Disapprove  final  rule  of  the  Federal  Trade 
Commission  on  used  motor  vehicles.   Passed  Senate  (69-27)  May  18, 
1982;  passed  House  (286-133)  May  26,  1982. 

3.  H.  Con.  Res.  388.   Disapprove  Secretary  of  Education  proposed 
regulations  under  the  Education  Consolidation  and  Improvement 
Act  of  1981.   Passed  House  (363-0)  Aug.  10,  1982;  passed  Senate 
Aug.  10,  1982. 

98TH  CONGRESS  (1983) 


A.   Passed  by  Senate  Only 


1.   S.  Res.  18.   Disapprove  deferral  of  budget  authority  for  the 
dairy  indemnity  program.   Passed  March  10,  1983.   (Duplicates 
H.  Res.  90  passed  same  day  by  House — see  below). 

2.,  S.  Res.  49.  Disapprove  deferral  of  budget  authority  for  economic 
assistance  programs.  Passed  March  10,  1983.  (Duplicates  H.  Res. 
74  passed  same  day  by  House — see  below). 
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B.   Passed  by  House  Only 

1.  H.  Res.  73.   Disapprove  deferral  of  budget  authority  for  the 
business  loan  and  investment  fund  of  the  Small  Business 
Administration.   Passed  March  10,  1983. 

2.  H.  Res.  74.   Disapprove  deferral  of  budget  authority  for 
economic  development  assistance  programs.   Passed  March  10, 
1983. 

3.  H.  Res.  75.  Disapprove  deferral  of  budget  authority  in  the 
Department  of  Commerce  for  operations  and  administration  of 
the  International  Trade  Administration.   Passed  March  10,  1983. 

4.  H.  Res.  76.   Disapprove  deferral  of  budget  authority  for  the 
pollution  control  equipment  contract  guarantees  revolving  fund 
in  the  Small  Business  Administration.   Passed  March  10,  1983. 

5.  H.  Res.  77.  Disapprove  deferral  of  budget  authority  for  the 
surety  bond  guarantees  revolving  fund  in  the  Small  Business 
Administration.   Passed  Mach  10,  1983. 

6.  H.  Res.  80.   Disapprove  deferral  of  budget  authority  for  the 
Strategic  Petroleum  Reserve.   Passed  March  10,  1983. 

7.  H.  Res.  90.  Disapprove  deferral  of  budget  authority  for  the 
dairy  indemnity  program  in  the  Department  of  Agriculture. 
Passed  March  10,  1983. 

8.  H.  Res.  177.   Disapprove  deferral  of  budget  authority  for 
energy  conservation  in  the  Department  of  Energy.  Passed 
(280-107)  May  26,  1983. 

9.  H.  Res.  178.  Disapprove  deferral  of  budget  authority  for  fossil 
energy  research  and  development  in  the  Department  of  Energy. 
Passed  (265-121)  May  26,  1983. 

10.  H.  Res.  181.  Disapprove  deferral  of  budget  authority  in  the 
Department  of  Interior  for  construction  of  Northern  Mariana 
Islands  hospital.  Passed  (266-116)  May  26,  1983. 

C.   Passed  by  Both  Houses 

1.   S.  Con.  Res.  26.  Approve  obligation  and  expenditure  of  funds 
appropriated  in  P.L.  97-377  for  MX  missile  procurement  and 
development  of  a  basing  mode.   Passed  Senate  (59-39)  May  25, 
1983;  passed  House  (223-167)  May  26,  1983. 
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The  Chairman.  Thank  you  for  your  excellent  statement.  You 
just  summarized  by  saying  you  believe  that  the  Congress  in  order 
to  function  in  the  delegation  of  authority  since  it  cannot  personally 
supervise  everj^hing,  will  have  the  veto  power  if  it  is  going  to  have 
the  right  to  delegate,  because  it  needs  to  examine  what  others  do 
in  its  name. 

Mr.  Broyhill.  We  are  saying  that  we  would  actually  have  to  ap- 
prove those  recommended  rules.  These  rules  that  have  a  major 
effect  would  actually  become  recommendations  of  the  agencies.  For 
all  other  rules  we  would  retain  a  disapproval  authority.  This  would 
comply  with  the  Chadha  decision.  That  is,  a  resolution  would  have 
to  be  passed  by  both  Houses,  and  be  signed  by  the  President. 

The  Chairman.  Thank  you  very  much,  Mr.  Broyhill.  We  appreci- 
ate your  coming  and  your  excellent  statement. 

Now,  we  have  Hon.  James  R.  Jones.  We  are  pleased  to  have  you, 
and  we  welcome  you. 

STATEMENT  OF  HON.  JAMES  R.  JONES,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  OKLAHOMA 

Mr.  Jones.  I  have  a  statement  for  the  record. 

The  Chairman.  Without  objection,  it  will  be  received. 

Mr.  Jones.  Let  me  briefly  summarize  from  the  statement. 

As  chairman  of  the  Budget  Committee,  I  am  specifically  con- 
cerned about  the  impact  of  the  Chadha  decision  on  the  congres- 
sional budget  process.  If  the  authorizing  and  appropriations  bills 
are  used  as  the  vehicles  for  controlling  the  delegation  of  authority 
to  the  executive  branch,  congressional  action  on  budget  matters 
may  be  significantly  slowed.  I  think  this  would  be  unfortunate  in 
the  light  of  the  growing  consensus  that  the  process  should  be  com- 
pleted in  a  more  timely  manner. 

The  ruling  may  also  raise  questions  about  the  provisions  of  the 
Impoundment  Control  Act  of  1974,  especially  the  deferral  decision. 
Most  authorities  believe  the  recission  authority  contained  in  the 
Impoundment  Control  Act  is  valid  under  the  Chadha  decision. 

Both  Houses  of  Congress  must  affirmatively  pass  a  bill  or  resolu- 
tion which  requires  the  President's  signature  before  taking  effect. 
The  deferral  authority  does  not  appear  to  meet  these  standards  as 
set  forth  in  Chadha,  since  the  deferral  may  be  overturned  by  one 
House.  The  Appropriations  Committee  has  dealt  with  this  by  over- 
turning deferrals  in  regular  appropriations  bills. 

Just  as  an  aside,  as  a  shorthand  answer  to  what  we  should  be 
doing,  I  think  we  should  have  legislative  veto.  I  questioned  all 
along  whether  the  single  House  resolution  would  be  preferable,  but 
I  think  we  can  regain  the  balance  that  was  sought  in  the  Impound- 
ment Budget  Control  Act  and  in  the  legislative  veto  of  regulations. 

I  go  on  in  the  statement  and  discuss  the  various  things  that  were 
suggested  to  give  both  Houses  some  control  over  matters  previously 
subject  to  a  one-House  veto,  how  it  will  slow  down  the  process, 
could  lead  to  more  riders  on  appropriations  bills,  which  we  have 
dealt  with  in  the  past,  and  do  not  necessarily  improve  the  process. 
The  sum  and  substance  is  that  most  of  these  things  are  going  to 
slow  down  the  process,  and  I  do  not  think  that  is  in  anyone's  best 
interest. 


426 

So  I  come  to  outlining  the  different  institutional  responses  that 
have  been  made  to  sunset  legislation  requiring  periodic  review  of 
programs  and  positive  congressional  action  to  continue  them.  The 
sunset  legislation,  I  think,  has  some  merit,  but  I  think  from  the  ini- 
tial fad  of  both  sunshine  and  sunset  legislation,  there  is  a  little  less 
enthusiasm  in  some  of  the  States  that  use  them  now.  So  I  am  not 
sure  that  is  the  answer. 

The  biennial  process  requiring  2-year  budget  resolutions,  authori- 
zations and  appropriations,  including  an  oversight  session  of  Con- 
gress, dedicated  to  authorizing  language,  I  think  sounds  good  in 
principle.  The  fact  is,  if  you  cannot  get  a  quorum  of  committee 
members  for  an  oversight  meeting  now,  when  you  are  dealing  with 
appropriations  bills  and  other  things,  it  would  be  very  hard  to  do 
when  that  is  all  you  are  devoting  a  year  to. 

We  need  informal  accommodation  between  branches  of  mutual 
concern  and  interest,  and  increased  use  of  committee  oversight 
duties  to  monitor  and  control  the  executive  branch.  All  of  these 
things  will  be  considered. 

I  think  some  attention  should  be  given  to  what  Mr.  Moakley  ad- 
vocates: A  wide-ranging  framework  for  the  coordinated  review  of 
administrative,  congressional  and  judicial  aspects  of  regulatory 
reform, 

I  find  especially  interesting  the  proposal  to  establish  a  select 
committee  with  authority  to  review  proposed  and  existing  rules  in 
a  manner  not  currently  possible.  The  role  of  the  select  oversight 
committee  with  jurisdictional  rulemaking  authority  would  be  simi- 
lar to  that  of  the  Budget  Committee,  which  is  to  consolidate  in  one 
place  a  forum  for  debate  of  the  broad  fiscal  and  economic  issues 
before  Congress,  and  to  aid  Congress  in  the  formation  of  its  spend- 
ing and  revenue  priorities.  A  constitutional  amendment  is  another 
thing  that  is  being  proposed.  It  is  the  most  far-reaching  proposal 
resulting  from  the  Chadha  decision. 

Frankly,  I  always  initially  shy  away  from  a  constitutional 
amendment.  Some  of  our  colleagues  would  have  rewritten  the  Con- 
stitution in  a  way  that  our  Founding  Fathers  never  contemplated, 
so  I  shy  away  from  that. 

In  the  final  analysis,  you  can  strengthen  the  whole  framework 
by  using  the  two-House  veto  provided  in  the  Rescission  and  Budget 
Impoundment  Act. 

The  Chairman.  In  other  words,  you  feel  the  right  in  certain 
C£ises  to  exercise  a  veto  is  essential  to  the  proper  and  full  discharge 
by  the  Congress  of  its  legislative  duties? 

Mr.  Jones.  I  think  that  is  very  much  the  C£ise,  and  I  think  for 
the  protection  of  the  public  it  is  essential.  I  came  to  this  conclusion 
in  the  late  1960's  when  I  was  Chief  of  Staff  at  the  White  House.  I 
felt  that  the  one  institution,  the  Congress,  could,  indeed,  control 
the  so-called  bureaucracy  and  keep  the  power  for  the  people.  I 
think  the  legislative  veto  is  a  very  important  part  of  that  whole 
process.  I  do  not  think  the  one-House  veto  was  ever  constitutional, 
and  I  think  that  within  the  framework  of  the  two-House  veto  we 
can  retain  that  balance  which  I  think  is  very  important. 

[Mr.  Jones'  prepared  statement  follows:] 


427 

Prepared  Statement  of  Hon.  James  R.  Jones,  a  Representative  in  Congress 

From  the  State  of  Oklahoma 

introduction 

"[The]  history  of  the  separation  of  powers  doctrine  is  also  a  history  of  accommoda- 
tion and  practicality."  I  believe  that  statement  from  Justice  White's  dissent  in  the 
Chadha  case,  sets  the  tone  for  what  Congress  attempted  to  do  with  the  legislative 
veto  and  must  now  reattempt  with  other  available  powers. 

Since  1932,  when  the  first  legislative  veto  provision  was  enacted  into  law,  through 
the  1970's  Congress  and  the  Executive  Branch  viewed  the  veto  as  an  effective  com- 
promise and  accommodation  of  interests.  The  use  of  the  veto  flourished  from  1970 
through  1975  when  at  least  163  such  provisions  were  included  in  89  laws. 

The  majority  opinion  recognized  that  the  "sharing"  with  the  Executive  by  Con- 
gress of  its  authority  ".  .  .  [is]  an  appealing  compromise.  In  purely  practical  terms, 
it  is  obviously  easier  for  action  to  be  taken  by  one  House  without  submission  to  the 
President"  (p.  38).  Justice  White's  dissent  recognizes  the  accommodating  nature  of 
the  legislative  veto  and  believes  the  majority  opinion  understates  its  importance  by 
viewing  it  only  as  "efficient,  convenient,  and  useful": 

"It  is  an  important  if  not  indispensable  political  invention  that  allows  the  Presi- 
dent and  Congress  to  resolve  major  constitutional  and  policy  differences,  assures  the 
accountability  of  independent  regulatory  agencies,  and  preserves  Congress'  control 
over  lawmaking.  Perhaps  there  are  other  means  of  accommodation  and  accountabil- 
ity, but  the  increasing  reliance  of  Congress  upon  the  legislative  veto  suggests  that 
the  alternatives  to  which  Congress  must  now  turn  are  not  entirely  satisfactory." 

Congress  must  develop  alternatives  which  preserve  its  control  over  lawmaking 
but  allow  flexibility  to  the  executive  branch  responsible  for  carrying  out  our  laws. 
Many  proposals  are  being  raised  to  fill  the  void  left  by  the  Chadha  decision.  Some 
would  continue  the  concepts  of  flexibility  and  control,  others  are  more  rigid  in  their 
application.  We  must  now  determine  which  proposals  or  ideas  are  appropriate  to  a 
particular  set  of  circumstances.  One  lesson  to  be  learned  from  the  50  years  of  expe- 
rience with  the  legislative  veto  is  that  for  all  the  legal  controversy  it  engendered,  it 
most  often  was  used  in  a  discrete,  situation-oriented  manner  and  often  succeeded  in 
facilitating  interbranch  accommodation  in  areas  of  great  political  sensitivity. 

I  am  wary  of  trade-offs  with  the  executive  branch  which  may  be  too  rigid  a  re- 
sponse and  not  developed  with  accommodation  in  mind.  In  particular,  I  am  thinking 
of  the  suggestion  that  Congress  trade  line-item  veto  power  to  the  President  in  ex- 
change for  legislative  veto  power.  Each  change  may  be  a  desirable  addition  to  the 
Constitution  based  upon  its  own  merits,  but  I  do  not  think  Congress  should  balance 
its  sharing  control  over  the  purse  by  granting  line-item  veto  power  to  the  President 
with  its  ability  to  delegate  authority  to  the  executive  branch  while  retaining  a 
system  of  checks  through  a  legislative  veto.  Such  a  trade  would  not,  in  my  opinion, 
be  a  measured,  institutional  response  to  the  Chadha  ruling. 

As  Chairman  of  the  Budget  Committee,  I  am  specifically  concerned  with  the 
impact  of  the  decision  on  the  congressional  budget  process.  If  the  authorization  and 
appropriation  bills  are  used  as  the  vehicles  for  controlling  delegation  of  authority  to 
the  executive  branch,  congressional  action  on  budget  matters  may  be  significantly 
slowed.  This  would  be  unfortunate  in  light  of  the  growing  consensus  that  the  proc- 
ess should  be  completed  in  a  more  timely  manner.  The  ruling  may  also  raise  ques- 
tions as  to  the  provisions  of  the  Impoundment  Control  Act  of  1974,  especially  the 
deferral  procedures.  I  will  develop  these  thoughts  in  more  detail  after  a  brief  over- 
view of  the  legislative  veto. 

overview 

The  legislative  veto  has  been  used  as  a  means  of  accommodation  between  the 
branches  of  government.  Through  its  use.  Congress  has  been  able  to  afford  flexibil- 
ity to  the  Executive  while  retaining  safeguards  against  an  abuse  of  delegated  au- 
thority. In  1932,  the  legislative  veto  was  first  initiated  as  Congress  added  to  the 
fiscal  year  1933  legislative  appropriations  act  a  provision  enabling  either  house  of 
Congress  to  block  President  Hoover's  executive  branch  reorganization  proposal  by 
voting  to  disapprove  it  before  it  could  go  into  effect. 

Since  that  time,  the  legislative  veto  mechanism  has  been  used  to  delegate  broad 
legislative  authority  to  the  executive  and  administrative  agencies  "with  strings  at- 
tached". Congress  afforded  flexibility  to  the  Executive  by  setting  broad  parameters 
in  delegating  authority  with  the  confidence  that  should  actions  be  taken  under  that 
delegation  overstepping  the  bounds  of  the  policy  intended  by  Congress,  the  Congress 
could  act  quickly  to  negate  that  action.  The  safeguard  of  the  legislative  veto  allowed 
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Congress  to  rely  more  heavily  on  agency  expertise,  allowing  professional  bureau- 
crats to  paint  in  the  picture  for  which  Congress  has  sketched  the  outline,  eraser  in 
hand. 

Justice  White,  in  his  dissent  in  Chadha  listed  fifty-six  statutes  identified  in  the 
Brief  for  the  United  States  Senate  which  include  provisions  for  a  legislative  veto  by 
one  or  both  Houses  of  Congress.  The  statutes  run  the  gamut  from  foreign  affairs  to 
budgeting,  international  trade  to  Federal  employee  pay,  and  energy  to  home  rule  in 
the  District  of  Columbia.  That  list,  however,  is  not  exhaustive  in  that  it  does  not 
include  the  numerous  statutes  providing  for  a  veto  by  congressional  committees  to 
block  an  agency  action. 

IMPACT  OF  CHADHA  ON  ICA 

In  response  to  disputes  over  the  President's  inherent  power  to  impound  appropria- 
tions, particularly  during  the  NLxon  era.  Congress  enacted  the  Congressional  Budget 
and  Impoundment  Control  Act  of  1974.  Under  that  law,  impoundment  control  was 
united  with  a  general  reform  of  the  congressional  budget  process. 

Under  the  Impoundment  Control  Act  (ICA),  two  mechanisms  are  provided  to  deal 
with  impoundments.  Rescission  authority,  the  power  of  permanent  impoundment, 
under  the  Act  requires  approval  by  Congress  within  45  days.  That  approval  takes 
the  form  of  a  bill  or  joint  resolution  which  affirms,  in  whole  or  in  part,  the  Presi- 
dent's proposal  to  rescind  budget  authority  for  a  particular  program. 

The  ICA  also  confers  upon  the  President  deferral  authority,  the  power  to  tempo- 
rarily impound,  wherein  the  President  can  propose  to  delay  the  spending  of  funds. 
Under  the  Act,  either  House  of  Congress  can  disapprove  the  deferral  at  any  time  by 
passing  an  "impoundment  resolution",  a  simple  resolution  expressing  the  house's 
disapproval  of  a  proposed  deferral  of  budget  authority.  Inclusion  of  the  deferral 
mechanism  was  seen  as  aiding  the  legislative  process,  since  it  provided  time  for  a 
legislative  decision  on  whether  to  change  previous  decisions  on  appropriations. 

Because  of  the  existence  of  a  legislative  veto  mechanism  in  the  deferral  authority 
facet  of  the  ICA,  the  power  of  the  President  to  defer  budget  authority  is  now  in 
question.  The  Chadha  decision  appears  to  have  invalidated  the  type  of  one-House 
legislative  veto  contained  in  the  ICA.  That  being  the  case,  the  validity  of  the  Presi- 
dent's power  to  defer  budget  authority  under  the  Act  lies  in  the  severability  of  his 
authority  to  submit  deferral  messages  to  Congress  from  the  (unconstitutional)  provi- 
sion of  a  legislative  veto  as  Congress'  means  of  response  to  disapprove  those  mes- 
sages. In  my  opinion,  the  legislative  veto  mechanism  involved  in  Congress'  response 
is  not  severable  from  the  President's  ICA  deferral  authority.  Congress  would  not 
have  granted  such  broad  power  to  the  President  to  alter  programmatic  spending 
without  some  oversight  recourse  short  of  having  to  overturn  deferrals  by  enacting 
another  statute.  The  deferral  mechanism  was  set  out  to  provide  the  President  with 
flexibility  while  preserving  the  constitutional  balance.  It  was  devised  as  a  means  of 
accommodation  between  the  branches  of  government:  Congress  maintained  its  legis- 
lative integrity  while  affording  the  Executive  branch  the  power  to  propose  modifica- 
tions in  programs  based  upon  its  expertise  in  seeing  that  the  laws  are  faithfully  exe- 
cuted. The  practical  effect  of  the  Chadha  decision  on  deferrals  has  been  a  continu- 
ation of  business  as  usual,  but  without  the  one-House  veto.  The  President  continues 
to  submit  deferral  messages  to  Congress  and  the  Comptroller  General  continues  to 
review  and  comment  on  them. 

Taking  severability  one  step  further  raises  the  question  of  whether  the  rescission 
mechanism  of  the  Impoundment  Control  Act  falls  in  the  wake  of  deferral  authority 
being  unconstitutional.  In  Chadha,  the  Court  held  that  the  INS  provision  in  ques- 
tion (involving  the  one-House  veto)  was  intended  by  the  Congress  to  be  severable 
from  the  remainder  of  the  statute.  Since  the  INS  statute  contained  a  clean-cut  sev- 
erability clause,  congressional  intent  was  relatively  clear.  The  Congressional  Budget 
and  Impoundment  (Dontrol  Act,  however,  contains  no  such  clause.  Absent  such  a 
clause,  the  courts  will  normally  sever  the  invalid  portions  of  a  statute  "unless  it  is 
evident  that  the  Legislature  would  not  have  enacted  those  provisions  which  are 
within  its  power,  independently  of  that  which  is  not."  Buckley  v.  Valeo,  424  U.S.  1, 
108  (1976).  In  the  second  hurdle  of  the  two-pronged  test  of  severability,  the  court 
will  presume  a  provision  severable  ".  .  .if  what  remains  after  severance  is  fully  op- 
erative as  law.'  Champlin  Refining  Co.  v.  Corporation  Comm'n,  286  U.S.  210,  234 
(1932). 

In  my  opinion,  the  rescission  provisions  of  th',  ICA  are  severable  from  deferral 
authority  under  the  Act.  When  Congress  enacted  the  ICA  it  was  addressing  a  consti- 
tutional controversy  between  the  executive  and  legislative  branches  of  government. 
The  Congress  sought  to  enforce  comprehen  nve  reporting  by  the  executive  branch 


429 


and  review  of  actions  by  Congress.  The  rescission  provisions  of  the  ICA  do  just  that 
The  inij)Oundment  abuses  of  the  early  1970's  are  addressed  in  a  powerful  and  consti- 
tutional manner  under  the  rescission  mechanism.  The  scheme  requiring  action  by 
both  Houses  and  (sending)  a  bill  or  joint  resolution  to  the  President  for  signature 
clearly  comports  with  the  bicameralism  and  presentment  requirements  enunciated 
in  Chadha. 

In  a  similar  vein,  the  deferral  mechanism  should  be  considered  severable  from  the 
balance  of  the  Budget  Act.  Congress,  in  enacting  the  Congressional  Budget  and  Im- 
poundment Control  Act  of  1974,  saw  the  opportunity  to  put  its  own  system  of 
budget-making  in  order  while  at  the  same  time  dealing  with  the  impoundment  prob- 
lem. The  internal  rules  and  procedures  encompassed  in  the  Budget  Act  were  intend- 
ed to  instill  in  the  Congress  a  system  under  which  budgetary  decisions  could  be  ren- 
dered in  a  timely  and  efficient  manner.  And,  the  Budget  Act  over  the  last  decade 
has,  for  the  most  part,  fulfilled  its  enumerated  purposes.  It  has  assured  effective 
congressional  control  over  the  budgetary  process.  It  has  resulted  in  the  congression- 
al determination  each  year  of  the  appropriate  level  of  Federal  revenues  and  expend- 
itures. It  has  helped  the  body  establish  national  budget  priorities.  And  it  has  pro- 
moted the  furnishing  of  information  by  the  executive  branch,  and  by  its  own  sup- 
port agencies,  in  a  manner  that  has  assisted  the  Congress  in  discharging  its  duties. 

Whether  the  President  has  the  constitutional  power  to  defer  spending  in  the  ab- 
sence of  Congress'  legislative  veto  power  is  unclear  at  this  point.  The  Antideficiency 
Act  (31  U.S.C.  1512)  requires  apportionment  of  appropriations  at  a  rate  calculated  to 
avoid  creating  the  need  for  a  deficiency  appropriation.  That  Act  also  specifically  au- 
thorizes a  spending  plan  establishing  reserves  for  contingencies  or  "to  achieve  sav- 
ings made  possible  by  or  through  changes  in  requirements  or  greater  efficiency  of 
operations."  31  U.S.C.  1512(c)(1)(B).  Reserves  so  established  must  be  reported  to  Con- 
gress either  as  deferrals  or  rescissions,  as  the  case  may  be,  under  the  Impoundment 
Control  Act.  The  cloud  on  the  President's  deferral  authority  under  the  ICA  should 
not  be  construed  as  affecting  the  President's  duty  to  report  his  actions  under  the 
Antideficiency  Act. 

The  President  also  has  some  deferral  authority  under  his  inherent  powers  flowing 
from  his  constitutional  duty  to  take  care  that  the  laws  be  faithfully  executed.  The 
limits  on  that  temporary  impoundment  authority  can  best  be  explained  through  an 
examination  of  caselaw  involving  impoundments  prior  to  enactment  of  the  ICA. 

The  basic  premise  underlying  court  decisions  on  presidential  impoundments  prior 
to  enactment  of  the  ICA  was  the  determination  of  whether  the  legislation  consid- 
ered was  discretionary  or  mandatory  in  nature.  Where  the  court  found  a  measure 
mandatory,  it  followed  that  the  Executive  had  no  discretion  to  control  obligations, 
allotments,  etc.  once  the  measure  is  enacted  into  law.  The  central  issue  in  an  im- 
poundment case  was  whether  the  Executive  had  discretion  under  the  authorizing  or 
appropriating  statute  in  question  to  withhold  funds.  As  Professor  Winter  put  it  in  a 
1971  congressional  hearing  on  Executive  Impoundment  of  Appropriated  Funds:  "As 
long  as  the  President  has  a  'colorable  argument'  that  the  statute  does  not  mandate 
spending,  he  is  free  to  exercise  his  discretion  as  to  whether  to  impound  or  not."  I 
interpret  the  pre- 1974  caselaw  to  mean  that  any  power  the  President  may  have  had 
to  defer  mandatory  spending  under  the  ICA  no  longer  exists.  His  power  to  defer  dis- 
cretionary spending,  however,  is  limited  to  the  strictures  of  the  Antideficiency  Act 
and  similar  measures. 

Despite  the  unconstitutionality  of  the  legislative  veto  as  a  response  to  presidential 
deferrals,  Congress  is  not  without  recourse  to  respond  to  deferral  actions.  In  fact. 
Congress  has  tended,  in  recent  years,  toward  use  of  a  bill  as  the  appropriate  legisla- 
tive response  to  the  President's  deferral  messages.  A  "Summary  of  Actions  on  De- 
ferrals" prepared  by  the  House  Committee  on  Appropriations  shows  that  from  fiscal 
year  1975  through  fiscal  year  1979,  all  congressional  responses  to  Presidential  defer- 
ral messages  took  the  form  of  House  or  Senate  impoundment  resolutions.  In  fiscal 
year  1980,  House  bills  were  used  in  3  instances  to  disapprove  deferral  messages  and 
consequently  mandate  spending  of  $1,833,120,473  by  the  Federal  Highway  Adminis- 
tration and  the  Urban  Mass  Transportation  Administration.  In  fiscal  year  1981,  a 
House  bill  was  used  in  response  to  15  deferral  messages  to  reinstate  obligations  of 
$367,359,000.  In  fiscal  year  1982,  House  bills  are  shown  to  have  disapproved  7  defer- 
ral messages.  In  fiscal  year  1983,  6  deferral  messages  were  disapproved  through  use 
of  3  House  appropriations  measures.  To  date,  in  fiscal  year  1984,  one  deferral  mes- 
sage involving  administrative  expenses  for  the  United  States  Railway  Association 
was  disapproved  in  H.R.  3959,  subsequently  approved  as  Public  Law  98-181. 

Should  the  President  continue  to  submit  deferral  messages,  as  has  been  the  case 
since  Chadha,  the  Congress  would  not  be  powerless  to  act.  Absent  any  other  form  of 
mutual  accommodation  between  the  branches  of  government.  Congress  may  resort 
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to  use  of  bills  or  joint  resolutions  to  disapprove  a  deferral.  The  real  risk  we  run 
under  such  a  system  is  the  time  delay  such  a  rejection  technique  would  mean. 
During  that  time,  the  will  of  C!ongress  would  not  be  carried  out. 

BEYOND  THE  BUDGET  ACT:  IMPACT  ON  THE  CONGRESSIONAL  BUDGET  PROCESS 

In  light  of  the  fact  that  Congress  is  unwilling  to  lose  control  of  authority  delegat- 
ed to  the  executive  branch,  i.e.,  rulemaking  process,  defense  sales,  energy  areas,  it 
may  attempt  to  exert  control  through  the  authorization  and  appropriations  process. 

The  Supreme  Court  recognized  that  the  Chadha  decision  would  greatly  alter  the 
way  Congress  conducted  its  business.  In  one  decision,  over  200  statutory  procedures 
for  congressional  oversight  of  delegated  authority  were  struck  down.  Noting  the 
hardship  which  this  might  present  to  Congress  the  Court  stated  that: 

"...  the  fact  that  a  given  law  or  procedure  is  efficient,  convenient,  and  useful  in 
facilitating  functions  of  government,  standing  alone,  will  not  save  it  if  it  is  contrary 
to  the  Constitution.  Convenience  and  efficiency  are  not  the  primary  objectives  or 
hallmarks  of  democratic  government  and  our  inquiry  is  sharpened  rather  than 
blunted  by  the  fact  that  Congressional  veto  provisions  are  appearing  with  increasing 
frequency  in  statutes  which  delegate  authority  to  executive  and  independent  agen- 
cies." {INS  V.  Chadha,  103  S.  Ct.  2764  (1983)  p.  23-24.) 

In  footnote  19  (p.  34)  the  Court  suggested  that, 

"The  Constitution  provides  Congress  with  abundant  means  to  oversee  and  control 
its  administrative  creatures.  Beyond  the  obvious  fact  that  Congress  ultimately  con- 
trols administrative  agencies  in  the  legislation  that  creates  them,  other  means  of 
control,  such  as  durational  limits  on  authorizations  and  formal  reporting  require- 
ments, lie  well  with  Congress'  constitutional  power." 

In  my  opinion,  resorting  to  such  methods  of  control  will  further  tangle  up  and 
delay  the  congressional  budgeting  process.  Such  a  result  would  be  totally  inconsist- 
ent with  the  growing  concern  in  Congress  to  streamline  and  accelerate  the  process. 
By  attempting  to  control  the  delegation  of  authority.  Congress  will  have  to  rely 
more  on  annual  or  short/term  authorizations.  The  burden  will  then  be  on  agencies 
to  secure  legislative  support  rather  than  on  Congress  to  stop  agency  actions. 

Supporters  of  biennial  budgeting  believe  that  Congress  must  move  towards  a  two- 
year  cycle  of  authorization,  appropriations,  and  budget  resolutions.  Even  individuals 
who  are  not  strong  proponents  of  biennial  budgeting  regard  the  move  away  from 
annual  authorizations  as  a  necessary  step  to  speed  up  the  budget  and  appropriations 
process.  However,  without  the  one-House  veto  tool  available.  Congress  could  well  be 
forced  to  move  further  away  from  the  goal  of  multi-year  authorizations,  in  order  to 
keep  agencies  in  check.  This  increase  in  legislative  activity  will  increase  the  con- 
gressional workload  and  take  valuable  legislative  time  away  from  other  issues  war- 
ranting our  attention. 

A  growing  concern  in  the  budget  process  is  timely  reporting  and  enactment  of  au- 
thorizations. Committees  are  being  encouraged  by  the  Beilenson  Task  Force  on  the 
Budget  Process  to  report  multi-year  authorizations  to  reduce  the  annual  workload  of 
committees  and  Congress.  Multi-year  authorizations  could  also  aid  in  speeding  up 
the  appropriations  process.  But  the  Chadha  ruling  may  run  counter  to  this  trend, 
by  tying  committees  and  Congress  up  in  knots  with  specific  policies  and  rulemaking 
decisions  which  may  have  been  delegated,  subject  to  checks,  in  the  past. 

Additionally,  a  proliferation  of  "report  and  wait"  type  statutes  allowing  for  privi- 
leged or  expedited  procedures  for  resolutions  to  approve  or  reject  an  agency's  action 
may  crowd  the  floor  schedule,  further  tightening  the  available  time  for  other  legis- 
lation. 

The  Court's  decision  could  also  impact  on  the  approriations  process  as  committees 
grapple  with  legislative  ways  to  oversee  the  authority  delegated  in  the  past  to  the 
executive  branch. 

The  use  of  mandatory  appropriations  language  in  authorization  bills  may  increase 
£is  a  result  of  the  Court's  ruling.  In  recent  years,  authorizing  legislation  has  provid- 
ed less  discretionary  authority  to  the  executive  branch  in  its  use  of  appropriated 
funds  thereby  limiting  the  executive  branch's  discretion  in  carrying  out  one  pro- 
gram as  opposed  to  another.  If  an  appropriation  is  made  pursuant  to  the  authoriz- 
ing legislation  then  it  must  be  spent  or  allocated  in  the  manner  prescribed  by  such 
legislation.  Appropriations  bills  also  may  become  more  mandatory  and  specific  in 
nature  in  order  to  check  the  discretion  of  the  executive  branch  in  its  implementing 
the  congressional  intent  of  programs. 

The  ruling  could  increase  the  use  of  riders  to  appropriation  bills.  In  the  past  few 
Congresses,  legislation  dealing  with  abortion,  school  prayer,  and  busing  has  been  of- 
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fered  to  general  appropriation  bills  delaying  their  passage  and  sometimes  causing 
the  defeat  of  an  entire  bill. 

Legislating  on  appropriation  bills  circumvents  the  regular  committee  process  of 
hearings,  report  language  and  authorizing  legislation.  The  debate  on  important 
issues  is  not  focused  in  the  authorizing  process  where  it  belongs,  but  instead  is  in- 
jected into  the  appropriations  process.  To  stem  the  proliferation  of  limitations  on 
appropriations,  House  Rule  21  was  amended  to  discourage  limitations  on  general  ap>- 
propriation  bills  by  allowing  the  motion  to  rise  to  cut  off  such  amendments.  This 
procedure  could  become  very  cumbersome  if  limitations  increase  as  a  response  to 
the  loss  of  the  legislative  veto.  An  issue  is  being  raised  as  to  the  Appropriations 
Committee's  primary  control  over  language  in  appropriation  bills  that  limits  the  use 
of  appropriated  funds. 

Some  argue  that  the  power  of  the  purse  is  the  crucial  legislative  tool  for  control- 
ling the  executive  branch  and  that  any  member  of  Congress  should  be  able  to  offer 
limitations  at  any  time.  Limitation  amendments  are  not  the  most  effective  way  to 
control  the  executive  branch  since  to  be  in  order  they  must  be  very  specific  in 
nature  rather  than  a  broad  sweeping  policy  statement.  If  limitations  become  a  pri- 
mary method  of  filling  the  legislative  veto  void,  consideration  of  appropriation  bills 
may  well  take  much  longer  than  is  currently  the  case.  Additionally,  the  Appropria- 
tions Committee's  internal  deliberations  may  also  take  longer  as  authorizing  com- 
mittees press  their  need  for  limitation  language  to  be  included  in  the  reported  bill. 

Another  kink  in  the  appropriation /authorization  process  which  the  Chadha 
ruling  may  contribute  to  is  the  use  of  review  provisions  which  would  be  character- 
ized as  an  exercise  of  legislative  rulemaking  authority  affecting  only  internal  con- 
gressional concerns.  A  suggested  provision  might  authorize  a  certain  Executive 
action  but  allow  for  passage  of  a  concurrent  resolution  urging  administrative  modifi- 
cation or  cancellation  of  the  action.  The  adoption  of  such  a  resolution  would  make  it 
out  of  order  under  House/Senate  rules  to  consider  an  appropriation  which  would 
fund  the  disapproved  activity.  Since  this  would  be  within  the  rulemaking  authority 
of  the  Congress  to  regulate  legislation,  it  would  appear  to  be  in  line  with  Chadha. 

Such  a  provision  would  be  difficult  to  apply  to  an  appropriation  bill  since  particu- 
lar activities  are  not  usually  funded  with  line-item  specificity.  Since  the  point  of 
order  could  apply  to  a  general  appropriation  for  a  department  or  agency  responsible 
for  the  activity,  it  would  be  too  broad  to  be  effective.  Also,  once  the  appropriation 
bill  is  considered  the  provision  would  be  inapplicable  so  it  is  not  difficult  to  foresee 
the  executive  branch  timing  its  activities  to  occur  after  the  appropriation  bill  is 
passed. 

WHAT  HAPPENS  NEXT?  CONGRESSIONAL  RESPONSE 

Now  Congress  must  face  the  difficult  task  of  restructuring  a  system  to  maintain 
the  flexibility  and  control  which  the  legislative  veto  provided  or  of  creating  new  con- 
cepts and  practices  to  achieve  the  same  ends.  Possible  responses  range  from  simple 
accommodation  between  the  branches  to  constitutional  amendments. 

Many  statutory  approaches  have  been  suggested  in  response  to  the  Chadha  deci- 
sion. The  House  adopted  conflicting  amendments  to  H.R.  2688,  Consumer  Product 
Safety  Amendments  of  1983  addressing  the  one-house  veto  issue.  Mr.  Waxman's 
amendment  permits  Congress  to  disapprove  commission  rules  within  90  days  by 
joint  resolution.  Mr.  Levitas'  amendment  requires  Congress  to  approve  commission 
rules  by  joint  resolution  before  they  can  go  into  effect. 

A  Senate  bill,  S.  1650,  would  provide  for  a  joint  resolution  of  disapproval  for  all 
agency  rules.  Mr.  Lott  has  introduced  a  bill  (H.R.  3939)  under  which  a  major  rule 
would  not  take  effect  unless  Congress  enacts  a  joint  resolution  of  approval  within  90 
days.  Minor  rules  could  take  effect  unless  disapproved  by  a  joint  resolution  within 
90  days. 

Senator  Bumpers  has  proposed  a  noncongressional  response,  S.  1766,  which  would 
increase  the  Courts'  role  in  determining  the  appropriateness  of  agency  rules  in  light 
of  congressional  intent. 

Report-and-wait  provisions  will  probably  increase  as  a  form  of  congressional  con- 
trol since  their  constitutionality  was  affirmed  in  Chadha. 

Congress  is  also  looking  at  broader  institutional  responses  to  the  void  created  by 
Chadha.  Justice  White's  view  that  the  doctrine  of  separation  of  powers  has  devel- 
oped with  accommodation  and  practicality  in  mind  should  offer  us  guidance  in  our 
charge. 

The  Committee  on  Rules  is  in  the  best  position  to  consider  possible  institutional 
responses  to  the  Court's  decision.  These  hearings  provide  a  forum  for  shaping  ideas 
to  be  discussed  and  will  establish  the  framework  for  an  institutional  response. 
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Various  suggestions  for  institutional  responses  are: 

Sunset  legislation  requiring  periodic  review  of  programs  and  positive  congression- 
al action  to  continue  them; 

Biennial  budget  process  requiring  two-year  budget  resolutions,  authorizations,  and 
appropriations,  including  an  oversight  session  of  Clongress  dedicated  to  oversight  of 
authorizing  language; 

Informal  accommodation  between  the  branches  in  area  of  mutual  concern  and  in- 
terest; 

Increased  use  of  committee  oversight  duties  to  monitor  and  control  the  executive 
branch. 

The  latter  two  suggestions  merit  some  further  comments.  In  the  wake  of  the 
Chadha  ruling,  Congress  and  the  Executive  branch  have  sought  to  not  rock  the  boat 
in  the  affected  areas  but  informally  have  accommodated  each  other.  In  the  appro- 
priations area  the  potential  exists  for  including  language  in  appropriation  Acts  pro- 
hibiting certain  funds  from  being  subject  to  the  deferral  process.  Committees  are 
also  using  report  language  to  express  their  intent  as  to  the  use  of  funds,  agency  ac- 
tions, proposed  regulations,  etc.  Although  such  language  is  not  binding  on  the  Exec- 
utive branch,  it  is  a  clear  expression  of  congressional  intent  and  notice  of  potential 
subsequent  congressional  action  if  unheeded. 

Strengthened  congressional  oversight  would  be  a  valuable  contribution  in  this 
area  as  well  as  other  areas  of  concern.  It  is  often  suggested  as  a  method  for  Con- 
gress to  better  control  its  budget,  authorization,  and  appropriations  process.  Mr. 
Moakley  has  proposed  a  wide-ranging  framework  for  the  coordinated  review  of  ad- 
ministrative, congressional,  and  judicial  aspects  of  regulatory  reform.  I  find  especial- 
ly interesting  the  proposal  to  establish  a  select  committee  with  the  authority  to 
review  proposed  and  existing  rules  in  a  manner  not  possible  under  the  current  com- 
mittee jurisdictional  situation.  The  role  of  the  select  committee  with  oversight  of 
cross-jurisdictional  rulemaking  authority  is  similar  to  that  of  the  Budget  Commit- 
tee, which  is  to  consolidate  in  one  place  a  forum  for  debate  of  the  broad  fiscal  and 
economic  issues  before  Congress  and  to  aid  Congress  in  the  formation  of  its  spending 
and  revenue  priorities. 

The  proposed  select  oversight  committee  would  serve  as  a  coordinator  of  congres- 
sional intent  on  agency  authority  and  the  promulgation  of  rules.  Its  role  would  be  to 
focus  on  the  congressional  intent  behind  the  delegation  of  authority  and  monitor 
agency  rules  to  ensure  that  such  intent  is  carried  out. 

A  constitutional  amendment  is  the  most  far-reaching  congressional  response  to 
the  Court's  ruling.  Besides  the  fact  that  is  unlikely  that  such  an  amendment  would 
be  quickly  adopted,  I  do  not  think  it  is  the  best  response.  I  would  prefer  a  less  rigid 
method  to  reestablish  the  accommodation  between  the  branches  which  the  legisla- 
tive veto  provided.  As  I  mentioned  earlier,  I  would  be  especially  wary  of  any  "trad- 
ing" of  authority  with  the  Executive  branch  in  the  form  of  a  constitutional  amend- 
ment, e.g.,  providing  a  line-item  veto  to  the  Executive  branch  in  exchange  for  a  leg- 
islative veto  for  the  Congress. 

I  hope  my  remarks  have  been  helpful  to  your  committee.  I  would  suggest  that  all 
members  interested  in  this  area  read  a  CRS  publication,  "The  Legislative  Veto 
After  INS  v.  Chadha,"  Fall  1983.  It  is  a  very  good  overview  of  the  areas  affected  by  the 
decision  which  I  found  helpful  in  formulating  my  remarks  for  today. 

The  Chairman.  Mr.  Moakley? 

Mr.  Moakley.  I  apologize  for  being  late.  The  new  mayor  of 
Boston  paid  his  first  visit  to  Washington  and  I  was  one  of  the 
speakers,  and  heard  my  dear  friend  Congressman  Jones'  testimony. 

Mr.  Jones.  I  just  agree. 

Mr.  Moakley.  I  agree. 

The  Chairman.  Thank  you  for  coming  and  making  your  valuable 
contribution. 

The  next  witness  is  the  Honorable  Silvio  Conte. 

Mr.  Conte,  we  will  be  pleased  to  hear  from  you. 

STATEMENT  OF  HON.  SILVIO  O.  CONTE,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  MASSACHUSETTS 

Mr.  Conte.  Mr.  Chairman,  and  members  of  the  committee,  I  am 
grateful  for  the  opportunity  to  appear  before  you  today  to  speak  on 
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the  impact  of  the  legislative  veto  Iscisiori,  J-nmigration  and  Natu- 
ralization Service  v.  Chadha,  on  tbf*  appropriations  proc-^"? 

The  Chadha  decision  was  handed  down  on  June  23  of  last  year. 
On  July  14,  I  requested  that  the  Congressional  Research  Service 
prepare  for  me  an  analysis  of  the  impact  of  that  decision  on  the 
appropriations  process.  On  August  16,  CRS  responded  in  the  form 
of  an  analysis  by  Richard  C.  Ehlke,  specialist  in  American  Public 
Law. 

CRS  and  Mr.  Ehlke  are  to  be  commended  for  the  prompt  prepa- 
ration of  an  excellent  analysis,  which  includes  a  clear  and  concise 
Executive  summary.  I  would  like  to  quote  from  that  summary. 

The  Supreme  Court  in  ZA'iS  v.  Chadha  invalidated  a  one-House  legislative  veto  in 
the  Immigration  and  Nationality  Act  in  terms  so  sweeping  as  to  render  suspect  all 
such  legislative  veto  devices.  The  Congressional  Budget  and  Impoundment  Control 
Act  provides  that  Presidential  Deferrals — temporary  withholdings  of  budget  author- 
ity— can  be  disapproved  by  one  House  of  Congress.  Under  the  Chadha  rationale,  the 
one-House  disapproval  of  Presidential  deferrals  of  budget  authority  would  likely  be 
held  unconstitutional. 

Legislative  veto  devices  also  appear  in  relation  to  reprogramming  and  transfer  of 
funds. 

To  the  extent  that  reprogramming  authority  is  specifically  delegated  with  the 
condition  of  committee  approval,  it  would  seem  to  run  afoul  of  Chadha 's  prohibition 
on  the  alteration  of  delegations  of  authority  by  means  short  of  legislation. 

A  similar  result  would  obtain  with  respect  to  transfer  authority  conditioned  on 
the  legislative  veto. 

To  avoid  constitutional  problems  in  the  impoundment  control  process,  Congress 
could  replace  the  one-House  disapproval  of  deferrals  with  a  joint  resolution  of  disap- 
proval. With  respect  to  statutory  reprogramming  and  transfer  authority,  report-and- 
wait  provisions  could  be  enacted  providing  Congress  with  time  to  consider  such  pro- 
posals. 

I  fully  concur  in  the  CRS  analysis.  The  Committee  on  Appropria- 
tions can  control  reprogrammings,  transfers,  and  other  Executive 
actions  such  as  reorganizations,  through  simple  limitations,  or 
report-and-wait  provisions. 

The  only  area  where  additional  legislation  appears  necessary  is 
in  the  disapproval  of  proposed  deferrals. 

Under  title  10  of  the  Congressional  Budget  and  Impoundment 
Control  Act  of  1974,  the  President  must  notify  Congress  by  special 
message  whenever  he  proposes  to  defer  the  obligation  of  budget  au- 
thority. A  proposed  deferral  can  be  disapproved  by,  first,  an  act  of 
Congress  or,  second,  passage  by  either  House  of  a  deferral  resolu- 
tion which,  under  title  10,  is  highly  privileged  for  consideration  in 
either  House. 

The  Chadha  decision  suggests  that  the  deferral  resolution  is  no 
longer  available  to  the  Congress  for  the  disapproval  of  proposed  de- 
ferrals. 

While  a  proposed  deferral  of  budget  authority  provided  in  an  ap- 
propriation act  can  still  be  disapproved  in  a  subsequent  appropria- 
tion act,  appropriation  bills  move  through  the  Congress  on  a  sched- 
ule which  is  determined  by  the  Executive  budget  cycle  and  the  con- 
gressional appropriations  process.  The  pertinent  appropriation  bill 
may  not  be  available  as  a  vehicle  when  action  is  required  on  a  spe- 
cific deferral. 

Accordingly,  to  replace  the  deferral  resolution,  Congress  needs  a 
form  of  legislation  which  is  highly  privileged  and  can  be  brought  to 
the  floor  when  circumstances  require  action,  and  which  is  present- 
ed to  the  President  for  his  signature. 
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To  meet  this  requirement,  on  August  3,  1983,  I  introduced  H.R. 
3754,  which  amends  title  10  to  create  a  deferral  bill. 

A  deferral  bill  would  be  highly  privileged  for  consideration,  and 
would  only  disapprove,  in  whole  or  in  part,  one  or  more  proposed 
deferrals  which  have  been  transmitted  in  one  or  more  special  mes- 
sages. 

The  bill  would  make  three  changes  in  existing  procedures  under 

title  10. 

First,  it  would  allow  a  rescission  bill  to  include  rescissions  from 
one  or  more  special  messages.  A  literal  reading  of  the  current  title 
10  allows  a  rescission  bill,  as  defined  in  that  title,  to  include  rescis- 
sions from  only  one  special  message. 

Second,  it  would  allow  a  deferral  bill  to  include  one  or  more  de- 
ferrals from  one  or  more  special  messages.  The  current  title  10  re- 
quires that  a  deferral  resolution  be  limited  to  one  proposed  defer- 
ral. 

Third,  it  would  allow  disapproval  of  a  deferral  in  whole  or  in 
part.  The  current  title  10  requires  that  a  deferral  resolution  disap- 
prove a  proposed  deferral  in  entirety. 

The  bill  was  jointly  referred  to  the  Committees  on  Rules  and  on 
Government  Operations  (Congressional  Record,  Aug.  3,  1983,  H 
6473). 

0MB  has  recommended  one  technical  change  in  H.R.  3754.  The 
bill  has  been  redrafted  accordingly,  and  was  reintroduced  yesterday 
as  H.R.  4959. 

I  should  also  point  out  that  Senator  Hatfield  and  1  have  reached 
an  agreement  with  0MB  that  they  will  continue  to  report  deferrals 
under  title  10,  and  will  accept  congressional  action  on  deferrals,  in- 
cluding simple  resolutions  of  disapproval. 

However,  given  the  highly  questionable  legal  status  of  the  simple 
resolution  of  disapproval,  the  Committee  on  Appropriations  has 
chosen  instead  to  use  appropriations  bills  for  the  disapproval  of  de- 
ferrals. 

You  have  also  asked  me  to  comment  on  a  constitutional  amend- 
ment that  would  give  Congress  the  legislative  veto,  and  give  the 
President  the  item  veto. 

I  oppose  both  of  these  proposals. 

The  Constitution  vests  sdl  legislative  powers  in  the  Congress. 
And  as  the  Court  reminded  us  in  Chadha,  the  Constitution  pro- 
vides a  formal  and  orderly  process  to  which  legislative  action  must 
conform  if  it  is  to  have  the  legal  force  and  effect  of  law. 

However,  the  legislative  process  is  a  political  process  as  well  as  a 
legal  one.  It  is  not  enough  for  the  law  to  have  force,  it  also  must 
have  the  respect  of  those  whose  rights  and  obligations  are  affected 
by  it.  And  for  the  law  to  have  respect,  the  legislative  process  must 
be  regarded  as  fair,  equitable,  and  fully  representative. 

The  procedures  set  forth  in  section  7  of  article  1— particularly 
the  procedures  for  bicameral  consideration  and  presentment  to  the 
President— are  political  as  well  as  legal  procedures. 

They  insure  that  any  law  will  have  had  the  full  prior  consent  of 
the  people's  Representatives  in  the  House  and  the  Senate,  and  the 
President,  in  the  exact  form  in  which  it  became  law. 

We  have  survived  and  prospered  as  a  democracy  under  this  Con- 
stitution for  almost  200  years.  Amendments  to  the  Constitution 
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have  dealt  with  rights  and  powers  within  the  original  legislative 
procedures  established  by  section  7  of  article  1.  Through  two  world 
wars,  and  the  complexities  of  government  in  the  20th  century,  the 
fundamental  procedures  of  that  section  have  never  been  amended. 

I  believe  we  can  effectively  discharge  our  legislative  responsibil- 
ities within  the  Constitution  as  it  is  written,  and  as  the  Court  has 
interpreted  it. 

In  fact,  where  control  of  Federal  spending  is  concerned,  we  have 
demonstrated  that  we  can  act  in  a  prompt  and  responsible  manner. 

During  the  4  fiscal  years,  1981-84,  the  President  has  proposed  re- 
scissions totaling  $27.9  billion.  Congress  has  approved  $20.6  billion, 
or  74  percent.  During  that  same  period,  the  President  proposed  de- 
ferrals of  $29.5  billion. 

Congress  let  stand  $24.6  billion,  or  83  percent.  In  fiscal  year  1980, 
discretionary  appropriations  for  domestic  programs — excludes  CCC, 
subsidized  housing,  $20  billion  one-time  appropriation  for  alterna- 
tive (synthetic)  fuels,  and  one-time  forward  funding  for  employ- 
ment and  training  programs — were  $125.7  billion.  Appropriations 
enacted  in  fiscal  year  1984  for  those  programs  were  $126.4  billion, 
an  increase  over  4  years  of  $746  million,  or  six-tenths  of  1  percent, 
far  below  the  rate  of  inflation. 

Given  these  facts,  can  the  distinguished  members  of  this  commit- 
tee tell  me  why  we  are  told  we  need  an  item  veto? 

One  answer,  of  course,  is  legitimate  concern  over  Federal  deficits 
and  debt.  But  the  solution  to  that  problem  will  be  found,  if  at  all, 
in  a  political  agreement  on  defense  spending,  taxes,  and  entitle- 
ments. The  facts  simply  do  not  support  the  conclusion  that  the  size 
or  growth  rate  of  discretionary  domestic  spending  is  a  major  factor 
in  current  and  future  Federal  deficits. 

In  conclusion,  I  believe  we  should  retain  the  fundamental  consti- 
tutional relationships  between  the  executive  and  legislative 
branches  that  have  served  this  country  well  for  nearly  200  years. 
The  legislative  veto  and  the  item  veto  are  gimmicks  that  will  only 
distract  our  attention  from  the  business  at  hand — which  is  legisla- 
tive action  to  reduce  the  deficit. 

Thank  you,  Mr.  Chairman. 

Mr.  MoAKLEY.  The  Appropriations  Committee  has  a  very  infor- 
mal arrangement  that  skirts  the  legislative  program  device;  ex- 
changing letters  and  consultations  between  the  White  House  and 
the  Appropriations  Committee  to  reprogram  money.  It  never  really 
does  get  beyond  the  confines  of  those  two  parties,  so  you  are  never 
in  jeopardy  of  violating  the  veto,  but  other  committees  just  do  not 
have  that  authority. 

Mr.  CoNTE.  That  is  exactly  right. 

Mr.  MoAKLEY.  I  think  it  is  probably  necessary.  If  both  are  not 
satisfied,  reprogramming  never  happens. 

Mr.  CoNTE.  Exactly  right. 

Mr.  MoAKLEY.  As  far  £is  the  legislative  veto  goes,  I  was  not  a  fan 
of  it,  but  I  think  the  Chadha  decision  really  clarified  it.  The  pre- 
sentment to  the  President  has  to  be  necessary  in  order  for  it  to  be 
effective.  I  think  no  matter  how  we  look  at  it,  that  is  just  a  fact  of 
life,  and  I  think  the  Supreme  Court  has  made  that  very,  very  plain 
in  its  decisions.  So  I  think  you  people  on  Appropriations  have  a 
little  different  situation. 
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Mr.  CoNTE.  That's  right. 

The  Chairman.  Mr.  Derrick,  do  you  have  any  questions? 

Mr.  Derrick.  I  do  not  think  so,  thank  you. 

The  Chairman.  You  do  agree  to  the  principle  that  it  is  essential 
for  the  proper  legislative  exercise  of  the  Congress  that  we  have  the 
right  of  a  legislative  veto? 

Mr.  CoNTE.  I  certainly  do. 

The  Chairman.  The  fact  that  we  delegate  so  much  responsibility, 
we  cannot  possibly,  unless  we  have  some  way  to  limit  what  they  do 
under  our  delegation,  we  obviously  would  have  to  curb  the  delega- 
tion. 

Mr.  CoNTE.  Yes,  sir. 

The  Chairman.  Thank  you  very  much.  We  appreciate  your  valu- 
able testimony. 

We  next  have  Prof.  Arthur  Maass. 

Professor,  we  are  pleased  to  have  you  with  us. 

Mr.  MoAKLEY.  Before  the  professor  testifies,  I  would  point  out 
that  the  professor  is  a  constituent  of  mine,  and  held  in  very  high 
regard.  Not  only  is  he  very  aware  of  the  legislative  veto,  but  he  is 
aware  of  the  public  works  programs  going  on  in  Boston.  This  morn- 
ing we  did  not  discuss  the  central  lottery,  or  the  third  tunnel. 

The  Chairman.  We  are  very  grateful  to  you  for  coming.  This  is  a 
very  important  matter  to  us,  as  you  have  heard  our  distinguished 
Members  here  say,  and  we  appreciate  your  comments. 

STATEMENT  OF  ARTHUR  MAASS,  PROFESSOR  OF  GOVERNMENT, 

HARVARD  UNIVERSITY 

Mr.  Maass.  As  Government  programs  have  become  more  numer- 
ous and  complex,  both  the  Executive  and  Congress  have  looked  for 
new  techniques  to  implement  and  control  them.  For  the  Executive 
there  have  been  legislative  clearance,  program  budgeting,  systems 
analysis,  and  the  like. 

For  the  Congress,  there  has  been  new  budgetary  techniques, 
short-term  authorizations,  and  the  legislative  veto. 

Thus,  the  legislative  veto,  £is  a  technique  for  exerting  congres- 
sional influence  over  governmental  programs,  must  be  considered 
in  the  light  of  other  techniques  that  are  available  to  Congress  for 
the  same  purpose. 

The  legislative  veto  has  proved  to  be  a  powerful  technique  in  a 
number  of  situations  where  the  more  usual  techniques,  for  exam- 
ple, appropriation,  authorization  and  investigation  procedures,  fall 
short  of  insuring  what  Congress  has  believed  to  be  an  adequate 
degree  of  oversight  or  control. 

In  this  context.  Congress  has  used  the  veto  to  control  Executive 
discretion;  to  protect  the  internal  integrity  of  complex  programs; 
occasionally  to  break  stalemates  in  the  legislative  process;  and  to 
resolve  conflicts  where  there  is  considerable  congressional  distrust 
of  executive  agencies.  Let  me  elaborate  very  briefly  on  the  first  and 
last  of  these  prototypical  units. 

The  legislative  veto  has  been  used  most  frequently  where  guide- 
lines for  the  administrator  cannot  be  defined  clearly  in  the  author- 
izing statute,  and  where,  at  the  same  time,  appropriation  proce- 
dures are  unlikely  to  be  effective  in  controlling  the  administrator 


437 

because  money  is  not  significant.  That  is,  it  costs  as  much  to  carry 
out  one  policy  as  it  does  to  carry  out  a  very  different  one.  Where 
these  conditions  prevail,  the  administrator  would  have  wide  discre- 
tion, unchecked  by  the  legislature,  were  it  not  for  a  device  like  the 
legislative  veto. 

There  may  be  several  reasons  why  guidelines  cannot  be  defined 
clearly  in  the  authorizing  legislation,  among  them  insufficiency  of 
data  and  uncertainty  regarding  future  events. 

Mr.  MoAKLEY.  Also,  Professor,  I  think  many  times  legislation  is 
passed  through  the  committee  purposely  with  the  ambiguities  in 
there  in  order  to  get  the  legislation  out  of  committee;  and  then  we 
expect  the  people  downtown  to  understand  exactly  what  we  meant 
when  some  of  the  people  on  the  committee  did  not  know  what  we 
meant.  So  we  in  Congress  are  as  much  at  fault  in  giving  false  sig- 
nals to  the  agencies  as  a  result  of  the  legislation  we  are  passing. 

Mr.  Maass.  That  does  happen,  and  it  does  not  involve  necessarily 
an  illegitimate  use  of  the  veto.  It  may  be  the  only  way  you  can 
sometimes  get  legislation  passed  when  there  is  a  dire  need  for  it. 

Use  of  the  veto  to  oversee  and  control  agency  rulemaking  fits 
squarely  into  the  first  category  for  which  the  veto  is  so  well  adapt- 
ed— where  administrators  have  been  given  broad  discretion  because 
guidelines  cannot  be  defined  clearly  in  authorizing  statutes,  and 
where  appropriation  and  other  procedures  are  ineffective  in  con- 
trolling this  discretion. 

For  agencies  with  broad  discretion,  their  rules  and  regulations 
are  important  policy  instruments.  As  such,  the  rules  should  be  sub- 
ject to  congressional  oversight  to  determine  if  they  are  consistent 
with  the  intent  of  the  legislation  that  they  purport  to  implement. 

A  procedure  for  legislative  veto  of  proposed  rules  and  regula- 
tions, when  structured  to  require  that  the  President  transmit  the 
rules  to  Congress,  has  had  the  additional  advantage  of  firming  up 
the  President's  control  over  the  bureaucracy  in  rulemaking. 

I  should  like  to  respond  briefly  to  several  criticisms  of  Congress' 
use  of  the  legislative  veto  to  control  Executive  discretion,  because 
the  information  thus  provided  may  be  useful  in  considering  how 
Congress  should  adapt  to  operating  without  the  veto. 

The  late  Judge  Harold  Leventhal  of  the  Circuit  Court  of  Appeals 
for  the  District  of  Columbia  testified  before  this  committee  in  Octo- 
ber 1979,  opposing  legislation  to  subject  administrative  rules  and 
regulations  to  congressional  veto.  He  said,  in  effect,  that  the  exami- 
nation of  rules  and  regulations  to  determine  if  they  are  in  accord 
with  legislative  intent  is  more  properly  a  function  of  the  courts 
than  of  the  legislature.  But  how  can  this  be?  Is  the  Congress  not 
likely  to  have  a  more  accurate  and  policy-relevant  view  of  legisla- 
tive intent  than  a  random  judge? 

In  opposing  the  legislative  veto,  Judge  Leventhal  argued  that  the 
veto  would,  by  its  nature,  tend  to  reduce  judicial  scrutiny  of  argu- 
ments that  agencies'  actions  exceed  legislative  contemplation.  Per- 
haps it  is  not  unwise  to  supplement  a  judge's  opinion  of  what  the 
legislature  contemplated  with  the  legislature's  opinion  of  its  own 
contemplation. 

At  these  same  hearings,  Richard  Boiling,  then  chairman  of  this 
committee,  expressed  his  concern  that  legislative  veto  of  agency 
rules  and  regulations  would  lead  to  excessive  influence  by  special 
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interests  and  that  the  agencies  would  become  too  sensitive  to  the 
current  preferences  of  certain  legislators,  especially  those  on  the 
committees  that  review  Executive  proposals  that  are  subject  to 
veto. 

Boiling's  concern  was  similar  to  that  of  certain  academic  critics 
who  had  argued  that  the  legislative  veto  encourages  a  pathological 
form  of  bureau-committee  relations.  Iron  triangles  and  whirlpools 
involving  bureaus,  committees  and  interest  groups  derive  advan- 
tages from  broad  legislative  standards  coupled  with  a  legislative 
veto.  These  criticisms  and  apprehensions  are  misplaced  or  exagger- 
ated. 

As  Joseph  Cooper  of  Rice  University  said  in  the  paper  that  he 
submitted  for  the  record  when  he  testified  before  the  same  hearing 
of  this  committee: 

The  overall  result  of  veto  usage  is  not  unresponsive  and  unaccountable  control  by 
committees,  but  rather  extension  of  the  political  processes  that  lie  at  the  heart  of 
representative  government  into  areas  of  administrative  policymaking  where  they 
are  weak  and  attenuated.  If  reliance  on  committees  in  the  veto  process  impairs  rep- 
resentative government,  this  constitutes  an  unanswerable  indictment  of  the  regular 
legislative  process  as  well. 

Some  critics  of  the  legislative  veto  have  complained  that  it  intro- 
duces unnecessary  political  considerations  into  administrative  rule- 
making, reducing  the  fairness  and  objectivity  of  the  process  as  it  is 
conducted  in  the  agencies  under  notice  and  comment  provisions  of 
the  Administrative  Procedures  Act.  But  these  critics'  views  of 
agency  rulemaking  are  a  fiction;  the  record  is  clear  that  interest 
groups,  frequently  those  with  the  greatest  financial  resources,  have 
tremendous  influence  on  the  rulemaking  process  under  the  Admin- 
istrative Procedures  Act. 

Finally,  certain  critics  of  the  legislative  veto  have  argued  that 
Congress  could  fall  into  a  habit  of  opting  for  future  control  through 
the  veto  in  place  of  present  control  through  the  definition  of  clear 
statutory  goals. 

Presumably  this  could  happen,  but  the  facts  are  clear  that  it  has 
not  happened,  and  there  are  no  reasons  to  believe  that  Congress 
was  likely  to  use  the  veto  as  a  device  for  avoiding  its  duty  to  define 
goals  in  lawmaking.  At  the  same  time,  we  must  remind  ourselves 
that  for  many  good  reasons,  broad  delegations  of  authority  to  the 
Executive  and  generalized  statements  of  purposes  are  inevitable 
consequences  of  the  legislative  process. 

Turning  briefly  to  use  of  the  legislative  veto  to  resolve  conflicts 
involving  congressional  distrust  of  executive  agencies,  distrust  of 
an  agency  may  be  so  profound  that  the  legislature  is  hesitant  to 
grant  its  administrators  the  type  of  discretion  that  would  normally 
be  granted  and  that  is  necessary  to  carry  out  the  agency's  program. 
In  such  cases,  the  legislative  veto  has  been  a  conflict-resolving 
measure  that  enabled  a  program  to  move  forward  while  Congress 
keeps  its  administrators  on  short  rein. 

Thus,  when  used  with  restraint  in  the  types  of  cases  I  have  indi- 
cated, this  new  technique  of  legislative  control,  the  veto,  has  had 
great  significance  as  a  device  for  improving  congressional  oversight 
and,  at  the  same  time,  improving  Presidential  leadership. 

A  State  Department  official  responsible  for  arms  sales,  has  said 
of  the  veto: 
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It  focuses  executive  branch  decisionmaking  in  a  way  no  other  thing  can.  It  makes 
the  executive  branch  think  about  the  real  purpose  of  selling  weapons  in  the  first 
place — rather  than  just  giving  in  to  a  good  friend — because  you  know  you're  going 
to  be  confronted  with  those  questions  when  you  get  to  the  Hill. 

If,  on  the  other  hand,  Congress  had  used  the  veto  widely  and 
without  discrimination,  then  it  would  have  served  neither  purpose 
well. 

I  have  discussed  at  this  length  on  some  of  the  advantages  of  the 
legislative  veto  because  the  Congress,  and  most  especially  this  com- 
mittee, are  now  confronted  with  finding  alternatives  to  prohibited 
forms  of  the  veto,  if  we  are,  as  a  nation,  to  have  sufficient  popular 
control  over  governmental  programs.  As  I  have  said,  the  legislative 
veto  is  one  of  several  techniques  that  the  Congress  has  developed 
in  recent  years  for  the  purpose  of  maintaining  legislative  control. 
With  the  ever-greater  quantity  and  complexity  of  governmental 
programs.  Congress  would  have  lost  influence  vis-a-vis  the  Execu- 
tive had  it  not  devised  such  techniques  as  the  legislative  veto.  The 
Supreme  Court  has  now  deprived  Congress  of  this  technique.  What 
can  be  done? 

First,  there  are  several  categories  of  the  legislative  veto  that 
remain  available  to  Congress.  Second,  there  are  certain  alterna- 
tives to  the  legislative  veto  for  control  of  Executive  discretion. 

Foremost  among  the  forms  of  the  legislative  veto  that  remain 
available  to  Congress  is  the  joint  resolution.  It  is  not  prohibited  by 
the  Supreme  Court  decisions  because  a  joint  resolution  is  presented 
to  the  President. 

With  respect  to  the  joint  resolution,  I  should  like  to  comment  on 
the  relative  advantages  of  its  affirmative  and  negative  forms.  In 
the  affirmative  form,  a  proposed  Executive  action  goes  into  effect 
when  approved  by  a  joint  resolution;  in  the  negative  form,  it  goes 
into  effect  at  a  specified  time,  unless  negated  by  a  joint  resolution. 

It  is  frequently  said  that  the  affirmative  form  is  the  more  power- 
ful for  Congress,  but  I  believe  that  this  is  not  necessarily  the  case. 
The  point  is  this:  Under  the  affirmative  form,  the  Congress  must 
act  on  all  Executive  proposals  that  are  subject  to  the  veto,  especial- 
ly the  least  controversial  ones,  for  without  congressional  action,  the 
proposals  would  not  be  executed. 

Under  the  negative  form,  Congress  can  focus  on  the  controversial 
proposals.  It  can  devote  its  time  and  attention  to  salient  and  impor- 
tant policies,  and  ignore  the  others,  since  the  Executive's  proposals 
for  these  will  be  executed  unless  vetoed.  The  cost  to  Congress  of  the 
negative  form  is,  of  course,  the  need  for  a  two-thirds  majority  if  the 
President  vetoes  a  joint  resolution. 

Thus,  the  affirmative  form  is  more  powerful  formally,  but  realis- 
tically, the  negative  form  may  give  Congress  greater  control  and 
influence  over  governmental  programs  by  enabling  it  to  spend  its 
limited  time  and  efforts  on  important  rather  than  routine  issues, 
and  by  signaling  to  Members  that  when  joint  resolutions  of  veto 
are  on  the  legislative  agenda  they  are  likely  to  concern  important 
issues. 

Now,  an  alternative  method  for  dealing  with  this  problem  was 
suggested  to  you  by  Congressman  Broyhill,  when  he  supported  the 
Lott-Grassley  bill,  which  would  divide  all  legislative  vetoes  into  two 
classes:  important  and  unimportant.  For  the  important  ones  the 
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law  would  call  for  an  affirmative  veto,  and  for  the  unimportant 
ones,  there  would  be  a  negative  veto. 

This  does  attempt  to  deal  with  the  problem,  but  I  should  point 
out  the  difficulty  of  establishing  criteria  for  putting  veto  actions 
into  one  or  the  other  of  the  two  classes.  I  think  that  might  be  so 
difficult  that  it  would  be  better  for  the  committee  and  the  Congress 
to  focus  on  the  negative  form,  and  to  just  be  prepared  for  the  possi- 
bility that  the  President  might  veto  your  joint  resolution,  which 
would  then  require  two-thirds  if  you  wanted  to  overrule  him. 

The  waiting  period  form  of  the  veto  is  equally  unaffected  by  the 
Chadha  decision.  Under  this  form  Congress  authorizes  the  Presi- 
dent to  prepare  and  submit  plans.  The  plans  go  into  effect  after 
they  have  lain  before  Congress  x  days.  Formally,  the  only  way  Con- 
gress can  prevent  a  plan  from  going  into  effect  at  the  conclusion  of 
the  waiting  period  is  to  pass  a  law  prohibiting  it. 

Informally,  by  developing  a  record  of  objections  in  hearings  and 
on  the  floor.  Congress  can  frequently  get  the  Executive  to  with- 
draw a  plan  to  which  a  significant  number  of  Members  take  excep- 
tion, and  possibly  resubmit  it  with  modifications.  The  waiting 
period,  as  Cooper  has  said,  "Institutionalizes  opportunities  for  con- 
gressional intervention  and  negotiation." 

Another  category  of  the  veto  that  may  remain  available  to  Con- 
gress is  related  to  the  appropriation  process  and  was  suggested  to 
this  committee  by  Professor  Cooper  when  he  testified  on  November 
10,  1983.  If  Congress  believes  that  a  legislative  veto  type  of  control 
over  Executive  actions  is  desirable,  it  can  include  in  an  authoriza- 
tion bill  a  waiting  period  requirement — that  is,  the  proposed  Execu- 
tive action  would  have  to  be  submitted  to  Congress  x  days  before  it 
could  go  into  effect. 

During  the  waiting  period  the  House  and/or  Senate  could  pass  a 
simple  resolution  disapproving  a  proposed  Executive  action  as  con- 
trary to  congressional  intent.  Such  a  resolution,  of  course,  would  be 
an  expression  of  intent,  and  would  have  no  force  in  law. 

At  the  same  time,  the  Appropriations  Committees  could  be  in- 
structed to  add  statutory  provisos  to  appropriation  bills  barring  the 
expenditure  of  funds  for  implementing  any  proposed  Executive 
action  that  has  been  disapproved  by  such  a  resolution,  and  any 
Member  would  be  permitted  to  raise  a  point  of  order  against  an  ap- 
propriation bill  that  did  not  include  such  a  proviso. 

To  effectuate  this  type  of  legislative  veto.  House  and  Senate  rules 
would  be  revised  to  provide  for  expedited  consideration  of  the  reso- 
lutions so  that  they  could  be  acted  on  within  the  waiting  period, 
and  for  the  procedures  proposed  for  the  consideration  of  appropria- 
tion bills.  Given  each  House's  control  over  the  procedures  by  which 
it  fashions  appropriation  measures,  it  is  likely,  but  not  certain, 
that  the  Supreme  Court  would  not  strike  down  this  form  of  legisla- 
tive veto.  In  any  case,  I  think  Congress  should  try  it. 

The  Chairman.  Would  that  kind  of  resolution  be  passed  by  both 
Houses,  or  one? 

Mr.  Maass.  Whichever  you  wish.  It  could  be  either  a  concurrent 
resolution  or  a  simple  resolution. 

The  Chairman.  Thank  you.  Professor  Maass. 

Mr.  Maass.  Turning  next  to  alternatives  to  the  legislative  veto — 
since  Mr.  Frederick  Kaiser  of  the  Congressional  Research  Service 
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has  made  available  to  this  comir. :  ttee  his  rrpilation  '^*'  alterna- 
tives to  the  legislative  veto  (CRS  Report  83-227  GOV),  I  shall  com- 
ment only  on  several  of  them  that  are  of  special  interest  in  relation 
to  the  authorization  and  appropriation  processes  which  are  the 
principal  focus  of  your  hearings  today. 

Annual  and  short-term  authorizations,  which  have  grown  re- 
markably, extraordinarily,  in  recent  years,  can  be  seen  as  another 
technique  devised  by  Congress  to  enable  the  legislature  to  continue 
to  be  effective  in  exerting  influence  over  governmental  programs. 
Thus,  if  the  veto  is  less  available.  Congress  may  wish  to  make  even 
greater  use  of  short-term  authorizations,  for  they  provide  a  routine 
for  periodically  reviewing  an  agency's  discretionary  actions  and 
modifying  or  overruling  those  that  are  objected  to. 

But  the  two  techniques  are  not  entirely  substitutable.  The  legis- 
lative veto  has  certain  advantages  that  are  not  so  easily  realized  in 
short-term  authorizations.  Where,  for  example.  Congress  has  grant- 
ed discretion  to  the  Executive  to  issue  rules  and  regulations  in  a 
given  area,  and  where  Congress  believes  that  the  Executive  has 
used  this  discretion  improperly,  it  could  be  costly  and  raise  prob- 
lems of  equity  if  Congress  can  respond  only  by  annuling  in  a  reau- 
thorization act  the  rules  that  have  already  been  put  in  effect.  This 
would  not  be  the  case  if  Congress  could  veto  the  rules  before  they 
go  into  effect. 

The  general  rule  that  there  should  be  no  legislative  provisions  in 
an  appropriation  bill  and  no  appropriations  in  an  authorization  bill 
is  long  standing  and  supported  by  many  good  reasons  that  I  need 
not  elaborate  here.  To  reinforce  this  rule  Congress  has  recently 
been  concerned  with  reducing  the  opportunities  for  placing  legisla- 
tive riders  in  appropriation  bills.  There  have  been  a  number  of  pro- 
posals to  ban  or  restrict  such  riders. 

The  most  radical  proposal  would  change  House  rules  to  prohibit 
the  Appropriations  Committee  and  the  House  from  including  in 
any  appropriation  bill  any  provision  which  would  impose  a  limita- 
tion not  contained  in  existing  law. 

Another  proposal  would  apply  the  above  prohibition  to  House 
floor  amendments  only,  leaving  the  Appropriations  Committee  free 
to  offer  provisos. 

A  third  proposal  would  prohibit  provisos  unless  the  authorizing 
committees  in  each  case  approved  them,  or,  alternatively,  unless 
these  committees  had  been  given  an  opportunity  to  consider  pro- 
posed provisions  and  make  recommendations  to  the  House  on 
whether  or  not  they  should  be  approved. 

At  the  beginning  of  this  Congress,  the  House  adopted,  as  you  so 
well  know,  a  new  rule  restricting  riders  offered  from  the  floor. 
They  can  be  offered  only  after  the  Committee  of  the  Whole  has 
completed  work  on  an  appropriation  bill,  and  then  only  if  the 
House  rejects  a  motion  to  rise  from  the  Committee  and  report  to 
the  House. 

Loss  of  the  legislative  veto  as  a  technique  of  congressional  con- 
trol over  governmental  programs  could  lead  to  a  reversal  of  this 
recent  and  in  many  ways  admirable  effort  to  reinforce  the  general 
rule  that  distinguishes  authorization  from  appropriation  bills. 

Where  Congress  cannot  overrule  an  Executive  regulation  that  is 
offensive  by  means  of  the  legislative  veto,  it  will  inevitably  make 
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efforts  to  override  the  action  in  the  next  relevant  bill  before  the 
whole  House,  which  is  likely  to  be  an  appropriation  bill.  Indeed,  I 
have  just  recommended  a  proposal  that  would  tie  the  legislative 
veto  to  the  appropriation  process. 

Congress'  use  of  nonstatutory  controls  over  Executive  discretion — 
principally  by  means  of  instructions  in  committee  reports  on  au- 
thorization and  appropriation  bills  and  procedures  for  reprogram- 
ing  appropriated  funds — has  also  increased  markedly  in  recent 
years  as  Congress  has  struggled  to  maintain  its  influence  over  gov- 
ernmental programs.  Absent  the  legislative  veto.  Congress  may 
find  it  opportune  to  make  greater  use  of  nonstatutory  instructions 
in  committee  reports.  Such  instructions  cannot  be  challenged  suc- 
cessfully under  the  Supreme  Court's  doctrine  in  the  Chadha  case, 
for  they  are  not  legally  binding.  The  Executive  can  ignore  them  if 
it  wishes  to  do  so. 

At  the  same  time,  nonstatutory  controls,  unlike  the  one-  and 
two-House  forms  of  the  legislative  veto,  raise  questions  in  terms  of 
control  by  the  whole  House  over  its  parts — over  its  committees. 
The  whole  House  cannot  normally  revise  the  wording  of  a  commit- 
tee report. 

Thus,  for  important  policy  issues  where  the  legislative  veto 
would  have  been  used  were  it  not  for  the  Supreme  Court  decision, 
nonstatutory  controls  may  not  be  an  adequate  alternative  from  the 
point  of  view  of  Congress  as  a  whole. 

In  1974,  both  the  House  and  Senate  agreed  that  the  President 
should  be  required  to  report  any  proposed  impoundments  to  the 
Congress,  but  they  disagreed  on  the  specifics  of  an  enforcement 
procedure.  The  House  bill  provided  that  the  proposed  impound- 
ments would  be  sanctioned  unless  either  House  of  Congress  disap- 
proved them  within  60  days;  the  Senate  bill,  that  the  impound- 
ments would  be  sanctioned  only  if  both  Houses  approved  them 
within  60  days. 

In  the  end,  the  Budget  Control  Act  of  1974  included  both  proce- 
dures. Impoundments  were  divided  into  two  categories,  rescissions 
and  deferrals.  In  the  first  category,  the  President  proposes  that  ap- 
propriated funds  not  be  spent,  that  they  be  rescinded,  but  they 
must  be  spent  unless  Congress  passes  a  rescission  bill  within  45 
days  following  notification  by  the  President. 

In  the  second  category,  the  President  defers  the  obligation  of  ap- 
propriated funds,  and  his  action  remains  in  effect  unless  or  until 
either  House  vetoes  it  by  passing  a  simple  resolution. 

The  first  procedure,  rescission  by  a  joint  resolution,  is  not  affect- 
ed by  the  Supreme  Court  decision.  The  second  procedure  is  now  un- 
constitutional. But  the  first  procedure  may  be  too  weak  a  control 
because  it  is  in  the  affirmative  rather  than  the  negative  mode.  It 
requires  Congress  to  act  on  every  impoundment  proposed  by  the 
President,  rather  than  to  focus  on  the  controversial  ones.  The  Con- 
gress may  wish  to  revise  the  Budget  Control  Act  in  this  regard. 

Thank  you. 

The  Chairman.  Thank  you  very  much. 

Mr.  Moakley? 

Mr.  Moakley.  Thank  you  very  much,  Professor,  your  testimony 
is  well  received,  and  it  will  be  read  very  thoroughly. 
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The  chairman  sent  me  a  note  and  asked  me  if  the  professor  was 
from  Harvard  Law  School.  He  is  not  from  Harvard  Law  School.  He 
is  from  Harvard.  The  professor  has  written  a  book,  and  a  section 
on  legislative  veto  should  be  made  available  to  the  committee. 

Mr.  Maass.  The  book  is  available  for  purchase,  published  by 
Basic  Books,  1983. 

Mr.  MoAKLEY.  I  have  one.  You  gave  me  yours. 

The  Chairman.  Professor,  if  you  have  no  objection,  we  will  incor- 
porate, following  your  testimony,  that  chapter  of  your  book. 

Mr.  MoAKLEY.  I  will  make  the  chapter  available.  Thank  you  very 
much. 

Your  testimony  was  very  interesting. 

Mr.  Derrick.  Thank  you  very  much. 

The  Chairman.  Professor,  I  would  like  to  ask  you  a  question  or 

two. 

There  are  some  of  us  at  least  who  strongly  agree  with  the  posi- 
tion taken  by  Mr.  Justice  White  in  the  Chadha  case.  We  think  the 
Court  rather  precipitously  acted  in  a  matter,  as  he  said,  it  struck 
down  more  acts  of  Congress  in  one  decision  than  has  been  invali- 
dated in  all  of  the  history  of  the  Court  and  all  of  the  history  of  the 
country. 

I  have  a  feeling  that  the  Court  had  a  general  sense  that  the  legis- 
lative veto  was  being  abused,  was  subject  to  abuse,  and  they  should 
just  strike  it  down. 

Now,  you  engage  in  serious  matters  when  you  do  that.  For  exam- 
ple, what  is  the  status  of  the  War  Powers  Act?  In  view  of  the 
sweeping  nature  of  that  decision,  is  the  War  Powers  Act  will  in 
effect?  Does  it  mean  anything  or  not?  It  is  a  tremendously  impor- 
tant matter  to  our  country. 

I  feel  that  as  the  Court  has  done  in  many  other  cases,  the  Court 
will  in  time  modify  that  decision.  As  new  situations  arise,  as  new 
deeds  develop  perhaps,  generally  new  circumstances  appear.  There- 
fore, I  do  not  think  it  is  wrong  for  the  Congress  to  enact  legislation 
that  contains  continuing  use  of  a  legislative  veto  or  appropriate  al- 
ternative to  the  veto  in  instances  where,  first,  the  Congress  feels 
conscientiously  it  can  only  dutifully  exercise  its  power  by  the  exer- 
cise of  the  veto. 

And,  second,  we  make  some  distinctions,  for  example,  we  put  in 
the  bill  that  this  bill  is  not  separable.  They  use  the  separability 
clause,  as  you  know,  very  effectively  in  that  decision. 

If  Congress  had  put  in  the  bill,  and  we  have  exercised  the  legisla- 
tive veto  after  giving  great  consideration  to  the  matter,  and  be- 
cause we  feel  it  is  necessary  to  the  exercise  of  our  legislative  func- 
tion and,  furthermore,  we  do  not  include  consciously  a  severability 
clause  in  this  legislation.  That  would  present  a  different  technical 
situation  from  what  was  presented  in  the  Chadha  case.  Let  it  go  up 
through  the  mill.  Let  the  court  of  appeals  look  at  it  and  let  the  Su- 
preme Court  consider  it.  They  might  want  to  change  or  moderate 
their  previous  decision.  They  may  limit  somewhat  the  broad  lan- 
guage they  used.  Two  of  the  Justices  thought  they  might  well  do 
that. 

I  would  appreciate  it  if  you  think  that  is  a  wrongful  course  on 
the  part  of  Congress  to  approach  the  matter  in  that  way. 
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Mr.  Maass.  In  a  sense,  my  proposal  that  Congress  use  a  special 
form  of  the  legislative  veto,  the  waiting  period  tied  to  the  appro- 
priation process,  is  just  such  a  challenge  to  the  Court.  I  think  you 
would  get  back  before  the  Court  and  the  Court  would  have  to 
decide  whether  or  not  Congress  can  use  the  legislative  veto  when  it 
derived  from  its  internal  rules  governing  the  appropriation  process. 
I  am  suggesting  that  you  try  this. 

The  Chairman.  It  was  suggested  to  me  when  you  said  the  Con- 
gress might — either  House  express  an  opinion  about  a  rule  of  some 
Executive  action  and  then  let  the  Appropriations  Committee  act 
upon  that  resolution  even  if  it  were  one. 

Mr.  Maass.  That  is  what  I  am  suggesting  and  it  is,  in  a  sense,  a 
challenge  to  the  Court.  I  am  sure  it  would  get  back  before  the 
Court  in  some  manner.  And  I  would  hope,  like  you,  that  the  Court 
would  be  willing  to  take  another  long  and  sober  look  at  the  subject 
in  the  light  of  the  inpact  of  its  previous  opinion. 

The  Chairman.  We  are  tremendously  indebted  to  you  for  your 
consideration. 

Mr.  Moakley.  I  believe  the  Supreme  Court  never  wanted  to  rule 
on  the  legislative  veto.  It  was  only  because  that  they  saw  what  was 
happening  in  Congress  with  the  generic  legislative  vote.  I  think  it 
really  turned  the  balance  of  power  around  and,  in  my  opinion,  that 
is  what  precipitated  the  Supreme  Court  in  acting  the  way  it  did. 

Mr.  Maass.  They  are  not  supposed  to  act  on  their  estimates  of 
future  conditions. 

Mr.  Moakley.  They  see  a  legislative  veto  in  the  House  with  260 
Members  on  it.  I  think  it  is  time  they  sounded  that  warning  bell 
before  we  get  ourselves  in  more  severe  trouble. 

Mr.  Maass.  Certain  critics  of  the  veto,  and  I  think  you  have  been 
among  them  in  this  regard,  have  argued  that  Congress  could  fall 
into  a  habit  of  opting  for  future  control  by  means  of  the  veto  in 
place  of  present  control  by  means  of  legislation.  Presumably  that 
could  have  happened.  But  if  you  examine  the  record,  the  facts  are 
clear  that  it  did  not  happen.  And  I  do  not  think  there  are  reasons 
to  believe  that  Congress  was  likely  to  use  the  veto  to  avoid  its  duty. 

Mr.  Moakley.  It  would  be  transferring  the  duties  to  the  regulato- 
ry agencies,  and  we  would  both  be  doing  the  work  we  are  least  able 
to  do.  We  would  have  to  put  people  on  our  staff  reading  every 
report  in  the  Federal  Register.  By  our  nonaction  we  would  be  ap- 
proving all  these  things  coming  through  the  regulatory  agencies, 
and  that  would  cause  a  great  deal  of  problems. 

Mr.  Maass.  As  I  look  down  the  Halls  of  Congress,  I  see  that 
there  are  already  more  than  enough  people  on  your  staffs  to  do 
that.  Quite  apart  from  that,  you  need  focus  on  only  the  important 
actions  of  the  regulatory  agencies. 

Mr.  Moakley.  Congressman  Derrick  believes,  too,  there  are 
enough  people  around. 

Mr.  Derrick.  I  also  need  one  more. 

The  Chairman.  May  I  observe  also,  professor,  it  seemed  to  me 
the  Court  went  too  far  in  limiting  the  capacity  of  the  Congress  to 
function.  They  held  that  the  only  way  that  the  Congress  can  func- 
tion is  in  full  dress,  white  tie,  joint  resolution  submitted  to  the 
President — that  they  have  no  authority  to  function  in  their  capac- 
ity as  a  Congress. 
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I  made  the  illustration— it  may  not  be  apt— but  the  only  function 
they  can  perform  is  to  have  a  baby. 

The  other  thing  they  said  was  that  the  only  way  we  can  act  at 
all  is  by  a  joint  resolution  submitted  to  the  President.  They  do  not 
have  to  tell  us  that  we  can  do  that.  That  is  our  legislative  power. 
So  they  did  away  with  any  function  that  we  could  exercise  of  an 
oversight  character  except  passing  another  law  to  counteract  one 
we  do  not  really  favor. 

Mr.  Maass.  That  is  correct  except,  of  course  for  the  nonstatutory 
means  which  are  not  binding. 

In  that  context,  I  do  not  think  the  Court's  decision  was  at  all  re- 
alistic in  terms  of  legislative  and  executive  relations.  Congress  has 
every  right  to  develop  new  techniques  to  try  to  keep  some  sort  of 
influence  and  control  over  governmental  programs.  Short-term  au- 
thorizations is  one  such  technique.  Many  years  ago,  most  programs 
were  authorized  without  limit  of  time.  That  is  no  longer  the  case. 

The  legislative  veto  is  another  one.  I  happen  to  think  it  is  a  terri- 
bly useful  technique,  and  I  would  like  to,  in  some  way,  have  its  ad- 
vantages preserved  even  though  the  Court  has  said  you  cannot  now 
use  it. 

The  Chairman.  You  have  been  very  helpful.  Thank  you  very 

much. 

[The  chapter  from  Professor  Maass'  book  on  legislative  veto,  re- 
ferred to  earlier,  follows:] 
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11 


The  Legislative  Veto 


IN  RECENT  YEARS  Congress  has  developed  a  new  technique,  the  legisla- 
tive veto,  for  controlling  public  policy.  By  this  means  Congress  enacts  author- 
izing legislation  that  gives  discretion  to  the  President  to  take  certain  actions 
— greater  discretion  in  many  cases  than  it  would  be  willing  to  approve  other- 
wise— and  reserves  the  right  to  subsequently  approve  or  veto  these  actiqns. 
Congress,  that  is,  subjects  the  President's  use  of  the  discretion  granted  to  a 
further  legislative  check.  A  familiar  example  is  the  law  that  authorizes  the 
President  to  prepare  plans  to  reorganize  the  executive  bureaus — to  consolidate 
agencies  and  shift  bureaus  from  one  department  to  another.  TTiese  reorganiza- 
tion plans  are  submitted  to  Congress,  and  they  go  into  effect  unless  either  the 
House  or  the  Senate  votes  to  veto  them  within  a  short  period  of  time  that  is 
specified  in  the  law — sixty  days,  for  example.  Congress  can  either  accept  the 
President's  plans  by  failing  to  act  on  them  within  the  prescribed  period  or 
reject  them  if  either  House  adopts  a  veto  resolution.  It  cannot  amend  them, 
however,  and  there  is  good  reason  for  this.  If  Congress  could  amend  the 
President's  plans,  it  could,  in  effect,  legislate  without  the  President  having  an 
opportunity  to  use  his  constitutionally  provided  right  of  veto.  Also,  the  reor- 
ganization law,  like  all  laws  that  use  the  legislative  veto,  amends  normal 
parliamentary  procedure,  providing  that  if  a  resolution  of  disapproval  is  intro- 
duced in  either  House,  that  House  will  have  the  opportunity  to  vote  on  it 
before  the  fixed  time  expires.  If  this  were  not  the  case,  friends  of  the  President 
would  be  able  to  filibuster  and  use  other  tactics  to  delay  congressional  action 
until  the  plans  had  gone  into  effect. 

The  reorganization  law,  adopted  initially  in  1939,  was  an  early  use  of  the 
legislative  veto.  Beginning  in  the  1950s,  Congress  began  to  elaborate  and 
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perfect  the  technique  for  several  purposes,  and  since  then  it  has  provided  for 
use  of  the  veto  in  legislation  authorizing  a  number  of  major  programs — for 
example,  disposal  of  government-owned  synthetic  rubber-producing  plants 
(1953),  atomic  energy  (1954),  space  (1958),  railroad  reorganization  (1973)^ 
war  powers  of  the  President  (1973),  sale  of  arms  to  foreign  nations  (1974), 
impoundment  of  appropriated  funds  (1974),  rules  and  regulations  of  certain 
agencies,  including  but  not  limited  to  those  of  the  Departn)ent  of  Education 
(1974),  Federal  Elections  Commission  (1975),  Department  of  Energy  con- 
cerning oil  allocations,  allotments,  and  other  matters  {1970s),  Federal  Trade 
Commission  (1980).  A  survey  by  Joseph  Cooper  and  Patricia  A.  Hurley  has 
identified  273  veto  provisions  enacted  between  1932  and  1976.  F'ifty-eight 
percent  of  these  were  passed  between  1970  and  1976,  eighty-three  of  them 
in  the  two-year  period  1974-1975,  which  was  in  part  a  legislative  response  to 
Watergate.  Tliese  provisions  for  congressional  review  of  executive  actions 
covered  a  broad  range  of  policy  areas.  Of  those  enacted  between  1970  and 
1976,  approximately  23  percent  related  to  energy  and  natural  resources  pro- 
grams, 17  percent  to  national  defense  and  military  construction,  35  percent 
to  foreign  affairs,  1 1  percent  to  education  and  research,  1 1  percent  to  public 
works  and  transportation,  and  the  remainder  to  several  other  areas  of  public 
policy.^ 


Forms  of  the  Legislative  Veto 


TTie  veto  has  several  forms.  In  the  negative  form  Congress  authorizes  the 
President  to  prepare  and  submit  plans.  The  President  initiates.  The  plans  go 
into  effect  in  x  days,  depending  on  the  specific  law,  unless  Congress  vetoes 
them.  The  law  can  provide  that  the  veto  be  in  the  form  of  a  concurrent 
resolution  of  disapproval  to  be  voted  on  by  both  Houses — a  two-House  veto; 
a  House  or  Senate  resolution  to  be  approved  by  a  simple  majority  (or  in  a  few 
cases  a  constitutional  majority)  of  either  House — a  one-House  veto;  a  House 
or  Senate  resolution  to  be  approved  by  a  simple  majority  of  one  House,  unless 
the  other  House  votes  to  approve  the  President's  plan — a  modified  one-House 
veto;  or  committee  resolutions  of  disapproval  to  be  voted  by  committees  that 
have  jurisdiction  over  the  subject  matter  in  both  the  House  and  Senate — a 
two-committee  veto — or  by  the  committee  in  either  House — a  one-committee 
veto. 

In  the  affirmative  form  Congress  authorizes  the  President  to  prepare  and 
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submit  plans.  The  President  initiates.  The  plans  go  into  effect  when  they  are 
approved  by  Congress,  either  by  a  concurrent  resolution  of  both  Houses  or  by 
committee  resolutions  in  either  or  both  Houses,  depending  on  the  specific  law. 

There  is  also  a  special  type  of  the  affirmative  form,  which  is  designed  to 
terminate  a  presidential  action  rather  than,  as  in  the  other  cases,  to  authorize 
one  to  begin.  The  impoundment  control  provisions  of  the  1974  Budget  Act 
illustrate  this  unusual  form  of  legislative  veto.  The  President  impounds  funds 
that  have  been  appropriated  and  reports  to  Congress  that  he  has  done  so.  To 
make  the  President's  actions  stick,  both  Houses  of  Congress  must  within 
forty-five  days  pass  a  concurrent  resolution  approving  the  President's  action 
and  rescinding  the  funds.  If  Congress  fails  to  pass  such  a  resolution,  the 
President's  imf>oundment  ceases  and  the  money  must  be  spent. 

Another  example  of  the  special  affirmative  form  is  the  War  Powers  Resolu- 
tion of  1973.  The  President's  action  in  committing  U.S.  troops  to  combat  is 
to  cease  within  sixty  days  unless  within  that  period  Congress  has  passed  and 
the  President  has  signed  a  joint  resolution  declaring  war  or  specifically  author- 
izing the  President's  action.  But  Congress  can  by  concurrent  resolution,  which 
does  not  need  the  President's  signature,  require  that  armed  forces  be  with- 
drawn before  the  sixty-day  period. 

Finally  in  the  waiting  period  form.  Congress  authorizes  the  President  to 
prepare  and  submit  plans.  The  President  initiates.  TTie  plans  go  into  effect 
after  they  have  lain  before  Congress  x  days.  Formally,  the  only  way  Congress 
can  prevent  a  plan  from  going  into  effect  at  the  conclusion  of  the  waiting 
period  is  to  pass  a  law  prohibiting  it.  Informally,  by  developing  a  record  of 
objections  in  hearings  and  on  the  floor.  Congress  can  frequently  get  the 
Executive  to  withdraw  a  plan  to  which  a  significant  number  of  members  take 
exception  and  possibly  resubmit  it  with  modifications. 

Among  these  many  alternative  forms.  Congress  selects  in  each  case  the 
one  that  corresponds  to  the  degree  of  control  over  the  Executive  that  it 
believes  to  be  desirable.  Between  1970  and  1976  the  three  most  frequently 
used  forms  were  waiting  period,  which  is  also  the  least  restrictive  on  the 
Executive  (45  percent  of  all  cases),  one-House  veto,  the  most  restrictive  of 
the  non-committee  forms  (21  percent);  and  two-House  veto  (11  percent). 
The  dominant  form  in  each  of  the  policy  areas  for  which  the  veto  was  used 
most  frequently  during  this  period  was  the  one-House  negative  form  for 
energy  and  natural  resources  (35  percent  of  cases  in  this  area),  waiting  pe- 
riod for  national  defense  and  military  construction  (59  percent),  two-House 
negative  for  foreign  affairs  (32  percent),  waiting  period  for  education  and 
research  (59  percent),  and  committee  veto  for  public  works  and  transporta- 
tion (36  percent). 
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Executive  and  Judicial  Objections  to 
the  Legislative  Veto 


All  presidents  since  Harry  S  Truman,  except  John  F.  Kennedy,  have  been  in 
conflict  with  the  Congress  over  use  of  the  veto,  holding  the  veto  procedure 
to  be  unconstitutional.  In  essence  they  argue  that  if  Congress  delegates  author- 
ity to  the  President,  it  cannot  subject  the  exercise  of  this  authority  to  a 
subsequent  veto  or  control  by  Congress,  except  by  the  enactment  of  another 
law  which  the  President  can  then  veto.  This  argument  has  not  impressed  many 
members  of  Congress  as  valid  for  several  reasons,  principally  because  Con- 
gress, all  the  time  and  in  many  ways,  subjects  authorit}'  that  it  has  by  legislation 
given  to  the  Executive  to  subsequent  legislative  control. 

Despite  the  claims  by  several  Presidents  that  the  legislative  veto  is  unconsti- 
tutional, the  Supreme  Court  as  of  January  1983  has  not  ruled  on  the  matter. 
In  December  1980,  the  Ninth  Circuit  Court  of  Appeals  in  San  Francisco  ruled 
unconstitutional  the  legislative  veto  as  used  in  the  Immigration  Act  of  1952, 
which  grants  the  Attorney  General  discretion  on  whether  or  not  to  deport 
certain  aliens  who  have  violated  immigration  laws.  Tbe  statute  allows  either 
House  by  legislative  veto  to  overturn  Department  of  Justice  orders  to  suspend 
the  deportation  of  individual  aliens,  and  the  court  ruled  that  this  violated  the 
constitutional  separation  of  powers.  The  statute  in  this  case  is  an  unusual  use 
of  the  veto  for  it  relates  to  quasi-judicial  administrative  proceedings  involving 
individuals,  whereas  normally  the  legislative  veto  is  used  in  connection  with 
broader  questions  of  legislative  policy.  The  immigration  case  has  been  ap- 
pealed to  the  Supreme  Court.  If  the  Court  upholds  the  Ninth  Circuit,  it  is 
possible  that  its  decision  will  be  based  on  the  special  circumstances  of  the 
statute,  rather  than  on  the  broader  question  of  the  veto  as  a  technique  for 
congressional  control  over  public  f)olicy. 

In  January  1982,  a  three-judge  panel  of  the  Circuit  Court  of  Appeals  for 
the  District  of  Columbia  ruled  that  the  legislative  veto  provision  of  the 
Natural  Cas  Policy  Act  of  1978,  which  provided  for  deregulation  of  natural 
gas,  was  unconstitutional.  The  law  authorized  either  House  to  veto  proposed 
rules  of  the  Federal  Energy  Regulatory  Commission.  Tbe  court  held  that  this 
violated  the  separation  of  powers  and  also  the  constitutional  requirement  that 
all  laws  be  passed  by  both  Houses  of  Congress  and  then  presented  to  the 
President  for  his  signature  or  veto.  The  Circuit  Court  held  that  the  legislative 
veto  "contravenes  the  constitutional  procedures  for  making  law,"  but  congres- 
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si'onal  supporters  of  the  technique  do  not  consider  veto  actions  to  be  legisla- 
tion. In  October  1982,  the  same  circuit  court  held  that  the  legislative  veto 
provision  of  the  Federal  Trade  Commission  (FTC)  Improvements  Act  of 
1980,  which  required  that  FTC  rules  be  subject  to  a  two-House  veto,  was 
unconstitutional  on  the  same  grounds.  These  opinions,  too,  have  been  ap- 
pealed to  the  U.S.  Supreme  Court.  Although  it  would  be  unwise  to  predict 
how  the  Court  will  decide  these  two  cases,  one  can  agree  with  Joseph  Cooper 
that  it  is  highly  probable  that  the  legislative  veto  will  survive  in  some  form. 
Certainly  Congress  could  make  the  appropriation  of  funds  for  a  program  or 
agency  contingent  upon  compliance  with  the  veto  procedures. ^ 

Let  us,  then,  put  aside  the  question  of  constitutionality  as  unresolved  and, 
instead,  analyze  the  legislative  veto  as  a  technique  for  congressional  oversight 
of  policy  and  administration  and  evaluate  it  in  terms  of  our  model  of  execu- 
tive-legislative relations. 


Evaluation  of  the  Legislative  Veto:  Its  Special 

Advantages 


The  legislative  veto  has  proved  to  be  a  powerful  technique  in  a  number  of 
situations  where  the  more  usual  means  of  congressional  control  over  executive 
conduct — appropriation,  authorization,  and  investigation  procedures — fall 
short  of  insuring  what  Congress  believes  to  be  an  adequate  degree  of  oversight 
or  control.  In  this  context.  Congress  has  used  the  veto  to  control  executive 
discretion,  protect  the  internal  integrity  of  complex  programs,  and,  occasion- 
ally, to  break  stalemates  in  the  legislative  process. 

CONTROL  DISCRETION 

The  legislative  veto  is  used  most  frequently  where  guidelines  for  the  admin- 
istrator cannot  be  defined  clearly  in  the  authorizing  statute  and  where,  at  the 
same  time,  appropriation  procedures  are  unlikely  to  be  effective  in  controlling 
the  administrator  because  money  is  not  significant;  that  is,  it  costs  as  much 
to  carry  out  one  policy  as  to  carry  out  a  very  different  one.  Where  these 
conditions  prevail,  the  administrator  could  have  wide  discretion  unchecked  by 
the  legislature  were  it  not  for  a  device  like  the  legislative  veto.  There  may  be 
several  reasons  why  guidelines  cannot  be  defined  clearly  in  the  legislation, 
among  them  insufficiency  of  data^and  uncertainty  regarding  future  events. 
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Example.  The  Eisenhower  Administration  decided  in  1953  that  the  govern- 
ment should  dispose  of  the  synthetic  rubber-producing  plants  that  the  government 
had  built  in  World  War  II  and  still  owned.  The  President  sent  a  legislative  proposal 
to  Congress  to  authorize  the  Executive  to  put  the  plants  up  for  sale.  In  considering 
that  proposal,  members  of  Congress  expressed  two  objectives.  One  objective  was  that 
the  government  should  get  as  much  for  these  plants  as  it  could  since  the  government 
had  paid  for  them  in  the  first  place.  A  second  objective  was  to  avoid  greater  concen- 
tration of  rubber  production  in  a  small  number  of  industries,  that  is,  to  dispose  of  the 
plants  in  a  way  that  did  not  frustrate  the  government's  antitrust  policies.  Congress 
could  not  at  the  time  decide  what  relative  weight  to  give  to  each  objective  because 
to  do  so  depended  on  which  companies  would  bid  for  the  plants.  However,  the 
companies  would  not  bid  until  there  was  legislation  authorizing  the  Executive  to 
dispose  of  them. 

In  these  circumstances.  Congress  passed  a  bill  stating  the  two  objectives,  directing 
the  President  to  put  the  plants  up  for  bid  and,  having  received  bids,  to  prepare  a  single 
plan  for  disposing  of  all  of  the  plants,  with  these  two  objectives  in  mind.  TTiis  plan 
would  then  go  into  effect  unless  either  House  of  Congress  vetoed  it  within  thirty  days. 

Having  called  for  and  received  bids  for  the  plants.  President  Eisenhower  prepared 
a  single  plan  on  how  to  dispose  of  them  and  submitted  it  to  Congress.  Both  Houses 
of  Congress  held  hearings,  a  Senate  subcommittee  under  Paul  Douglas  (D.  !L)  exten- 
sive hearings.  The  committees  decided  that  the  President  had  established  an  equitable 
balance  between  the  two  objectives  and  they  recommended  that  his  plan  not  be  vetoed. 

Example.  In  1974  Congress  decided  that  it  should  have  a  voice  in  decisions  to 
sell  large  amounts  of  arms  to  foreign  governments,  which  until  then  was  largely  a 
matter  of  executive  discretion.  But  it  was  difficult  to  write  meaningful  standards  in  an 
authorizing  bill  for  several  reasons,  principally  the  sudden  and  radical  changes  that  can 
occur  in  unstable  foreign  governments.  TTie  legislative  veto  was  adopted  in  lieu  of 
standards.  The  President  initiates  a  sale  plan  and,  in  this  case,  it  requires  a  concurrent 
resolution  of  both  Houses  to  veto  a  sale  proposed  by  the  President.  TTie  legislative  veto 
provisions  of  the  1974  act  were  refined  and  expanded  in  the  Arms  Export  Control  Act 
of  1976. 

Certain  critics  of  the  legislative  veto  have  argued  that  Congress  will  fall  into 
a  habit  of  opting  for  future  control  through  the  veto  in  place  of  present  control 
through  the  definition  of  clear  statutory  goals.  Presumably  this  could  happen, 
but  the  facts  are  clear  that  it  hasn't  happened,  and  there  are  no  reasons  to 
believe  that  Congress  is  likely  to  use  the  veto  as  a  device  for  avoiding  its  duty 
to  define  goals  in  lawmaking.' 

PROTECTING  INTEGRITY  OF  PLANS 

A  second  type  of  situation  in  which  the  legislative  veto  has  unique  advan- 
tages occurs  when  there  is  a  perceived  need  to  protect  the  internal  integrity 
of  a  plan  or  program.  Recall  that  the  plans  prepared  by  the  Executive  may  not 
be  amended  by  Congress.  Congress  can  only  veto  an  £ntire  plan;  it  is  all  or 
nothing.  Two  examples  will  illustrate  this  use  of  the  veto. 
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Example  The  Region?.!  Rail  Reorganization  Act  of  y.g'Jl  provided  for  f-tderal 
support  in  reorganiziiig  iht:  baiiXrupt  freight  rail  systems  in  the  Northeast  and  Mid- 
west, which  included  the  Pcnr  Central,  Lehigh,  Central  of  Nev,'  Jersey,  and  others. 
A  slimmed-down  system  would  be  operated  by  a  new  government-sponsored  entity, 
Conrail,  but  planning  for  the  system,  including  specifying  the  routes  to  be  retained  and 
routes  to  be  abandoned,  was  to  be  done  by  another  organization  called  the  United 
States  Railway  Association  (USRA).  USRA's  final  system  plan  was  to  be  submitted  to 
Congress  and  to  become  effective  sixty  days  thereafter  unless  it  was  vetoed  by  either 
House  in  that  period.  If  vetoed,  then  USRA  was  to  submit  a  revised  plan  which  would 
also  be  subject  to  a  legislative  veto. 

A  principal  reason  for  using  the  legislative  veto  in  this  case  was  to  control  the 
inevitable  objections  that  would  be  made  in  Congress  to  abandonment  of  specific 
routes.  The  Massachusetts  congressional  delegation,  for  example,  would  likely  object 
to  abandoning  trackage  that  served  Gardner,  Massachusetts,  and  the  Pennsylvania 
delegation  to  abandoning  routes  that  served  Hershey,  Pennsylvania.  Without  some 
constraints  on  amendments  to  retain  routes  that  USRA  considered  to  be  uneconomical 
and  irrational,  the  internal  integrity  and  economic  viability  of  the  new  system  might 
be  in  jeopardy.  With  a  legislative  veto,  however,  no  members  could  succeed  in  amend- 
ing the  plan  for  the  purpose  of  preventing  abandonment  of  routes  in  their  districts. 
They  could  only  vote  against  the  full  plan. 

Wlien  USRA  presented  its  plan  to  Congress  in  1975,  there  was  grumbling  by  a 
number  of  members  about  routes  that  were  to  be  abandoned,  and  several  bills  were 
introduced  that  would  have  directed  USRA  to  continue  certain  routes,  but  the  plan 
was  not  vetoed  and  the  bills  were  not  adopted. 

Example.  The  Carter  Administration's  1978  arms  sale  package  of  $4.8  billion 
in  war  planes  to  Egypt,  Saudi  Arabia,  and  Israel,  submitted  under  authority  of  the 
previously  mentioned  1976  act,  is  another  example  of  the  use  of  the  legislative  veto 
to  protect  the  internal  integrity  of  plans.  Israel's  supporters  in  the  United  States 
objected  strongly  to  tying  the  three  together.  TTiey  wanted  to  deny  arms  to  Egypt  and 
Saudi  Arabia  but  to  approve  them  for  Israel.  Tlie  President  presented  the  three-in-one 
plan  and  insisted  that  tying  the  three  together  was  a  linchpin  of  U.S.  foreign  policy 
in  the  Middle  East.  A  resolution  of  disapproval  was  introduced,  but  it  was  defeated 
in  the  Senate.  TTie  House  did  not  then  need  to  vote  since  under  the  Arms  Expert 
Control  Act  it  requires  a  concurrent  resolution  of  both  Houses  to  kill  the  President's 
plan. 


BREAKING  STALEMATES  IN  THE  LEGISLATIVE  PROCESS 

Where  there  is  agreement  among  major  parties  that  legislation  is  needed, 
but  where  there  is  a  temp>orary  stalemate,  either  within  the  Congress  or 
between  Congress  and  the  Executive,  that  makes  it  imp>ossible  to  reach  agree- 
ment on  the  specific  provisions  of  a  program,  the  legislation  can  be  enacted 
in  general  terms,  and  the  detailed  provisions  can  be  considered  subsequently 
when  the  President  has  initiated  his  plans.  Use  of  the  veto  for  this  purpose 
is  rare. 
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Example.  In  1977  legislation  fo  extend  authorization  of  tlic  Export-Import  Bank 
for  two  years,  the  House  included  a  ban  on  the  export  of  Alaskan  oil  to  Japan.  The 
Senate  refused  to  go  along  with  a  total  ban.  TTie  compromise,  struck  in  a  conference 
of  the  two  Houses  and  enacted,  authorizes  the  President  to  allow  exports  if  he  finds 
this  to  be  "in  the  national  interest,"  but  his  decision  is  subject  to  a  veto  by  either  House 
of  Congress  within  sixty  days. 

RESOLVING  CONFLICTS  INVOLVING  CONGRESSIONAL  DISTRUST  OF 
EXECUTIVE  AGENCIES 

In  infrequent  cases  congressional  distrust  of  an  executive  agency  is  so 
profound  that  the  legislature  is  hesitant  to  grant  to  administrators  the  type  of 
discretion  that  would  normally  be  granted  and  that  is  necessary  to  carry  out 
the  agency's  program.  In  such  cases  the  legislative  veto  is  a  conflict  resolving 
measure  that  enables  a  program  to  move  forward,  while  Congress  keeps  its 
administrators  on  short  rein. 


Evaluation  of  the  Legislative  Veto:  Its  Several  Forms 


With  this  understanding  of  the  unique  qualities  of  the  legislative  veto  as  a 
technique  for  congressional  oversight  of  policy  and  administration,  its  several 
forms  can  be  evaluated. 

First,  the  negative  form  of  the  legislative  veto,  in  which  the  President's  plan 
goes  into  effect  unless  vetoed  by  either  or  both  Houses,  is  almost  always 
preferable  to  the  affirmative  form,  in  which  the  President's  plan  goes  into 
eff^ect  only  if  both  Houses  of  Congress  approve  it  by  concurrent  resolution. 
Tlie  reasons  for  this  are  illustrated  in  the  following  example. 

Example.  In  chapter  9  I  described  the  circumstances  that  led  to  enactment  of 
the  impoundment  control  provisions  of  the  Budget  Control  Act  of  1974-  To  control 
the  President's  impounding  of  appropriated  funds.  Congress  could  have  passed  legisla- 
tion prohibiting  the  practice  but  this  they  did  not  want  to  do,  because  there  would 
always  be  many  cases  where  most  members  would  agree  that  appropriated  funds  should 
not  be  spent.  Nor  was  Congress  able  to  draft  meaningful  standards  specifjing  the 
conditions  under  which  the  President  should  be  allowed  to  impound  because  these 
conditions  varied  so  much  from  program  to  program.  Tl-us  they  adopted  the  legislative 
veto. 

The  bill  approved  by  the  House  used  the  negative  form — a  President's  order  to 
rescind  appropriations  would  be  effective  unless  either  House  vetoed  it  within  sixty- 
days.  Tlie  Senate  bill  used  the  affirmative  form— a  rescission  order  would  expire  after 
sixty  days  and  the  money  must  be  spent  unless  both  Houses  approved  it  by  concurrent 
resolution.  TTie  Senate  refused  to  yield  on  rescissions  and  its  form  was  accepted 
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reluctantly  by  the  House.  But  From  the  point  of  view  of  congressional  control  of  the 
Executive,  it  was  the  weaker,  less  effective  form. 

TTie  point  is  this:  the  President  may  submit  dozens  of  rescission  orders  in  any  fiscal 
year.  Under  the  affirmative  form,  Congress  must  consider  all  of  them,  especially  the 
least  controversial  ones,  for  without  congressional  action  in  both  Houses,  the  President 
must  spend  the  money.  Under  the  negative  form.  Congress  can  focus  only  on  the 
controversial  orders.  It  can  devote  its  time  and  attention  to  salient,  important  programs 
and  ignore  the  others  since  the  President's  proposals  to  rescind  funds  for  the  latter  will 
be  effective  unless  vetoed. 

In  other  words,  the  Senate  bill  was  the  stronger  of  the  two  only  in  a  formalistic  sense, 
only  in  terms  of  abstract  categories  of  statutory  instruments.  In  a  realistic  sense  the 
House  bill  was  more  powerful,  for  it  retained  legislative  power  in  the  Congress  and  at 
the  same  time  enabled  the  Congress  to  focus  on  important  issues  and  priorities,  by 
selecting  the  imf>oundments  that  should,  in  their  view,  be  debated  in  terms  of  possible 
veto.'* 

Second,  the  one-House  or  two-House  forms  of  the  legislative  veto  are  almost 
always  preferable  to  the  committee  form — that  is,  the  form  in  which  the 
President's  plan  goes  into  eflPect  unless  vetoed  by  committee  resolutions  or  goes 
into  effect  v/hen  approved  by  committee  resolutions.  The  problem  with  the 
committee  form  is  that  by  using  it.  Congress  could  be  delegating  too  much 
authority  to  its  committees.  Committees  play  an  important  role  in  legislative 
veto  actions  in  any  case.  Proposals  to  veto  the  President's  plans  are  referred  to 
committees  which  hold  hearings  on  the  plans  and  recommend  to  the  whole 
House  whether  or  not  they  should  be  vetoed.  TTie  issue  is  authority  to  make  final 
decisions  for  Congress.  Clearly  Congress  would  not  vest  in  its  committees 
powers  of  final  decision  over  legislation.  On  the  other  hand,  Congress  is  willing 
to  grant  to  its  committees  final  powers  with  respect  to  selecting  the  witnesses  for 
their  hearings.  Legislative  veto  actions  lie  between  these  two  extremes.  But  if 
the  legislative  veto  is  used  for  the  reasons  that  I  have  suggested,  it  will  normally 
concern  matters  of  such  importance  that  the  whole  House  should  have  an 
opportunity  to  review  the  work  of  its  committees  if  it  wishes  to  do  so. 

Third,  a  straightforward  form  of  the  legislative  veto  procedure  is  preferable 
to  a  convoluted  form.  In  1979  the  Carter  Administration,  having  opposed  the 
legislative  veto  with  vigor,  said  it  would  not  object  to  a  new  proposed  form 
which  was  adopted  in  the  Casoline  Rationing  Act  of  that  year.  According  to 
this  form,  the  President's  plan  can  be  vetoed  by  a  joint  resolution  of  both 
Houses  of  Congress.  The  President  can  then  veto  the  joint  resolution,  and  the 
Congress  can  by  a  two-thirds  majority  in  both  Houses  override  the  President's 
veto  of  the  joint  resolution  which  vetoed  the  President's  plan. 

Such  a  convoluted  parliamentary  procedure  can  only  reduce  the  confidence 
of  citizens  in  their  system  of  government.  Imagine,  if  you  will,  a  voter  trying 
to  make  sense  out  of  daily  newspaper  reports  on  the  extended  parliamentary 
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moves  involved  in  such  a  procedure.  Tlie  one-House  and  the  two-House 
legislative  vetoes  are,  on  the  other  hand,  straightforv^•ard  enough. 

Fourth,  the  form  of  the  legislative  veto  authorizing  the  President  to  submit 
to  Congress  the  plans  that  are  subject  to  veto  is  almost  always  preferable  to 
the  form  which  authorizes  the  executive  departments  and  agencies  to  submit 
plans  directly  to  Congress  or  to  congressional  committees.  The  point  is  that 
the  agency  form  can  encourage  a  type  of  agency-committee  relations  in  which 
the  President,  the  only  elected  member  of  the  Executive,  is  cut  out  of  the 
decision  process. 


The  Legislative  Veto  and  Administrative  Rules 

and  Regulations 

Between  1972  and  1981  Congress  initiated  statutory  provisions  for  legi.slative 
veto  of  the  rules  and  regulations  of  several  agencies,  and  since  1975  it  has  been 
considering  legislation  to  apply  the  procedure  to  the  rules  and  regulations  of 
most  departments  and  agencies.  Use  of  the  veto  to  oversee  and  control  agency 
rulemaking  fits  squarely  into  the  first  category  for  which  the  veto  is  so  well 
adapted — where  administrators  have  been  given  broad  discretion  because 
guidelines  cannot  be  defined  clearly  in  authorizing  statutes  and  where  appropri- 
ation and  other  procedures  are  ineffective  in  controlling  this  discretion.  For 
agencies  with  broad  discretion,  their  rules  and  regulations  are  important  policy 
instruments.  As  such  the  rules  should  be  subject  to  congressional  oversight  to 
determine  if  they  are  consistent  with  the  intent  of  the  legislation  that  they 
purport  to  implement.  In  recommending  use  of  the  legislative  veto  for  agency 
rules  and  regulations  under  the  Education  Amendments  Act  of  1 974  the  House 
Committee  on  Education  and  Labor  said:  "The  problem  which  this  amend- 
ment seelcs  to  meet  is  the  steady  escalation  of  agency  quasi-legislative  power, 
and  the  corresponding  attrition  in  the  ability  of  the  Congress  to  make  the  law." 
The  late  Judge  Harold  Leventhal  of  the  Circuit  Court  of  Appeals  for  the 
District  of  Columbia  testified  before  the  House  Rules  Committee  in  October 
1979,  opposing  legislation  to  subject  administrative  rules  and  regulations  to 
congressional  veto.  He  said  in  effect  that  the  examination  of  rules  and  regula- 
tions to  determine  if  they  are  in  accord  with  legislative  intent  is  more  properly 
a  function  of  the  courts  than  of  the  legislature.  But  how  can  this  be?  Is  the 
Congress  not  likely  to  have  a  more  accurate  and  policy-relevant  view  of 
legislative  intent  than  a  random  judge?  In  opposing  the  legislative  veto,  Judge 
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Leventhal  argued  that  the  veto  would,  by  its  nature,  tend  to  reduce  judicial 
scrutiny  of  arguments  that  agencies'  actions  exceed  legislative  "contempla- 
tion." Perhaps  it  is  not  unwise  to  supplement  a  judge's  opinion  of  what  the 
legislature  contemplated  with  the  legislature's  opinion  of  its  own  contempla- 
tion. The  legislative  veto  is  a  means  for  doing  this  in  cases  where  other 
techniques,  such  as  appropriations,  do  not  provide  adequate  oversight  of 
agency  rulemaking. 

At  these  same  hearings,  Richard  Boiling  (D.  MO),  chairman  of  the  Rules 
Committee,  expressed  his  concern  that  legislative  veto  of  agency  rules  and 
regulations  would  lead  to  excessive  influence  by  special  interests  and  that  the 
agencies  would  become  too  sensitive  to  the  current  preferences  of  certain 
legislators,  especially  those  on  the  committees  that  review  executive  proposals 
that  are  subject  to  veto.  Boiling's  concern  is  similar  to  that  of  certain  academic 
critics  who  have  argued  that  the  legislative  veto  encourages  a  pathological  form 
of  bureau— committee  relations.  Iron  triangles  and  whirlpools  involving  bu- 
reaus, committees,  and  interest  groups  derive  advantages  from  broad  legisla- 
tive standards  coupled  with  a  legislative  veto.'  These  criticisms  and  apprehen- 
sions are  misplaced  or  exaggerated  for  several  reasons.  First,  use  of  the 
preferred  forms,  which  enable  the  whole  House  to  review  committee  actions 
and  the  President  to  review  agency  proposals,  reduces  opportunities  for  exces- 
sive influence  by  special  interests.  Joseph  Cooper  of  Rice  University  said  in 
the  excellent  paper  that  he  submitted  for  the  record  when  he  testified  before 
the  Rules  Committee: 

The  overall  result  of  veto  usage  is  therefore  not  unresponsive  and  unaccountable 
control  by  committees,  but  rather  extension  of  the  political  processes  that  lie  at  the 
heart  of  representative  government  into  areas  of  administrative  policy-making  where 
they  are  weak  and  attenuated.  If  reliance  on  committees  in  the  veto  process  impairs 
representative  government,  this  constitutes  an  unanswerable  indictment  of  the  regular 
legislative  process  as  well. 

Second,  in  response  to  Congressman  Boiling's  concern,  special  interests 
work  wherever  authority  lies.  If  Congress  elects  to  review  agency  rules  and 
regulations  for  certain  major  programs,  the  lobbyists  will  work  in  the  agencies 
to  get  them  to  draft  agreeable  rules  and  then  in  Congress  to  get  the  rules 
approved  or  vetoed.  If  Congress  elects  not  to  review  agency  rules  and  regula- 
tions, then  the  lobbyists  will  simply  increase  their  efforts  in  the  agencies.  The 
corridors  of  the  departments  are  as  crowded  with  lobbyists  as  are  those  of  the 
Capitol. 

Some  critics  of  the  legislative  veto  complain  that  it  introduces  unnecessary 
political  considerations  into  administrative  rulemaking,  reducing  the  fairness 
and  objectivity  of  the  process  as  it  is  conducted  in  the  agencies  under  "notice 
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and  comment"  provisions  of  the  Administrative  Procedure  Act.  But  these 
critics'  views  of  agency  rulemaking  are  a  fiction;  the  record  is  clear  that  interest 
groups,  frequently  those  with  the  greatest  financial  resources,  have  a  tremen- 
dous influence  on  the  process.  As  West  and  Cooper  have  said;  "It  is  simplistic 
to  assume  that  intense,  well-organized  interests  gain  a  special  advantage  in  the 
veto-based  legislative  oversight  process  which  they  lack  in  administrative  rule- 
making."^  Furthermore,  only  some  of  the  agency  rules  for  which  legislative 
vetoes  have  been  adopted  or  are  being  considered  are  covered  by  the  Adminis- 
trative Procedure  Act. 

A  procedure  for  legislative  veto  of  proposed  rules  and  regulations,  if  it  is 
structured  to  require  that  the  President  transmit  the  rules  to  Congress,  has  the 
additional  advantage  of  firming  up  the  President's  control  over  the  bureauc- 
racy in  rulemaking.  Some  members  believe,  however,  that  the  President 
should  not  have  supervision  over  rules  and  regulations  of  the  so-called  indepen- 
dent regulatory  commissions.  In  that  case,  the  President  could  be  required  to 
submit  the  proposed  rules  as  drafted  by  the  commissions,  but  with  his  own 
comments  attached  to  them.  These  could  include,  if  he  believes  it  desirable, 
a  recommendation  that  they  be  vetoed. 

In  conclusion,  if  used  with  restraint  in  the  types  of  cases  I  have  indicated, 
this  new  technique  of  legislative  control,  the  veto,  has  great  significance  as  a 
device  for  improving  congressional  oversight  and,  at  the  same  time,  improving 
presidential  leadership.  A  State  Department  official  responsible  for  arms  sales 
has  said  of  the  veto:  "It  focuses  executive  branch  decision-making  in  a  way 
no  other  thing  can.  It  makes  the  executive  branch  think  about  the  real  purpose 
of  selling  weapons  in  the  first  place — rather  than  just  giving  in  to  a  good  friend 
— ^because  you  know  you're  going  to  be  confronted  with  those  questions  when 
you  get  to  the  Hill."'^  If  on  the  other  hand  Congress  uses  the  veto  widely  and 
without  discrimination,  then  it  will  serve  neither  purpose  well. 

As  government  programs  have  become  more  numerous  and  complex,  both 
the  Executive  and  Congress  have  sought  new  techniques  to  implement  and 
control  them.  For  the  Executive  there  have  been  legislative  clearance,  pro- 
gram budgeting,  systems  analysis,  and  the  like.  For  the  Congress,  new  budge- 
tary techniques,  short-term  authorizations,  and  the  legislative  veto.  As  Cooper 
said  in  his  statement  before  the  House  Rules  Committee: 

Opponents  of  the  veto  should  perhaps  be  reminded  that  the  role  of  parties  in  our 
system,  the  use  of  the  President's  veto  for  policy  purposes,  presidential  bill-drafting  and 
bargaining  in  the  lawmaking  process,  the  attachment  of  provisos  to  appropriations  bills, 
continuing  oversight  by  congressional  committees — all  at  one  time  or  another  violated 
conventional  conceptions  of  sound  or  good  practice  and  were  bitterly  attacked.  Yet, 
all  represented  adaptations  to  institutional  needs,  survived,  and  have  subsequently  been 
regarded  as  quite  tolerable  and  even  essential. 
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The  Chairman.  Our  next  witness  is  Prof.  Allen  Schick  of  the 
University  of  Maryland.  Thank  you  for  coming. 

STATEMENT  OF  PROF.  ALLEN  SCHICK,  UNIVERSITY  OF 

MARYLAND 

Dr.  Schick.  Thank  you,  Mr.  Chairman.  I  am  very  glad  that  on 
February  29,  this  committee  is  listening  before  it  leaps,  and  I  am 
sure  that  it  wdll  enable  us  to  reach  an  understanding  of  how  to  pro- 
ceed in  the  wake  of  the  Chadha  decision. 

Mr.  Chairman,  I  will  refer  to  excerpts  from  my  statement  and 
ask  that  the  entire  statement  be  placed  in  the  record. 

The  Chairman.  Without  objection,  it  will  be  received. 

Dr.  Schick.  Mr.  Chairman,  I  welcome  this  opportunity  to  discuss 
the  implications  of  the  Chadha  decision  for  the  appropriations  and 
authorizations  processes.  My  statement  will  also  consider  proposals 
for  a  constitutional  amendment  that  would  give  Congress  a  legisla- 
tive veto  and  the  President  an  item  veto. 

In  assessing  the  manner  in  which  the  legislative  and  executive 
branches  might  adapt  to  loss  of  the  legislative  veto,  it  is  necessary 
to  identify  the  factors  that  give  rise  to  legislative  efforts  to  control 
administrative  actions.  Legislative  vetoes  flourished  because  Con- 
gress delegated  power  to  administrative  organs  but  did  not  trust 
them  to  use  that  power  wisely.  Thus,  two  conditions  coexist  in  use 
of  the  veto  and  other  legislative  controls:  delegation  of  power  and 
mistrust  of  power. 

More  than  half  of  the  legislative  vetoes  nullified  by  Chadha  were 
enacted  during  the  1970's,  a  decade  during  which  Congress  delegat- 
ed but  did  not  trust.  After  the  twin  blows  of  Vietnam  and  Water- 
gate, Congress  could  not  safely  assume  that  Presidential  power 
would  be  used  benignly  or  prudently. 

When  Congress  does  not  delegate  or  trust,  it  reaches  for  any 
means  at  its  disposal  to  ensure  that  governmental  power  is  not 
misused.  Thus,  in  the  1970's,  in  addition  to  the  legislative  veto,  we 
had  more  limitations  and  riders  in  appropriations  bills,  and  we  also 
had  more  annual  and  short-term  authorizations.  Thus,  the  1970's 
demonstrated  that  legislative  vetoes  tend  to  be  accompanied  by 
other  restrictions;  rather  than  being  substitutes  for  the  veto,  au- 
thorization and  appropriations  controls  are  spawned  by  the  same 
conditions  that  spur  Congress  to  subject  public  agencies  to  other  re- 
strictions. 

Now,  if  we  are  going  to  look  at  what  happens  after  Chadha,  it 
would  be  prudent  to  examine  why  it  is  that  the  legislative  veto  is 
regarded  as  so  useful.  Its  key  virtue  was  that  it  established  a  flexi- 
ble relationship  between  the  two  political  branches  of  Government. 
The  legislative  veto  neither  barred  nor  licensed  particular  adminis- 
trative actions.  Rather  it  established  a  framework  within  which 
agents  of  the  two  branches  could  discuss  their  salient  interests  and 
differences  and  hammer  out  accommodations.  In  an  era  of  mistrust 
between  the  two  branches,  when  national  leaders  often  were  uncer- 
tain about  the  policies  that  should  be  pursued  but  were  sensitive  to 
the  outcomes  that  they  wished  to  avoid,  the  legislative  veto  permit- 
ted the  continuing  and  necessary  business  between  these  warring 
power  centers  to  be  conducted  in  a  civil  and  effective  manner.  Be- 
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cause  they  contained  veto  provisions,  controversial  laws  could  be 
enacted.  Because  it  was  armed  with  the  veto,  Congress  could  dele- 
gate but  still  oversee  administrative  activities. 

It  is  important  in  responding  to  Chadha  to  preserve  this  flexible 
relationship  between  the  two  branches. 

The  need  for  flexibility  suggests  that  Congress  should  not  seek  a 
single  uniform  remedy  for  Chadha,  but  should  encourage  piece- 
meal adjustment  as  the  need  or  opportunity  arises.  Legislative 
vetoes  were  installed  provision  by  provision  in  a  selective  approach 
that  permitted  Congress  to  exercise  tight  control  when  that  was 
deemed  necessary  but  gave  agencies  broad  discretion  when  that 
was  deemed  to  be  appropriate.  Although  much  has  been  made 
about  the  seemingly  large  number  of  vetoes  invalidated  by 
Chadha,  the  fact  is  that  most  of  the  relationships  between  the  two 
branches  were  not  governed  by  vetoes,  maybe  1  percent,  5  percent, 
not  at  all  the  rest. 

I  am  confident  that  without  a  comprehensive  solution.  Congress 
will  successfully  adjust  to  life  without  the  veto  by  devising  proce- 
dures and  controls  that  are  sensitive  to  the  particulars  of  each  case 
and  to  the  relationship  between  it  and  the  affected  agency. 

This  line  of  reasoning  leads  me  to  argue  against  a  constitutional 
amendment  which  would  trade  a  legislative  veto  for  an  item  veto. 
A  blanket  legislative  veto  in  the  Constitution  would  mean  that  this 
would  become  boilerplate  in  authorizing  legislation,  inserted 
merely  as  a  matter  of  routine,  not  because  Congress  had  any  cause 
for  concern.  A  blanket  veto  might  induce  carelessness  in  the  dele- 
gation of  power  to  agencies,  and  would  rigidify  relationships  be- 
tween the  two  branches. 

I  would  also  urge  that  the  item  veto  be  rejected.  It  would  not  do 
very  much  to  control  spending.  It  would  not  significantly  amelio- 
rate the  budget  crisis  that  now  besets  the  Nation.  An  item  veto 
would,  to  put  it  bluntly,  strengthen  the  bargaining  powers  of  the 
President  whenever  his  spending  priorities  diverged  from  those  of 
Congress.  The  President  would  be  able  to  dictate  the  mix  of  ex- 
penditures, though  total  spending  might  not  be  affected. 

I  see  no  justification  for  strengthening  Presidential  power  merely 
for  the  purpose  of  impairing  Congress  role  in  setting  national  prior- 
ities. Those  who  want  to  do  something  about  the  budget  crisis 
should  seek  realistic  solutions,  not  escapist  slogans  which  do  noth- 
ing but  score  political  points. 

Let  me  turn  now  to  the  remedies  Congress  may  have  in  its  ap- 
propriations, authorizations,  and  impoundment  actions.  With  re- 
spect to  appropriations,  it  is  too  early  to  ascertain  whether  C/iad/ia 
will  lead  to  more  legislation  and  limitations  in  appropriations.  My 
impression  is  that  fewer  such  provisions  were  added  in  the  1983 
session,  but  the  dropoff — if  there  was  one — was  due  mostly  to  the 
enactment  of  relatively  clean  continuing  appropriations  which  con- 
tained less  legislation  than  had  been  the  case  in  previous  years. 

Despite  Chadha,  I  would  urge  the  committee  not  to  open  money 
bills  to  more  limitations  and  legislation.  By  retaining  the  current 
rules,  the  House  and  the  Senate  would  permit  piecemeal  and  flexi- 
bility adjustments  to  the  loss  of  the  legislative  veto. 

Limitations  are  crude  instruments  compared  to  the  legislative 
veto.   Under  the   precedents   of  the   House,   limitations  must  be 
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worded  narrowly  and  rigidly.  They  cannot  compel  administrative 
action,  nor  can  they  be  contingent  on  certain  happenings.  This  was 
illustrated  a  few  years  ago  when  a  proposed  limitation  to  prohibit 
abortions  except  when  the  health  of  the  mother  was  endangered 
was  ruled  out  of  order,  and  the  House  therefore  was  impelled  to 
adopt  an  absolute  ban  against  abortions. 

There  is  one  area,  sir,  where  I  would  urge  that  the  rules  be  tight- 
ened, and  that  pertains  to  continuing  appropriations  because  these 
are  not  deemed  to  be  general  appropriations.  They  are  not  subject 
now  to  the  rule  XXI  bar  against  legislation  in  these  bills.  This  in- 
terpretation emerged  at  a  time  when  continuing  resolutions  were 
quite  limited  in  scope.  However,  recent  continuing  resolutions  have 
covered  most — and  in  a  few  years — all  of  the  regular  supply  bills. 

With  respect  to  authorizations,  I  understand  the  temptation  that, 
because  of  Chadha,  Congress  should  convert  to  more  annual  au- 
thorizations, but  I  hope  that  this  course  of  action  is  rejected.  What 
might  make  sense  in  isolated  cases  would  greatly  overload  Con- 
gress and  delay  essential  business  if  annual  authorizations  were 
broadly  applied. 

This  year,  for  example,  it  is  now  about  to  be  March,  virtually 
none  of  the  required  authorization  bills  have  been  enacted  into  law 
which  means  that  the  House  is  faced  with  but  two  possibilities, 
either  delay  appropriations  until  the  authorizations  are  enacted  or 
ignore  the  authorization  process  altogether  and  proceed  forward 
with  appropriation.  And  within  2  months,  the  chairmen  of  the  Ap- 
propriations Subcommittees  will  be  coming  forward  to  ask  that 
they  be  permitted  to  proceed  with  their  bills,  regardless  of  the 
status  of  authorization.  To  have  more  annual  authorization,  would 
make  that  matter  much  worse  rather  than  better. 

I  would  recommend  that  this  committee  put  the  House  back  in 
order  by  inscribing  a  2-year  minimum  term  for  authorizations  in 
the  rules.  Biennial  legislative  action,  in  tandem  with  annual  appro- 
priations, would  furnish  ample  opportunity  for  Congress  to  oversee 
government  agencies  and  take  corrective  action.  A  2-year  mini- 
mum on  authorizations  would  decongest  the  floor,  restore  a  work- 
ing relationship  between  Congress  and  the  executive  branch,  allow 
the  House  to  function  in  accord  with  its  rules,  and  permit  agencies 
to  organize  their  work  in  a  more  effective  manner.  A  2-year  mini- 
mum would  still  allow  exceptions  in  cases  where  closer  scrutiny 
was  deemed  necessary. 

Along  with  minimum  durations  for  authorizations.  Congress 
should  consider  the  imposition  of  maximum  terms.  The  purpose 
would  not  be  to  sunset  Government  programs  or  agencies,  but  to 
ensure  that  their  actions  are  periodically  reviewed  by  Congress  in 
the  exercise  of  its  legislative  power.  Just  as  virtually  all  annual  au- 
thorizations apply  to  permanent  programs  and  are  renewed  each 
year  so,  too,  virtually  all  programs  converted  from  permanent  to  5- 
year  authorizations,  if  that  were  the  duration  deemed  most  suita- 
ble, would  be  extended  prior  to  expiration.  But  in  the  course  of  re- 
authorizing these  programs.  Congress  would  have  an  opportunity 
to  enact  do's  and  don'ts  with  respect  to  past  or  prospective  agency 
actions.  This  would  be  effective  compensation  for  loss  of  the  legisla- 
tive veto. 
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With  respect  to  impoundment  control,  Professor  Maass  has  de- 
scribed the  intent  of  the  1974  Impoundment  Control  Act  and  the 
fact  that  part  of  the  act  pertaining  to  deferrals  has  been  nullified 
by  the  Supreme  Court.  As  a  consequence,  this  area  of  impound- 
ment can  once  again  become  a  battle  round  between  the  legislative 
and  executive  branches. 

It  is  true,  as  was  pointed  out  by  Mr.  Conte,  that  the  White  House 
has  indicated  that  it  will  be  reponsive  to  congressional  actions  with 
respect  to  impoundments,  even  in  the  absence  of  a  legislative  veto. 
Nevertheless,  I  think  it  is  important  to  restructure  proper  controls 
in  response  to  the  Court's  decision.  I  would  divide  the  world  of  im- 
poundment into  three  categories  with  separate  rules  pertaining  to 
each  of  them.  First  would  be  a  category  called  reserves.  These  are 
the  kinds  of  impoundments  permitted  by  the  Anti-Deficiency  Act. 
They  are  usually  not  controversial.  They  are  intended  solely  for  ef- 
ficiency and  not  to  change  the  priorities  or  policies  of  Congress.  In 
these  cases,  these  reserves  would  continue  in  effect  unless  over- 
turned by  enactment  of  Congress  and  signed  into  law  by  the  Presi- 
dent. 

Second,  with  respect  to  withholding,  these  would  actually  be 
policy  changes.  In  these  cases,  I  would  suggest  that  policy  changes 
to  prevent  the  fulfillment  of  a  program  at  a  level  determined  by 
Congress,  could  take  effect  only  if  approved  by  Congress  within  a 
stipulated  period  of  time. 

Finally,  something  that  has  been  given  much  attention  recently 
because  of  the  budgetary  crisis  is  what  I  would  call  pro  rata  reduc- 
tions. These  would  allow  roughly  the  same  percentage  reductions 
to  be  applied  across  the  board  to  discretionary  expenditure.  That 
would  mean  if  you  cut  social  programs,  you  have  to  apply  the  same 
percentage  to  defense  programs.  That  would  preserve  the  priorities 
of  Congress.  It  would  not  change  them  but  permit  lower  expendi- 
tures. The  President  could  not  use  impoundment  to  impair  prior- 
ities, but  only  to  implement  them. 

Finally,  with  respect  to  nonstatutory  procedures,  these  have  been 
very  effective  in  the  reprogramming  area.  I  would  urge  we  explore 
why  they  have  been  effective;  the  principal  reason  is  that  in  repro- 
gramming Congress  has  a  baseline  against  which  it  can  compare  ad- 
ministrative action.  The  baseline  is  a  detailed  schedule  of  expendi- 
ture that  the  administative  agency  submits  to  the  Appropriations 
Committee  when  it  comes  to  the  Hill  to  request  an  appropriation. 
When  the  agency  deviates  from  that  baseline  and  request  a  repro- 
gramming, the  Appropriations  Committee  can  compare  the  new  way 
of  spending  money  with  the  original  intention.  Without  that  base- 
line, virtually  every  administrative  action  might  have  to  come 
before  the  Hill  for  approval.  The  effect  would  be  to  substantially 
enhance  the  role  of  committees  vis-a-vis  the  House  and  Senate,  and 
the  role  of  staff  vis-a-vis  the  Members. 

Over  the  past  century,  there  has  been  erected  an  administrative 
state  which  spews  forth  mountains  of  rules  and  regulations  each 
year.  It  would  be  a  proper  exercise  of  legislative  power  to  curtail 
the  scope  of  these  rules  and  regulations,  or  for  Congress  to  be  more 
precise  in  its  delegation  of  power.  Congress  cannot  itself  become 
the  administrative  state  by  requiring  prior  approval  of  administra- 
tive actions  in  the  same  manner  as  it  now  increasingly  requires 
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such  prior  approval  of  reprogrammings.  To  require  approval  would 
overload  both  Chambers.  To  permit  it  would  give  committees  a 
great  deal  of  discretion  and  weaken  Congress  as  a  whole  as  well  as 
the  affected  Government  agency. 

In  the  aftermath  of  Chadha,  it  is  important  to  maintain  a  posi- 
tive outlook  in  the  relations  between  the  two  branches.  Those  of  us 
who  wish  the  decision  of  the  Supreme  Court  would  have  been  more 
discriminating  and  limited  in  its  reach  should  be  confident  Con- 
gress will  do  what  the  Supreme  Court  did  not  do,  and  that  is  to 
reconstruct  the  relationship  between  the  executive  and  the  legisla- 
tive branches  on  a  case-by-case  basis,  selecting  for  each  aspect  of 
the  relationship  the  most  appropriate  form  it  should  take. 

Thank  you,  Mr.  Chairman. 

[Dr.  Schick's  prepared  statement  follows:] 
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STATEMENT  OF  ALLEN  SCHICK 

BEFORE  THE 
HOUSE  COMMITTEE  ON  RULES 

February  29,  198A 


Mr.  Chairman,  I  welcome  this  opportunity  to  discuss  the  Implications  of 
the  Chadha  decision  for  the  appropriations  and  authorizations  processes.  My 
statement  will  also  consider  proposals  for  a  constitutional  amendment  that 
would  give  Congress  a  legislative  veto  and  the  President  an  Item  veto. 

In  assessing  the  manner  In  which  the  legislative  and  executive  branches 
might  adapt  to  loss  of  the  legislative  veto.  It  Is  necessary  to  Identify  the 
factors  that  give  rise  to  legislative  efforts  to  control  administrative 
actions.   Legislative  vetoes  flourished  because  Congress  delegated  power  to 
administrative  organs  but  did  not  trust  them  to  use  that  power  wisely.   Thus, 
two  conditions  coexist  in  use  of  the  veto  and  other  legislative  controls: 
delegation  of  power  and  mistrust  of  power.   If,  however.  Congress  were 
niggardly  in  its  delegation.  It  would  not  need  the  veto  power  to  rein  in 
government  agencies.   Similarly,  if  It  were  confident  that  delegated  power 
would  be  put  to  good  use,  Congress  would  not  restrain  agency  discretion 
through  veto  procedures. 

More  than  half  of  the  legislative  vetoes  nullified  by  Chadha  were  enacted 
during  the  1970s,  a  decade  during  which  Congress  delegated  but  did  not 
trust.   After  the  twin  blows  of  Vietnam  and  Watergate,  Congress  could  not 
safely  assume  that  presidential  power  would  be  used  benignly  or  prudently. 
Although  legislative  vetoes  directed  at  the  White  House  (such  as  those 
contained  In  the  War  Powers  Act  and  the  Impoundment  Control  Act)  are  well 
known,  most  of  the  vetoes  were  aimed  at  administrative  agencies  to  which 
Congress  had  previously  delegated  power.   For  example,  the  Moss-Magnuson  Act 
of  1974  expanded  the  power  of  the  Federal  Trade  Commission,  but  after  that 
power  was  exercised  Congress  equipped  Itself  with  a  legislative  veto  over  FTC 
rulings.   It  acted  In  a  similar  manner  with  respect  to  the  Consumer  Product 
Safety  Commission. 

When  Congress  delegates  but  does  not  trust.  It  reaches  for  any  means  at 
Its  disposal  to  ensure  that  governmental  power  Is  not  misused.   Thus,  the 
1970s  also  was  a  decade  in  which  Congress  frequently  used  limitations  and 
riders  in  appropriations  and  short-term  (often  annual)  authorizations  to 
control  administrative  actions.   It  is  commonly  assumed  that  the  legislative 
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veto  Is  a  substitute  for  other  legislative  controls;  therefore.  If  Congress 
were  to  regain  the  veto  It  would  not  be  so  Impelled  to  limit  administrative 
discretion  by  other  means.   But  the  1970s  demonstrated  that  legislative  vetoes 
tend  to  be  accompanied  by  other  restrictions;  rather  than  being  substitutes 
for  the  veto,  authorization  and  appropriations  controls  are  spawned  by  the 
same  conditions  that  spur  Congress  to  subject  public  agencies  to  other 
restrictions. 

The  reverse  Is  also  true:   when  It  perceives  the  exercise  of  power  to  be 
beneficial.  Congress  will  not  Impede  Its  use  through  vetoes  or  other 
hindrances.   This  Implies  that  loss  of  the  legislative  veto  will  not 
necessarily  Induce  Congress  to  Insert  more  restrictions  Into  authorizations 
and  approprlatons.   If  an  era  of  good  feeling  were  to  return  to  Washington 
(this  Is  a  conjecture,  not  a  prediction).  Congress  might  willingly  grant 
virtually  unfettered  discretion  to  government  agencies. 

But  on  the  reasonable  assumption  that  this  happy  state  of  affairs  Is  not 
likely  to  recur  In  the  near  future.  It  would  be  prudent  to  examine  the  options 
available  to  Congress.   To  do  so  requires  an  explanation  of  why — despite 
periodic  complaints  by  the  White  House — the  legislative  veto  was  a  useful  tool 
for  both  Congress  and  the  executive  branch.  The  key  virtue  of  the  legislative 
veto  was  the  flexible  relationship  It  fostered  between  the  two  political 
branches  of  government.   The  legislative  veto  neither  barred  nor  licensed 
particular  administrative  actions.  Rather  It  established  a  framework  within 
which  agents  of  the  two  branches  could  discuss  their  salient  Interests  and 
differences  and  hammer  out  accommodations.   In  an  era  of  mistrust  between  the 
two  branches,  when  national  leaders  often  were  uncertain  about  the  policies 
that  should  be  pursued  but  were  sensitive  to  the  outcomes  that  they  wished  to 
avoid,  the  legislative  veto  permitted  the  continuing  and  necessary  business 
between  these  warring  power  centers  to  be  conducted  In  a  civil  and  effective 
manner.   Because  they  contained  veto  provisions,  controversial  laws  could  be 
enacted;  because  It  was  armed  with  the  veto.  Congress  could  delegate  but  still 
oversee  administrative  activities. 

The  strength  of  the  legislative  veto  was  reflected  In  Its  Infrequent 
use.   Congress  did  not  often  disapprove  administrative  decisions,  but  by 
threatening  to  review  regulations  or  other  actions,  it  was  able  to  influence 
the  outcome.   In  a  penetrating  examination  of  the  veto's  effects  on  a  number 
of  federal  programs  and  agencies,  Bruff  and  Gellhorn  found  that  it  facilitated 
negotiation  and  compromise  by  the  agencies  and  relevant  congressional 
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coDinlttees.   Agencies  frequently  modified  their  stance  after  being  sensitized 
to  congressional  concerns.   But  once  they  reached  an  understanding  with 
Congress,  the  agencies  were  ^ble  '.o  Implement  their  regulations  or  other 
actions.   The  veto  accommodated  to  the  salient  Interests  of  each  branch: 
Congress  was  able  to  shape  policy,  and  agencies  were  able  to  conduct  their 
activities. 

In  devising  new  means  of  legislative  control  to  compensate  for  Chadha,  It 
is  Important  to  preserve  this  flexible  relationship  between  the  two         _ 
branches.   It  would  be  simple  for  Congress  to  restrict  agency  discretion  by 
inserting  "provided  that  none  of  the  funds  shall  be  used...."  limitations  in 
appropriations  bills  and  by  prohibiting  certain  types  of  activities  in 
authorizing  legislation.   But  in  order  for  the  work  of  government  to  continue. 
Congress  must  use  subtle  means  that  enable  it  to  control  and  agencies  to  act. 

The  need  for  flexibility  suggests  that  Congress  should  not  seek  a  single, 
uniform  remedy  for  Chadha,  but  should  encourage  piecemeal  adjustment  as  the 
need  or  opportunity  arises.  Legislative  vetoes  were  Installed  provision  by 
provision  in  a  selective  approach  that  permitted  Congress  to  exercise  tight 
control  when  that  was  deemed  necessary  but  gave  agencies  broad  discretion  when 
that  was  deemed  to  be  appropriate.   Although  much  has  been  made  about  the 
seemingly  large  number  of  vetoes  invalidated  by  Chadha,  the  fact  is  that  most 
of  the  relationships  between  the  two  branches  were  not  governed  by  vetoes. 

I  am  confident  that  without  a  comprehensive  solution,  Congress  will 
successfully  adjust  to  life  without  the  veto  by  devising  procedures  and 
controls  that  are  sensitive  to  the  particulars  of  each  case  and  to  the 
relationship  between  it  and  the  affected  agency. 


A  Constitutional  Trade;   Legislative  and  Item  Vetoes 

The  advantages  of  selectivity  lead  me  to  the  view  that  Congress  should 
not  endorse  a  constitutional  amendment  that  would  give  it  a  legislative  veto 
and  the  President  an  item  veto.   Constitutional  authorization  would  be  seen  as 
a  green  light  to  apply  the  legislative  veto  across-the-board  to  all  rules  and 
regulations  as  well  as  to  many  other  administrative  actions,  regardless  of 
whether  it  was  appropriate  for  each  situation.   I  would  not  be  surprised  if 
the  legislative  veto  were  to  become  boilerplate  in  authorizing  legislation. 
Inserted  merely  as  a  matter  of  routine,  not  because  Congress  had  any  cause  for 
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concern.   A  blanket  veto  might  Induce  carelessness  In  the  delegation  of  power 
to  agencies,  and  would  rlgldlfy  relationships  between  the  two  branches. 

The  second  part  of  the  bargain — an  Item  veto — should  also  be  rejected. 
An  Item  veto  would  enhance  presidential  power  at  the  expense  of  Congress  but 
It  would  not  do  much  for  budget  control.   Because  of  mandated  entitlements  and 
other  "uncontrollable"  spending,  an  Item  veto  would  hardly  make  a  dent  in  the 
deficit,  nor  would  it  significantly  ameliorate  the  budget  crisis  that  now 
besets  the  nation.   An  item  veto  would,  however,  strengthen  the  bargaining 
position  of  the  President  whenever  his  spending  priorities  diverged  from  those 
of  Congress.   The  President  would  be  able  to  dictate  the  mix  of  expenditures, 
though  total  spending  might  not  be  affected.   If  the  current  President  had  an 
Item  veto,  he  probably  would  get  a  bit  more  for  defense  and  prevent  Congress 
from  providing  a  bit  more  for  domestic  programs,  but  the  overall  size  of  the 
budget  would  not  be  materially  altered. 

I  see  no  justification  for  strengthening  presidential  power  merely  for 
the  purpose  of  impairing  Congress'  role  in  setting  national  priorities.   Those 
who  want  to  do  something  about  the  budget  crisis  should  seek  realistic 
solutions,  not  escapist  slogans  which  do  nothing  but  score  political  points. 

What  can  be  done  short  of  a  constitutional  amendment  in  response  to 
Chadha?  Quite  a  lot  with  the  instruments  already  at  hand.   In  accord  with  the 
purpose  of  these  hearings,  I  will  discuss  controls  linked  to  Congress'  power 
of  the  purse. 
I  Limitations  and  Riders  In  Appropriations 

For  almost  two  centuries,  legislation  and  appropriations  have  been 
distinct  congressional  functions.  At  first  by  logic  but  later  by  rule,  the 
.Rouse  and  Senate  limited  appropriations  bills  to  the  supply  of  funds  and 
legislation  to  non-money  matters.   Under  this  division  of  labor,  what  could  be 
done  in  one  type  of  measure  could  not  be  done  in  the  other.   Congress 
understood  that  if  legislation  were  permitted  in  appropriations,  controversy 
over  substantive  issues  might  impede  the  flow  of  essential  funds  to  government 
agencies.  It  also  feared  that  pressure  to  provide  appropriations  might  lead 
to  the  enactment  of  legislative  riders  which  would  not  gain  approval  on  their 
own.   Recent  problems,  including  serious  delays  in  the  enactment  of 
appropriations,  validate  these  concerns. 

Despite  the  logic  and  the  rules,  legislation  and  appropriations  have 
frequently  been  commingled  In  the  same  measure.   Riders  and  limitations 
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appeared  early  In  congressional  history,  the  former  spurred  by  efforts  to 

exploit  the  "mist"  character  of  appropriations,  the  latter  premised  on  the 

notion  that  If  Congress  has  the  power  to  appropriate,  It  can  withhold  funds 

from  certain  uses.  The  frequency  of  riders  and  limitations  has  varied  over 

the  years,  depending  In  part  on  the  extent  to  which  the  House  and  Senate  have 

disciplined  themselves  to  function  according  to  the  rules.   Despite  the 

plethora  of  complaints  about  them,  riders  were  more  prevalent  a  century  ago 

than  they  have  been  In  the  recent  past.  But  there  has  been  an  upsurge  in 

limitations  during  the  past  decade.   A  rule  adopted  by  the  House  at  the  start 

of  the  98th  Congress  has  made  It  easier  to  avert  consideration  of  limitations, 

but  It  Is  Important  to  note  that  this  new  procedure  pertains  only  to 

limitations  added  by  floor  amendment,  not  to  those  recommended  by  the 

Appropriations  Committee.   In  fact,  however,  most  limitations  are  Inserted  by 
the  Committee  and  most  are  carried  over  from  year  to  year  without  change. 

When  an  appropriations  bill  Is  a  vehicle  for  riders  or  limitations,  these 
provisions  usually  terminate  at  the  end  ofthe  fiscal  year  unless  they  are 
renewed  In  the  next  year's  appropriation.  This  need  for  recurring  action 
enables  Congress  to  adjust  each  year's  version  to  changes  In  executive- 
legislative  relations.   Thus,  provisions  concerning  the  MX  missile  have  been 
varied  from  year  to  year.   But  the  annuallty  of  riders  and  limitations  exposes 
the  approrplatlons  process  to  recurring  conflicts,  as  has  happened  with 
respect  to  antlabortlon  limitations. 

It  Is  too  early  to  ascertain  whether  Chadha  will  lead  to  more  legislation 
and  limitations  in  appropriations.  My  Impression  Is  that  fewer  such 
provisions  were  added  in  the  1983  session,  but  the  dropoff  (If  there  was  one) 
was  due  mostly  to  the  enactment  of  relatively  "clean"  continuing 
appropriations  which  contained  less  legislation  than  had  been  the  case  in 
previous  years. 

Despite  Chadha,  I  would  urge  the  Committee  not  to  open  money  bills  to 
more  limitations  and  legislation.   If  Congress  (whether  in  response  to  Chadha 
or  for  any  other  reason)  wants  to  put  more  of  these  provisions  Into 
appropriations,  it  already  has  sufficient  means  to  do  so.   But  there  Is  no 
reason  for  inviting  more  friction  and  delay  in  the  consideration  of  measures 
needed  for  the  continuation  of  government.   By  retaining  the  current  rules, 
the  House  and  the  Senate  would  permit  piecemeal  and  flexible  adjustments  to 
loss  of  the  legislative  veto. 


468 

Llmirtatlons  are  crude  Instruments  compared  to  the  legislative  veto. 
Under  the  precedents  of  the  House,  limitations  must  be  worded  narrowly  and 
rigidly.  They  cannot  compel  administrative  action,  nor  can  they  be  contingent 


on  certain  happenings.   They  cannot  easily  differentiate  among  the  various 
types  of  situations  to  which  the  denial  of  funds  might  apply.  To  pass 
parliamentary  muster,  they  must  be  cast  In  negative  terms.   This  limited  scope 
of  limitations  has  led  the  House  to  adopt  absolute  bans  on  the  use  of  federal 
dollars  to  finance  abortions,  because  amendments  which  would  have  permitted 
abortions  to  safeguard  the  health  of  the  mother  were  ruled  out  of  order. 

The  rules  should  not  be  liberalized  to  encourage  more  riders  and 
limitations.   I  sense  a  tide  In  the  House  running  against  extraneous  matters 
in  money  bills,  as  weary  Members  strive  to  complete  their  appropriations 
responsibilltieE  more  expeditiously  than  they  did  a  few  years  ago.   Morevoer, 
If  the  House  were  determined  to  control  federal  agencies  through  limitations. 
It  could  work  its  will  under  the  present  rules. 

There  is  one  area  whereas  I  would  urge  that  the  rules  be  tightened. 
Under  the  precedents  of  the  House,  continuing  appropriations  are  not  deemed  to 
be  general  appropriations  and,  hence,  they  are  not  subject  to  the  Rule  XXI  bar 
against  legislation  in  these  bills.   This  interpretation  emerged  at  a  time 
when  continuing  resolutions  were  quite  limited  in  scope.   However,  recent 
continuing  resolutions  have  covered  most  (and  in  a  few  years)  all  of  the 
regular  supply  bills.   These  are  the  very  measures  for  which  the  historic 
separation  of  legislation  and  appropriations  was  intended.   What  can  be  more 
necessary  for  the  continuation  of  government  than  a  continuing  resolution?  By 
placing  these  measures  outside  Rule  XXI,  the  House  has  permitted  the  wholesale 
cramming  of  carelessly  developed  legislation  into  bills  that  must  be  rushed  to 
enactment  in  the  space  of  a  few  hours.   No  greater  crime  has  been  committed 
against  "orderly  legislative  process  in  recent  years  than  the  enactment  of  100- 
page  continuing  resolutions  whose  contents  are  known  to  a  few  and  understood 
by  none. 

Legislative  Control  Through  the  Authorizations  Process 

In  the  Age  of  Mistrust,  Congress  extended  its  control  by  subjecting  many 
programs  and  agencies  to  frequent  (often  annual)  reauthorization.   After 
Vietnam,  the  State  Department  was  put  an  annual  authorization;  after 
Watergate,  the  Justice  Department  and  the  intelligence  agencies  were  subjected 
to  annual  review.   Approximately  30  major  components  of  the  federal 
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government,  including  virtually  all  defense  expenditures,  now  undergo  annual 
reauthorization. 

Reauthorizing  legislation  has  proved  to  be  an  effective  vehicle  for 
legislative  control.   This  legislation  often  contains  detailed  directives  and 
prohibitions.   The  annual  defense  authorization  bill  for  the  1984  fiscal  year 
is  a  case  in  point.   In  addition  to  reauthorizing  the  Defense  Department,  the 
legislation  contained  dozens  of  prohibitions,  restrictions,  and  conditions 
s«»ch  as  the  following:   the  Army  was  barred  from  buying  engines  for  Its  M-1 
tank  from  a  second  source;  development  of  a  new  computer  system  was 
conditioned  on  submission  of  a  plan  to  Congress;  procurement  and  deployment  of 
the  MX  missile  was  restricted;  and  further  development  of  the  airborne  laser 
laboratory  was  curtailed. 

Because  they  require  frequent  congressional  renewal  and  are  not 
restricted  as  to  their  legislative  content,  temporary  authorizations  are 
convenient  and  popular  vehicles  for  legislative  control.   Now  that  Congress 
lacks  a  legislative  veto,  It  might  find  frequent  reauthorizations  even  more 
attractive.   For  example,  rather  than  review  the  rules  proposed  by  the  Federal 
Trade  Commission,  Congress  might  subject  it  (and  other  regulatory  agencies)  to 
annual  reauthorization,  and  write  its  own  rules  (or  undo  those  of  FTC)  in  each 
year's  law. 

I  hope  that  Congress  eschews  this  tempting  course  of  action.  What  might 
oatce  sense  In  Isolated  cases  would  greatly  overload  Congress  and  delay 
essential  business  if  annual  authorizations  were  broadly  applied.   In  recent 
years.  Congress  has  had  difficulty  coping  with  a  limited  number  of 
reauthorizations;  it's  workload  would  swell  to  unmanageable  levels  if  annual 
authorizations  became  the  rule  rather  than  the  exception.   Some  authorizations 
would  not  be  enacted  at  all,  forcing  Congress  to  make  policy  in 
appropriations;  others  would  be  enacted  with  no  House  or  Senate  debate 
whatsoever.  Many  appropriations  bills  would  be  delayed  for  lack  of 
authorization,  while  the  continuing  resolution  would  become  a  "freight  train" 
carrying  the  authorizations  that  had  not  been  acted  upon  into  law.   Tensions 
between  Congress  and  government  agencies,  as  well  as  between  authorizing  and 
appropriating  committees  would  probably  escalate.   Budgetary  perspectives 
would  be  even  more  truncated  than  customarily,  and  it  would  be  difficult  to 
get  Members  and  committees  to  think  beyond  the  exigencies  of  the  next  year. 
There  would  be  further  breakdown  in  the  distinction  between  authorizations  and 
appropriations  and  the  two  sets  of  measures  would  become  more  alike. 
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In  the  face  of  the  temptations  of  annual  review,  I  would  urge  this 
Committee  to  put  the  House  back  In  order  by  Inscribing  a  two-year  minimum  term 
for  authorizations  In  the  Rules.   Biennial  legislative  action  (in  tandem  with 
annual  appropriations)  would  furnish  ample  opportunity  for  Congress  to  oversee 
government  agencies  and  take  corrective  action.   A  2-year  minimum  on 
authorizations  would  decongest  the  floor,  restore  a  working  relationship 
between  the  authorizations  and  appropriations  processes,  enable  the  House  to 
function- in  accord  with  its  Rules,  and  permit  agencies  to  organize  their  work 
in  a  more  effective  manner.   A  2-year  minimum  would  still  allow  exceptions  in 
cases  where  closer  scrutiny  was  deemed  necessary. 


Along  with  minimum  durations  for  authorizations.  Congress  should  consider 
the  Imposition  of  maximum  terms'."  The^purpose"  would  not  be  to  "sunset"" 
government  programs  or  agencies,  but  to  ensure  that  their  actions  are 
periodically  reviewed  by  Congress  in  the  exercise  of  its  legislative  powers. 
Just  as  virtually  all  annual  authorizations  apply  to  permanent  programs  and 
are  renewed  each  year,  so  too,  virtually  all  programs  converted  from  permanent 
to  3-year  authorizations  (if  that  is  the  duration  deemed  most  suitable)  would 
be  extended  prior  to  expiration.   But  In  the  course  of  reauthorizing  these 
programs.  Congress  would  have  an  opportunity  to  enact  "dos"  and  "don'ts"  with 
respect  to  past  or  prospective  agency  actions.   This  would  be  effective 
compensation  for  loss  of  the  legislative  veto. 


The  Impoundment  Control  Process 

Impoundment  control  is  an  area  where  the  legislative  veto  was  effective, 
for  it  enabled  both  branches  of  government  to  protect  their  salient  interests 
in  this  contested  aspect  of  government  power.   Now  Chat  the  veto  is  gone. 
Congress  must  devise  new  means  of  ensuring  that  the  President  does  not 
unilaterally  override  appropriations  by  withholding  funds  from  their  intended 
uses.   Congress  also  is  faced  with  pressure  from  some  to  strengthen  the 
President's  Impoundment  power  as  a  means  of  curtailing  federal  expenditure, 
and  from  others  to  strengthen  congressional  means  of  terminating  presidential 
Impoundments.   A  decade  after  the  Impoundment  Control  Act,  this  area  can  once 
again  become  a  battleground  area  between  the  legislative  and  executive 
branches.   In  the  short  period  of  time  since  Chadha,  the  White  House  has  been 
relatively  constrained  in  Its  Impoundments,  thereby  averting  renewal  of  the 
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warfare  that  characterized  the  Nixon  era.  But  this  truce  will  not  last 
forever,  and  one  should  not  be  surprised  If  it  crumbles  under  the  weight  of 
massive  budget  deficits  and  political  blamesmatlshlp. 

There  are  many  ways  to  restructure  Impoundment  control.   The  proposal  set 
forth  below  meets  two  tests:  workability  and  neutrality,  that  is.  It  does  not 
unduly  tilt  impoundment  power  toward  one  or  the  other  contesting  branch.   I 
would  divide  Impoundments  Into  three  categories,  depending  on  their  purpose, 
with  different  rules  for  each.   (1)  Reserves  would  be  Impoundments  expressly 
permitted  by  the  Anti-Deficiency  Act  and  would  not  be  used  to  alter 
congressional  policies  or  priorities.  Because  of  their  routine  character, 
reserves  would  continue  In  effect  unless  overturned  by  legislation  which  could 
be  signed  or  vetoed  by  the  President.   (2)  Withholdings  would  be  deferrals  or 
rescissions  proposed  for  program  or  policy  reasons,  and  would  cease  to  have 
effect  unless  approved  by  legislation  within  a  stipulated  period  of  time.   (3) 
Pro  rata  reductions  would  be  permitted  under  terms  set  by  Congress  to  curtail 
overall  expenditure  without  tampering  with  relative  priorities.   These 
reductions  might  be  limited  to  discretionary  accounts,  or  they  might  also  be 
applied  to  entitlements,  but  the  President  could  not  selectively  cut  some 
parts  of  the  budget  without  applying  approximately  the  same  percentage 
reductions  to  the  remainder.   Pro  rata  reductions  would  continue  in  effect 
unless  disapproved  by  legislation.   The  Comptroller  General  would  have 
strengthened  powers  to  ensure  that  the  three  types  of  actions  were  properly 
classified  and  reported  to  Congress. 

The  Committee  might  devise  specialized  measures  to  handle  each  type  of 
Impoundment,  and  It  might  also  establish  expedited  procedures  (such  as  a 
special  calendar)  for  bringing  these  matters  to  the  floor.  But  it  should  be 

recognized  that  regardless  of  the  measures  designated  for  the  various  forms  of 
impoundment.  Congress  can  use  any  form  of  legislation  or  appropriations 
measure  to  deal  with  a  presidential  impoundment. 


Nonstatutory  Procedures 

Nonstatutory  controls  have  the  flexibility  which  I  previously  identified 

as  a  principal  advantage  of  the  legislative  veto.   These  procedures  require  an 

agency  to  obtain  congressional  approval  (usually  by  the  relevant  committees  or 

subcommittees)  before  it  can  put  a  proposed  policy  or  change  into  effect. 
\ 


472 

This  approach  Is  extensively  used  to  enable  congressional  committees  to 
control  the  re prog ramming  of  funds — the  shift  of  appropriated  money  from  the 
originally  Intended  use  to  another  use  within  the  same  account.   As  In  the 
case  of  administrative  actions  subject  to  legislative  veto,  most 
reprogrammlngs  are  permitted  to  take  effect. 

Flexibility  In  reprogrammlng  Is  enhanced  by  the  fact  that  the  rules  (such 
as  the  threshhold  to  which  it  Is  applied)  and  the  procedures  vary  from  area  to 
area.   In  addition,  most  reprogrammlng  rules  and  procedures  are  set  forth  in 
committee  reports  and  Informal  understanding,  though  In  a  few  areas  there  has 
been  a  trend  to  prescribe  them  In  law.   I  am  not  sure,  however,  that  the  prior 
approval  route  used  In  reprogrammlng  could  be  easily  adapted  to  other 
executive-legislative  interactions.   The  reprogrammlng  process  depends  on 
establishment  of  a  fairly  clear  and  precise  "baseline"  for  determining  whether 
a  particular  use  of  funds  constitutes  a  reprogranmilng.   This  baseline  usually 

Is  the  detailed  schedule  submitted  to  the  Appropriations  Committee  (and  in 
some  instances  the  relevant  authorizing  committee  as  well)  when  the  agency 
Justifies  its  budget  request,  as  modified  by  subsequent  congressional  action. 

Without  a  baseline,  virtually  all  agency  actions  and  proposals  could  be 
subject  to  prior  approval.   Congress  would,  in  effect,  be  delegating  power  to 
Its  committees  to  make  regulations  and  other  types  of  policy  without  going 
through  the  full  legislative  process.   While  this  procedure  might  not  offend 
Chadha,  it  does  offend  my  sense  of  what  proper  legislative  responsibilities 
are.   Hundreds — perhaps  thousands — of  proposed  actions  would  have  to  be 
reviewed  by  certain  committees.   The  task,  and  in  most  cases  the  final  say, 
would  be  vested  in  staff  members  who  would  be  acting  unilaterally  In  behalf  of 
the  Congress  of  the  United  States.   The  closed,  ex  parte  dealings  which 
emerged  in  some  agencies  subject  to  the  legislative  veto  would  multiply.   The 
Administrative  Procedures  Act  and  Its  protections  might  become  nullities,  and 
the  only  important  consideration  would  be  access  to  congressional  staff. 
Private  deals  would  become  commonplace  and  rights  now  deemed  to  be  fundamental 
to  due  administrative  process  might  go  out  the  window. 

Mr.  Chairman,  over  the  past  century.  Congress  has  erected  an 
administrative  state  which  spews  forth  mountains  of  rules  and  regulations  each 
year.   It  would  be  a  proper  exercise  of  legislative  power  to  curtail  the  scope 
of  the  administrative  state  or  to  be  more  precise  in  its  delegation  of 
power.   But  Congress  cannot  itself  become  the  administrative  state  by 
requiring  prior  approval  of  administrative  actions.   To  require  such  approval 
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from  the  House  and  Senate  would  overload  b.->rh  chambe.  •;  wO  permit  such 
approval- to  be  given  by  committees  would  weaken  both  Congress  and  the  atfecced 
agencies. 

In  the  wake  of  Chadha,  It  Is  Important  to  maintain  a  positive  outlook  on 
relations  between  the  two  branches.  Those  of  us  who  wish  that  the  decision 
would  have  been  more  discriminating  In  Its  reach  should  be  confident  that 
Congress  will  do  what  the  Supreme  Court  did  not  (and  perhaps  could  not)  do. 
That  Is,  to  Congress  will  reconstruct  that  relationship  on  a  case  by  case 
basis. 

The  Chairman.  Thank  you  very  much,  Professor  Schick.  It  is  a 
very  valuable  contribution. 

I  like  the  way  you  put  it  about  developing  a  better  relationship, 
not  necessarily  antagonistic,  but  a  way  by  which  we  can  work  more 
effectively  and  closer  together. 

It  seemed  to  me,  as  Justice  White  pointed  out  in  the  Chadha 
case,  the  Court  seemed  to  be  unwilling  to  attribute  to  the  Congress 
the  power  to  impose  conditions  in  effect  to  effect  certain  types  of 
legislation.  The  Congress  lays  down  conditions  by  which  the  law 
will  become  inoperative.  For  example,  aid  is  given  to  a  certain 
country  provided  the  President  certifies  that  the  human  rights  are 
more  respected  in  that  country.  We  have  legislated  subjected  to  a 
condition,  as  it  were.  Yet,  now  when  the  Congress  sets  another  con- 
dition, if  either  side  of  the  House  disapproved,  remember  the  legis- 
lation that  said  that  was  the  joint  resolution  submitted  to  the 
President,  and  most  of  them  signed  by  the  President,  and  it  simply 
said  if,  however,  for  example,  promulgating  rules  by  the  agencies  of 
Government,  the  executive  branch,  if,  however,  one  branch  of  the 
Congress  disapproved  the  rules  that  you  promulgate,  then  they  do 
not  take  effect. 

We  had  a  case  a  little  bit  ago  here  in  respect  to  the  proposed  as- 
sessment in  respect  to  telephones  by  the  Federal  Communications 
Commission.  It  proposed  to  assess  a  $2  charge  against  the  users  of 
telephones.  Well,  the  Congress  here  decided  that  they  did  not  want 
that  $2  regulation  to  go  into  effect.  They  proposed  and  actually  en- 
acted legislation  that  was  a  joint  resolution  typ  of  legislation.  It 
does  not  seem  to  me  it  would  have  made  any  difference  when  the 
Congress  delegated  the  authority  to  the  Federal  Communications 
Commission.  The  only  authority  they  had  is  what  is  delegated  to 
them  by  Congress.  We  could  fix  the  rate  of  every  phone  line,  bus 
line,  railroad,  and  every  other  line  item  by  item  if  we  had  the  time 
to  do  it  and  wanted  to  do  it.  We  have  delegated  that  authority  be- 
cause we  cannot  do  it  as  a  Congress  to  an  agency.  We  could  have 
said  we  will  permit  you  to  fix  these  fees  and  regulate  this  industry, 
but  we  are  going  to  keep  a  watch  on  what  you  are  doing,  and  if 
either  House  of  the  Congress  disapproves  of  what  you  are  doing, 
our  delegation  is  limited,  it  is  terminated  at  that  instance. 

Now,  the  Court  has  said  that  cannot  be  done.  They  have  said,  by 
virtue  of  the  fact  that  one  House  is  acting  that,  that  is  attempting 
to  pass  a  bill.  We  are  not  attempting  to  pass  a  bill.  We  are  simply 
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setting  a  condition  for  the  limitation  of  congressional  power.  That 
is  why  I  cannot  understand  why  the  Court  would  go  so  far  as  to  say 
you  cannot  do  that  kind  of  thing,  yet  they  allow  conditions  to  be 
attached  to  the  conduct  of  other  agencies  or  other  people.  But  if 
Congress  chooses  by  a  joint  resolution  duly  passed  under  the  Con- 
stitution, duly  submitted  or  approved  by  the  President,  that  has  a 
provision  in  there — in  other  words,  we  cannot  use  one  House  of  the 
Congress  as  the  exercise  of  a  condition  as  it  were. 

Do  you  have  any  comment  to  make  on  that? 

Dr.  Schick.  You  have  persuaded  me.  Now,  you  have  to  work  on 
the  nine  people  in  the  Supreme  Court  across  the  street  and  see  if 
you  can  have  more  success  with  them.  I  want  to  make  two  com- 
ments. One  is  speculation  as  to  why  the  Supreme  Court  ruled  the 
v/ay  it  did  in  Chadha.  We  are  all  aware  that  this  was  a  case  select- 
ed by  the  Justice  Department  to  provide  an  opportunity  for  the 
Court  to  overrule  that  particular  use  of  the  legislative  veto,  but  not 
to  touch  other  types  of  vetoes=  I  think  the  Supreme  Court  was  fear- 
ful that  if  it  were  to  permit  some  legislative  vetoes,  but  not  others, 
it  would  be  in  the  same  quandary  as  in  search  and  seizure  cases 
and  obscenity  cases  over  the  years.  There  would  be  an  endless 
amount  of  cases  coming  before  the  Court.  The  Court  wanted  to 
shut  off  that  line  of  adjudication  because  it  was  fearful  that  it 
could  never  draw  clear  lines  between  permissible  and  unpermissi- 
ble  vetoes. 

The  second  point  arises  directly  from  your  comment  when  you 
talk  about  Congressmen  attaching  conditions  to  administrative  ac- 
tions and  those  being  permissible  conditions  and  essential  to  the 
legislative  process.  I  believe  that  those  conditions  will,  in  most 
cases,  survive  the  Chadha  test.  Legislative  conditions  should  and 
will  continue  to  be  an  important  part  of  the  relationship  between 
the  legislative  and  executive  branches. 

The  important  thing  after  Chadha  is  for  Congress  to  insure  when 
it  writes  the  original  law  which  gives  power  to  the  agency  that  it  is 
very  clear  in  defining  those  conditions  and  in  defining  what  trig- 
gers them  into  effect.  If  it  makes  sure  with  respect  to  the  condi- 
tions as  to  how  they  take  effect,  then  despite  Chadha,  Congress 
will  still  be  able  to  exercise  effective  control  over  the  administra- 
tive process. 

The  Chairman.  That  is  interesting.  You  said  the  Court  decided 
they  had  better  stop  this  thing  now  with  a  sweeping  bill,  and  then 
let  the  process  find  its  way  back  with  further  limitation  and  fur- 
ther scrutiny.  So  I  guess  you  would  not  disagree  with  my  thesis  it 
is  all  right  for  the  Congress  to  pass  bills  with  legislative  vetoes  to 
get  it  back  for  further  consideration  in  spite  of  the  Chadha  case. 

Dr.  Schick.  I  would  agree  with  you  it  is  all  right  for  Congress  to 
pass  bills  with  conditions,  but  I  am  not  quite  sure  whether  any  of 
those  legislative  conditions  can  any  longer  be  a  legislative  veto. 

The  Chairman.  Right  after  the  Chadha  decision,  we  had  some 
instances  here,  I  think,  from  the  Foreign  Relations  Committee  was 
one  of  the  first  ones.  They  had  a  legislative  veto.  We  sent  it  back  to 
them  on  the  theory  that  we  cannot  approve  legislation  that  has 
been  held  unconstitutional  by  the  Supreme  Court.  We  had  another 
one  that  came  from  another  committee,  and  we  did  the  same  thing. 
Later  on,  as  we  began  to  have  some  of  the  hearings  we  are  having 
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here  now  on  this  matter,  it  began  to  dawn  on  me  just  about  what 
you  said  that  the  court  thought  that  was  the  best  way  to  handle  it 
was  to  strike  them  all  down  now  and  let  those  that  must  justify 
legitimacy  appear  in  the  future  and  then  let  them  be  finalized,  jus- 
tified, legitimatized  as  they  were  given  scrutiny  and  found  to  be  all 
right. 

I  am  going  to  advocate  in  this  committee  that  if  anybody  sends 
us  another  bill  with  a  legislative  veto  in  it  that  we  scrutinize  it, 
ask  them  when  they  come  here  for  the  approval  of  their  rule,  did 
you  feel  that  this  is  the  only  way  you  could  effectuate  the  objective 
you  want  to  accomplish  with  this  legislation,  which  is  to  have  the 
safeguard  of  this  veto,  and  maybe  for  a  technical  reason  did  you 
leave  out  the  separability  clause. 

Did  you  consider  this  legislation  as  an  entity  and  the  like?  If 
they  answer  in  the  affirmative,  I  am  in  favor  of  treating  the  legis- 
lation like  any  other  proper  legislation  and  let  it  go  to  the  floor.  If 
it  is  approved,  let  it  go  on  through  the  judicial  system  and  eventu- 
ally up  to  the  Supreme  Court  and  let  the  Supreme  Court  take  an- 
other look  at  it  as  they  do  all  the  time,  taking  second  and  third 
looks  on  matters  on  which  they  previously  expressed  an  opinion. 

Dr.  Schick.  I  wonder  about  the  questions  you  are  asking  of  the 
committees  when  they  come  for  a  rule.  It  is  hard  enough  to  be  the 
gatekeeper  of  the  House  Rules;  and  it  is  harder  still  to  be  gatekeep- 
er of  the  Supreme  Court's  reasoning  or  thinking  process. 

The  Chairman.  Maybe  you  have  eased  our  obligation. 

Mr.  Wheat,  do  you  have  any  questions? 

Mr.  Wheat.  Thank  you,  Mr.  Chairman.  I  have  just  a  question  or 
two. 

I  read  through  your  testimony  and  I  was  interested  in  how  you 
proposed  a  number  of  solutions  that  have  been  overlooked  in  trying 
to  overcome  a  legislative  veto  problem  and  then  you  knocked  them 
all  down. 

You  encouraged  us  not  to  recommend  these  proposals  to  Con- 
gress. Rather,  you  suggested  that  we  approach  legislative  vetoes  on 
a  case-by-case  basis.  The  only  particular  recommendations  that  I 
see  in  your  testimony  as  to  how  to  approach  legislative  vetoes  are 
in  the  comments  section. 

Are  there  other  recommendations  that  you  would  have  as  to  how 
we  could  approach  overcoming  legislative  veto  problems  on  a  case- 
by-case  basis? 

Dr.  Schick.  Yes;  there  is  another  recommendation  in  my  state- 
ment, and  that  is  that  the  House  establish  a  rule  against  perma- 
nent authorizations,  not  against  permanent  legislation,  but  against 
permanent  authorizations.  If  you  have  a  rule  against  permanent 
authorizations,  periodically  all  agencies  would  be  required  to  come 
before  Congress  for  reauthorization.  In  the  course  of  reauthoriza- 
tion. Congress  could  determine  how  the  agency  conducted  itself 
under  its  delegation  of  power  and  make  such  changes  as  it  wishes 
in  the  power  it  delegates  to  those  agencies. 

Mr.  Wheat.  That  is  very  broad  and  sweeping.  An  agency  may 
not  be  able  to  narrov/  itself  into  a  legislative  act  type  of  veto 
remedy.  Is  there  a  specific  action  you  would  recommend  and  would 
you  recommend  putting  a  condition  on  the  expenditure  of  money 
for  that  action? 
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Dr.  Schick.  That  I  endorse  in  my  statement,  but  I  suggest  that 
you  not  open  the  door  to  more  of  these  limitations.  In  other  words, 
under  the  current  rules,  sir,  the  House  has  in  my  judgment,  ade- 
quate opportunity  to  attach  limitations  and  riders  to  appropria- 
tions bills. 

Mr.  Wheat.  Are  you  talking  about  requiring  the  prior  approval 

of  Congress?  . 

Dr.  Schick.  It  could  be  that.  The  problem  with  prior  approval  in 
appropriation  bills  is  that  those  may  not  be  regarded  by  the  Parlia- 
mentarian, as  limitations,  and  therefore  points  of  order  might  sur- 
vive against  them.  In  other  words,  if  you  have  a  limitation  with  no 
ifs,  ands  or  buts,  and  a  point  of  order  were  raised  against  it,  the 
Parliamentarian  is  likely  to  rule  against  the  point  of  order. 

The  Chairman.  Thank  you  very  much,  Professor.  We  are  very 
grateful  to  you  for  coming  and  making  your  valuable  contribution. 

That  concludes  the  hearing  today,  with  our  deep  thanks  to  our 
distinguished  witnesses  who  have  come  before  us. 

[Whereupon,  at  3:40  p.m.,  the  committee  adjourned,  to  reconvene 
at  2  p.m.,  Thursday,  March  1,  1984.] 
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THURSDAY,  MARCH  1,  1984 

House  of  Representatives, 

Committee  on  Rules, 

Washington,  D.C. 

The  committee  met,  pursuant  to  notice,  in  room  H-313,  the  Cap- 
itol, Hon.  Claude  Pepper  (chairman)  presiding. 

Present:  Representatives  Pepper,  Long,  and  Wheat. 

The  Chairman.  The  committee  will  come  to  order,  please. 

This  is  an  additional  hearing  upon  the  important  matter  of  what 
the  Congress  ought  to  do  with  respect  to  the  legislative  veto  under 
the  decision  of  the  Supreme  Court  in  the  Chadha  case. 

We  have  already  had  some  hearings  that  have  been  excellent. 
Among  the  witnesses  yesterday,  we  had  some  Members  of  the 
House  who  gave  valuable  testimony,  and  two  witnesses,  one  from 
Maryland  and  the  other  from  Harvard,  who  gave  excellent  state- 
ments. 

Today  we  have  a  distinguished  list  of  witnesses,  and  we  will  be 
very  pleased  to  hear  them.  The  first  witness  is  the  Honorable  Pete 
Domenici  who  has  been  delayed. 

Senator  Chiles  also  will  be  here  a  little  later.  Mr.  Penny,  the 
Honorable  Timothy  J.  Penny  will  begin. 

Mr.  Boiling,  will  you  please  come  and  share  the  chair  where  you 
have  sat  so  many  times.  I  will  sit  in  the  next  one.  You  are  at  home 
in  this  chair. 

Mr.  Penny,  we  are  pleased  to  have  you  and  we  welcome  you. 

STATEMENT  OF  HON.  TIMOTHY  J.  PENNY,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  MINNESOTA 

Mr.  Penny.  Mr.  Chairman,  members  of  the  committee,  I  am 
pleased  to  participate  in  these  hearings  on  the  response  of  Congress 
to  the  Chadha  decision  to  strike  down  the  legislative  veto.  I  am 
here  today  to  propose  a  joint  committee  to  review  regulations 
issued  by  Federal  agencies. 

I  know  that  proposals  like  this  have  been  made  before.  In  the 
96th  Congress,  Representative  Kindness  proposed  a  joint  commit- 
tee, and  in  the  97th  Congress,  Representative  Moakley,  a  member 
of  this  committee,  proposed  a  House  select  committee  to  deal  with 
regulations  and  indicated  support  for  a  joint  committee  if  the 
Senate  was  willing.  I  believe  that  it  is  still  a  good  idea,  and  the 
need  is  much  more  urgent  as  a  result  of  the  Supreme  Court's 
Chadha  decision. 

We  have  such  a  committee  in  the  Minnesota  State  Legislature 
where  it  is  called  the  Legislative  Commission  to  Review  Adminis- 
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trative  Rules.  I  served  on  the  Commission  for  6  years  as  a  State 
senator,  2  of  them  as  chairman. 

In  the  Congress,  this  joint  committee  would  be  made  up  of  an 
equal  number  of  Members  of  the  House,  appointed  by  the  Speaker, 
and  the  Senate,  appointed  by  the  majority  leader.  In  Minnesota 
there  are  five  Members  from  each  body.  The  chairmanship  would 
alternate  between  the  House  and  Senate  every  2  years,  as  is  true  of 
other  joint  committees  in  Congress. 

The  purpose  of  this  proposed  Joint  Committee  on  administrative 
rules  is  to  centralize  and  elevate  congressional  focus  on  regulations 
in  response  to  the  Supreme  Court's  decision  to  strike  down  the  leg- 
islative veto.  We  all  know  that  the  legislative  veto  was  developed 
because  some  regulations  are  arbitrary,  capricious  and  not  in  ac- 
cordance with  the  intent  of  the  laws  establishing  Federal  pro- 
grams. A  Joint  Committee  To  Review  Regulations  would  focus  ad- 
ditional attention  on  these  rules  in  the  absence  of  legislative  veto 
authority. 

The  joint  committee  would  meet  either  at  the  call  of  the  chair- 
man, at  the  call  of  a  certain  percentage  of  its  members  (20  percent 
in  Minnesota;  2  members  of  a  10-person  commission)  or  in  response 
to  a  written  request  signed  by  a  specified  number  of  Members  of 
the  House  and  Senate — in  Minnesota,  again,  5  of  the  201  members 
of  the  legislature  must  sign  a  request. 

By  a  majority  vote,  the  committee  would  decide  whether  to  hold 
a  public  hearing  on  a  particular  rule.  In  Minnesota,  the  legislative 
commission  also  has  the  power  to  direct  an  agency  to  hold  a  public 
hearing  on  a  rule  that  it  has  issued  or  is  proposing  to  issue.  I  pro- 
pose that  a  Congressional  Joint  Committee  also  have  this  power.  I 
recognize  that  the  Chadha  decision  may  make  this  impossible,  but 
it  is  a  useful  tool  for  the  legislative  body. 

Following  a  hearing,  if  a  majority  of  the  members  of  the  joint 
committee  believe  that  the  regulation  under  investigation  violates 
the  intent  of  the  law  on  which  it  is  based,  the  committee  may  in- 
troduce identical  bills  in  each  House  to  repeal  the  regulation. 

These  bills  would  first  be  referred  to  the  standing  committees 
with  jurisdiction  for  a  specified  time  period  for  comment  and  rec- 
ommendations. But  I  must  emphasize  that  if  this  overall  review 
process  is  to  be  effective,  the  standing  committees  with  jurisdiction 
must  be  involved  and  consulted  throughout.  Referring  a  bill  repeal- 
ing a  regulation  to  them  after  an  extensive  investigation  and  hear- 
ing process  should  only  be  a  formality.  In  fact,  I  expect  that  many 
requests  for  hearings  would  originate  with  the  standing  commit- 
tees, if  the  system  of  review  worked  properly. 

What  I  just  sketched  out  is  an  overview  of  the  formal  arrange- 
ments. What  is  in  many  ways  more  important  are  the  informal 
powers  and  arrangements  that  develop  around  such  a  committee  in 
its  defense  of  the  prerogatives  of  the  Congress.  The  bill  disapprov- 
ing a  regulation  is  a  last  resort.  By  holding  hearings,  directing 
agencies  to  hold  hearings,  and  just  focusing  public  attention  on  the 
rulemaking  process  this  joint  committee  can  have  a  very  positive 
impact  on  the  writing  of  rules  and  the  administration  of  programs. 
It  was  my  experience  that  many  problems  between  the  legislative 
and  executive  branches  were  avoided  when  Minnesota's  Legislative 
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Commission  to  Review  Administrative  Rules  became  involved  in 
oversight  of  the  rulemaking  process. 

That  concludes  my  prepared  statement.  I  will  be  pleased  to 
answer  any  questions  you  might  have. 

The  Chairman.  Mr.  Boiling,  do  you  have  any  questions? 

Mr.  BoLLiNG.  No,  thank  you. 

The  Chairman.  Mr.  Long? 

Mr.  Long.  No,  thank  you. 

The  Chairman.  Thank  you,  Mr.  Penny,  That  is  an  interesting  ap- 
proach to  this  problem.  We  appreciate  your  being  here. 

Mr.  Penny.  I  appreciate  this  committee's  interest. 

The  Chairman.  Now  we  have  the  Hon.  Lawton  Chiles.  We  would 
welcome  your  statement. 

You  already  know  that  Senator  Chiles  is  not  only  a  distinguished 
Senator  and  colleague  from  Florida,  but  he  is  also  a  ranking 
member  of  the  Budget  Committee  in  the  Senate. 

Senator,  we  are  glad  to  have  you. 

STATEMENT  OF  HON.  LAWTON  CHILES,  A  U.S.  SENATOR  FROM 

THE  STATE  OF  FLORIDA 

Senator  Chiles.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman  and  Mr.  Former  Chairman  and  Congressman 
Long,  I  am  delighted  to  be  here  today  to  speak  to  you  on  this  point. 
I  have,  Mr.  Chairman,  sort  of  a  lengthy  statement,  and  I  would  like 
to  submit  that  for  the  record. 

The  Chairman.  Without  objection,  it  is  received. 

Senator  Chiles.  I  will  see  if  I  can  shorten  that  a  little  bit  as  we 
go  along. 

I  think  we  do  have  to  face  the  Supreme  Court  decision  and  try  to 
figure  and  see  what  we  have  to  do  about  that.  Part  of  that,  of 
course,  is  trjdng  to  determine  what  that  decision  does  to  the 
Budget  Act.  At  one  time,  when  it  first  came  out,  we  did  not  know 
whether  we  still  had  a  Budget  Act.  I  think  we  have  to  kind  of  take 
a  look  at  that  and  see.  As  we  look  at  the  Budget  Act,  these  big 
budget  deficits  have  sort  of  broken  our  confidence,  and  they  have 
set  off,  at  the  same  time,  a  search  for  some  magic  procedure  to 
bring  those  deficits  under  control.  I  do  not  know — but  it  would  be 
nice  if  we  could  find  a  magic  procedure — I  do  not  know  that  we 
need  anything  new.  We  really  need  to  see  how  we  can  make  the 
existing  act  work. 

We  have  a  device  in  the  existing  act,  in  reconciliation,  which  I 
think  is  necessary  in  any  process  we  put  together,  especially  if  you 
are  trying  to  look  at  not  only  new  programs  but  the  old  and  deter- 
mine how  you  try  to  make  some  changes. 

I  think  we  certainly  do  need  to  improve  the  existing  procedures 
we  have  and  use  those  procedures. 

The  specific  deferral  issue  has  not  been  formally  tested,  the  deci- 
sion has  apparently  canceled  out  the  legislative  veto  which  has 
been  placed  in  the  Budget  Act. 

By  cutting  off  deferrals,  that  certainly  does  not  kill  the  Budget 
Act,  nor  does  it  make  it  less  useful  as  a  deficit-fighting  statute. 
While  the  Budget  and  Impoundment  Act  of  1974  does  not  have  a 
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severability  clause,  the  rule  makes  it  clear  the  legislative  veto  pro- 
posal is  severable. 

In  Chadha,  the  Court  worked  through  the  severability  issue.  The 
decision  said  that  if  what  remains  when  the  veto  provision  is  taken 
out  is  still  a  workable  administrative  mechanism,  then  the  statute 
can  stand.  That  certainly  seems  to  be  the  case  in  the  Budget  Act. 
We  still  have  the  formal  arrangements  between  the  congression- 
al committees.  One  is  reprogramming.  That  is  a  device  we  have  used 
for  a  long  time. 

Deferral  itself  is  sort  of  trying  to  codify  or  make  just  a  little 
more  reason.  That  time  we  were  in  a  big  fight  with  President 
Nixon.  At  the  time  we  passed  that  legislation,  it  really  was  draft- 
ed—Chairman Boiling,  you  had  an  awful  lot  to  do  with  that  draft- 
ing on  the  House  side,  as  some  of  us  did  on  the  Senate  side— but 
that  was  before  we  won  all  of  the  cases,  and  which  I  think  Con- 
gress won  all  of  the  cases  that  were  filed  in  regard  to  impoundment 
under  the  Nixon  Act.  But  we  were  not  sure  how  those  cases  were 
going  to  come  out  at  the  time.  We  were  looking  for  a  device  to  put 
in.  The  rescission  mechanism  remains.  Chadha  did  not  address  this 
issue  of  a  two-House  legislative  veto.  But  the  Budget  Act  remains,  I 
think,  a  useful  tool  to  cut  deficits. 

There  have  been  a  number  of  new  proposals  to  deal  with  that 
outside  the  Budget  Act.  So  far  I  have  not  seen  any  as  effective  as 
the  Budget  Act  itself.  Enhanced  rescissions  argue  for  one  proposal. 
It  could  be  a  true  time  nightmare. 

Right  now  rescissions  fall  if  both  Houses  do  not  act  within  45 
days.  There  are  some  new  proposals  which  require  both  Houses  to 
overturn  within  45  days.  Under  that  scheme,  Congress  might  ap- 
prove a  given  sum  in  an  appropriations  bill  and  the  President 
might  rescind  it.  Congress  would  have  to  restore  it  in  a  bill  and  the 
President  could  then  veto  it.  Congress  would  then  have  to  take  up 
the  override  of  that  veto  and,  my  goodness,  you  are  going  the  long 
way  around  the  track  to  try  to  get  a  decision  on  what  we  have,  on 
what  is  taking  place  in  one  action. 

I  do  not  want  to  waste  the  time  of  the  committee  to  talk  about 
balance  of  powers.  Every  time  people  talk  about  these  things,  I 
think  our  Founding  Fathers  knew  what  they  were  about.  They  did 
not  want  us  to  have  a  king.  They  were  trying  to  spread  the  power. 
For  some  reason  we  always  tend  to  want  to  accumulate  it  in  phases 
of  our  history.  Then  we  seem  to  regret  the  situation. 

Another  proposal  is  the  line  item  veto.  To  me,  that  is  really 
frightening,  for  a  number  of  reasons.  One,  it  certainly  would  alter 
the  congressional  power  and  the  checks  and  balance.  It  gave  us  the 
power  to  appropriate.  And  the  other  thing  that  kind  of  bothers  me 
when  people  talk  about  the  President  should  be  able  to  make  deci- 
sions. I  have  operated  on  the  line  item  veto  in  the  States.  Many 
States  have  had  that  experience.  It  is  not  the  President  or  the  Gov- 
ernor who  makes  that  decision.  It  is  some  guy  with  a  shade  on 
down  in  0MB  that  never  liked  the  program.  If  he  ever  gets  a 
chance  they  take  them  out  of  the  budget.  Then  they  try  to  jockey 
the  funds  around  all  the  time.  And  remember  those  are  people  that 
never  get  elected.  You  cannot  write  them  a  letter.  They  do  not 
change.  If  they  get  the  right  to  address  the  line  item  veto  list,  they 
have  all  got  their  projects.  And  in  many  instances  they  are  going  to 


481 

be  small  enough  you  are  going  to  have  a  hard  time.  That  bureau- 
crat is  going  to  be  able  to  put  it  on  there.  Again,  I  do  not  know  how 
your  State  legislatures  work,  but  Florida  works  about  the  same  in 
your  experience,  I  think,  Mr.  Chairman,  in  some  of  these  line  item 
vetoes  in  the  State,  we  went  into  so-called  executive  session  and 
closed  the  door  and  said,  "What  does  the  Senator  from  Polk  County 
want  to  do  on  this  line  item  veto?"  They  overrode  the  Governor 
and  never  looked  at  the  merits.  It  is  a  comity  rule  of  local  privi- 
lege. 

When  the  Governor  had  a  line  item  veto,  we  had  a  way  of  deal- 
ing with  that  in  our  State  legislature.  But  if  we  put  that  in  up 
here,  again  think  of  the  power  that  gives  the  President.  Give  me  a 
computer  printout,  I  want  to  kind  of  see  what  Chairman  Pepper  is 
up  to  in  his  district.  What  are  some  of  his  favorite  projects?  He  is 
not  in  line  right  now.  We  need  to  send  him  a  message.  We  will  find 
some  little  ones  that  will  not  raise  a  lot  of  exception,  but  at  the 
same  time  it  may  be  the  funding  of  a  national  seashore,  or  a  Bis- 
cayne  Monument,  or  having  to  do  with  beach  erosion  down  along 
Miami  Beach.  That  is  something  that  we  know  the  chairman  is  in- 
terested in.  We  will  put  that  on  the  list  and  let  him  worry  about  it. 
That  will  get  him  off  our  back. 

We  are  talking  about  a  portion  of  the  budget  that  affects  about 
18  percent  of  the  budget.  And  this  particular  President,  it  would 
change  maybe  under  the  next  one,  and  I  do  not  mean  line-item 
veto  of  defense  appropriations.  If  you  look  at  the  areas  where  our 
problems  are,  it  is  not  in  the  discretionary  programs.  Those  are  the 
ones  we  have  cut  the  hell  out  of  over  the  last  3  years.  There  is  no 
line-item  veto  now  of  the  entitlement  program.  Maybe  they  will 
ask  for  that  next  and  then  you  could  have  a  part  in  determining 
what  happens  in  those  cases.  But  it  seems  like  to  me  it  is  a  red 
herring  to  say  this  is  how  we  can  balance  the  budget.  This  is  how 
we  have  control. 

The  programs  that  are  growing  now  faster  than  the  GNP  are 
medicare,  interest  in  the  national  debt,  and  defense.  And  those  are 
areas  that  are  not  going  to  be  taken  up  by  line-item  veto. 

Again,  we  do  not  know  what  the  term  line  item  means.  Is  that 
an  overall  category?  Does  that  come  down  to  a  particular  project? 
Can  you  look  and  decide  what  water  project  you  want  to  veto?  No 
one  seems  to  know  that. 

I  would  certainly  hope  that  the  Congress  would  not  buy  that  as 
being  a  solution  to  our  problem  or  transfer  of  that  power. 

Most  of  the  provisions  I  have  seen  give  the  President  the  right  to 
veto  or  reduce.  It  is  literally  giving  the  President  the  right  to  write 
the  appropriations  bill. 

The  other  problem  I  see  with  it,  and  I  say  this  from  the  stand- 
point of  a  fiscal  conservative,  if  you  think  this  is  a  way  of  reducing 
spending.  If  you  happen  to  think  that  Congress  is  irresponsible, 
and  a  lot  of  people  think  that  in  regard  to  spending,  I  do  not  see 
this  provision  as  doing  other  than  making  Congress  more  irrespon- 
sible. I  can  answer  my  mail  both  ways.  I  can  say,  "We  have  put 
everything  in  for  your  project  and  that  old  President  line  item 
vetoed  it.'  I  can  hear  them  say  now  when  the  vote  comes  up,  "Go 
ahead,  we  can  vote  for  this.  The  President  will  take  care  of  that 
with  a  line  item  veto." 
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I  hear  people  every  time  we  get  in  trouble,  we  are  spending  too 
much.  Let  us  just  give  the  President  power  to  cut  everything  5  or 
10  percent.  A  lot  of  people  say  that.  They  do  not  want  to  take  the 
heat  of  making  those  cuts,  so  they  are  ready  to  transfer  it  to  the 
President.  I  really  think  the  only  way  people  can  grade  us  is 
whether  we  are  responsive  or  not,  or  whether  we  will  stand  up  to 
fight.  If  we  do,  fine  and  if  we  do  not,  they  can  grade  us  out.  And  I 
think  to  diffuse  that  authority  further  with  a  line  item  veto  is  not 
to  be  doing  the  proper  thing  for  the  checks  and  balances  of  the 
ballot  box,  or  the  people  being  able  to  really  grade  us. 

To  me,  these  two  proposals  are  not  as  good  as  reconciliation.  Rec- 
onciliation, maybe  we  should  wrap  it  to  a  package  of  hard  changes 
into  a  single  bill.  I  think  that  is  protection  for  people.  When  I 
answer  my  mail,  "I  sure  didn't  want  to  rescind  your  particular 
project,  but  it  was  in  that  bill  and  I  either  had  to  vote  whether  I 
was  going  to  be  a  spender  or  a  cutter,  and  I  decided  I  had  to  vote  to 
cut.  It  was  necessary  to  do  it."  When  we  try  to  take  these  things  on 
one  thing  at  a  time,  what  I  find  happens  in  the  Senate  many  times 
somebody  says,  "I  am  for  cutting.  You  know  that,  Lawton.  I'm  not 
for  Boy  Scouts.  Bring  me  another  one."  And  it  is  only  when  you 
have  sort  of  brought  them  a  package  and  said,  "Here  it  is.  You 
have  got  to  swallow  it  or  you  have  got  to  reject  it",  that  you  get  a 
chance  to  have  people  speak.  , 

I  think  reconciliation  can  be  improved.  I  think  we  can  do  it  by 
streamlining  the  Budget  Act.  I  think  you  can  drop  the  second 
budget  resolution,  make  the  first  one  binding,  and  put  reconcilia- 
tion on  the  first  budget  resolution.  That  was  something  we  lid  by  a 
motion  I  made  back  in  1980.  We  used  reconciliation  for  the  first 
time  in  1980,  and  we  reconciled  about  $5  billion.  In  1981  we  had  to 
swap.  It  got  a  bad  name,  especially  over  here. 

I  do  not  think  that  was  the  fault,  really,  of  the  act.  I  think  it  was 
the  fault  of  some  people  who  allowed  it  to  be  written  on  the  floor. 
It  never  did  get  to  committees,  never  got  to  hearing,  one  vote.  I 
doubt  if  that  is  going  to  happen  again  right  away.  There  will  be  a 
stronger  will  to  resist  that.  I  do  not  think  it  was  purely  a  fault  m 
the  act  itself.  We  had  reconciliation  in  the  Senate.  The  committees 
worked  in  hearings,  worked  their  will  in  a  hearing  to  put  together 
that  package.  I  think  now  we  can  codify  the  reconciliation  and 
keep,  and  I  would  strongly  recommend  we  do  something  to 
nonbudgetary  items. 

It  offends  me  very  much  to  see  the  authorizing  committees  have 
decided  this  is  a  good  way  of  tacking  on  nonbudgetary  items  and 
get  the  privilege  on  the  Senate  side  of  limited  debate,  fast  track.  I 
do  not  know  how  that  works  over  here  on  the  House  side  because 
our  rules  are  different.  But  why  should  nonbudgetary  items  be 
placed  in  there  to  start  with?  A  lot  of  them  are  major  changes  in 
legislation.  We  have  seen  that  happen  out  of  that  Commerce  Com- 
mittee and  I  just  think  there  is  no  place  for  that. 

I  think  also  we  ought  to  have  a  right  to  amend  that  reconcilia- 
tion substitute.  For  example,  the  Finance  Committee,  there  is  no 
way  you  can  cut  and  substitute  tax  for  what  they  have.  I  think 
that  is  taking  away  from  the  membership  a  right  to  make  a  deci- 
sion on  that.  That  I  think  can  be  bad,  but  I  think  again  that  could 
be  fixed.  I  would  like  to  see  us  have  a  regulatory  budget  and  a 
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credit  budget  as  part  of  the  process.  That  is  going  a  little  bit  fur- 
ther, but  I  think  those  things  are  necessary. 

Overall,  the  Budget  Act  has  detractors.  Some  say  it  takes  too 
long,  and  others  say  it  takes  power  from  the  committees,  but  the 
truth  is  I  think  when  it  comes  to  cutting  deficits,  the  Budget  Act 
has  the  potential  of  making  the  best  use  of  our  time.  It  again  forces 
us  to  make  a  decision. 

To  me,  I  remember  when  I  came  to  the  Senate  I  could  not  believe 
that  the  Appropriations  Committee  passed  16  bills,  never  added  up 
what  we  were  doing,  with  each  subcommittee  sitting  like  a  chief- 
tain and  you  did  not  monkey  with  another  monkey's  monkey.  We 
found,  if  anything,  the  bills  always  went  up  from  the  subcommittee 
to  the  full  committee.  The  same  Members  of  the  proponents,  the 
constituents  of  those  bills,  were  always  on  the  subcommittees  and 
then  went  to  the  floor  and  amended  them  higher.  Nobody  ever 
said,  "Wait  a  minute,  we  have  to  set  some  priorities."  The  Budget 
Act  makes  us  have  that  national  debate  about  where  we  should 
spend  our  money.  I  think  that  allows  the  American  people  to  get 
involved  in  that  debate. 

I  think  some  of  the  delays  that  have  been  blamed  on  the  Budget 
Committee  have  not  always  been  the  Budget  Committee's  fault. 
The  Appropriations  Committee  has  sat  on  bills  and  decided,  be- 
cause some  kind  of  political  game  that  is  going  on  between  the 
White  House  and  the  Congress,  we  are  going  to  hold  the  welfare  or 
the  human  resources;  we  are  not  going  to  let  it  go  before  defense. 
We  are  going  to  tie  it  up.  That  was  not  really  the  Budget  Commit- 
tee's fault,  but  I  have  heard  many,  many  people  say  the  Budget 
Committee  caused  that.  I  think  it  was  a  different  kind  of  thing. 

All  of  the  proposed  options  would  massively  shift  power  from  the 
Congress  in  general  over  to  the  White  House.  I  think  we  can  im- 
prove the  act,  and  streamline  it  and  put  it  to  work  now  and  back  it 
up  with  individual  responsibility  of  the  Members  that  are  required 
to  make  it  work,  as  designed.  I  think  that  would  be  better  than 
buying  the  legislative  veto  proposals. 

[Mr.  Chiles'  prepared  statement  follows:] 
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"BUDGET  RECONCILIATION  AS  A  MEANS  OF 
REDUCING  THE  FEDERAL  DEFICIT" 


Good  afternoon,  Mr.  Chairman.   Let  me  compliment  you  on 
these  hearings  exploring  the  impact  of  the  Chadha  decision  on 
the  legislative  veto.   As  a  member  of  both  the  Senate  Appropriations 
Committee  and  the  Senate  Budget  Committee,  I  have  a  particular 
interest  in  the  issue,  and  I  appreciate  the  chance  to  give  you  my 
views. 
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You  have  asked  me  to  address  a  variety  of  proposals 
that  would  give  the  Executive  Branch  more  power  over 
the  purse.   I  want  to  state  at  the  outset  that  I  don't 
believe  it  is  ei'ther  desirable  or  necessary  to 
unbalance  the  checks  and  balances  written  into  the 
Constitution  by  our  Founding  Fathers.   We  can  achieve 
budget  control  —  if  that  is  the  real  intent  —  without 
disrupting  our  constitutional  system. 

Tt  has  been  eight  months  since  the  Supreme  Court 
handed  down  the  Chadha  decision,  and  the  dust  has  not 
had  enough  time  to  settle.  In  the  first  days  following 
that  decision,  we  had  a  lot  of  worry  expressed  over  the 
impact  the  ruling  might  have  on  the  Budget  Act. 

Frankly,  I  thought  then  —  and  believe  even  more 
strongly  now  —  that  the  worry  was  misplaced.   We 
already  have  what  is  potentially  the  most  effective 
tool  of  all  to  deal  with  our  budget  problems.   The  tool 
is  the  reconciliation  process  included  in  the  Budget 
Act.   If  we  revise  the  process  and  use  it  effectively, 
it  really  can  help  solve  our  budget  problems. 

In  truth,  reconciliation  may  be  the  best  hope  we 
have  among  the  wide  variety  of  options  now  being 
discussed  to  get  a  hold  on  federal  deficits. 

But  before  I  get  into  the  virtues  of 
reconciliation,  let  me  first  address  the  impact  of 
Chadha  on  the  budget  process,  and  then  discuss  some  of 
the  other  proposals  aimed  at  cutting  the  federal 
deficit. 
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CHADHA  AND  THE  BUDGET  PROCESS 

By  now  most  commentators  agree  that  Chadha  has  put 
an  end  to  the  practice  of  one-house  vetos  of  executive 
actions.   This  seems  to  rule  out  the  deferral  provision 
of  the  Budget  Act  under  which  Congress  provided  that 
deferrals  --  or  temporary  impoundments  —  would  become 
effective  unless  disapproved  by  one  House  of  Congress. 

This  specific  deferral  issue  has  yet  to  be  formally 
tested,  and  right  now  we  seem  to  be  in  a  period  where 
w*»  are  muddling  through.   But  even  if  the  one-house 

mechanism  for  overturning  a  deferral  is  finally 
determined  to  be  no  longer  valid,  the  loss  of  that 
power  neither  strikes  down  the  Budget  Act  itself,  nor 
renders  the  Act  ineffective  as  a  deficit-fighting 
statute. 

And  the  reason,  of  course,  is  the  concept  of 
severability.   The  Budget  and  impoundment  Act  of  1974 
does  not  contain  a  severability  clause.  But  in  Chadha, 
the  court  worked  through  the  severability  issue,  and 
decided  that  if  what  remains  when  the  legislative  veto 
provision  is  stricken  still  is  a  "workable 
administrative  mechanism,"  then  the  statute  can  stand. 

T  believe  that  clearly  applies  in  the  case  of  the 
Budget  Act.   Deferral  procedures  were,  from  the  very 
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beginning,  a  compromise  device.  And  loss  of  the  formal 
deferral  mechanism  in  no  way  compromises  the  continuing 
value  of  the  Budget  Act. 

Beyond  the  deferral  question  itself,  it  has  been 
commonplace  for  individual  committees  to  work  out 
informal  arrangements  on  appropriations  bills  that 

would  permit  adjustment  in  accounts.   Often  called 
"reprogramming" ,  the  device  enables  funds  to  be 
reallocated  to  meet  emergency  needs.   It  may  be  that 
this  process  ought  to  be  examined  in  more  detail  with 
an  eye  toward  codifying  it  into  the  Budget  Act  itself. 
In  any  case,  it  ought  to  be  reviewed  to  see  if  it  has  a 
Chadha  problem,  and  if  so,  how  it  might  be  formally 
revised  and  adopted  as  a  more  regular  feature  of  the 
budget  process. 

So,  while  the  one-house  veto  is  apparently  no 
longer  available,  we  still  have  some  informal 
arrangements  through  which  Congress  and  the  executive 
branch  can  deal  with  particular  spending  issues. 
Beyond  that,  the  President  still  has  another  form  of 
impoundment  authority  available  to  him,  and  that,  of 
course,  is  rescision. 

The  rescision  power  enables  the  President  to 
propose  permanent  spending  reductions  which  require 
approval  by  both  Houses  of  Congress  within  45  days 
through  enactment  of  legislation.  Rescisions  are  really 
just  new  appropriations,  but  with  a  minus  sign.   They 

follow  the  constitutional  provision  by  both  Houses  and 
presentation  to  the  President  required  by  Chadha.   The 
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only  new  mechanism  is  allowing  the  President  to 
withhold  funds  for  45  days  while  Congress  considers 
proposed  rescisions.   Chadha  did  not  address  that  as  an 
issue. 

Overall,  Chadha  seems  to  have  affected  the  Budget 
Act  in  one  specific  way,  denying  the  use  of  the 
deferral  authority.   But  because  of  the  implict 
severability  doctrine  as  well  as  pre-existing  practice 
among  Congressional  committees  and  other  features  of 
the  Budget  Act,  the  utility  of  the  Budget  Act  has  not 
been  materially  impaired. 


NEW  PROPOSALS:  ENHAMCED  RECISION  AUTHORITY. 

Mr.  Chairman,  with  federal  deficits  as  high  as  they 
are,  we  have  heard  a  series  of  new  proposals  about  how 
to  fight  them.   Among  those  proposals  is  a  Senate  plan 
to  give  the  President  stronger  rescision  power.   T  must 
say  I'm  skeptical  about  giving  the  President  such 
additional  power.  The  proposal  says,  with  disarming 
innocence,  let's  just  treat  a  rescision  like  a 
deferral.   But  let's  not  forget  that  a  rescision  is 
legislation  .  Giving  the  President  the  power  to  rescind 
unless  Congress  objects,  is  to  give  the  power  to 
leg  islate. 

One  reason  for  my  skepticism  is  a  shift  in  the 
separation  of  powers  between  Congress  and  the  White 
House.   I  will  address  that  issue  more  fully  when  T 
discuss  the  item  veto. 
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But  for  now,  my  skepticism  springs  from  two 
concerns.   To  begin  with,  the  Federal  deficit  in  Fiscal 
1985  will  be  in  excess  of  $180  billion.   Please  keep  in 
mind  that  this  is  the  deficit  proposed  by  the  President 
himself.  The  President  passed-up  the  opportunity  to 
exercise  prior  restraint  and  give  us  a  budget  closer  to 
balance.   So  it  strikes  me  as  peculiar  that  we  should 
be  talking  about  giving  the  White  House  more  power  when 
it  has  failed  to  use  the  power  it  already  has  in  the 
deficit  fight,  namely,  the  President's  own  budget. 

But  let's  assume  we  give  the  President  enhanced 
rescision  power,  the  kind  that  would  require  both 
Houses  of  Congress  to  act  to  overturn  the  President's 
rescisions  within  45  days  instead  of  having  it  fall  if 
both  houses  do  not  act,  as  is  the  case  now. 

If  you  think  the  budget  takes  a  lot  of  time, 
rescisions  could  become  a  full-scale  time  nightmare. 
Congress  might  approve  a  given  sum  in  an  appropriations 
bill,  only  to  have  it  rescinded  by  the  White  House. 
Congress  would  then  have  to  restore  that  amount  in  a 
piece  of  legislation  which  could  then  be  overridden  by 
the  President.   To  finally  reach  its  original  goal. 
Congress  would  then  have  to  override  the  veto  by  a  two- 
thirds  vote  in  each  house. 

That,  it  seems  to  me,  would  convert  the  legislative 
process  into  a  safari  that  leads  us  all  over  the  place 
only  to  return  to  the  starting  point. 

So  I  do  not  believe  reshaping  the  rescision  power 
is  a  realistic  way  to  help  us  contain  federal  deficits. 
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NEW  PROPOSALS:  THE  LINE-ITEM  VETO 

Another  device  has  been  proposed  to  help  cut 
deficits.   It  would  require  giving  the  President 
sizeable  new  powers,  but  the  proposal  itself  is  not 
new.   In  fact  it  has  been  around  for  more  than  a 
century,  and  it  is  called  the  line-item  veto.   Most 
state  governors  have  that  power,  but  the  fact  that  it's 
been  around  so  long  should  tell  us  something  about  why 
the  President  doesn't  have  it. 

To  begin  with,  it  would  upset  the  separation  of 
power  between  the  White  House  and  the  Congress  over 
appropriations.   The  Founding  Fathers  purposely  gave 
that  power  to  Cogress,  the  branch  of  the  federal 
government  closest  to  the  people.   They  understood  that 
people  had  to  have  a  place  to  which  they  could  go  and 
make  their  case.   And  it  works. 

People  can  come  right  through  the  doors  of  Congress 
and  be  heard  on  issues  which  affect  their  lives  and 
homes.   All  our  spending  decisions  in  Congress  are  a 
product  of  public  opinion. 

But  if  the  President  is  given  the  item  veto,  it 
won't  be  the  President  who  makes  the  veto  decisions. 
They  will  be  made  for  him  by  bureaucrats  sealed  away  in 
some  basement  office  in  the  Executive  Office  building. 
No  one  voted  for  those  bureaucrats,  and  no  one  will  be 
able  to   reach  them  the  way  they  can  reach  a  member  of 
Congress. 
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Let  me  add  here  that  this  description  is  not  just 
conjecture.   We  have  now  had  almost  ten  years 
experience  with  the  Budget  Act,  and  I  have  seen 
thousands  of  rescisions  sent  up  by  the  White  House. 
They  are  not  the  kind  of  cosmic  policy  decisions  that 
reach  the  President.   They  are  normally  small  programs. 

A  savvy  President  could  use  the  item  veto  as  a 
political  weapon.   Perhaps  he  could  strike  projects  of 
states  where  the  Senator  or  Representative  has  not 
cooperated  with  the  President  in  the  past,  or  withhold 
the  veto  to  get  something  the  member  of  Congress 
otherwise  would  not  give. 

Moreover,  bureaucrats  in  Washington  can't  possibly 
be  familiar  with  the  conditions  in  every  state  that 
require  a  particular  project.   A  worthwhile  project 
might  be  struck  down  with  an  item  veto  solely  because 
it  has  an  unfamiliar  name.  Or  those  same  bureacrats 
might  not  like  a  particular  program,  and  go  after  it 
from  personal  bias. 

There  are  other  problems  with  the  item  veto.   For 
example,  no  one  knows  what  the  term  "item"  really 
means.   Would  the  President  have  the  right  only  to  veto 
certain  accounts  in  an  appropriations  bill?   Or  could 
he  go  farther  and  actually  cut  individual  projects? 
Nobody  knows  for  sure,  and  the  author  of  the  proposal 
in  the  Senate  cannot  really  give  me  a  satisfactory 
answer . 

The  item  veto  does  not  reach  the  big  items  of 
spending  in  the  budget.   It  would  touch  just  about  18 
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percent  of  total  spending  that  falls  in  the  category  of 
"non-defense  discretionary  programs."   And  it's  those 
areas  where  we  have  already  made  sizeable  cuts  in  the 
last  three  years. 

Worse  than  any  of  these  problems,  is  that  by  giving 
the  President  the  power  to  cut  OR  REDUCE  an  item,  we 
are  giving  him  legislative  power.   He  could  actually 
amend  bills,  changing  them  to  suit  his  personal  version 
of  what  he  believes  policy  should  be. 

It  seems  to  me,  Mr.  Chairman,  that  if  you  give  the 
President  such  sweeping  powers  over  appropriations, 
there's  nothing  to  stop  him  from  acquiring  the  same 
power  over  entitlements,  like  Social  Security.  Some 
people  have  even  suggested  giving  the  President  the 
authority  to  "withhold"  COLAs  as  a  means  of  cutting  the 
deficit.   And  if  we  open  the  door  that  far,  there's  no 
telling  how  it  can  ever  be  shut  again. 

As  we  look  back  over  these  assorted  proposals,  the 
real  issue  comes  into  sharper  focus.   And  the  real 
issue  is  responsibility. 

The  question  every  member  of  Congress  should  ask  of 
themselves  is  are  we  willing  to  do  the  job  we  were 
elected  to  do.  Are  we  willing  to  make  hard  choices,  or 
just  give  up  our  jobs  to  the  White  House.   If  the 

answer  is,  yes,  we  are  willing  to  do  our  jobs,  then  we 
can  stop  the  search  for  new  gimmicks  to  fight  the 
deficit. 
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We  have  the  answer  already  on  the  books.   And  it's 
called  the  Congressional  Budget  and  impoundment  Act  of 
1974.   Now,  I  know  the  budget  act  has  its  detractors. 
Some  ask  what  good  has  it  done  when  the  deficit's 
larger  than  it's  ever  been  before.   The  answer  there  is 
that  the  budget  act  has  done  its  job.   We  have  actually 
made  cuts  already  that  will  total  $3fiO  billion  of 
deficit  reduction  over  five  years.   The  budget  act  is 
not  a  victim  of  its  own  weakness,  but  rather  of  an 
economic  policy  which  cut  taxes  S2  for  every  $1  in 
spending  cuts. 

We  made  the  spending  cuts  because  the  budget  act 
made  it  possible  through  the  device  of  reconciliation. 

RECONCILIATION;  THE  BEST  ANSWER 

I  am  not  one  of  those  who  says  the  Budget  Act  is 
too  fragile  to  be  amended.   It  has  been  in  place  almost 
ten  years.   We  know  its  strength  and  its  weaknesses. 

Mr.  Chairman,  it  took  us  five  years  of  experience 
to  learn  that  if  we  really  want  to  cut  spending 
programs  we  need  reconciliation,  and  we  need  it  on  the 
first  budget  resolution. 

Much  of  the  criticism  of  the  Budget  Art  is  the 
amount  of  time  we  spend  on  budget  matters. One  way  we 
can  streamline  the  process  is  to  drop  the  Second  Budget 
Resolution,  make  the  first  one  binding,  and  put 
reconciliation  where  it  belongs  —  on  the  first 
resolution. 


494 

If  we  are  going  to  change  entitlement  programs  in  a 
fair  way  —  but  in  a  way  that  saves  money  —  we  have  to 
do  it  early  in  the  year  so  that  agencies  have  time  to 
write  regulations,  and  train  state  and  federal  workers 
to  implement  those  regulations.   There  just  isn't  time 
to  do  that  on  a  second  budget  resolution  in  September 
or  October,  when  the  fiscal  year  begins  October  1. 

And  it  is  not  realistic  to  expect  committees  which 
have  gone  through  the  entire  legislative  process, 
through  working  out  differences  within  their 
committees,  amending  bills  on  the  floor  and  working  out 
differences  in  conference  —  only  to  be  asked  to  start 
all  over. 

We  tried  that  in  the  past,  on  bills  like  the  farm 
bill  and  the  Higher  Education  Act,  and  it  just  did  not 
work.   Congress  was  just  not  willing  to  redo  all  its 
work.   So  it  is  much  more  effective  to  set  out  the 
legislative  agenda  for  cost  savings  early  in  the  year, 
instead  of  at  the  end.   We  have  learned  through 
experience  that  reconciliation  works.   We  first  tried 
it  in  1980,  on  my  motion  at  the  Budget  Committee,  and 
reduced  the  deficit  by  $5  billion.   In  1981,  we  tried 
it  on  a  much  larger  scale  and  reduced  spending  by  $130 
billion. 

Now  with  deficits  so  high,  reconciliation  is  a 
ready-made,  proven  means  to  attack  the  huge  levels  of 
red  ink.   In  fact,  it  would  be  hard  to  imagine  a  better 
way.   We  found  over  the  years  that  you  simply  can't  put 

together  a  package  of  meaningful  spending  reductions 
one  piece  at  a  time.   In  government,  as  in  politics,  if 
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you  want  to  get  something  you  have  to  give  something. 
And  reconciliation  allows  us  the  chance  to  package  a 
whole  bundle  of  proposals  in  one  vehicle,  and  show  some 
results. 

But  there  are  some  problems  with  Reconciliation. 
It  has  evolved  as  an  ad-hoc  procedure,  and  it  needs  to 
be  codified.   We  need  to  have  protections  to  reduce  the 
deficit,  but  we  need  protections  against  misuse.   For 
example,  we  should  prohibit  the  inclusion  of  non- 
budgetary  matters  in  a  Reconciliation  bill.  That  raised 
a  lot  of  hard  feelings  in  the  1981  Act,  and  I  believe 
the  criticism  is  correct. 

We  also  have  a  problem  in  the  Senate  with  the 
"germaneness  rule."  That  says  that  if  a  committee 
reports  one  particular  spending  cut  or  tax  provision, 
then  a  member  cannot  report  a  different  provision  as  a 
substitute.  He  can  move  to  strike  and  therefore 
increase  the  deficit  but  he  cannot  give  the  body  an 
opportunity  to  consider  a  different  way  to  reduce  the 

deficit.   That  doesn't  seem  fair  to  me,  and  it  should 
be  amended. 

Other  amendments  to  Reconcilation  I  have 
recommended  are  to  institute  both  a  credit  budget  and  a 
regulatory  budget  process.   The  latter  would  parallel 
the  spending  process  in  the  Budget  Act  —  we  would  have 
a  President's  regulatory  request  —  the  Budget 
Resolution  would  set  broad  functional  totals  —  then 
the  Appropriations  Committee  would  set  detailed  agency- 
by-agency  limitations  on  the  total  cost  of  federal 
regulations. 
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Mr.  Chairman,  the  deficits  frighten  every  one.   And 
delaying  action  because  of  an  election  year,  or  waiting 
for  constitutional  change  to  rewrite  the  balance 
between  Congress  and  the  White  House  isn't  going  to  do 
us  much  good. 

The  best  thing  we  have  going  for  us  is  the 
Congressional  Budget  process.   If  the  President  will 
cooperate,  if  Members  of  Congress  will  abide  the  hard 
choices  that  go  with  our  jobs,  we  can  cut  the  deficits 

in  a  timely  way.   And  the  best  way  is  to  put  the  Budget 
process  and  reconciliation  to  work  for  the  good  of  the 
nation. 

The  Chairman.  Thank  you  very  much,  Senator. 

Mr.  BolHng? 

Mr.  BoLLiNG.  I  would  like  to  commend  you  for  your  statement, 
some  of  which  I  disagree  with — the  issue  of  item  veto  but  I  will  try 
to  explain.  But  I  commend  you  because  of  the  key  role  you  played 
in  making  the  Budget  Act  work,  and  I  think  it  has  worked  better 
in  the  Senate  than  in  the  House,  and  I  am  sure  the  Senator  from 
Florida  made  a  contribution  in  bridging  the  partisan  gap.  So  in- 
stead of  having  a  partisan  fight  on  the  floor  from  the  very  begin- 
ning of  the  Budget  Act,  the  Senate  was  able  to  work  in  a  bipartisan 
way. 

Senator  Chiles.  I  wish  I  could  take  credit  for  that.  I  cannot,  I  do 
think.  We  were  very  fortunate  to  have  Henry  Bellmon  as  the  rank- 
ing Republican  at  the  time,  and  the  Republicans  did  participate  in 
the  process.  They  did  not  just  vote  no.  And  I  think  your  burden  has 
been  much  harder  in  the  House  when  the  Republicans  have  voted 
no.  And  the  Senate  Republicans  think  that  same  thing.  Time  after 
time  they  have  tried  to  talk  to  their  colleagues  over  here  and  say, 
"Get  into  the  process  and  participate." 

Mr.  BoLLiNG.  I  think  it  is  very  good  of  the  Senator  to  say  that. 
He  is  too  modest.  He  did  have  a  considerable  role.  It  is  important 
that  people  will  recognize  it  publicly. 

The  Chairman.  Thank  you,  Mr.  Boiling. 

Mr.  Long? 

Mr.  Long.  I  would  like  to  commend  Mr.  Chiles  for  his  fine  state- 
ment and  the  contribution  he  has  made. 

I  share  the  view  that  it  has  worked  better  over  there  than  over 
here.  It  really  got  out  of  hand  for  awhile.  I  think  probably  it  is  in 
some  danger.  With  respect  to  the  suggested  changes,  with  respect 
to  how  it  might  be  strengthened  and  corrected,  I  am  becoming 
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more  and  more  sure  you  have  to  do  it  by  one  resolution  and  by  rec- 
onciliation. I  sometim£-P  tliink  we  h'sve  to  go  furthei  srd  make 
those  cuts. 

Senator  Chiles.  We  had  the  same  problem  in  the  Senate  this  last 
time.  What  we  promised  in  July,  we  did  not  deliver  until  October. 

Mr.  Long.  In  1981,  which  was  an  important  experience,  the 
amendment  was  not  written  in  committee,  not  written  on  the  floor, 
but  written  by  OMB  and  the  White  House,  and  pieces  of  paper 
were  stapled  together  on  the  way  up  here  at  midnight.  I  think  the 
way  the  administration,  the  executive  branch  and  the  White  House 
handled  the  matter  really  did  great  harm  to  the  budget  process 
and  to  the  integrity  of  the  process. 

Senator  Chiles.  I  think  that  is  exactly  right.  I  listened  with  in- 
terest to  the  newsman  who  was  broadcasting  over  here  when  I 
heard,  I  think  it  was  last  year,  some  of  the  Republican  leadership 
was  complaining  that  the  Democrats  had  brought  a  measure  out  in 
a  briefer  period  of  time  and  with  a  steamroller.  I  am  sure  you  all 
must  have  enjoyed  those  comments. 

Mr.  Long.  Compared  to  what  had  happened  in  1981,  it  was  an 
orderly  process  last  year. 

Senator  Chiles.  I  think  one  of  the  things  that  happens  in  our 
democratic  process  is  we  learn  through  our  mistakes.  There  is 
nothing  better  than  t5ring  the  albatross  around  their  neck  some- 
times. As  they  used  to  say  in  Florida,  you  can  keep  a  dog  from 
stealing  chickens  if  you  tie  one  around  his  neck  for  awhile.  So  I 
think  we  had  that  in  1981,  one  tied  around  us,  just  like  we  had  a 
tax  cut  tied  around  us.  A  lot  of  us  have  regretted  voting  for  it. 
Those  things  do  not  mean  necessarily  that  you  throw  everything 
out.  You  learn  by  those  errors  and,  hopefully,  they  will  not  repeat 
themselves. 

Mr.  Long.  Thank  you. 

The  Chairman.  We  in  Florida  already  knew  the  distinction  with 
which  Senator  Chiles  serves.  He  did  a  magnificent  job  for  the 
State.  We  are  proud  of  the  contribution  that  he  has  made. 

Senator  Chiles.  Thank  you. 

The  Chairman.  We  will  take  just  a  brief  recess  and  go  and  vote 
and  we  will  come  right  back. 

[A  brief  recess  was  taken.] 

The  Chairman.  The  committee  will  come  to  order,  please. 

We  have  the  privilege  now  of  hearing,  I  think,  the  most  distin- 
guished Member  of  this  House  who  ever  presided  over  this  commit- 
tee, the  Honorable  Richard  Boiling.  We  like  to  describe  him  as  a 
gentleman  and  a  scholar.  He  is  outstanding.  He  is  a  very  learned 
man  and  deeply  dedicated  to  the  interests  we  have  in  this  country. 

We  are  very  much  pleased  to  have  the  Honorable  Richard  Boil- 
ing appear  before  us  on  this  important  matter. 

STATEMENT  OF  HON.  RICHARD  BOLLING,  FORMER 
REPRESENTATIVE  IN  CONGRESS  FROM  THE  STATE  OF  MISSOURI 

Mr.  BoLLiNG.  Thank  you,  Mr.  Chairman.  I  am  very  grateful  to 
you,  but  not  surprised  by  your  great  courtesy  and  kindness  to  me. 
It  is  a  pleasure  to  be  back  with  you. 

I  do  not  have  a  prepared  statement,  and  I  will  be  relatively  brief. 
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After  listening  to  Senator  Chiles'  excellent  statement  I  think  I 
will  try  to  put  this  issue  in  perspective  at  least  from  my  point  of 
view,  without  being  too  partisan  about  it.  Inevitably,  it  carries  a 
little  partisanship.  Reconciliation  was  used  in  1981  in  a  way  that 
made  it  include  authorizing  bills  as  well  as  appropriations  bills, 
and  it  made  enormous  changes  in  programs  that  had  been  accepted 
and  carefully  worked  out,  and  were  working  rather  well.  It  dealt 
with  virtually  everything  that  comes  before  the  Congress,  and  it 
did  not  do  it  in  a  very  carefully  worked  out  way. 

My  own  judgment  is  that,  from  the  point  of  view  of  the  House  of 
Representatives,  it  effectively  destroyed  the  whole  of  the  legislative 
process,  the  integrity  of  the  legislative  process. 

Congress  ought  to  have  an  orderly  system  in  which  the  legisla- 
tive committees  examine  the  issues  and  policies  in  the  Congress  as 
well  as  its  general  operations,  and  then  conclude  what  the  issue 
should  be  that  goes  through  the  Congress.  After  the  authorization 
process,  the  appropriations  process  should  determine  the  actual 
money  for  expenditures. 

We  added  to  that  the  necessity  of  an  overall  approach,  the 
Budget  Committee  approach.  I  think  that  was  an  essential  step  to 
take.  We  had  no  illusions  when  we  passed  that  bill  that  it  was  a 
perfect  bill.  And  one  of  the  great  problems  with  it  was  that  it  was 
extraordinarily  difficult  to  see  how  there  would  be  enough  time  for 
all  the  committees— the  legislative  committees,  the  Appropriations 
Committee  as  well  as  the  Budget  Committee— to  complete  their 
work.  And  that  problem  is  before  you  in  many  different  ways  now, 
and  it  is  a  very  important  question. 

What  we  are  really  dealing  with,  when  we  deal  with  the  question 
of  legislative  veto,  is  a  problem  of  the  whole  of  the  legislative  proc- 
ess, and  where  the  legislative  veto  has  come  to  fit  into  the  whole  of 
the  process.  Now  I  grew  up  in  this  institution  and  I  served  under 
Sam  Rayburn  who  was,  in  my  judgment,  a  very  great  Speaker,  but, 
even  more  important  and  much  less  often  said,  he  was  an  extraor- 
dinary legislator.  He  was  probably  the  best  legislator  that  ever 
served  in  this  institution. 

Sam  Rayburn  understood  the  legislative  process  from  having 
practiced  it  from  the  level  of  an  individual  member  of  the  commit- 
tee to  the  chairman  of  one  of  the  most  powerful  committees  deal- 
ing with  much  of  the  New  Deal,  in  the  1930's.  He  became  chairman 
of  the  Interstate  and  Commerce  Committee  in  1931.  He  did  not 
give  up  that  chairmanship  until  he  became  the  majority  leader  in 
1937. 

In  1941,  unlike,  so  far  as  I  know,  anyone  in  modern  times  who 
became  Speaker,  he  was  elected  unanimously  by  the  House  to  suc- 
ceed a  Speaker  who  had  been  ill  during  his  majority  leadership  and 
who  died  in  office.  And,  rather  than  go  through  a  show  of  fight  in 
1941,  the  House,  I  think,  elected  him  by  resolution.  And  then  he 
served  until  his  death  in  1961,  longer  than  any  Speaker  by  more 
than  a  multiple  of  two.  And  in  that  process,  he  was  always  a  legis- 
lator. I  had  the  privilege  of  working  in  his  primary  legislative  insti- 
tution, which  was  called  the  board  of  education,  and  he  always  was 
a  good  legislator,  and  he  bitterly  opposed  the  legislative  veto. 

Nobody  has  ever  accused  Rayburn  of  not  being  concerned  about 
the  power  of  the  House,  the  power  of  the  House  and  Senate  togeth- 
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er  face  to  face  with  the  President.  He  was  one  of  the  few  people 
who  could  do  this.  He  felt  very  strongly  about  the  House  and  he 
was  always  a  protector  of  the  House.  He  was  never  Ambassador  to 
the  House  from  the  Executive.  He  recognized  himself  as  the  leader 
of  the  institution,  not  just  the  Democrats,  but  the  institution  as  a 
whole.  And  I  think  his  opposition  to  the  legislative  veto  in  itself  is 
an  important  factor.  It  is  an  important  factor,  in  my  view. 

What  I  would  like  to  get  at  now,  I  think  in  consideration  of  the 
legislative  process  is  the  question  of  the  legislative  veto.  I  think  it 
is  also  time  to  look  very  carefully  at  the  item  veto.  And  I  will  talk 
about  that  in  a  generic  sense.  I  am  really  not  interested  in  one  that 
allows  the  President  to  reduce.  I  am  only  interested  in  one  that 
allows  the  President  to  strike  out  any  particular  appropriation. 
And  I  will  be  brutally  frank  in  saying  why  I  disagree  with  Senator 
Chiles. 

I  have  watched  the  House  long  enough  to  know  there  is  one 
abuse  of  power  in  the  House  of  Representatives  that  I  find  very  un- 
lovely, and  often  not  in  the  public  interest.  That  is  the  power  of 
senior  Members  to  see  to  it  that  their  districts  or  States  get  a  great 
deal  more  than  they  deserve  in  terms  of  public  works  programs  and 
military  programs.  A  man  who  was  chairman  of  the  Committee  to 
Oversee  the  War,  the  Truman  Committee,  told  me. 

For  Heaven  sake,  Dick,  never,  never  allow  a  military  installation  to  go  in  your 
district  because,  if  you  do,  you  will  then  be  caught  in  a  trap.  For  economic  reasons, 
your  people  will  insist  that  you  keep  it.  The  military  may  not  want  it  at  all;  it  may 
not  be  of  any  use,  but  we  still  keep  these  things  and  they  go  on  forever  simply  be- 
cause they  are  there. 

It  is  the  same  kind  of  thing  I  have  seen  happen  on  regular  public 
works,  not  once  but  many  times.  And  I  think  we  need  a  balance  of 
power  restored  so  that  the  President  has  an  opportunity  to  cut  out 
specific  items  by  what  I  used  to  call  the  item  veto.  I  know  that  goes 
against  the  desires  of  virtually  every  Congressman  and  virtually 
every  Senator.  I  do  not  much  care  because  I  think  it  is  much  more 
important  at  this  stage  of  the  game  to  look  at  the  overall  problems 
that  we  confront,  and  one  of  them  certainly  is  budgetary. 

I  am  not  suggesting  for  a  minute  that  that  is  the  solution  to  the 
problem  of  deficits;  it  is  not.  What  has  been  said  is  accurate.  There 
are  great  dilemmas — cuts  in  taxes,  enormous  increase  in  defense 
expenditures — but  there  are  a  great  many  other  things  that  can  be 
cut  down  and  cut  back. 

I  will  close  by  saying  I  am  well  aware  that  there  are  a  great 
many  unmonitored  programs  that  have  been  invented  in  different 
times,  a  good  many  of  them  ineffective,  which  go  on  without  any- 
body's real  knowledge  that  they  work  or  do  not  work.  We  still  have 
a  substantial  number  of  programs,  I  believe,  that  simply  are  not 
monitored  adequately.  And  I  think  we  are  dealing  with  the  whole 
problem  when  we  are  looking  at  this  very  important  matter  which 
must  be  dealt  with  ultimately.  I  think  we  ought  to  remember  the 
whole  problem  and  not  be  misdirected  because  we  are  concerned 
about  this  relatively  narrow  but  very  important  problem  of  legisla- 
tive leadership. 

Thank  you. 

The  Chairman.  Thank  you,  Mr.  Boiling. 
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You  mentioned  in  the  beginning  of  your  statement  the  action 
taken  on  the  reconciliation  resolution  in  1981.  I  remember  very 
well  Chairman  Perkins,  of  the  Education  and  Labor  Committee, 
being  very  much  upset  about  that  resolution,  not  only  cutting  bil- 
lions of  dollars  from  educational  programs,  but  actually  removing 
from  the  statute  books  some  of  our  legislation.  As  he  said  on  one 
occasion,  some  programs  we  had  worked  for  for  30  years  to  get 
them  into  the  laws  of  this  land.  What  was  your  understanding 
when  the  budget  law  was  enacted? 

Mr.  BoLLiNG.  My  judgment  was  it  was  not  intended  to  reduce  the 
whole  legislative  process  to  one  reconciliation  matter.  I  do  not 
think  the  intention  ever  was.  Although  I  am  responsible  for  it,  it  is 
very  questionable  whether  reconciliation  was  ever  intended  to 
occur  on  the  first  budget  resolution.  That  was  a  very  tough  one  to 
allow  in  1980.  Through  a  series  of  misunderstandings,  a  proposal 
by  me  in  an  early  meeting  on  the  budget  we  were  in  a  position  that 
we  perhaps  would  have  to  go  to  the  leadership  of  the  two  Houses — 
the  House  and  the  Senate,  Republicans  and  Democrats  and  in  1980 
both  the  House  and  the  Senate  were  Democratic — to  come  up  with 
an  adequate  method  of  cutting  the  budget  substantially.  We  were 
going  to  have  to  have  an  unusual  approach,  a  multiyear  approach 
dealing  with  authorizations,  entitlements  and  so  on  in  order  to  get 
the  rather  small  amount. 

It  then  turned  into  this  business  of  reconciliation  on  the  first  res- 
olution. So  you  had  a  very  questionable  situation,  but  that  is  one  of 
those  situations  in  which  the  realities,  the  needs  of  the  Congress 
and  the  country  overrode  exactly  the  way  the  law  was  written.  I  do 
not  think  there  is  any  question  that  what  was  done  in  1980  and 
1981  might  very  well  be  described  as  way  out  of  line  with  what  was 
in  mind  of  the  drafters,  of  all  the  different  budget  acts  that  were 
around,  or  bills  that  were  around  before  we  finally  settled  on  a 
final  version. 

The  Chairman.  There  is  one  other  question  I  would  like  to  ask, 
out  of  your  large  experience  and  knowledge  of  the  legislative  proc- 
ess, do  you  consider  that  the  legislative  veto  is  essential  or  is 
highly  desirable  to  be  pursued  as  a  part  of  the  legislative  function; 
or  is  it  essential  or  highly  important  to  the  exercise  of  the  legisla- 
tive function  of  Congress? 

Mr.  BoLLiNG.  Well,  there  are  a  lot  of  people  who  criticize  me  for 
being  inclined  to  look  at  the  overall  picture,  and  that  may  be  justi- 
fied on  occasion.  My  own  view  is  if  Congress  did  its  work  well  on 
the  first  go  around  in  the  passage  of  laws,  we  would  not  have  as 
much  need  for  an  awkward  substitute  method. 

In  other  words,  if  Congress  were  to  work  out  the  compromises 
that  needed  to  be  worked  out  at  the  beginning  of  the  process  and 
were  to  be  more  precise,  it  would  not  eliminate  the  need  for  regula- 
tion on  the  part  of  agencies,  but  its  delegation  of  power  to  agencies 
would  be  much  less  broad.  I  would  much  prefer  to  see  us  become 
the  kind  of  workmen  that  we,  I  think,  are  perfectly  capable  of 
being  on  the  initial  passage  of  legislation. 

I  think  in  a  country  of  this  size,  with  so  much  variety  in  cultures 
and  regions  and  attitudes,  it  is  important  not  to  move  too  swiftly. 
The  dilemma  that  confronts  us  is  we  have  a  system  in  which, 
unlike  most  countries,  the  conservatives  are  capable  of  delaying 
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action  on  many  social  programs  so  much  too  long  that  when  it  be- 
comes possible  to  do  something  about  those  programs,  there  is  an 
overanxiety  on  the  part  of  the  people  who  believe  in  the  program, 
that  we  tend  to  move  too  swiftly,  too  fast.  When  we  go  both  too 
slow  and  too  fast,  we  end  up  with  a  product  that  I  do  not  think  is  a 
good  one. 

I  would  hope  that  in  time,  in  the  next  10,  20,  or  30  years,  we 
would  come  to  have  a  better  ability  to  deal  with  our  problems 
evenly  and  even  with  some  sense  of  planning  and  anticipation.  I 
am  not  going  to  go  into  that  at  great  length. 

I  do  not  think  the  legislative  veto  ought  to  be  the  key  element  as 
do  the  strong  proponents  of  it.  I  think  it  is  very  much  preferable  to 
have  a  better  quality  of  legislation  at  the  front  end.  But  there  has 
to  be  some  kind  of  mechanism  that  will  allow  the  Congress  to 
check.  At  the  same  time,  I  think  that  has  to  be  balanced  out.  But  I 
do  not  think  it  should  be  essential.  There  may  be  some  device  that 
is  needed  to  make  it  easier  for  the  Congress  to  stop  something.  But 
I  think  there  are  many  other  devices  that  may  not  be  the  legisla- 
tive veto. 

The  Chairman.  Thank  you. 

Mr.  Long? 

Mr.  Long.  I  surely  agree  with  you  and  Mr.  Rayburn.  It  has 
caused  me  a  great  deal  of  concern  and  trouble  over  the  years.  The 
line  item  veto  is  another. 

I  just  wonder  about  what,  in  my  mind,  is  a  fairly  considerable 
problem  with  respect  to  abuse  of  the  process  by  the  President.  That 
is  what  Senator  Chiles  was  talking  about.  For  example,  we  know 
the  President,  in  my  opinion,  lacks  a  sensitivity  toward  working 
people  and  the  poor,  who  have  paid  the  biggest  price.  The  cuts  did 
not  come  out  of  the  military  programs  but  educational  and  academ- 
ic. Does  that  worry  you? 

Mr.  BoLLiNG.  Well,  it  worries  me,  but  it  does  not  worry  me  as 
much  as  to  tell  you  to  have  a  comprehensive  approach  to  balance 
things  out  in  the  real  sense.  I  think  if  the  President  had  the  oppor- 
tunity to  have  the  line  item  veto  this  year,  we  really  would  not  see 
much  action  that  would  be  punative.  I  think  he  would  wait  until 
another  year  if  he  got  re-elected. 

When  you  have  a  highly  political  President,  as  I  think  this  one 
is,  and  others  have  been,  it  seems  very  important  to  have  votes  on 
what  they  are  really  interested  in. 

I  think  the  dilemma  we  confront  in  not  providing  the  President 
with  a  line-item  veto,  they  have  an  opportunity  to  fuzz  things  up 
by  putting  it  all  together  as  a  political  scheme,  like  Mr.  Chiles  was 
talking  about  in  reverse.  This  is,  after  all,  in  all  of  our  Govern- 
ment, despite  the  desire  of  many,  many  conservatives  to  pretend  it 
is  not  a  political  process,  it  is  highly  political. 

Mr.  Long.  It  was  intended  to  be. 

Mr.  BoLLiNG.  Certainly  the  Founding  Fathers  understood  that 
and  I  would  be  all  for  the  country  going  more  and  more  into  what 
the  President's  real  intentions  and  duties  were,  even  at  the  risk  of 
a  further  difficulty  in  dealing  with  it. 

Mr.  Long.  In  my  district  it  is  hard  for  me  to  take  that  position. 
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Mr.  BoLLiNG.  I  have  exactly  the  same  commitments  that  you 
people  do.  I  have  just  slightly  different  views  as  to  how  you  get 
there. 

Mr.  Long.  Let  me  ask  you,  and  I  share  your  view  with  respect  to 
this  one — the  lack  of  surveillance,  and  the  lack  of  policing  pro- 
grams that  are  in  effect;  some  are  to  far  out  to  work  and  many  are 
not  working;  would  this,  in  your  opinion,  justify  moving  to  sunset 
legislation,  or  do  you  feel  the  time  has  come  and  gone? 

Mr.  BoLLiNG.  I  think  it  has  come  and  gone.  They  came  up  with 
legislation  later  that  was  much  more  to  the  point,  more  realistic 
than  the  original  bill  that  was  being  sold.  I  think  you  probably 
know  as  much  or  more  about  that  particular  subject  than  anybody. 
I  do  not  think  we  can  do  very  much  dramatically  with  sunset,  but  I 
think  you  have  got  to  have  that  kind  of  approach.  In  the  long  run, 
every  program,  every  single  program,  including  every  single  weap- 
ons system,  ought  to  be  examined  with  regularity,  so  that  we  do 
not  get  in  these  situations,  particularly  with  weapons,  because  once 
it  gets  started,  you  cannot  stop  it. 

We  have  a  great  many  programs,  and  I  can  name  a  few  in  the 
field  of  education,  where  we  clearly  are  continuing  the  worst  and 
least  efficient  programs,  while  we  stop  the  better  ones.  I  think 
there  has  to  be  a  system;  I  think  it  ought  to  be  part  of  oversight. 
You  simply  have  to  have  some  kind  of  realistic  approach.  I  keep 
coming  back,  not  because  I  am  afraid  of  details,  what  I  keep 
coming  back  to  is  we  have  to  have  a  better  legislative  process.  That 
is  very  important,  put  an  end  to  legislation  that  is  no  longer 
needed  as  well  as  the  initiation  of  legislation  that  is  long  needed. 

Mr.  Long.  I  appreciate  your  views. 

The  Chairman.  Mr.  Wheat? 

Mr.  Wheat.  [Question  inaudible.] 

Mr.  BoLLiNG.  I  am  not  relating  them  one  to  the  other.  All  I  am 
doing  is  bringing  up  that  I  think  item  veto  in  the  hands  of  the 
President  is  healthy. 

Mr.  Wheat.  I  can  understand  that  item  veto  is  important  to  the 
President  in  our  budget  process.  [Inaudible.] 

Mr.  Rolling.  I  do  not  think  we  have  had  an  honest  Presidential 
budget  since  Truman.  I  think  it  was  a  political  document  then,  a 
statement  of  what  the  policies  are. 

I  think  it  is  very  important  for  us  to  get  to  where  the  public 
knows  more  and  more  about  what  the  bureaucrats  are  doing.  I 
think  the  generalities  are  part  of  the  problem. 

[Colloquy  continued  between  Mr.  Wheat  and  Mr.  Boiling  inaudi- 
ble and  unreportable.] 

The  Chairman.  Thank  you,  Mr.  Boiling. 

There  are  a  whole  lot  of  things  that  we  would  like  to  ask  you 
about  but  Mr.  Domenici  has  been  waiting  and  we  have  to  go  vote 
shortly. 

I  will  add  one  thing.  You  made  a  very  important  suggestion  that, 
while  we  perhaps  do  not  need  the  legislative  veto,  we  would  need 
to  develop  some  technique  by  which  Congress  could  maintain  su- 
pervision and  oversight.  I  think  a  great  deal  of  thought  should  be 
given  as  to  how  we  can  do  that  with  the  passage  of  new  legislation, 
while  conforming  to  the  constitutional  process. 

Thank  you  very  much. 
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Mr.  BoLLiNG.  Thank  you,  Mr.  Chairman.  I  enjoyed  being  here. 

The  Chairman.  We  next  have  the  great  pleasure  of  the  Honora- 
ble Pete  Domenici,  chairman  of  the  Senate  Budget  Committee,  who 
has  done  a  great  job. 

Senator,  I  will  run  right  down  and  vote  and  come  back. 

[A  brief  recess  was  taken.] 

The  Chairman.  The  committee  will  come  to  order,  please. 

As  I  said,  the  committee  is  very  much  honored  to  have  the  distin- 
guished Senator  Pete  Domenici,  chairman  of  the  Senate  Budget 
Committee  to  come  here  to  testify  on  this  important  matter. 

STATEMENT  OF  HON.  PETE  V.  DOMENICI,  A  U.S.  SENATOR  FROM 

THE  STATE  OF  NEW  MEXICO 

Senator  Domenici.  Thank  you,  Mr.  Chairman.  I  have  detailed  re- 
marks which  I  would  like  to  make  part  of  the  record. 

The  Chairman.  Without  objection,  it  will  be  received. 

Senator  Domenici.  Mr.  Chairman,  I  am  testifying  principally  as 
one  who  has  been  involved  in  the  budget  process,  but  I  have  been 
privileged  of  late  to  serve  also  on  the  Appropriations  Committee  in 
the  Senate.  Frankly,  I  have  served  on  a  couple  of  major  authorizing 
committees  in  my  11  years.  In  fact,  I  still  serve  on  the  Energy  and 
Natural  Resources  Committee  and  the  Environment  and  Public 
Works  Committee. 

I  could  not  agree  more  with  Congressman  Boiling  in  his  sugges- 
tion that  we  had  really  better  start  looking  at  an  overhaul  of  the 
whole  process. 

Everyone  is  looking  for  a  reason  to  assign  to  the  failure  of  the 
process  to  work.  I  guess  as  chairman  of  the  Budget  Committee  I 
end  up  being  the  chairman  of  the  committee  that  is  the  most 
recent  scapegoat.  Some  say  the  process  is  not  working  very  well  in 
the  last  3  years  or  so.  I  do  not  think  that  is  true  at  all.  I  think  the 
fiscal  pocedures  in  Congress  were  about  to  fall  apart  before  we  got 
a  budget  process. 

The  first  reconciliation  bill  that  was  spoken  of  here  was  in  1980 
when  your  party  was  in  control  of  both  Houses.  It  was  an  urgent 
time  politically  from  the  standpoint  of  the  economy,  and  the 
Budget  Act,  with  its  great  versatility,  was  used  by  the  majority 
party  in  both  Houses  to  effect  a  reconciliation.  We  thus  established 
precedent  and,  absent  some  reform  which  would  literally  say  you 
cannot  do  it,  it  is  imbedded  in  the  law.  As  a  matter  of  fact,  I  would 
suggest,  after  about  9  years  on  the  Budget  Committee,  and  3  as 
chairman,  that  you  have  a  better  chance  of  doing  something  signif- 
icant by  having  reconciliation  on  the  first  budget  resolution  rather 
than  the  second.  You  might  want  to  minimize  the  scope,  but  the 
whole  idea  of  having  two  budget  resolutions  and  reconciliation  on 
the  second  has  turned  out  to  be  unachievable.  As  a  matter  of  fact, 
by  inference  and  again  by  tradition,  we  are  turning  the  first  resolu- 
tion into  a  second  automatically,  because  we  do  not  have  two  since 
we  can  hardly  get  one  passed  much  less  two.  If  we  had  to  wait 
around  for  the  second  resolution  in  order  to  get  reconciliation,  that 
might  please  some  because  I  think  that  would  be  the  demise  of  rec- 
onciliation. With  some,  that  would  be  all  right. 
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It  has  been  said,  I  think  by  you,  Mr.  Chairman,  the  distinguished 
chairman  of  a  very  distinguished  committee,  that  reconciliation 
should  not  be  used  to  wipe  laws  off  the  books. 

Let  me  suggest  that  the  very  distinguished  Chairman  Pepper 
concluded  properly,  but  assessed  blame  in  the  wrong  place.  Recon- 
ciliation did  not  wipe  an5rthing  off  the  books.  What  it  did  was  say 
to  a  committee,  "You  have  within  your  jurisdiction  the  following 
laws  to  authorize  the  following  sums  of  money.  Now  you  pick  and 
choose,  but  you  reduce  the  authorizing  level  by  $4  billion.  You  do 
it."  It  happened  that  in  that  process  a  number  of  very  small  au- 
thorizing laws  were  used  to  accumulate  this  amount  of  billions.  So 
they  might  have  taken  a  $40  million  program  and  eliminated  it. 
You  have  thereby  accomplished  the  first  $40  million  of  the  require- 
ment. That  was  the  committee's  choice. 

It  so  happens  that  once  they  did  that,  Mr.  Chairman,  and  put  it 
in  the  bill,  reconciliation  forced  a  vote  on  other  measures,  includ- 
ing that  action,  and  therein  there  may  be  some  concern.  Historical- 
ly, the  authorizing  process  carries  its  own  weight,  its  own  pluses 
and  its  own  minuses.  Historically,  authorizing  legislation  does  not 
get  carried  with  other  good  baggage  or  fall  with  other  bad  baggage. 
In  this  case,  these  programs  were  part  of  a  great  big  package.  And 
that  permitted  people  up  here  who  might  not  otherwise  have  done 
so — in  this  Senator's  opinion,  did  not  have  the  courage  to  do  so — to 
vote  for  the  package  or  against  the  package.  They  might  have 
picked  it  apart  had  it  been  voted  on  piece  by  piece  and,  not  want- 
ing to  go  home  and  say  how  they  voted,  on  the  individual  issues, 
they  vote  for  the  whole.  It  appeared  to  be  what  the  people  in  the 
country  wanted  at  that  point.  It  had  the  significant  impact  of 
saving  a  lot  of  money. 

I  do  not  say  that  this  is  a  perfect  process.  I  am  sure  it  can  be 
fixed  up.  It  does  not  always  enjoy  the  benefit  of  the  expertise  or 
deliberative  minds  the  authorizing  committees  have. 

Having  said  that,  I  am  convinced  that  we  are  not  going  to  have 
that  kind  of  massive  reconciliation  again.  On  the  other  hand,  I  am 
convinced,  with  the  kind  of  deficits  we  have,  we  are  going  to  use 
this  tool  of  reconciliation  a  number  of  times  before  we  stop.  I  do 
not  believe  that  either  the  President  or  the  Democratic  Party's 
nominee  is  going  to  be  able  to  get  by  without  asking  Congress  to  do 
something  dramatic,  both  on  the  tax  and  savings  side.  I  do  not 
think  you  will  ever  get  it  done  in  a  timely  manner  unless  you  pack- 
age it.  And  I  am  not  one  to  believe  that  we  package  things  up  here 
very  voluntarily. 

The  Chairman.  I  could  not  agree  with  you  more.  The  people  of 
this  country  are  not  really  schooled  in  the  techniques  of  budget, 
but  they  can  understand  when  you  are  $200  billion  short. 

Senator  Domenici.  Well,  I  have  gone  far  astray  from  my  state- 
ment. You  will  find  none  of  those  remarks  in  it. 

I  will  say,  with  reference  to  the  Chadha  case,  I  find  that  we  do 
not  have  to  do  anything  to  the  Budget  Act  as  a  result  of  that  case. 

There  is  a  section  in  the  act  with  reference  to  deferrals,  which  is 
probably  unconstitutional,  and  is,  in  my  opinion,  ambiguous  and 
unclear,  and,  therefore,  we  would  look  at  it  and  see  if  it  is  sever- 
able. I  think  it  is.  Therefore,  the  act  is  intact,  but  we  cannot  use 
that  section. 
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In  my  prepared  remarks,  I  indicated  tha  it  has  not  I  "en  used 
much  anyway.  Most  deferrals  are  dealt  with  in  appropriations  bills, 
and  that  clearly  is  constitutional  and  clearly  compatible  with  the 
Budget  Act,  as  an  alternate  means  of  effecting  deferral  disapprov- 
als. 

It  seems  to  me  we  have  a  technically  unconstitutional  section, 
but  it  is  a  section  that  is  not  much  used,  and  surely  I  would  not 
busy  myself,  and  hope  you  will  not  recommend  that  we  amend  the 
Budget  Act  for  that.  Maybe  the  act  needs  major  reform  and  if  we 
pursue  that,  we  can  fix  that  section  and  make  it  constitutional. 

With  reference  to  line-item  veto,  or  item  veto,  I  wish  the  distin- 
guished Congressman  Wheat,  who  asked  a  question  about  what  a 
President  could  veto  that  would  not  have  an  adverse  impact  on  the 
poor,  were  here.  I  would  give  him  a  few  examples.  On  the  other 
hand,  I  am  not  for  it,  but  it  seems  to  me  what  the  President  would 
use  it  for  is  not  to  veto  things  that  affect  poverty.  I  think  we  have 
got  the  wrong  key. 

We  fund  engineering  schools  and  new  buildings  for  $40  million 
because  certain  of  our  Members  have  power,  and  nobody  even 
knows  it  is  there.  Since  I  saw  it  happen,  I  tried  and  I  got  one 
through  the  Senate.  I  could  not  get  it  through  the  House.  That  is 
where  you  put  on  the  appropriations  bill  to  give  your  university  a 
new  building.  I  think  the  President  would  veto  that,  but  I  do  not 
think  it  has  anjrthing  to  do  with  poverty.  In  addition,  most  of  the 
good  poverty  programs  that  affect  people  in  a  meaningful  way  are 
entitlements.  Apparently  no  one  has  suggested  item  veto  for  enti- 
tlements. 

Nonetheless,  I  do  not  think  we  ought  to  pursue  the  item  veto.  In 
my  testimony,  I  am  very  skeptical  about  it.  First  of  all,  I  think  it  is 
a  very  dramatic  step.  It  might  have  a  tendency  to  change  the 
whole  relationship  between  the  President  and  the  executive 
branch.  I  am  not  sure  I  am  ready  to  take  that  step  just  because  we 
have  these  deficits. 

If  there  were  a  relationship  between  the  big  deficits  and  the  line 
items  that  I  thought  were  truly  substantive,  we  should  probably  do 
something  like  this. 

As  I  told  you  in  my  testimony,  a  small  percentage  of  the  total 
Federal  budget  would  be  subject  to  line-item  veto.  If  you  exempt 
defense,  you  find  that  a  very  small  amount  would  be  subject. 

The  Chairman.  Senator  Chiles  raised  the  question  of  definition 
of  line  items. 

Senator  Domenici.  I  think  former  Congressman  Boiling  alleviat- 
ed the  problem  of  having  to  attempt  to  define  it  by  defining  it  for 
himself.  He  clearly  meant  line  item,  which  means  you  pick  an  item 
that  is  clearly  discernible  and  stands  on  its  own  and  you  say  no  to 
it  in  its  entirety.  That  is  the  traditional  definition,  and  it  was  in 
that  context  that  I  was  speaking. 

Nonetheless,  there  are  other  possible  definitions  such  as  taking  a 
series  of  accounts  and  cutting  them  10  percent  automatically.  That 
really  is  not  item  veto.  It  enhances  Presidential  authority  over  the 
process  of  appropriations,  and  my  reasoning  applies  to  both  kinds. 

I  think  there  is  another  issue,  another  reason  that  the  line-item 
veto  is  not  terribly  attractive.  Our  budgets  have  grown  so  large, 
and  so  numerous  in  items,  you  will  end  up  with  bureaucrats  doing 
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a  lot  of  the  vetoes  instead  of  politicians.  I  have  the  highest  regard 
for  the  bureaucracy.  Those  that  work  in  my  State,  and  there  are 
thousands  of  them,  justifiably  think  we  ought  not  blame  them  for 
our  Government's  problems. 

Our  laws  are  so  complicated,  and  bureaucrats  are  not  responsi- 
ble, but  they  get  blamed.  Nonetheless,  I  do  think  the  bureaucracy 
would  filter  up  in  the  line-item  process  things  they  do  not  like.  I 
am  not  sure  we  are  ready  to  handle  that  either  in  the  Congress  or 
the  Executive. 

Having  said  that,  I  am  going  to  make  just  one  further  observa- 
tion. I  think  we  have  done  one  questionable  thing  in  the  appropria- 
tions process.  We  have  put  Presidents  in  a  posture  at  this  point 
and  others  where  they  really  do  not  have  as  much  authority  as 
they  probably  ought  to  have. 

We  give  them  combined  bills,  "Take  it  or  leave  it,  Mr.  President. 
We  are  passing  this  today.  Good  luck,  we  are  going  home  tomor- 
row. You  do  not  have  money  for  paychecks  tomorrow.  We  are  off 
on  vacation."  I  think  we  ought  to  fix  that  too.  I  understsuid  there 
has  to  be  tension  between  the  branches  of  this  great  system.  But 
that  truly  is  an  imbalance  that  we  ought  to  fix  in  some  way.  I  do 
not  have  any  great  ideas  as  to  how  to  do  that.  I  think  if  you  are 
sending  the  President  appropriations  bills,  the  smaller  in  size  the 
better;  the  more  timely,  the  better  in  terms  of  doing  the  piece  of 
work  .right.  Let  the  President  and  the  Congress  have  a  spot,  neither 
having  excessive  strength  and  power  over  the  other. 

I  do  not  know  how  we  can  do  that.  It  seems  clear  to  me  that 
people  of  this  country  would  be  upset  if  they  understood  how  the 
system  currentlj'^  operates.  You  have  been  here  much  longer  than  L 
How  many  times  have  we  stayed  until  midnight  in  order  to  pass  a 
bill  so  that  paychecks  could  be  issued,  and  then  the  bill  was  a  con- 
tinuing resolution  and  we  went  out  and  we  were  not  going  to  be 
back  for  10  or  12  days  and  the  President  could  do  anything  but  sign 
that. 

I  do  not  know  how  big  an  issue  that  is,  but  it  surely  is  relevant  to 
any  reform  process. 

Having  said  that,  let  me  close  with  one  other  remark.  I  wish  the 
distinguished  Congressman  Long  were  here.  I  cannot  tell  this  com- 
mittee with  certainty,  but  discussions  on  deficit  reduction  are  pro- 
gressing, and  I  think  we  will  have  something  soon.  The  most  devas- 
tating thing  to  the  poor  of  our  country  is  not  a  cut  in  programs. 
The  most  devastating  thing  to  the  poor  of  our  country  is  an  econo- 
my that  is  not  growing.  An  economy  that  is  not  growing  and  is  suf- 
fering from  inflation  at  the  same  time.  I  think  we  can  prove  that 
the  poor  in  this  country  are  literally  devastated  by  that.  The  best 
thing  we  can  do  to  help  the  poor  of  this  country  is  to  keep  the  econ- 
omy growing  at  ^}h  or  5  percent  and  then,  from  time  to  time,  fill 
the  gaps  for  those  citizens  in  our  country  who  cannot  make  it.  But 
I  tell  you,  a  little  program  here  and  there  may  soothe  some  of  our 
consciences  and  make  us  feel  like  we  are  doing  something  for  the 
poor  but,  basically,  if  we  have  another  major  recession  and  we  let 
inflation  go  up  to  12  or  15  percent,  we  will  have  hurt  more  poor  in 
1  year  than  we  are  going  to  help  with  all  the  programs  that  people 
hope  are  back  on  the  books,  that  we  can  afford,  that  we  have  not 
been  funding  for  the  past  year  or  so.  Now,  I  may  be  wrong,  but  I 
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tell  you  I  feel  that  just  as  certainly  as  they  do  about  the  programs. 
I  have  a  serious  hunch  that  I  am  right  unless  and  until  we  change 
this  economic  system,  and  I  am  not  for  that.  The  other  options  are 
worse.  We  ought  to  get  on  with  fixing  this  one. 

I  think  we  have  gone  through  enough  trauma  that  we  ought  not 
fool  around  with  it.  We  ought  to  get  on  with  the  business  of 
making  sure  the  economy  grows. 

We  had  4  years  of  no  real  growth.  About  2  years  of  Carter  and 
about  IVa  or  2  years  with  Reagan,  and  literally,  no  real  growth. 
You  can  now  conclude  that  that  is  about  as  devastating  a  medicine 
as  you  can  have.  I  think  our  obligation  is  to  find  out  how  we  can 
make  it  grow.  And  that  is  the  No.  1  priority. 

It  has  been  my  pleasure  to  be  here  with  you  all.  I  do  compliment 
you  for  having  hearings  on  this  very  important  legislative  veto 
issue.  I  merely  told  you  how  I  thought  it  relates  to  the  Budget  Act, 
and  I  will  close  by  saying  I  never  thought  it  was  a  terribly  signifi- 
cant tool  when  I  voted  for  it.  We  can  do  our  business  and  not  legis- 
late and  keep  a  string.  You  legislate,  they  carry  it  out.  If  we  are 
not  srr.art  enough  and  do  not  have  a  good  enough  process  to  legis- 
late without  being  worried  about  keeping  a  string,  then  we  ought 
not  legislate.  Chairman  Boiling  gave  you  one  solution:  Pass  better 
legislation.  1  will  give  you  one:  Maybe  don't  legislate  at  all.  We 
have  a  tendency  to  do  it  the  other  way  and  not  feel  confident  that 
legislation  is  right,  so  we  want  to  keep  a  string  and  look  over  the 
President  and  his  executive  branch  and  say  no.  The  Court  just  told 
us  that  is  not  going  to  work.  So  we  have  to  find  some  other  way  to 
do  the  job  better. 

Thank  you  very  much.  I  will  be  pleased  to  answer  any  questions. 

[Mr.  Domenici's  prepared  statement  follows:] 


508 

Statement  of  Senator  Pete  V.  Domenici 

Chairman,  Senate  Budget  Committee 

on  issues  relating  to 

The  Chadha  Decision  &  A  Presidential  Line  Item  Veto 

before  the 

House  Rules  Committee 

MARCH  1,  iy84 

Mr.  Chairman: 

i  would  like  to  begin  by  commending  you  and  your  commitlee 

for  HOLDING  THESE  HEARINGS  ON  THE  IMPLICATIONS  OF  THE  SUPREME 

Court's  landmark  ruling  in  Immigration  and  Naturalization 
Service  V.  Chadha.  It  is  imperative  that  we  in  Congress  deal 

WITH  THE  ramifications  OF  CHADHA  IN  THE  MOST  INFORMED  AND 

deliberate  way  possible. 

The  effect  of  the  Chadha  decision  on  the  Congressional 
Budget  and  Impoundment  Control  Act  of  137^   involves  the  constitu- 
tionality OF  section  1013(b)  of  the  act.  As  you  know,  section 
1013(B)  permits  either  house  of  Congress  to  veto  deferrals  of 

budget  authority  proposed  by  the  administration.  the  supreme 
Court's  decision  held  that  a  one-house  veto  is  unconstitutional 
because  it  constitutes  a  legislative  action,  without  having 
been  passed  by  both  houses  of  congress  and  signed  into  law  by 
THE  President. 
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Several  points  should  be  made  in -light  of  the  Chadha 
Decision.  First,  it  is  my  firm  belief  that  section  1013(b) 
IS  severable  from  the  rest  of  the  Budget  and  Impoundment 
Control  Act,  leaving  titles  one  through  nine  and  the  other 
sections  of  title  ten  intact. 

Secomd,  the  actual  impact  of  the  Chadha  decision  is 
SMALL.  From  fiscal  years  1981  through  1983,  there  were  approximately 
$25  billion  in  deferrals  proposed  by  the  administration,  Only 
$553  million  of  these  deferrals  were  DISAPPROVE!;  due  to  impoundment 
resolutions  adopted  by  the  Congress  pursuant  to  section  1013(b). 
Thus,  over  the  three-year  period  only  2  percent  of  the  administra- 
tion's proposed  deferrals  were  disapproved  due  to  exercise  of 
the  1013(b)  deferral  disapproval  mechanism. 

Third,  unlike  many  of  the  other  laws  affected  by  Chadha, 
the  Congressional  Budget  and  Impoundment  Control  Act  does  not 
need  to  be  changed  to  take  account  of  the  decision.  Most 
deferrals  which  are  disapproved  by  congressional  action  occur 

through  provisions  in  appropriations  LAWS--NOT  IMPOUNDMENT 
resolutions  under  SECTION  1013(B).   ThE  PRACTICE  OF  USING 

appropriations  laws  to  disapprove  deferrals  began  prior  to 
Chadha  and  continues  to  be  the  major  means  by  which  Congress 
disapproves  deferrals.  for  example,  in  fiscal  1981,  100 
percent  of  the  deferrals  disapproved  by  congressional  action 
occurred  through  appropriations  measures  as  opposed  to  impoundment 

RESOLUTIONS.   In  FISCAL  1982  THIS  FIGURE  WAS  71  PERCENT,  AND 
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IN  FISCAL  1983  IT  WAS  89  PERCENT.   THIS  PREVAILING  METHOD  OF 
DISAPPROVING  DEFERRALS— WHICH  CAN  EASILY  BE  EXPANDED  TO  COVER 
100  PERCENT  OF  THE  CASES— SATI SPIES  THE  REQUIREMENTS  OF  CHADHA, 

because  appropriations  bills  are  passed  by  both  houses  of 
Congress  and  signed  into  law  by  the  President.  They  therefore 
comply  with  the  bicameralism  and  presentment  clauses  of  the 

Constitution.  It  is  also  important  to  note  that  section  1013(a), 
which  requires  the  president  to  transmit  deferral  messages  to 
the  congress/  remains  intact. 

THUS/  WHILE  CHADHA  HAS  HAD  MAJOR  IMPLICATIONS  FOR  MANY 
LAWS/  THE  CONGRESSIONAL  BUDGET  AND  IMPOUNDMENT  CONTROL  ACT 
HAS  BEEN  AFFECTED  IN  A  RELATIVELY  MINOR  WAY  AND  NEED  NOT  BE 
CHANGED  IN  THE  WAKE  OF  THE  ChADHA  DECISION. 

If  Congress  takes  up  a  major  budget  reform  bilL/  we 
should  certainly  consider  amending  section  1013  in  order  to 
clarify  the  procedures  for  disapproving  deferrals.  a  measure 
such  as  congressman  conte's  bill,  h.  r.  375^1/  which  would 
provide  for  deferrals  to  be  disapproved  through  enactment  of 
legislation/  would  be  one  way  of  clarifying  the  situation, 
nevertheless/  because  the  use  of  appropriations  bills  to 

DISAPPROVE   DEFERRALS  SATISFIES  THE  REQUIREMENTS  CHADHA,  IT 
IS  UNNECESSARY  AT  THIS  TIME  TO  OPEN  UP  THE  BUDGET  ACT  FOR 
AMENDMENT  BECAUSE  OF  THE  COURT'S  RULING. 

Mr.  CHAIRMAN/  I  HAVE  ALSO  BEEN  ASKED  TO  COMMENT  ON  PROPOSALS 
TO  AMEND  THE  CONSTITUTION  TO  GIVE  THE  PRESIDENT  A  LINE-ITEM 
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VETO.  It  is  my  understanding  that  there  has  been  some  sentiment 
IN  the  House  of  Representatives  for  considering  simultaneously 
constitutional  amendments  for  a  presidential  line-item  veto  and 
A  legislative  veto.  I  believe  that  these  two  issues  are  very 
different  and  should  not  be  considered  as  some  kind  of  constitutional 
trade-off.  An  amendment  for  a  legislative  veto  would  simply 
restore  the  pre-Chadha  status  QUO/  while  a  line-item  veto  would 
provide  the  President  with  a  very  new  type  of  power. 

I  have  not  yet  made  up  my  mind  on  the  advisability  of 
giving  the  President  the  power  to  veto  individual  items  in 
appropriations  bills.  I  DO  believe  that  several  issues  ought  to 
be  considered  very  carefully  while  the  various  item  veto  proposals 
are  debated. 

First,  as  a  mechanism  to  reduce  deficits,  the  item  veto, 
since  it  is  usually  envisioned  as  a  means  to  reduce  discretionary 
appropriations,  would  affect  only  a  limited  portion  of  the  budget. 
Because  certain  mandatory  items--many  of  which  are  not  even 
subject  to  the  annual  appropriations  process--can't  be  reduced 
or  eliminated  without  changes  in  substantive  law,  the  item  veto 
would  apply  to  less  than  half  of  new  budget  authority,  approximately 

W    PERCENT.   If  defense  PROGRAMS  WERE  EXEMPTED,  LESS  THAN  20 
PERCENT  OF  NEW  BUDGET  AUTHORITY  WOULD  BE  SUBJECT  TO  THE  LINE- 
ITEM  VETO.  i'lOREOVER,  SINCE  DEFICIT  FIGURES  ARE  BASED  ON  OUTLAYS, 
IT  IS  IMPORTANT  TO  NOTE  THAT  OUTLAYS  SAVED  BY  A  LINE-ITEM  VETO 
WOULD  BE  EVEN  LESS  BECAUSE  MANY  DISCRETIONARY  ACCOUNTS  SPEND  OUT 
SLOWLY. 
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second/  giving  the  president  an  item  veto,  particularly 
the  power  to  reduce  (in  addition  to  the  power  to  eliminate) 
items  of  appropriation,  would  certainly  increase  the  president's 
power  to  shape  federal  budgetary  policies.  depending  on  one's 
view  of  the  proper  roles  of  the  executive  and  the  legislature, 
this  may  or  may  not  be  desirable. 

Third,  the  power  to  disapprove,  and  particularly  the  power 
TO  reduce,  items  of  appropriations  would  likely  curtail 
the  incentive  of  the  President  to  compromise  with  the  Congress 
ON  appropriations  since  he  could  reduce  spending  on  his  own 
initiative.  Similarly,  the  existence  of  an  item  veto  might  lead 
some  members  of  Congress  to  seek  to  include  more  "pork  barrel" 
items  in  appropriations  since  they  could  then  pass  the  buck  of 

FISCAL  responsibility  TO  THE  PRESIDENT.   BOTH  OF  THESE  POSSIBILITIES 

could  hinder  the  effective  functioning  of  the  legislative  process. 
Fourth,  although  it  has  often  been  pointed  out  that  43 

STATE  governors  HAVE  LINE-ITEM  VETO  AUTHORITY,  WE  SHOULD  BE 
CAREFUL  TO  CONSIDER  THE  DIFFERENCES  BETWEEN  STATE  BUDGETS  AND 
THE  FEDERAL  BUDGET.   FOR  EXAMPLE,  LINE-ITEM  VETO  AUTHORITY  AT 
THE  STATE  LEVEL  WOULD  LIKELY  APPLY  TO  THE  GREAT  BULK  OF  STATE 
EXPENDITURES  WHEREAS  AT  THE  FEDERAL  LEVEL,  AS  I  HAVE  MENTIONED, 
IT  WOULD  LIKELY  NOT  APPLY  TO  THE  LARGE  PORTION  OF  THE  FEDERAL 
BUDGET  DEVOTED  TO  ENTITLEMENTS.   ALSO,  IT  WILL  BE  IMPORTANT  FOR 
US  TO  LEARN  MORE  ABOUT  THE  EFFECT  OF  THE  LINE-ITEM  VETO  ON 
EXECUTIVE-LEGISLATIVE  RELATIONSHIPS  IN  THE  STATES  BEFORE  WE  MAKE 
DECISIONS  ON  THIS  ISSUE  AT  THE  FEDERAL  LEVEL. 
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Finally,  any  proposal  to  grant  the  President  an  item  veto 

SHOULD  BE  DRAFTED  WITH  GREAT  CARE  AND  BACKED  UP  BY  METICULOUS 
legislative  HISTORY,  SINCE  THE  CONCEPT  OF  AN  ITEM  VETO  PRESENTS 
MANY  UNCERTAINTIES.   AMONG  THESE  ARE: 
0     The  AMBIGUITY  OF  THE  TERM  "ITEM;" 

0    Whether  the  power  to  "disapprove"  items  would,  by 

IMPLICATION,  include  THE  POWER  TO  "REDUCE"; 

0    And  how  a  President  would  exercise  an  item  veto  on 
a  spending  measure  such  as  a  continuing  resolution. 

The  LINE-ITEM  VETO  HAS  BECOME  A  POPULAR  TOPIC  OF  DISCUSSION 
IN  LIGHT  OF  THE  URGENT  NEED  TO  REDUCE  FEDERAL  DEFICITS.  BURGEONING 
DEFICITS  ARE  INDEED  OF  GREAT  CONCERN,  AND  WE  MUST  INVESTIGATE 
ALL  CREDIBLE  APPROACHES  IN  OUR  SEARCH  FOR  THEIR  ELIMINATION. 
The  ITEM  VETO  IS  WORTHY  OF  SUCH  INVESTIGATION.  HOWEVER,  AS  I 
HAVE  POINTED  OUT  ON  PREVIOUS  OCCASIONS,  THIS  CONCEPT  IS  NOT  A 
PANACEA,  AND  I  WOULD  CAUTION  THIS  COMMITTEE  AGAINST  VIEWING  IT 

AS  SUCH.  Existing  federal  budget  procedures  provide  the  means 
TO  reduce  deficits  if  Congress  can  muster  the  political  will 

necessary  to  achieve  these  reductions.   I  PERSONALLY  WOULD  LIKE 

to  see  the  congress  use  existing  procedures  to  reduce  deficits. 
But  if  we  cannot  do  so,  we  need  to  consider  alternatives, 

SUCH  AS  the  line-item  VETO. 

In  closing,  Kir.  Chairman,  I  commend  you  and  the  committee 
ON  your  effort  in  sorting  out  the  ramifications  and  appropriate 
congressional  response  to  the  Chadha  decision,  and  I  thank  you 

FOR  your  time. 
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The  Chairman.  Thank  you,  Senator  Domenici. 

You  are  one  of  those  who  have  made  more  efficient  and  more  ef- 
fective the  democratic  process.  We  all  know  it  is  our  responsibility 
to  make  it  work.  It  does  not  work  automatically. 

Senator  Domenici.  That  is  right. 

The  Chairman.  People  make  it  work.  It  takes  knowledgeable, 
dedicated  people  to  make  it  work. 

I  was  interested  in  what  you  said  about  what  is  the  best  way  to 
help  the  most  people.  I  think  all  of  us  are  aware  of  the  fact  our 
economy  is  going  through  a  period  of  transition  and  change  are 
throwing  people  into  categories  where  they  are  not  adapted.  People 
will  never  get  their  jobs  back  that  they  once  had. 

Senator  Domenici.  Right. 

The  Chairman.  We  need  the  best  kind  of  economic  thinking, 
planning  and  guidance.  Even  the  business  people  can  profit  by  wise 
leadership  on  the  part  of  the  Government,  not  to  tell  them  what  to 
do;  but  inform  them  on  what  we  discern  as  to  the  trends  of  the 
economy  that  may  affect  them.  We  should  help  them  transfer  over 
to  another  area  of  activity.  Maybe  we  can  help  them  to  go  through 
that  period  of  transition. 

Do  you  feel  that  we  need  to  preserve  the  veto  power  in  some  way 
in  order  to  preserve  for  Congress  the  opportunity  to  function  as  it 
should? 

Senator  Domenici.  No. 

The  Chairman.  Do  you  think  we  can  exercise  oversight  and  do 
our  supervisory  work  in  other  ways  without  the  veto? 

Senator  Domenici.  I  do.  I  do  not  think  we  put  our  process  under 
the  gun  enough.  If  it  is  imperative  that  the  law  is  made  to  our 
liking  as  a  legislative  body,  because  we  are  not  going  to  get  a 
second  crack  at  its  results  as  it  is  administered,  then  maybe  we  just 
have  to  operate  in  that  way  and  produce  laws  that  we  are  more 
confident  of.  If  we  cannot  do  that,  then  I  would  say  maybe  we 
should  not  legislate  in  those  areas  where  we  are  so  vague  and  so 
uncertain  of  the  results  that  we  need  to  keep  a  string  on  it. 

There  are  other  things.  There  ought  to  be  more  oversight,  al- 
though that  is  easier  said  than  done.  I  guess  we  go  through  cycles. 
We  considered  the  Sunset  concept  and  found  that  it  created  more 
problems  than  it  cured.  We  thought  that  Sunset  provisions  would 
promote  oversight.  We  said,  "Let  us  have  oversight"  as  part  of  a 
veto  and  now  that  veto  is  out.  It  seems  to  me  that  oversight  is  done 
only  when  it  involves  a  very  sexy  political  issue,  where  we  can  get 
a  little  notoriety  out  of  the  oversight.  When  the  oversight  has  to 
get  down  to  the  nitty  gritty,  it  is  left  to  the  staff.  That  is  all  right 
too.  But  I  do  not  think  we  do  that  very  well.  How  you  change  that, 
I  do  not  know. 

The  Chairman.  Let  me  ask  you  one  other  question.  Some  people 
writing  on  the  Chadha  case  have  suggested  that  we  set  up  some 
sort  of  an  agency  that  would  perform  the  veto  function  rather  than 
Congress.  It  would  be  Congress'  agency  to  examine  rules  to  see  if 
they  were  too  broad  and  the  like.  Do  you  have  any  comment  on 
that? 

Senator  Domenici.  No,  Mr.  Chairman,  I  do  not  have  any  feel  for 
that. 
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At  one  time,  I  think  a  Senator  made  a  suggestion — that  instead 
of  doing  case  work — we  should  set  up  an  agency  to  do  case  work. 
That  does  not  seem  practical  to  me.  I  thought  that  was  what  the 
Government  was  for.  We  should  write  the  law  correctly  and  let  the 
Executive  administer  it,  and  if  we  do  not  like  the  results,  change 
the  law. 

The  Chairman.  There  is  one  other  thought,  say  we  wrote  a  bill 
of  particulars  to  the  President  and  say,  ''These  are  the  things  being 
done  by  an  executive  agency,  and  we  ask  you  to  correct  these."  In 
other  words,  make  the  Executive  responsible.  If  he  did  not  do  it, 
Congress  would  hold  him  responsible  for  it.  Is  that  approach 
worthy  of  consideration? 

Senator  Domenici.  Well,  Mr  Chairman,  I  am  not  enough  of  an 
expert  on  it  to  tell  you.  It  seems  to  me,  however,  that  what  you  are 
describing  will  work  until  you  get  down  to  those  very,  very  tough 
issues,  and  it  is  those  tough  issues  that  create  this  problem.  I  do 
not  think  a  bill  of  particulars  to  the  President — with  reference  to 
the  eight  or  nine  areas  we  are  locked  up  on—would  do  much  good. 
It  might  work  as  to  the  run-of-the-mill  regulations  that  Congress 
does  not  like.  I  would  also  suggest  that  we  might  have  difficulty 
getting  a  bill  of  particulars  through  both  Houses  of  Congress.  We 
would  probably  have  to  have  a  conference  and  it  might  take  for- 
ever. 

One  thing  came  to  my  mind  today— and  I  have  never  said  this 
before,  but  since  we  are  talking  about  the  budget  process — it  may 
be  that  we  ought  to  consider  making  the  budget  process  more  of  a 
joint  effort.  You  remember  the  old  Joint  Atomic  PJnergy  Commit- 
tee? You  see,  the  hangup  on  the  budget  is  that  it  is  difficult  to  get 
a  budget  through  both  Houses  and  then  go  to  conference  and  get  a 
conference  to  agree.  As  I  have  thought  of  this  for  the  last  couple  of 
years,  it  dawned  on  me  that  maybe  it  is  one  process  where  you 
could  create  a  joint  committee  of  both  Houses,  and  rotate  the  chair, 
with  equal  strength,  and  get  a  resolution  that  is  generated  by  both 
bodies  originally,  and  then  ratified  in  both  Houses,  instead  of  the 
process  we  have  now  However,  that  might  have  been  more  easily 
palatable  had  both  bodies  still  been  Democratic.  It  seems  to  me  the 
idea  of  making  it  joint  is  better  when  the  same  party  controls  both 
Houses. 

The  Chairman.  I  think  that  has  a  lot  of  value  to  it. 

Senator  Domenici.  Thank  you. 

The  Chairman.  Now  our  next  witness  we  will  have  is  Nancy 
Harvey  Steorts,  Chairman,  U.S.  Consumer  Product  Safety  Commis- 
sion. 

W^e  Bre  pleased  to  have  you  Ms.  Steorts. 

STATEMENT  OF  NANCY  HARVEY  STEORTS,  CHAIRMAN,  U.S. 
CONSUMER  PRODUCT  SAFETY  COMMISSION 

Ms.  Steorts.  Thank  you,  Mr.  Chairman. 

It  is  a  pleasure  to  testify  today  on  the  subject  of  legislative  veto 
and  to  offer  my  views  on  this  important  issue  and  its  potential 
effect  on  such  agencies  as  the  Consumer  Product  Safety  Commis- 
sion. 
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Between  1981  and  the  Supreme  Court's  decision  last  June  in  Im- 
migration and  Naturalization  Service  v.  Chadha,  there  have  been 
legislative  veto  provisions  in  three  of  our  statutes.  They  provided 
either  a  two-House  veto  or  a  one-and-a-half-House  veto;  that  is, 
either  House  could  have  vetoed  a  regulation  of  the  Commission, 
provided  that  the  other  House  did  not  disapprove  of  the  veto.  There 
seems  to  be  no  question  that  both  types  of  veto  were  covered  by  the 
Supreme  Court's  decision  in  Chadha  and  in  the  subsequent  used- 
car  sales  case. 

It  is  important  to  note  that  Congress  never  invoked  any  of  the 
legislative  veto  provisions  in  the  Commission's  statutes.  It  is  just  as 
important  to  note  that  Congress  has  twice  taken  a  direct  hand  in 
our  regulatory  process,  once  by  issuing  a  consumer  product  safety 
standard  legislatively — cellulose  insulation  standard — and  once  by 
amending  another  one  of  our  consumer  product  safety  standards — 
power  mowers. 

History  suggests  that  there  is  really  no  need  for  legislative  veto 
provisions  in  our  statutes,  although  we  can  function  quite  well 
with  a  workable  veto  provision.  If,  however.  Congress  feels  it 
should  have  veto  authority  over  agency  rules,  I  would  prefer  that  it 
be  by  the  disapproval  process.  In  other  words,  I  would  prefer  that 
Congress  review  our  regulations  and  act  only  when  there  is  sub- 
stantial objection  rather  than  having  to  approve  all  of  our  regula- 
tions before  they  can  take  effect.  The  approval  method,  I  believe, 
would  be  burdensome  and  unwieldly  for  both  the  Congress  and  the 
Commission  and  could  delay  needed  protections  for  American  con- 
sumers. 

This  brings  me  directly  to  a  discussion  of  the  veto  provisions  that 
have  been  proposed  for  our  agency,  specifically,  and  those  that 
would  apply  to  all  agencies,  in  general. 

Last  summer,  the  House  passed  two  different  legislative  veto  pro- 
visions as  part  of  the  authorizing  legislation  for  the  Consumer 
Product  Safety  Commission.  That  overall  legislation  is  still  pending 
business  in  the  Senate,  including  the  two  veto  methods. 

No.  1.  Congressman  Levitas  offered  a  proposal  that  no  funds  ap- 
propriated to  the  Consumer  Product  Safety  Commission  for  fiscal 
years  1984,  1985,  or  1986  may  be  used  to  place  in  effect  a  safety 
regulation  published  in  final  form  by  the  Commission  after  enact- 
ment of  the  provision  and  before  October  1,  1986,  unless  a  joint  res- 
olution approving  such  regulation  has  been  enacted  and  signed  by 
the  President.  This  would  provide  that  inaction  by  either  House  or 
the  President  constituted  a  veto. 

Some  questions  are  raised  by  this  proposal:  If  Congress  and  the 
President  do  not  act,  the  Consumer  Product  Safety  Commission 
cannot  enforce  any  new  safety  regulations.  With  no  time  limit  for 
congressional  action,  it  is  possible  that  a  Commission  safety  regula- 
tion, which  Congress  may  ultimately  approve,  will  be  unnecessarily 
delayed.  Likewise,  revocations,  exemptions  to  regulations,  and 
minor  amendments  that  reduce  the  regulatory  burden  on  industry 
would  also  be  delayed. 

Does  it  mean  that  a  rule  will  be  on  the  books  after  the  estab- 
lished effective  date,  but  that  the  Commission  cannot  spend  money 
to  enforce  it?  If  so,  does  the  regulation  preempt  all  State  and  local 
requirements  that  address  the  same  risk  of  injury  under  section  26 


517 

of  the  Consumer  Product  Safety  Act?  When  is  the  proper  time,  for 
a  person  adversely  affected  by  the  regulation,  to  challenge  it  in 
court  under  section  11  of  the  act?  Can  anyone  even  be  adversely 
affected  by  a  regulation  that  may  never  be  placed  in  effect?  In  fact, 
after  a  safety  regulation  has  been  enacted  v/ith  congressional  and 
Presidential  approval,  is  judicial  review  still  appropriate  or  mean- 
ingful? 

No.  2.  Congressman  Waxman  introduced  a  proposal  which  would 
provide  that  no  Commission  rule  may  take  effect  if,  within  90  days 
of  continuous  session  of  the  Congress  *  *  *  a  joint  resolution  disap- 
proving such  rule  is  enacted.  Unless  a  veto  action  has  the  approval 
of  both  Houses  of  Congress  and  the  President,  like  any  other  legis- 
lation, the  regulation  would  go  into  effect. 

A  pioblem  raised  by  this  proposal  concerns  the  90-day  continu- 
ous session  requirement.  This  can  translate  into  a  period  much 
longer  than  3  months.  During  the  indeterminate  period  of  time, 
there  is  uncertainty  about  the  effective  date  and  confusion  within 
the  regulated  industry.  It  would  be  much  better  to  establish  a  spec- 
ified number  of  calendar  days. 

I  understand  also  that  concern  has  been  expressed  that  this 
measure  contains  no  expedited  or  specific  procedures  for  consider- 
ation by  the  full  House  and  Senate.  Other  similar  bills  are  pending, 
however,  which  would  provide  the  legislative  timetable  for  voting 
on  such  joint  resolutions  of  disapproval.  I  find  this  type  of  provision 
to  be  the  most  acceptable. 

Congress,  in  my  opinion,  does  have  the  responsibility  to  review 
and  oversee  the  actions  of  both  independent  and  executive  agen- 
cies, including  their  regulations.  Such  oversight  by  appropriate 
committees  and  reporting  requirements  placed  on  the  agencies 
seem  to  be  sufficient.  Moreover,  the  opportunity  for  disapproval 
resolutions,  with  expedited  procedures  built  into  the  process  and 
with  a  specified  number  of  calendar  days,  seems  to  me  to  be  the 
best  method  of  congressional  review  on  agency  rules.  On  the  other 
hand,  the  approval  method  of  enacting  agency  regulations,  in 
effect,  constitutes  a  one-House  veto,  since  either  body  could  kill  a 
rule  by  doing  nothing.  Agencies,  under  this  provision,  would  be 
mostly  advisory  committees  for  Congress,  which  would  then  have 
to  go  through  the  full  process  of  rulemaking  in  order  to  arrive  at  a 
conclusion. 

Mr.  Chairman,  it  is  my  view  that  Congress  should  review  the 
regulations  of  the  agencies  it  creates.  Speaking  as  the  chairman  of 
one  such  agency,  the  Consumer  Product  Safety  Commission,  I  can 
assure  you  that  CPSC  will  diligently  carry  out  whatever  function 
that  Congress  assigns.  However,  it  is  my  belief  that  the  best  system 
that  could  evolve  after  the  Chadha  decision,  in  addition  to  report- 
ing and  oversight,  would  be  one  providing  Congress  the  opportunity 
for  joint  resolutions  of  disapproval,  with  expedited  procedures  built 
into  the  process. 

Thank  you  for  the  opportunity  to  present  these  views  for  your 
consideration,  and  I  would  be  pleased  to  respond  to  any  questions. 
The  Chairman.  Ms.  Steorts,  you  referred  to  a  joint  resolution  of 
disapproval. 
Ms.  Steorts.  Yes. 
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The  Chairman.  You  would  not  be  satisfied  with  a  concurrent  res- 
olution? 

Ms.  Steorts.  Where  both  the  House  and  Senate  concurred  on  dis- 
approval? I  would  have  no  problem  with  that,  Mr.  Chairman,  al- 
though I  understand  that  a  concurrent  resolution  would  not  meet 
the  test  of  the  Chadha  decision,  since  it  would  not  include  present- 
ment to  the  President. 

We  have  said  we  feel  we  do  our  work  in  such  a  way  that  we 
should  be  able  to  be  scrutinized  by  the  Congress  as  well  as  the 
President. 

The  Chairman.  Some  people  criticize  the  fact  we  have  too  many 
commissions.  Do  you  know  of  any  substitute  for  the  commission? 
Congress  cannot  administer  everything.  It  cannot  give  its  time  to 
administer  every  area  in  the  economy.  I  do  not  know  who  else 
would  do  it  if  you  did  not  have  commissions.  You  would  have  to 
give  it  to  some  bureau.  If  one  man  did  it  or  one  woman,  one  execu- 
tive, the  commissions  have  a  bipartisan  constituency  and  it  tends 
to  have  a  degree  of  objectivity. 

Ms.  Steorts.  Absolutely. 

The  Chairman.  Just  one  other  thing.  You  realize  that  the  admin- 
istration itself  complains  about  issuing  more  regulations  than  we 
need,  oftentimes  confusing  or  conflicting  regulations.  I  am  sure  you 
strive  in  your  agency  not  to  promulgate  any  more  regulations  than 
are  needed,  but  they  take  paper  on  which  to  write  them,  people  to 
write  them  and  people  to  administer  them,  so  it  is  an  exercise  of 
governmental  authority  that  generally  we  agree  ought  not  be  car- 
ried beyond  the  proper  bounds.  I  think  this  administration  wants 
to  reduce  the  number  of  regulations.  All  of  us  favor  reducing 
paper-work  in  any  way  we  can  on  the  part  of  the  Government  or 
its  agencies. 

The  commission  is  a  very  important  part  of  our  system  and  I 
think  you  are  right  in  saying  it  is  an  essential  part.  I  do  not  know 
of  any  substitute  for  it. 

Congress  has  the  authority  to  regulate  all  the  freight  rates,  ev- 
erybody involved  in  interstate  commerce.  We  cannot  pass  a  bill  to 
regulate  every  single  rate,  every  carrier.  We  do  not  have  the  time 
to  do  it.  So  if  we  tried  to  do  it,  we  would  not  get  anywhere.  So, 
there  is  no  substitute  that  I  know  of  for  the  commission. 

You  have  made  a  valuable  contribution,  Ms.  Steorts  and  we  ap- 
preciate your  coming. 

Ms.  Steorts.  Thank  you,  Mr.  Chairman. 

The  Chairman.  Our  next  witness  is  Milton  J.  Socolar,  special  as- 
sistant to  the  Comptroller  General  of  the  United  States.  We  are 
pleased  to  have  you. 

STATEMENT  OF  MILTON  J.  SOCOLAR,  SPECIAL  ASSISTANT  TO 
THE  COMPTROLLER  GENERAL 

Mr.  Socolar.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman  and  members  of  the  committee:  It  is  a  pleasure  to 
be  here  this  afternoon  to  discuss  the  impact  of  the  Chadha  decision 
on  the  authorization  appropriation  process.  I  am  particularly 
pleased  to  have  the  opportunity  to  state  for  the  record  the  General 
Accounting  Office's  views  on  the  continued  validity  of  the  Im- 
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poundment  Control  Act  after  Chadha.   I  have  a  short  prepared 
statement,  and  then  I  will  answer  any  questions. 

We  have  said  before  that  the  Impoundment  Control  Act  repre- 
sents an  ingenious  and  significant  compromise.  It  harmonized  the 
different  Senate  and  House  views  of  how  Executive  impoundments 
should  be  handled  and  put  aside  the  seemingly  irresolvable  conflict 
over  what  constitutional  or  other  authority  sanctioned  Executive 
impoundments  in  the  first  place.  At  the  same  time,  the  unmistak- 
able philosophy  underlying  the  act  provided  a  means  by  which  the 
Congress  strengthened  its  control  over  Executive  impoundments. 

It  is  our  view  that  the  Supreme  Court's  decision  in  the  Chadha 
case  does  not  compel  any  change  to  the  procedures  established  by 
the  Impoundment  Control  Act.  Indeed,  they  should  continue  to  be 
followed.  We  take  this  position  because  we  think  that  the  act  dif- 
fers significantly  from  the  type  of  situation  involved  in  Chadha. 

Moreover,  the  mechanism  created  by  the  act  greatly  assists  in 
making  appropriation  implementation  decisions.  We  can  think  of 
no  substitute  which  would  preserve  the  same  flexibility  for  both 
the  executive  and  legislative  branches.  We  feel  strongly  that  the 
mechanisms  of  the  Impoundment  Control  Act,  including  the  report- 
ing requirement  and  the  opportunity  for  congressional  response, 
should  not  be  abandoned  or  altered  unless  the  courts  specifically 
require  this  action. 

The  Impoundment  Control  Act  provides  for  dealing  with  two 
types  of  impoundments  in  separate  ways.  Under  the  act,  the  Presi- 
dent is  required  to  report  all  impoundments  to  the  Congress.  Funds 
impounded  must  be  made  available  for  obligation  if  the  Congress 
registers  disapproval. 

For  budget  authority  which  the  President  seeks  to  have  rescind- 
ed, approval  is  registered  by  the  enactment  in  both  Houses  of  a  re- 
quired rescission  bill,  and  disapproval  is  registered  by  failure  of 
both  Houses  to  pass  the  required  rescission  bill  within  a  period  of 
45  days.  The  rescission  procedures  under  the  act  clearly  are  not  af- 
fected by  Chadha.  To  effect  a  rescission  under  the  act  requires  full 
legislative  action,  passage  by  both  the  House  and  the  Senate  and 
approval  by  the  President.  The  Court  in  Chadha  would  certainly 
uphold  this  procedure. 

In  the  case  of  deferrals,  congressional  approval  is  registered  by 
inaction  and  disapproval  is  registered  through  enactment  in  either 
House  of  Congress  of  a  resolution  of  disapproval.  Deferrals  under 
the  act  are  effected  when  proposed  and  the  failure  to  act  on  a  dis- 
approval resolution  denotes  congressional  acquiescence  in  the  spe- 
cific deferral  proposal.  On  the  other  hand,  enactment  of  an  im- 
poundment resolution  expresses  both  Congress'  objection  to  the  de- 
ferral itself  and  skepticism  about  the  statutory  or  other  authority 
claimed  to  support  it. 

In  our  opinion,  the  legislative  veto  proscribed  by  the  Chadha  de- 
cision is  distinguishable  from  the  resolution  of  disapproval  permit- 
ted under  the  Impoundment  Control  Act  in  instances  in  which  the 
President  proposes  a  deferral  of  budget  authority.  In  Chadha,  the 
Court  ruled  that  Executive  action  taken  under  substantive  author- 
ity conferred  by  legislation  can  only  be  overturned  by  full  legisla- 
tive action;  that  is,  by  passage  by  both  Houses  of  the  Congress  and 
approval  by  the  President.  Any  attempt  by  the  Congress  to  reserve 
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in  one  or  both  Houses  or  in  committees  the  authority  to  overturn 
any  previously  delegated  Executive  action  without  satisfying  the 
requirements  for  passage  of  legislation  was  held  invalid  under  the 
Constitution. 

The  question  of  whether  the  Executive  has  been  delegated  the 
authority  to  postpone  spending  an  appropriation  is  not  universally 
clear.  An  appropriation  for  formula  grants  or  which  otherwise  sets 
up  entitlements  to  receive  funds  from  the  Federal  Government 
may  not  properly  be  deferred  at  all.  In  such  case,  a  resolution  of 
disapproval  is  merely  a  statement  to  the  Executive  that  one  House 
of  the  Congress  objects  to  continuation  of  the  unauthorized  with- 
holding of  budget  authority.  As  this  would  not  constitute  a  with- 
drawal of  authority  previously  delegated,  it  is  not  covered  by  the 
Chadha  decision. 

At  the  other  extreme  are  instances  in  which  the  Executive  pro- 
poses to  defer  spending  for  reasons  directly  related  to  the  program 
in  question.  Such  deferrals  are  specifically  authorized  by  the  Anti- 
deficiency  Act,  31  U.S.C.  1512.  Any  attempt  to  retract  that  author- 
ity through  a  resolution  of  disapproval  would  fall  within  the  ambit 
of  Chadha  and  be  unallowable.  However,  in  all  of  our  experience 
since  1974,  we  are  not  aware  that  the  Congress  has  ever  passed  an 
impoundment  resolution  disapproving  a  deferral  specifically  au- 
thorized by  the  Antideficiency  Act. 

Generally,  proposed  deferrals  fall  somewhere  between  these  two 
extremes.  They  are  neither  clearly  authorized  nor  clearly  unau- 
thorized. Such  instances  often  arise  when  a  proposed  deferral 
would  disrupt  the  anticipated  timely  and  orderly  implementation 
of  Government  programs  for  which  budget  authority  is  provided  by 
duly  enacted  law.  When  this  happens  Congress  has  the  opportunity 
under  the  Impoundment  Control  Act  to  review  the  proposed  defer- 
ral, its  supporting  authority  and  its  probable  impact.  Weighing 
these  considerations,  Congress  can  then  decide  to  acquiesce  in  the 
deferral  even  though  it  may  change  the  original  expectations  as  to 
how  a  program  would  be  managed.  However,  under  such  circum- 
stances, if  the  Congress  objects  to  a  deferral  which  dislocates  pro- 
gram implementation  and  which  lacks  clear  authority,  its  objection 
does  not  need  to  rise  to  the  level  of  legislation  to  be  effective.  This, 
in  our  view,  is  the  truly  inspired  accommodation  of  the  Impound- 
ment Control  Act.  It  provides  a  workable  mechanism  for  balancing 
the  powers  of  the  executive  and  legislative  branches  with  regard  to 
subtle  and  complex  issues  not  readily  amenable  to  more  straight- 
forward consideration  on  a  case-by-case  basis. 

Because  it  allows  considerable  flexibility  to  both  the  legislative 
and  executive  branches,  the  act  has  been  effective  for  10  years  as  a 
peace  treaty  to  resolve  interbranch  skirmishes  over  claimed  au- 
thority to  impound,  and  to  eliminate  the  perception  that  impound- 
ment power  was  being  abused.  As  a  practical  matter,  the  continued 
validity  of  the  deferral  procedure  will  be  resolved  on  a  deferral-by- 
deferral  basis  by  the  President  and  the  Congress.  If  they  cannot 
agree,  it  will  have  to  be  resolved  in  the  courts.  For  the  present,  the 
executive  branch  has  expressed  its  intent  to  continue  to  transmit 
the  special  messages  required  by  the  act,  and  we  are  unaware  of 
any  indication  that  the  validity  of  the  act's  procedures  will  be  chal- 
lenged. 
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If  our  views  are  correct  there  should  be  no  need  to  amend  the 
Impoundment  Control  Act.  Neither  should  it  be  necessary  to  incor- 
porate impoundment  resolutions  into  appropriations  bills.  Howev- 
er, we  see  nothing  objectionable  about  using  a  convenient  regular 
or  supplemental  appropriation  bill  to  accomplish  disapproval  of  a 

deferral. 

In  our  view,  the  Chadha  decision  has  no  effect  on  the  validity  of 
riders  on  appropriation  bills.  These  riders  embody  some  express 
limitation  or  restriction  on  how  the  appropriated  funds  may  be  ex- 
pended. For  example,  "None  of  the  funds  appropriated  by  this  act 
may  be  used  for  purpose  jc."  Since  these  riders  are  part  of  the  ap- 
propriation bill  and  are  enacted  into  law  under  the  prescribed  con- 
stitutional procedure,  Chadha  does  not  affect  their  validity. 

We  foresee  the  increased  use  of  riders  by  the  Congress  after 
Chadha.  The  Supreme  Court,  in  striking  down  the  legislative  veto, 
indicated  that  the  Congress  would  have  to  find  other  ways  of  con- 
trolling Executive  action.  The  rider,  which  specifically  limits  the 
manner  in  which  the  executive  branch  may  use  appropriated  funds 
is  an  effective  way  to  accomplish  this  purpose. 

Where  there  is  no  statutory  procedure  enacted  to  regulate  the  re- 
directing of  budget  authority  from  one  purpose  to  another  within 
an  appropriation  account,  and  the  Congress  enacts  a  lump-sum  ap- 
propriation without  limitations,  it  is  implicitly  conferring  the  au- 
thority to  reprogram.  There  are  a  number  of  informal  limitations 
that  specific  committees  have  placed  on  the  authority  of  certain 
agencies  to  reprogram.  Some  of  these  have  been  incorporated  into 
regulations  by  the  agencies  themselves.  An  example  would  require 
that  the  agency  request  and  the  authorizing  committee  to  approve 
any  desired  reprogramming.  Such  informal,  nonbinding  limitations 
may  continue  to  be  observed,  even  after  Chadha.  However,  an 
agency  is  legally  entitled  to  disregard  these  informal  procedures  al- 
though it  is  unlikely  that  it  would  choose  to  do  so. 

A  statutory  requirement  to  accomplish  the  same  purpose;  that  is, 
committee  approval  of  a  committee  veto  over  reprogrammings  of 
lump  sum  appropriations,  would  not  be  permissible  under  Chadha. 
Such  a  statutory  requirement  would  amount  to  an  attempt  to  re- 
serve to  the  Congress  the  authority  to  overturn  an  Executive  action 
a  reprogramming  decision,  pursuant  to  an  implied  delegation  of  au- 
thority in  the  lump  sum  appropriation,  without  use  of  the  constitu- 
tional mandated  legislative  procedure.  Statutory  requirements  to 
report  to  certain  committees  before  proceeding  to  reprogram  or 
delay  reprogramming  action  for  a  specified  waiting  period  of  course 
remain  valid. 

Finally,  your  committee  has  asked  our  views  on  a  possible  consti- 
tutional amendment  granting  to  the  Congress  the  legislative  veto 
and,  as  a  tradeoff  we  assume,  a  line-item  veto  for  the  President. 
We  do  not  think  such  an  amendment  is  desirable. 

First,  we  are  not  certain  that  the  first  part  of  the  amendment  is 
necessary  at  this  time.  Given  the  fact  that  Congress  itself  drafts 
proposed  legislation  in  the  first  instance,  it  may  devise  other  effec- 
tive and  constitutional  ways  to  control  Executive  action.  This 
would  make  the  flexibility  previously  accorded  by  the  legislative 
veto  less  important. 
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Second,  even  if  an  amendment  to  secure  the  legislative  veto  were 
desirable,  we  would  object  to  it  being  tied  to  an  item  veto  for  the 
President.  In  our  opinion  the  line  item  veto  would  substantially 
shift  the  power  of  the  purse  from  the  Congress  to  the  President.  In 
effect,  with  such  a  veto  power  the  President  would  be  making  the 
laws  as  well  as  carrying  them  out.  The  authority  to  make  appro- 
priations is  perhaps  the  most  important  power  the  Congress  has 
under  the  Constitution,  and  it  should  not  be  permanently  sacrificed 
under  any  circumstances. 

I  will  be  happy  now  to  answer  any  questions  you  may  have. 

The  Chairman.  Mr.  Socolar,  I  was  in  Congress  when  this  legisla- 
tion was  enacted  relative  to  impoundment.  I  have  never  understood 
what  the  argument  of  the  Executive  is  that  he  has  the  right  to  im- 
pound appropriations  made  by  Congress  in  an  appropriations  bill 
which  has  become  law. 

The  Constitution  says  that  the  President  will  see  to  it  that  the 
laws  are  executed.  Why  would  he  not  be  under  that  provision  with 
regard  to  appropriations  bills  as  well  as  other  bills  which  have 
become  law? 

Mr.  Socolar.  At  the  time  the  Impoundment  Control  Act  was 
passed,  there  were  a  large  number  of  cases  which  were  litigated 
through  the  courts  making  exactly  that  same  point  to  the  executive 
branch,  and  the  executive  branch  did  lose  a  great  number  of  those 
cases,  I  think  70  or  80  percent  of  the  cases  litigated. 

On  the  other  hand,  as  I  pointed  out  earlier,  at  the  other  extreme 
there  are  situations  which  are  duly  enacted  in  law  providing  for 
the  Executive  to  impound.  For  example  under  the  Antideficiency 
Act,  the  full  amount  funded  may  not  be  deemed  necessary  to  carry 
out  the  program  appropriated  for.  Where  those  have  taken  place. 
Congress  has  never  seen  fit,  as  far  as  we  are  aware,  in  10  years,  to 
overturn  that  kind  of  decision. 

The  Chairman.  I  think  it  is  well  to  have  the  Impoundment  Act, 
but  it  seems  to  me  to  be  redundant  to  have  Congress  have  to  come 
back.  It  seems  to  me  it  is  a  presumption  on  his  part  that  he  can 
pick  and  choose  among  the  bills  which  he  will  execute  and  which 
he  does  not. 

All  right.  Thank  you  very  much.  We  appreciate  your  coming  and 
making  a  valuable  contribution. 

Mr.  Socolar.  Thank  you. 

The  Chairman.  I  am  advised  that  Hon.  Stuart  M.  Statler,  Com- 
missioner, U.S.  Consumer  Product  Safety  Commission,  would  like 
to  have  his  statement  entered  in  the  record.  Without  objection  it 
will  be  admitted  at  this  point. 

[Statement  of  Commissioner  Stuart  M.  Statler,  as  received,  fol- 
lows:] 
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"MUCH  ADO  ABOUT.  . . 
LEGISLATIVE  VETO" 

RE.f1ARKS  OF 

COMFiISSICNER  STUART  K:.  STATLER 

U.S.  CONSUMER  PRODUCT  SAFETY  COKiMISSION 

BEFORE 

THE  KENNA  CLUB 
UNIVERSITY  OF  SANTA  CLARA 

AUGUST  26.  1983 


It  is  a  pleasure  to  be  here  today.  I  have  been 

LOOKING  FORWARD  TO  DISCUSSING  WITH  YOU  THE  RECENT  -- 
AND  HIGHLY  CONTROVERSIAL  --  SUPREME  COURT  DECISION 
CONCERNING  LEGISLATIVE  VETO.   THE  DECISION  GOES  TO  THE 
CORE  OF  HOW  POWER  IS  ALLOCATED  AND  EXERCISED  IN  V.'ASH  I NGTON 
AMONG  THE  THREE  BRANCHES  OF  GOVERNMENT. 

Let  me  begin  by  sharing  a  bias.  I  have  long  been 

OPPOSED  to  any  legislative  VETO  THAT  CIRCUMVENTS  THE  ORDERLY 

plan  for  legislating  set  forth  in  article  i  of  the  constitution, 
This.;iEans  any  mechanism  that  allows  either  House  of  Congress^ 
OR  even  a  Congressional  Committee,  to  block  an  executive 
branch  order  or  independent  agency  regulation,  without  fujjl 

participation  BY  BOTH  HOUSES  OF  CONGRESS  AND  THE  PRESIIDENT. 

Until  the  high  court  acted,  legislative  veto  meant  that 
agency  rulemaking  --  intended  by  congress  to  reflect  careful 
deliberation  and  detailed  due  process  safeguards  --  often 
gave  way  to  a  tug-of-war  by  special  interests  for  votes 
in  congress.  based  on  arbitrary  concerns  or  one-sided 
presentations  instead  of  on  the  merits  of.  the  issue  at  hand. 
LIKEWISE.  Presidential  decisions  could  be  second-guessed  and 

REWORKED  BY  CONGRESSIONAL  COTERIES  WHO  WANTED  TO  MAKE  THEIR 
MARK  ON  NATIONAL  POLICY  WITHOUT  AFFORDING  THE  PRESIDENT 
ADEQUATE  OPPORTUNITY  TO  COUNTER  A  LEGISLATIVE  VETO. 


34-925  0-84-34 
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OVERVIEW 

Under  the  Supreme  Court's  landmark  ruling  on  June  23rd 

OF  THIS  year  in  IMMIGRATION  AND  NATURALIZATION  SERVICE  V. 

Chadha.  (103  S.  Ct.  275a  (1983))  ("Chadha"),  legislative 

VETO  --  unchecked  VETO  AUTHORITY  BY  EITHER  OR  BOTH  HOUSES  -- 
WAS  EFFECTIVELY  LAID  TO  REST,   THE  ChADHA  DECISION  SWEPT  AWAY 

a  means  of  oversight  by  congress  that  had  become  commonplace 
in  virtually  every  nook  and  cranny  of  governmental  activity. 

Legislative  veto  came  to  the  fore  in  1932.  when 
President  Hoover  agreed  to  the  device  in  rxchange  for  broad 

POWERS  TO  reorganize  THE  EXECUTIVE  BRANCH.   SINCE  THEN. 

several  other  Presidents  have  similarly  agreed  to  swap 

BROADSCALE  AUTHORITY  TO  REORGANIZE  TH^  STRUCTURE  OF 

government  in  return  for  shortcuts  in  'efforts  by  congress  to 
oversee  the  exercise  of  that  authority.  many  other  veto 
provisions  arose  during  the  watergate  period:  with  seriously 
strained  relations  between  congress  and  president  nixon. 
numerous  laws  were  enacted  --  no  longer  limited  to  the  mere 
structuring  of  the  executive  branch  --  incorporating 
legislative  veto  in  key  areas  ranging  from  budget  policy 
to  environmental  controls.  war  powers  to  arms  sales. 

Some  200  such  legislative  veto  provisions  were  written 
INTO  law.  Small  wonder  that  Justice  White,  in  his  dissent 

in  CHADHA.  LAMENTED:   "TODAY'S  DECISION  STRIKES  DOWN  IN  ONE 
fell  SWOOP  PROVISIONS  IN  MORE  LAWS  ENACTED  BY  CONGRESS  THAN 

THE  Court  has  cumulatively  invalidated  in  its  history," 
(JD.  AT  28I0-28II.  White.  J.,  dissenting).  * 

Predictably,  the  outcry  from  Capitol  Hill  following 
THE  Court's  expansive  ruling  was  loud  and  anguished.  Typical 
OF  the  initial  reaction  was  that  of  the  House's  Legal  Counsel 
decrying  the  fact  that  "It  took  the  court  18  months  to  screw 
UP  what  it  took  Congress  50  years  to  setup  ."  I  don't  share 

THIS  viewpoint.   THE  DEMISE  OF  LEGISLATIVE  VETO  IN  NO  WAY 


•   SEE  ATTACHED  APPENDIX.  FROM  JUSTICE  WHITE'S  DISSENT.  FOR 
LISTING  OF  STATUTES  IMPACTED  BY  THE  CHADHA  DECISION, 
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SPELLS  AN  END  TO  THE  HILL'S  CONSIDERABLE  CLOUT.   FAR  FROM  IT. 
CorJGRESS  CAN  CONTINUE  TO  HAVE  AS  MUCH  SAY  IN  THE  POLICIES  AND 
PRIORITIES  OF  THE  AGENCIES  IT  HAS  CREATED:   IT  SIMPLY  NEEDS  TO 
DEMONSTRATE  A  CLEAR  RESOLVE  TO  DO  SO  AND  THEN  APPLY,  BY 
LEGISLATION  AND  OVERSIGHT,  THE  CONSIDERABLE  MEANS  IT  ALREADY 
HAS  AT.  ITS  DISPOSAL. 

THE  DECISION 

Before  discussing  the  impact  of  Chadha,  let  me  first 
present  highlights  of  the  court's  rather  complex  decision  and 
a  brief  review  of  legislative  counterproposals  that  surfaced 
in  its  vmke. 

The  Chadha  case  began  in  1974  when  Jagdish  Rai  Chadha., 
AN  East  Indian  born  in  Kenya,  won  a  decision  from  the 
Immigration  and  Naturalization  Service  and  the  Attorney  General 
thereupon  recommended  that  his  deportation  for  overstaying 

A  STUDENT  VISA  BE  SUSPENDED.   IN  1975,  THE  HoUSE  OF 

representatives,  exercising  its  power  under  the  immigration  and 
iMturality  Act,  vetoed  the  suspension. 

Chadha's  suit  challenging  the  House's  action  hit  a 
RESPONSIVE  chord.  In  1980,  the  Ninth  Circuit  Court  of 
Appfals  found  the  one-house  veto  an  unconstitutional  violation 

OF  THE  separation  OF  POWERS  DOCTRINE.   ON  APPEAL,  THE  SUPREME 

Court  embraced  a  more  sweeping  rationale  in  knocking  down 
THE  veto.  The. 7-2  decision,  .delivered  by  the  Chief  Justice, 

FINDS  THAT  THE  VETO  FAILED  TO  CONFORM  TO  CONSTITUTIONAL 
requirements  for  the  EXERCISE  OF  LEGISLATIVE  POWER. 

At  THE  OUTSET,  THE  COURT  REJECTS  ARGUMENTS  THAT 
LEGISLATIVE  VETO  PER  SE  CAN  BE  JUSTIFIED  ON  GROUNDS  OF 
CONVENIENCE,  EFFICIENCY,  OR  LONG-TIME  USE.   INSTEAD,  THE 
COURT  FOCUSES  ON  THE  NATURE  OF  THE  VETO.   TO  DETERMINE  WHETHER 
IT  REPRESENTS  LEGITIMATE  LAWMAKING  ACTIVITY,  THE  COURT  REVIEWS 
FIRST  THE  UNCONSTITUTIONAL  DIMENSIONS  OF  THE  LEGISLATIVE  PROCESS 
AND  THEN  THE  DEFINITION  OF  A  LEGISLATIVE  ACT. 

To  ENACT  A  FEDERAL  LAW,  THE  COURT  NOTES  THAT  THE 
CONSTITUTION  REQUIRES  BICAMERAL  --  TWO  HOUSE  --  PASSAGE  OF 
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legislation  as  well  as  presentment  of  a  bill  for  presidential 
approval  or  disapproval.  these  requirements  serve  essential 
constitutional  functions.  bicameralism  ensures  that  legislative 
power  is  exercised  only  after  opportunity  for  full  study  and 
debate  in  two.  quite  different  settings.  presentment  ensures 
that  an  elected  figure  with  a  national  perspective.  the  chief 
Executive,  reviews  all  such  legislation.  It  also  gives  the 
President  authority  to  protect  the  Executive  branch  from 
improvident  legislation,  presidential  veto  power.  in  turn. 
is  limited  by  the  possibility  of  subsequent  override  sy 
congress  so  as  to  preclude  final.  arbitrary  action  by  any  one 
PERSON.  Or.  IN  THE  Court's  own  words: 

'  I    ■  It  EMERGES  CLEARLY  THAT  THE  PRESCRIPTION 

FOR  LEGISLATIVE  ACT  ION  ...  REPRESENTS  THE 
FRAMERS'.  DECISION  THAT  THE  LEGISLATIVE 

power  of  the  federal  government  be 
exercised  in  accord  with  a  single, 
finely  wrought  and  exhaustively 
considered.  procedure.  (id.  at  278^4). 

Turning  to  its  consideration  of  what  constitutes  a 
legislative  act.  the  court  finds  that  the  purpose  and  effect, 
not  the  form  of  legislative  power  invoked.  is  key.  where 
legislative  action  alters  the  "legal  rights.  duties  and 
relations  of  persons  outside  the  legislative  branch."  the 

Court  makes  clear  such  an  act  must  be  effected  through 
constitutionally-mandated  procedures. 

As  THE  OPINION  STATES.  THE  HoUSE'S  VETO  AFFECTS  OUTSIDE 
PERSONS.  NAMELY.  THE  ATTORNEY  GENERAL.  EXECUTIVE  BRANCH 
OFFICIALS.  AND  MR .  CHADHA.   OBVIOUSLY.  THE  VETO  OVERRULED 

THE  Attorney  General,  as  well  as  the  INS.  and  changed  Chadha's 
STATUS.  Absent  the  veto  provision,  neither  the  House  acting 
alone,  nor  the  Senate  and  House  acting  together,  could  have 
required  the  Attorney  General  to  deport  Chadha  after  his 
determination  that  Chadha  should  remain.  Deportation  was 

possible  --  IF  AT  ALL  --  ONLY  BY  A  SUBSEQUENT  LEGISLATIVE 

r.NACTMf.NT.  The  Court  points  out  that  it  was  Congress'  decision 
■TO  delegate  authority  to  the  Executive  branch  to  allow  certain 
deportable  aliens  to  remain  in  this  country.  Disagreement  with 
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the  ruling  not  to  deport^  "n'o  less  than  congress'  original 
choice  to  delegate.  .  .the  author  i ty .  .  . i nvolves  determinations 
of  policy  that  congress  can  implement  in  only  one  way;  bicameral 
passage  followed  by  presentment....  ild.   at  2785). 

Although  the  Court  was  aware  that  its  decision  would 

IMPOSE  NEW  burdens  ON  CONGRESS^  IT  MADE  NO  REAL  EFFORT  TO 
limit  the  reach  OF  ITS  LANDMARK  OPINION.   ThE  COURT'S  RELATED 

RULINGS  ON  July  6th  seem  to  damn  virtually  all  current 

LEGISLATIVE  VETO  PROVISIONS.   WITHOUT  COMMENT,  THE  COURT 
affirmed  THE  DECISION  OF  LOWER  COURTS  THAT  DECLARED 

unconstitutional  a  one-house  legislative  veto  in  the  1978 
Natural  Gas  Policy  Act  and  a  two-house  veto  in  the  1980 
Federal  Trade  Commission  Improvements  Act. 

The  question  of  what  happens  to  the  affected  laws  when 
individual  veto  provisions  are  voided  is  left  unanswered. 
In  Chadha,  the  Court  finds  the  veto  issue  to  be  severable. 

HOWEVERy  i^UCH  may  DEPEND  ON  WHETHER  A  PARTICULAR  LAW  CONTAINS 

a  severability  clause  as  well  as  an  examination  of  the  statute's 
legislative  history.  the  history  will  help  determine  whether 
Congress  would  have  delegated  the  authority  in  the  first 
instance.  without  the  review  mechanism.  absent  a  clear 

indication  of  CONGRESSIONAL  INTENT,  THE  SEVERABILITY  QUESTION 
MAY  TURN  ON  WliLTHER,  ON  THE  FACE  OF  THE  STATUTE.  THE  VETO  IS 
AN  INEXTRICABLE  PART  OF  THE  WHOLE.  OR  IF  WHAT  REMAINS  MINUS 
THE  VETO  IS—  IN  THE  COURT'S  LANGUAGE  --  A  "WORKABLE 
ADMINISTRATIVE  MECHANISM." 

.REACTION 

In  the  DAYS  AND  WEEKS  FOLLOWING  THIS  RULING.  THERE  WAS 
A  FLURRY  OF  ACTIVITY  AND  RESPONSE.   ALTHOUGH  THE  REAGAN 
ADMINISTRATION  STRESSED  ACCOMMODATION  AND  COOPERATION  WITH 
CONGRESS.  THE  HiLL  WAS  FAR  FROM  SANGUINE.   NUMEROUS  SUGGESTIONS 
WERE  OFFERED  TO  RECLAIM  WHAT  WAS  SEEN  AS  LOST  AUTHORITY.   THESE 
RAN  THE  GAMUT  FROM  PROPOSING  A  CONSTITUTIONAL  AMENDMENT  TO 
REVERSE  ChADHA,  TO  DEPRIVING  THE  FEDERAL  COURTS  OF  JURISDICTION 
TO  REVIEW  LEGISLATIVE  VETO  ISSUES.  TO  REDRAFTING  EACH  OF  THE 
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200 -plus  affected  statutes.  several  more  modest  proposals 
urge  use  of  a  joint  resolution  to  review  agency  action. 
This  would  appear  to  pass  Constitutional  muster  because  a 

JOINT  resolution^  LIKE  ANY  OTHER  PIECE  OF  LEGISLATION,  REQUIRES 
passage  by  BOTH  HOUSES  AND  APPROVAL  BY  THE  PRESIDENT.   IT  ALSO 

allows  for  a  two-third' s  vote  by  congress  to  override  a 
Presidential  veto. 

The  most  tenable  such  proposal  is  contained  in  the 
Agency  Accountability  Act  of  1983.  This  approach  arose 
pre-Chadha,  dating  eack  to  1979  when  first  introduced  by 
Senators  Carl  Levin  (D.-MI)  and  David  Boren  (D.-QK),  and 

has  recently  been  RLFASHlOiJED  AND  CO-SPONSORED  BY  SENATORS 

Kasten  (R.-Wisc)v  AND  Grassley  (R.-Iowa)v  DeConcini  (D.-Ariz) 
and  Dixon  (D.-Ill).  It  offers  a  "Report  and  Wait"  review 

FOR  all  "significant"  AGENCY  RULES.   NO  RULE  COULD  TAKE 
effect  FOR  30  DAYS  FOLLOWING  PUBLICATION  IN  FINAL  FORM  IN 

the  federal  register.  in  that  time.  if  a  co.mmittee  of  either 

House  having  legislative  jurisdiction  over  the  rule  votes 

TO  report  a  joint  resolution  of  disapproval,  the  rule  couldn't 

TAKE  effect  FOR  AN  ADDITIONAL  60  DAYS.   DURING  THAT  PERIOD. 

both  houses  must  pass  the  resolution  and  the  president  sign  it 
to  prevent  the  rule  from  taking  effect.  the  bill  also  spells 
out  expedited  procedures  so  that  a  resolution  cannot  be  bottled 
up  in. committee  or  be  filibustered  to  death. 

The  "Report  and  V.'ait"  feature  frees  Congress  and  the 
President  from  the  minutiae  of  agency  decisionmaking.  Each 

BRANCH  is  responsible  ONLY  FOR  GIVING  A  "THUMBS  DOWN"  SIGN   -   ■ 

for  objectionable  rules.  and  the  bill's  carefully-drawn 
procedures  mean  that  all  parties  affected  by  congressional 
review  --  the  agency.  business.  and  the  public  --  know  within 
a  reasonably  brief  period  whether  a  rule  will  60  forward. 
Delay  is  avoided  and  necessary  planning  in  all  quarters,  on 
A  contingency  basis,  is  facilitated. 

A  similar  "Report  and  V.'ait"  approach  appears  in  one 

OF  THE  TWO  legislative  VETO  ALTERNATIVES  OFFERED  JUST  ONE  WEEK 
after  THE  CHADHA  RULING  DURING  THE  HOUSE'S  REVIEW  OF  TitE 
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Consumer  Product  Safety  Commission's  reauthorization.  The 
House  agreed  to  Congressman  Henry  Waxman's  (D.-CA)  proposal 
TO  permit  Commission  rules  to  take  effect  within  90  days 
unless  disapproved  by  both  Houses  and  the  President.  In  the  ' 
rush  of  the  moment^  this  amendment  lacks  some  of  the  procedural 
niceties  of  the  Levin-Boren  proposal  which  is  meant  to  apply  to 

all  agencies.   iRONICALLYy  IN  THE  VERY  SAME  CPSC  REAUTHORIZATION 

3iLLv  THE  House  also  approved  a  contradictory  amendment  put 
forward  by  Representative  Elliott  Levitas  (D.-GA)^  to  require 
any  future  agency  regulation  to  be  affirmatively  approved  by 
BOTH  Houses  and  by  the  President  before  it  could  go  into  effect. 

Reacting  in  fury  and  haste  to  the  Chadha  ruling/  the  House 

adopted  both  ALTERNATIVES/  LEAVING  A  FINAL  SELECTION  TO 
conference  COMMITTEE  ACTION  LATER  NEXT  MONTH. 

The  Levitas  proposal  is  unfortunate  all  around.  First, 
IT  would  ensure  that  an  already  overburdened  Congress  would 

BE  plunged  into  A  MORASS  OF  TIME-CONSUMING  REVIEWS  OF  CPSC  • 
RULES  MANY  OF  WHICH,  ALBEIT  IMPORTANT  IN  THEIR  CONTEXT,  ARE 
NOT  DESERVING  OF  CONCERTED  ATTENTION  BY  CONGRESS  (E.G.,  LABELING 
REQUIREMENTS  FOR  WOOD  STOVES,  ACCEPTABLE  ANGLES  FOR  CHAIN 
SAW  KICKBACK,  BLADE  STOP-TIME  FOR  POWER  LAWN  MOWERS).   IF 
THE  REVIEW  WERE  APPLIED  ACROSS-THE-BOARD  TO  ALL  OR  MOST 
AGENCIES  T;;AT  ISSUE  RULES,  IT  '.,'OULD  DENY  BOTH  HOUSES  THE  TIME 
NEEDED,  AND  ALREADY  IN  SUCH  SHORT  SUPPLY,  TO  CONCENTRATE  ON 

THE  Nation's  domestic,  national  security  and  foreign  affairs  . 

PRIORITIES  AND  CRITICAL  POLICY  INITIATIVES.   COMMENTS  BY  THE 
HIGHLY  REGARDED  CHAIRMAN  OF  THE  HOUSE  COMMITTEE  ON  ENERGY  AND 

Commerce,  Congressman  John  Dingell  (D.-Mich),  perhaps  best 

SUM  UP  the  INAPPROPRIATENESS  of  such  a  ROLE: 

If  this  kind  of  an  amendment  is  adopted,  the 
congress  will  be  so  overloaded  with  trivia 
and  piddling  matters  that  we  will  be 
incapable  of  carrying  out  our  essential 
functions,  and  we  will  have,  in  effect, 
become  a  court  of  review... we  will  spend 
all  of  our  time  engaging  in  piddling 
undertakings  and  our  attention  to  great 
matters  will  simply  no  longer  be  available. 
(129  Cong.  Rec.  H4778  daily  ed.  june  29,  1983). 
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Second,  scrutiny  and  reexamination  by  Congress  of  each 

STEP  OF  AN  already  TEDIOUS  RULEMAKING  PROCESS,  WHETHER  BY 
CPSC  OR  ANY  OTHER  REGULATORY  BODY,  WOULD  MEAN  EGREGIOUS 
DELAYS.   BUSINESSES,  AWAITING  LEGISLATIVE  AND  EXECUTIVE  ACTION 
ON  A  SO-CALLED  FINAL  RULE  WOULD  BE  ON  HOLD  NOT  KNOWING 
WHETHER  TO  HAKE  VITAL  DECISIONS  TO  REDESIGN  PRODUCTS,  ALTER 
ASSEMBLY-LINE  PROCESSES,  OR  IMPLEMENT  MARKETING  CHANGES. 
CONSUMERS  WOULD  ALSO  BE  LEFT  IN  THE  LURCH  --  AT  CONSIDERABLE 
RISK  TO  THEIR  LIVES  IF  THE  MATTER  INVOLVED  HEALTH  OR  SAFETY. 

The  CPSC,  for  example,  only  adopts  rules  which  address 

UNREASONABLE  RISKS  OF  INJURY  AND  DEATH,  AND  THEN  ONLY  WHEN 
NO  VOLUWTARY  STANDARD  EXISTS  OR  WHAT  DOES  EXIST  IS. 'FOUND  NOT 
TO  BE  ADTQUATE.   WHILE  CONGRESS  CONTEMPLATES  WHETHER  IT  WILL 
UPHOLD  AN  AGENCY  ACTION  --  OR  MORE  LIKELY  CAM'T  FIND  TIME 
EVEN  TO  ADDRESS  THE  MATTER  ~-  CONSUMERS  AND  INDUSTRY  ALIKE  ■ 
WILL  BE  AT  A  LOSS  AS  TO  HOW  TO  RESPOND  TO  THE  POTENTIAL  HAZARD. 
The  LEGAL  COMPLEXITIES.  ALONE  WILL  PROVIDE  A  FIELD  DAY  FOR 

litigators. 

Third,  under  the  Levitas  proposal,  inaction  by  either 
House  would  constitute  a  de  facto  veto.  In  effect,  we'd  have 
A  one-house  veto  by  negative  option.  By  one  house  doing 
nothing,  a  rule  is  scrapped.  It  is  a  far  more  intrusive  form 

OF  VETO  THAN  ANY  ENACTED  HERETOFORE  BY  THE  CONGRESS.   ThIS 
SUGGESTS  THAT  THE  PROPOSAL  MAY  FLUNK  THE  ChADHA  TEST  IN  THAT 
IT  IS  YET  ANOTHER  VERSION  OF  AN  UNCONSTITUTIONAL  LEGISLATIVE 
VETO. 

The  APPROACH  raises  other  TROUBLESOME  UNCERTAINTIES. 

For  example,  it  is  unclear  when  judicial  review  would  be 

APPROPRIATE  for  A  RULE  AWAITING  CONGRESSIONAL  AND  PRESIDENTIAL 

ratification.  There  are  also  questions  as  to  when  and  whether 
such  a  rule  awaiting  approval  would  preempt  state  regulations 
inconsistent  with  the  proposed  federal  one. 

The  sheer  lunacy  of  this  approach  becomes  evident 

WHEN  one  CONSIDERS  APPLYING  IT  TO  AGENCIES  ACROSS  THE  BOARD. 

Requiring  such  ratification  would  cause  legislative  gridlock 
and  regulatory  paralysis.  congress  would  be  buried  under  an 
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AVALANCHE  OF  AGENCY  DOCUMENTS;  THE  AGENCIES  THEMSELVES  LEFT 
TWISTING  IN  THE  WIND  UNTIL  CONGRESS  ACTED.   JuST  LAST  YEAR> 
A  LEAN  ONE  REGULATION-WISE.  THERE  WERE' OVER  3000  PLUS 
REGULATIONS  PUT  INTO  EFFECT.   (CN  AVERAGE.  NEARLY  9000  RULES 
WERE  PUBLISHED  IN  EACH  OF  THE  PRECEDING  TWO  YEARS.)   HOW 

Congress  could  cope  with  this  volume  and  still  accomplish  its 

VITAL  WORK  WHICH  IS  ALREADY  HOPELESSLY  EACKLOGGED  DEFIES 

comprehension. 

Prolonged  delay  and  uncertainty  would  become  the  name 
OF  the  game.  For  instance,  how  much  more  time  would  it  have 
taken  for  the  FDA's  recent  tamperproof  packaging  rules  to 
protect  consumers  if  Congress  had  the  final  sign-off?  How  many 
years  might  congress  debate  the  proposed  air  bag  requirement 
of  THE  National  Highway  Traffic  Safety  Administration?  Would 
THE  Federal  Trade  Commission's  truth-in-lending  rules  ever 

HAVE  seen  the  LIGHT  OF  DAY? 

Or  AT  the  other  end  OF  the  spectrum.  SHOULDN'T  CONGRESS 
ATTEND  TO  MORE  WEIGHTY  MATTERS  OF  STATE  THAN  EPA'S  SUGGESTED 
HERBICIDE  TOLERANCE  LEVELS  FOR  CHILI  PEPPERS?   AND  DO  WE  REALLY 
WANT  TO  INTERRUPT  DEBATE  ON  MILITARY  ASSISTANCE  TO  EL  SALVADOR 

TO  HAVE  Congress  pontificate  about  the  Department  of 
Agriculture's  egg  shell  grading  specs  or  marketing  orders  for 
onions  grown  in  designated  counties  of  Idaho  and  Oregon?  Is 
Congress'  imprimatur  really  needed  for  the  FCC's  plan  to 
reassign  FM  broadcast  channels  in  upstate  New  York,  or  for  the 
Drug  Enforcement  Administration's  plan  to  move  the  drug  mazindol 
from  one  controlled  substances  schedule  to  another? 

To  ask  the  question  is  to  answer  it.  Congress  should 

stick  to  what  it  does  BEST:  POLICY  AND  PRIORITY  SETTING  FOR 
THE  NATION  AT  LARGE.  AND  RENDERING  ADVICE  AND  CONSENT  TO  KEY 
DECISIONMAKING  BY  THE  PRESIDENT  AND  AT  HIGH  POLICY  LEVELS. 

To  INVOLVE  Congress  in  the  nitty-gritty  of  how  policies  are  to 

■BE  IMPLEMENTED  —  PRECISELY  THE  FUNCTION  OF  EXECUTIVE  BRANCH  AND 
independent  REGULATORY  AGENCY  ACTIVITY  --  IS  TO  DENIGRATE  THE 
PROPER  CONSTITUTIONAL  ROLE  OF  THE  CONGRESS.  AND  INEVITABLY. 
TO  EVISCERATE  IT. 
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IF^  IN  FUTURE  DELEGATIONS  OF  AUTHORITY/  CONGRESS  EVEN 
CHOOSES  TO  GO  THE  ROUTE  OF  "REPORT  AND  WAIT"  --  HOPEFULLY 
INCORPORATING  EXPEDITED  PROCEDURES  —  IT  SHOULD  DECIDE  AT  THE 
OUTSET  WHAT  IS  TRULY  IMPORTANT^  TRULY  INTEGRAL  TO  ITS  POLICY 
ROLE.   .It  WOULD  MAKE  SOME  SENSEy  FOR  EXAMPLE,  TO  AMEND  THE' 

Arms  Control  Act  to  specify,  not  only  that  the  President  report 
A  planned  sale  OF  AWACS  to  Saudi  a  Arabia  or  F-I6s  to  Israel, 

OR  THE  placement  OF  PERSHING  MISSILES  IN  HMO    COUNTRIES,  BUT 
ALSO  REQUIRE  THAT  SUCH  ACTIONS  BE  CONTINGENT  UPON  A  POSSIBLE 
JOINT  RESOLUTION  OF  DISAPPROVAL.   THE  PRESIDENT  COULD  ALWAYS 
EXERCISE  HIS  VETO  RIGHT,  BUT  CONGRESS  WOULD  HAVE  BEFORE  IT 
THE  OPTION  TO  OVERRIDE.   AND  IT  IS  PRECISELY  WITHIN  THAT  DYNAMIC 
TENSION  OF  POSSIBILITIES,  AND  THE  CONCILIATION  IT  EVOKES, 
THAT  CONSENSUS.  IN  ITS  BEST  SENSE  TENDS  TO  EMERGE  IN  MATTERS  •  . 
OF  OVERRIDING  PUBLIC : POLI CY. 

LIFE  AFTER  CHADHA- 

These  varying  proposals  to  "constitutionalize"  the 
legislative  veto  device  reflect  congress'  extreme  agitation 
and  desire  to  recoup  authority  purportedly  lost  as  a  result  of 
Chadha.  But  as  time  will  likely  show,  the  concern  is  overblown, 

AND  the  response  MISDIRECTED.   CONGRESS  CONTINUES  TO  HAVE, 
OR  CAN  ASSERT  ITSELF  TO  REGAIN,  ALL  THE  AUTHORITY  IT  COULD 
CONCEIVABLY  WANT.   FIRST  AND  LAST,  IT  HAS  THE  ULTIMATE  SAY  ON 
RIGHTING  ANY  REAL  OR  PERCEIVED  POWER  IMBALANCES  THROUGH  ITS 
OWN  POWER  TO  ENACT  OR  RESCIND  LAWS.   SUBJECT  ONLY  TO  POSSIBLE 
VETO  BY  THE  PRESIDENT  IF  THE  EFFORT  IS  EXCESSIVE,  BY  ENACTING 

A  LAW,  Congress  can  impose,  modify  or  void  any  agency  purpose, 

FUNCTION,    authority   OR    ACTION. 

Ironically,  in  the  several  years  it  has  had  legislative 
veto  authority  over  the  CPSC,  Congress  never  exercised  the  ■" 
authority.  Yet,  in  exercising  its  legitimate  power  to  enact. 
Congress  did  legislate  a  safety  standard  for  cellulose  insulation 
and  altered  through  legislation  the  agency's  final  safety  rule 

for  BLADE  CONTACT  INJURIES  FROM  POWER  MOWERS.  • 

Most  importantly,  at  any  time  Congress  can  move  to  curtail 

OR  LIMIT  POWERS  NOW  DELEGATED  TO  THE  PRESIDE||T  AND  THE 
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Executive  branch^  and  return  key  decisionmaking  to  Congress. 
Examples'  ABOUND.  '  By  statute.  Congress  could  TAkE  back  the 
sweeping  powers  granted  to  the  Office  of  Management  and  Budget 
UNDER  THE  Budget  and  Accounting  Act.  Here,  in  an  attempt  to 
centralize  fiscal  housekeeping  chores.  Congress  gave  OMB 
singular  —  and  what  turns  out  to  be  awesome  —  authority  to 
propose  appropriations  for  all  Federal  agencies  and  units  as 
part  of  the  President's  recommended  budget.  This  directive 
has  been  construed  to  encompass  setting  both  dollar  and  staffing 
levels.  OMB's  figures  are  imposed  on  all  agencies,  including 
so-called  independent  agencies  which  are  supposedly  "creatures 

OF  Congress." 

Congress  can,  and  sometimes  does,  revise  the  OHB-suggested 
funding  levels,  although  they  customarily  take  on  a  special 
consecration  of  their  own.  But  Congress  rarely  changes  the 
proposed  staffing  levels,  which  can  be  equally  critical  to 
an  agency's  ability  to  fulfill  its  statutory  mandate.  As  a 

PRACTICAL"  matter,  INDEPENDENT  AGENCIES,  AS  OTHERS,  ARE  STUCK 

with  whatever  PERSONNEL  CEILINGS  0MB,  AN  ARM  OF  THE  ADMINISTRATION 

IN  power,  assigns.  And  don't  think  that  politics  and  ideological 

FACTORS  don't  COME  INTO  PLAY. 

■Similarly,  Congress  could  reconsider  its  delegation 
TO  AN  Administration  in  power,  again,  acting  through  OfIB,  to 

CONTROL  THE  COLLECTION  OF  INFORMATION  BY  GOVERNMENT  AGENCIES, 
AGAIN  --  EVEN  "THE  INDEPENDENTS."   THROUGH  THE  PAPERWORK  REDUCTION 
ACT,  0MB  IS  A  KIND  OF  FEDERAL  INFORMATION  CZAR,  IMPOSING  LENGTHY 
AND  STAFF-INTENSIVE  CLEARANCE  PROCEDURES  TO  BE  MET  BEFORE  MOST 
AGENCIES  CAN  COLLECT  THE  DATA  THEY  NEED  FROM  OUTSIDE  SOURCES. 
OfiB  EVEN  SETS  AN  INFORMATION  COLLECTION  BUDGET  FOR  EACH  AGENCY, 
AND  GOVERNMENT-WIDE. 

It  IS  0MB  ULTIMATELY  THAT  MUST  OKAY  ANY  INDUSTRY-WIDE 
QUESTIONNAIRE  OR  EVEN  AN  INFORMATIONAL  TELEPHONE  SURVEY  WHICH 
MAY  BE  ESSENTIAL  TO  AGENCY  RULEMAKING  AND  ENFORCEMENT  ACTIVITY. 
0MB  CAN  STOP  THAT  PROCESS  DEAD  IN  ITS  TRACKS.   AND  ANY  AGENCY 
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that  might  otherwise  consider  balking  at  the  arbitrariness  or 
delays  attendant  to  0mb  review^  must  keep  in  mind  that  it  is 
this  same  0^■b  which  wields  the  all- important  budget  and  personnel 
'axe.  Could  Congress  recoup  some  of  that  authority?  Of  course 
IT  could. 

Congress  could  also  rewrite  legislation  which  now  accords 
the  Administration  in  power,  through  the  Department  of  Justice. 
leverage  to  influence  agency  lawsuits.  Currently,  almost  all 
the  so-called  independent  agencies,  and  most  other  agencies  as 

WELL.  MUST  request  A  JUSTICE  ATTORNEY  TO  ARGUE  THE  AGENCY'S 
CASE  IN  FEDERAL  COURT.   THE  JUSTICE  DEPARTMENT  CAN  EASILY  SAY 
NO  AK'D  THAT'S  USUALLY  THE  END  OF  IT.   SUCH  STATUTES  GIVE 

THE  Executive  branch  practical  control  over  what  legal  and  policy 

POSITIONS  THE  GOVERNMENT  WILL  PURSUE  IN  CRITICAL  LAWSUITS 
involving  such  ISSUEs'aS  SUPERFUND  ABUSES.  BROADCAST  LICENSE  .  ■■ 
RENEWALS.  WOMEN'S  RIGHTS.  AFFIRMATIVE, ACTION.  BUSING  AND  THE   " 
REST.   It  gives  AN  ADMINISTRATION  THE  POWER  TO  DECIDE  WHAT 
COMPANIES.  WHICH  INDUSTRIES.  AND  WHOSE  PAC  CONTRIBUTORS  WILL 
BE  SUED.  AND  WHICH  WILL  NOT. 

All  of  THESE  SUGGESTED  LEGISLATIVE  REVISIONS  MIGHT  WELL  BE 

vetoed  by  a  president.  any  president.  who  is  unlikely  to 
want  to  revamp  the  considerable  authority  which  congress  has 
delegated  away  over  the  years.  .  a  president  likewise  could 
veto  any  future  joint  resolutions  of  disapproval  linked  to  a 
"Report  and  Wait"  proviso.  In  either  event.  Congress  retains  its 

TWO-THIRDS  veto  OVERRIDE  OPTION  WITH  WHICH  TO  IMPOSE  ITS 
LEGISLATIVE  WILL  --  IF.  FROM  A  INSTITUTIONAL  "SEPARATION  OF 
POWERS"  PERSPECTIVE.  IT  REALLY  WANTS  TO  REDRESS  AN  IMBALANCE 

'T 

OF  AUTHORITY.  IF  ONE  EXISTS  AT  ALL. 

Nor  SHOULD  one  forget  that  Congress  has  other  highly 
effective  ways  to  keep  tabs  on  presidential  and  agency  activities. 
Although  OMB  makes  recommendations.  Congress  does  have  final 
say  over  the  government's  pocketbook.  the  president  proposes. 
BUT  Congress  disposes,  in  theory  at  least.  Congress 

APPROPRIATES  THE  RESOURCES  --  STAFFING  AND  FUNDING  --  WHICH 
MAKE   ALL  THE  BRANCHES  OF  GOVERNMENT  FUNCTION. 
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Just  because  the  legislative  veto  device  has  been 
dismembered,  it  is  inconceivable  that  a  president  or  an  agency 
would  consistently  thumb  its  nose  at  congress  by  issuing  offensive 
orders  or  regulations  or  taking  other  arbitrary  actions  contrary 
to  the  expressed  intent  of  elected  representatives.  no  agency 
OR  Chief  Executive  can  afford  to  risk  the  prolonged  wrath  of  the 
keeper  of  the  exchequer'.  besides,  agencies  are  hemmed  in  by 
the  fastidious  requirements  of  the  administrative  procedure 
Act  as  well  as  by:the  specific  terms  of  their  respective 
enabling  acts.  Presidents  also  are  restrained  by  the  vagaries 

OF  politics  WHICH  MANDATE  CONCILIATION  AND  COMPROMISE  WITH  THE 

Hill,  as  the  preferred  norm.  V/hile  there  are  notable 

EXCEPTIONS,    the    PRACTICAL   CONSIDERATIONS    OF    A    CHIEF    EXECUTIVE 

wanting  to  enact  key  elements  of  his  legislative  program 
require  some  semblance  of  civility  and  cooperation.  rest 
assured  that  neither  a  president  nor  the  agencies  he  administers 
will  run  amuck  simply  because  the  high  court  has  ruled  that 
legislative  veto  does  not  meet  the  constitutional  test. 

And  in  the  delicate  balancing  of  power,  in  response 
TO  Chadha,  Congress  may  well  decide  to  make  more  extensive 

USE  OF  ITS  awesome  BUDGETARY  CLOUT.   CONGRESS  CAN  GUIDE 

agency  decisionmaking  by  threatening  to  halt  or  limit  future 
appropriations.  we  could  see  an  increased  use  of  amcijdments  -- 
riders  -^  to  funding  bills.  if  a  president  disagrees  with  a 
rider  to  bar  spending  monies  to  enforce  a  regulation  which 
Congress  dislikes,  he  may  fac^  a  tough  decision.  Vetoing 
the  bill  could  either  trigger  an  override  or  cut  off  part  of 
the  funding  process  --  for  that  agency  alone  or  perhaps  for 
several  agencies  or  departments  that  are  all  covered  by  a  single 
appropriations  measure.'  the  bill  would  be  sent  back  to  begin  the 

LABORIOUS  PATH  TO  TWO-HOUSE  PASSAGE  ANEW.   WHILE  CONGRESS  HAS 
EXERTED  SUCH  PRESSURE  SPARINGLY  UNTIL  NOW,  IT  MAY  RECONSIDER  — 
AMENDING  ITS  OWN  RULES  TO  PERMIT  GREATER  USE  OF  APPROPRIATIONS 
RIDERS  —  IN  THE  WAKE  OF  CHADHA. 


536 

Oversight  is  yet  another  potent  weapon  in  Congress'  arsenal 
TO  keep  a  tight  rein  on  wayward  agencies.  And  Chadha  may  be 
expected  to  increase  the  Hill's  reliance  on  this  tool  which, 

UNLIKE  the  legislative  VETO.  CAN  BE  EXERCISED  BEFORE  RATHER 
THAN  AFTER  AN  AGENCY  HAS  ALREADY  RENDERED  A  DECISION  OR 
EMBARKED  ON  A  COURSE  OF  ACTION  (OR  INACTION)  THAT  CONGRESS 
DEEMS  UNWARRANTED.   WE  ARE  LIKELY  TO  SEE  MORE  NUMEROUS  AND 
EXTENSIVE  OVERSIGHT  HEARINGS.  REPLETE  WITH  HIGH-VISIBILITY 

media  exposure.  targeting  defense  department  cost  overruns. 
Social  Security  frauds,  delays  in  meeting  pollution  control 
targets.  the  dumping  of  toxic  wastes.  or  sales  of  sophisticated 
technology  to  thf  Soviet  Union. 

Congressional  oversight,  properly  conducted,  can  focus 
ON  whether  legislative  policy  and  priorities  in  fact  are'/ 

BEING  carried  OUT.   TO  BEST  ACCOMPLISH  THIS.  CONGRESS  WOULD 

do  well  to  get  its  own  house  in  order.  the  current  hodgepodge 
of  committees  and  subcommittees  with  overlapping  jurisdictions 
vitiates  coordinated.  comprehensive  review  by  congress.  for 
instance.  the  environmental  protection  agency  comes  under  the 
jurisdiction  of  at  least  30  different  house  and  senate 
Committees  which  are  often  tripping  over  one  another  or 

DISPATCHING  CONTRADICTORY  SIGNALS.   AT  THE  VERY  LEAST.  CONGRESS 
SHOULD  MOVE  TO  IMPROVE  COOPERATION  BETWEEN  ITS  SUNDRY  COMMITTEES 

IF  IT  IS  TO  MAXIMIZE  ITS  IMPACT  ON  AGENCIES  CARRYING  OUT  ITS 
WILL. 

Another  key  facet  of  effective  oversight  involves  access 
to  information.  suggestions  have  been  made  to  ensure  that 

information  FROM  AGENCIES  IS  MORE  PROMPTLY  AVAILABLE  TO  THE 

Hill.  It  would  be  well  to  avoid  the  kind  of  Mexican  standoff 

WHICH  occurred  SOME  MONTHS  BACK  WHEN  EPA  REFUSED  TO  TURN  OVER 

documents  in  response  to  a  valid  committee  subpoena  and  the 
Justice  Department  declined  to  take  the  matter  to  court.  New 
legislation  could  allow  congress.  through  its  own  counsel.  to 
enforce  subpoenas  in  federal  district  court  so  as  to  avoid 
politically-charged  confrontations.  a  civil  remedy  --  perhaps 
fining  an  agency  administrator  --  could  be  ikposed  for  failure 
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to  turn  over  requested  information.  instead  of  the  now- 
infrequently  used  criminal  contempt  sanction.  other 
possibilities  include  making  mandatory  the  prosecution  of 
contempt  of  congress  citations  by  a  u.s.  attorney.  or  if  the 
contempt  involved  a  high  executive  branch  official  --  as  is 
likely  ~  automatically  invoking  the  efforts  of  a  special 
prosecutor. 

Also  in  response  to  Chadha,  future  legislation  is 
likely  to  be  more  detailed  andy  where  possible.  more  explicit 

AND  NARROW  IN  ITS  DELEGATIONS  OF  AUTHORITY.   ChADHA  MAY  ALSO 
HAVE  THE  EFFECT  OF  REVIVING  VARIATIONS  OF  THE  SUNSET  CONCEPT  -- 
THE  PLANNED  EXPIRATION  OF  STATUTORY  AUTHORITY  --  SO  AS  TO 
IMPROVE  CONGRESSIONAL  OVERSIGHT.   FUTURE  DELEGATIONS  OF 
AUTHORITYy  IF  FORMULATED  TO  EXPIRE  AFTER  A  SET  PERIOD  OF  YEARS. 
WOULD  PLACE  THE  BURDEN  ON  THE  DESIGNATED  AGENCIES  TO  JUSTIFY 
RENEWAL  OF  STATUTES  OR  FUNCTIONS  SLATED  FOR  DEMISE. 

CONCLUSION 

There  is  a  wide  array  of  options  available  to  Congress 

TO  continue  --  NAY.  TO  ENHANCE  --  ITS  EFFECTIVE  REVIEW  OF. 

Presidential  and  agency  activities.  In  time,  further  review 
IS  likely  to  yield  even  more  possibilities.  Notwithstanding 

THE  MUCH  BALLYhOOED  CRIES  OF  JUDICIAL  INCURSIONS  ON  CONGRESS' 
OWNiTURF.  THE  CHADHA  DECISION  TEMPORARILY  MAY  HAVE  ADDED  TO 
the' LEGISLATIVE  WORKLOAD  BLTT  IJ  iM  NO  WAY  HAS  DISPLACED  ■ 

Congress  from  its  preeminent  constitutional  role. 

■  n       ' 

Congress  needs  to  give  the  legislative  veto  issue  its 

most  careful  and  creative  DELIBERATION.   AnY  RESPONSE  SHOULD 
REFLECT  THE  MOST  THOUGHTFUL'.  REFINED  ANALYSIS  OF  THE  PROPER 
BALANCE  OF  POWER  BETWEEN  THE  RESPECTIVE  BRANCHES  OF  GOVERNMENT 
—  THE  THREE  ENUMERATED  IN  THE  CONSTITUTION  AND  THE  SO-CALLED 
"FOURTH  BRANCH"  OF  INDEPENDENT  REGULATORY  AGENCIES  AS  WELL.  NOW 
IS  NOT  THE  TIME  FOR  KNEE-JERK  ANTICS  OR  FOR  LEGISLATIVE  SHOWBOATING 
WHILE  ASSESSING  ONE  OF  THE  MOST  FAR-REACHING  SUPREME  CoURT 
DECISIONS  ON  SEPARATION  OF  POWERS  IN  THE  HISTORY  OF  THIS 

REPUBLIC.  What  is  at  stake  is  too  important  to  be  given 

AN  emotional  rather  THAN  A  WELL-CONCEIVED  AND  MEASURED  "" " 
RESPONSE. 
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APPENDIX  1 

STATUTES  WITH  PROVISIONS  AUTHORIZING  CON- 
GRESSIONAL REVIEW 

T'^is  compilation,  reprinted  from  the  Brief  for  the  United 
States  Senate,  identifies  and  describes  briefly  current  statu- 
tory provisions  for  a  lep^islative  vet (3  by  one  or  both  Houses  of 
Congress.  Statutory  provisions  for  a  veto  by  committees  of  . 
the  CongT-ess  and  provisions  wliich  require  lepslation  (i.  e., 
passage  of  a  joint  resolution)  are  not  included.  The  fifty-six 
statutes  in  the  compilation  (some  of  which  contain  more  than 
one  provision  for  legislative  review)  are  divided  into  six 
broad  categories:  foreign  afliars  and  national  security,  bud- 
get, international  trade,  energy,  rulemaking  and 
miscellaneous. 

A.      - 

FOREIGN  AFFAIRS  AND  NATIONAL  SECURITY 

L  Act  for  International  Development  of  1961,  Pub.  L.  No. 
87-195,  §GI7,  75  StaL  424,  444.  22  U.  S.  C.  2367  (Funds 
made  available  for  foreign  assistance  under  the  Act  may  be 
terminated  by  concurrent  resolution). 

2.  War  Powers  Resolution,  Pub.  L.  No.  93-148,  §5.  87  Slat. 
555,  556-557  (1973),  50  U.  S.  C.  1544  (Absent  declaration  of 
war,  President  may  be  directed  by  concurrent  resolution  to 
remove  United  States  armed  forces  engaged  in  foreign 
hostilities.)  ; 

3.  Department  of  Defense  Appropriation  Authorization 
Act,  1974,  Pub.  L.  No.  91^155,  §  807,  87  StaL  605,  615  (1973), 
50  U.  S.  C.  1431  (National  defense  contracts  obligating  the 
United  States  for  any  amount  in  excess  of  $25,000,000  may  be 
disapproved  by  resolution  of  either  Rouse). 

4.  Department  of  Defense  Appropriation  Authorization 
Act,  1975,  Pub.  L.  No.  93-365,  §  709(c),  88  StaL  399.  408 
(1974),  50  U.  S.  C.  app.  2403-l(c)  (Applications  for  export  of 
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ilcfpiise  giMuls,  lechnoloj^y  or  tccliiu(]iies  !n:iy  hv.  disnpproviM! 
by  conciincMit  resolution). 

5.  H.  R.  .1.  Res.  m,  Tub.  L.  No.  94-110,  §  1.  80  Stal.  572 
(1075),  22  U.  S.  C.  2'141  note  (Assij^mnenl  of  civilian  ])orson- 
iK'l  to  Sinni  ni:iy  be  disapproved  by  concurrent  resolution). 

(».  International  Development  and  Food  Assistance  Act  of 
1075,  Tub.  L.  No.  O'l-lGl,  §310,  80  Stat.  840,  8()0,  22 
U.  S.  C.  2151  n  (Foreign  assistance  to  countries  not  ineetinj^ 
human  rij^dits  standards  may  be  terminated  by  concurrent 
resolution). 

7.  International  Security  Assistance  and  Arms  Control  Act 
of  1070,  Pui).  L.  No.  04-329,  §211,  00  Stat.  720,  743,  22 
U.  S.  C.  277r)(b)  (President's  letter  of  offer  to  sell  major  de- 
fense e(juii)ment  may  be  .disa})prove(l  by  concurrent 
resolution). 

8.  National  Emergencies  Act,  Pub.  L.  No.  04^12,  §202,  00 
Slat.  1255  (107(5),  50  U.  S.  C.  1G22  (Presidentially  declared 
national  emergency  may  be  terminated  by  concurrent 
resolution). 

!l.  International  Navigational  Rules  Act  of  1077,  Pub.  L. 
No.  0&-75.  §3(d),  01  Stat.  308,  33  U.  S.  C.  §  lC)02(d)  (Supp. 
Ill  1970)  (Presidential  proclamation  of  International  Regula- 
tions for  Preventing  CJoHisions  at  Sea  may  be  disai)proved  by 
concurrent  resoluti(m). 

10.  International  Security  Assistance  Act  of  1077,  Pub.  L. 
No.  05-92.  §1«,  91  Stat.  614,  622,  22  U.  S.  C.  §  2753(d)(2) 
(Sui)p.  Ill  1070)  (President's  proposed  transfer  of  arms  to  a 
Ibird  country  may  be  disapproved  by  concurrent  resolution). 
IJ.  Act  of  Decembers,  1977,  Pub.  L.  No.  0.5-223,  §207(2)(b), 
!n  Stat.  1625,  1628.  50  U.  S.  C.  1706(b)  (Supj).  Ill  1070) 
(Presidentially  declared  national  emergency  and  e.xercise  of 
conditional  powers  may  be  terminated  by  concurreiit 
resolution). 

!2.  Nuclear  Non-Proliferation  Act  of  1078,  Pub.  L.  No. 
orH-242,  §§303,  304.  306,  307,  401,  02  Stat.  120,  130,  134, 
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VM-AH,  VM),  I'M,  .12  11.  S.  C.  §82irin(r).  2ir»r»(li).  2!n7(l»). 
21.n:K(l)  (Supp.  Ill  VM\))  (('(Kipcratlve  aKro<'nu'ii(s  roiu'vniiii^ 
slornj^c  jumI  disposilioii  of  spoilt  iiiicl(*ar  furl,  pruptisiMl  cxpdrt 
of  niu'lear  facilities,  inatorials  or  teclmoIoKy  and  propos<Ml 
aji^rccnicnts  for  iiiteriiatiooal  cooperation  in  nuclear  reaclor 
(levolopinent  may  be  disapproved  by  concurrent  resolution). 

H. 

lUIIKllCT 

\'A.  Conjp-essional  lUid^et  and  Impoundment  (-ontrol  Act  of 
1!»7'1,  Pub.  L.  No.  a'U'MI,  §1013,  8H  Slat.  2U7,  ailUtf),  Ml 
U.  iS.  C.  1403  (The  proposed  deferral  of  budget  authority 
pi ovided  for  a  specific  project  or  purpose  may  Im?  disapproved 
by  an  impoundment  resolution  by  either  House). 

C. 

INTERNATIONAL  TRADIO 

14.  Trade  Expansion  Act  of  10()2,  Pub.  L.  No.  87-704,  §351. 
7(;  Stat,  872,  899,  19  U.  S.  C.  1981(a)  (Tariff  or  duly  recom- 
mended by  Tariff  Commission  may  be  imposed  by  concurrent 
resohition  of  approval). 

15:  Trade  Act  of  1974,  Pub.  L.  No.  93-(;i8,  §§203(c),  302(b), 
4()2(d),  407,  88  Stat.  1978,  201C,  2043,  2057-r.O,  20(;;MII,  19 
U.  S.  C.  2253(c),  2412(b),  2432,  2434  (Proposed  Presidential 
actions  on  import  relief  and  actions  concerning  certain  coun- 
tries may  be  disapproved  by  concurrent  resohition;  various 
Presidential  proposals  for  waiver  extensions  and  for  exten- 
sion of  nondiscriminatory  treatment  to  products  t»f  foreijijn 
countries  may  be  disapproved  by  simple  (either  House)  or 
concurrent  resolutions). 

1().  Export-Import  Hank  Amendments  of  1974,  Pub.  L.  No. 
9;M)!(),  §8,  88  Stat.  2.333,  233(5,  12  U.  S.  C.  (>35e  (Presiden- 
tially  proposed  limitation  for  exp<»i*ts  to  USSR  in  excess  of 
$3()(), 000,000  must  be  approved  by  concurrent  resolution). 
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1). 

ICNEKGY 

17.  Act  of  Novembor  10,  1973.  Tub.  Iw  No.  iK^lW,  §101,  87 
Stat.  r)7().  r>H2.  :U)  U.  S.  C.  185(11)  (Contimiatioii  of  oil  exports 
bv'mp;  nuidi*  pursuant  to  President's  fuHling  tliat  such  exports 
are  in  tlie  national  interest  may  be  disapproved  by  concur- 
rent resolution), 

18.  Federal  Noiuuiclear  Energy  Research  and  Development 
Act  of  1J)74.  Pub.  L.  No.  0:^577,  §12,  88  Stat.  1878, 
1892-1893,  42  U.  S.  C.  5911  (Rules  or  orders  proposed  by  the 
President  concerning  allocation  or  acquisition  of  essential  ma- 
terials may  be  disapproved  by  resolution  of  either  House). 

19.  Energy  Policy  and  Conservation  Act,  Pub.  L.  No. 
94-l()3.  §551,  89  Stat.  871,  905  (1975),  42  U.  S.  C.  r)421(c) 
(Certain  Presidcntially  proposed  "energy  actions"  involving 
fuel  economy  and  pricing  may  be  disapproved  by  resolution  of 
either  House).  , 

20.  Naval  Petroleum  Reserves  Production  Act  of  197G,  Pub. 
L.  No.  94-258.  §201,  90  Stat.  303,  309,  10  U.  S.  C. 
7422(c)(2)(C)  (President's  extension  of  production  perioil  for 
naval  petroleum  reserves  may  be  disapproved  by  resolution 
of  either  House). 

21.  Energy  Conservation  .and  Production  Act,  Pub.  L.  No. 
^94-385.  §305,  90  Stat.  1125,.  1148  (197G).  42  U.  S.  C.  6834. 
(Proposed  sanctions  involving  federal  assistance  and  the  en- 
ergy conservation  performance  standards  for  new  buildings 
must  be  approved  by  resolution  of  both  Houses). 

22.  Department  of  Energy  Act  of  1978— Civilian  Applica- 
tions, Pub.  L,  No.  95-238,  §§  107,  207(b).  92  Stat.  47,  55.  70. 
22  0.  S.  C.  3224a.  42  U.  S.  C.  5919(m)  (Supp.  Ill  1979)  (In- 
ternational agi-cements  and  expenditures  by  Secretary  of  En- 
ergy of  appropriations  for  foreign  spent  nuclear  fuel  storage 
must  be  approved  by  concurrent  resolution,  if  not  consented 
to  by  legislation;)  (plans,  for  such  use  of  appro})riatc(l  funds 
may  be  disapproved  by  either  House;)  (financing  in  excess  of 
$5(f,00(),0()()  for  demonstration  facilities  must  be  a|)proved  by 
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icsoluLion  in  bolh  Iltniscs).  . 

Z\.  OuUm  ConliiuMilal  Shelf  I.aiuls  Act  Aiiu'ImIiimmiIs  tlf  I!I7M. 
rub.  !..  No.  J)r>-:t72,  §§20r>(a),  20H,  \Y1  vSlal.  iVlW,  Gil,  (WW.  .|:i 
U.S.  C.  §{ii;{;n(a).  I.SrvUcXSupp.  ill  nmo  (Kstabllslunnit 
by  S(»cretary  of  lOiierj^y  of  oil  ami  j^as  least*  bidding  system 
may  be  disapproved  by  resolulion  of  either  lloiis(>;)  (export  of 
oil  and  gas  may  be  disapproved  by  eoneiirreiit  r(^sohl(ion). 
2A.  Natural  (Jas  Policy  Act  of  1978,  Pub.  L.  No.  J»rM;2l. 
§!j  122(c)(1)  and  (2),  202(c),  2(M)(d)(2),  507.  92  Slat.  XU),  WMi), 
\\'M\,  'XM2,  3M80.  IMOO,  15  U.  S.  C.  'XX\2,  \\M2W),  :i:M(;(d)(2). 
:M17  (Supp.  Ill  1970)  (Presidential  reimposilion  of  natural 
gas  price  controls  may  be  disapproved  by  concurrent  resolu- 
tion;) (Congress  may  reimposc  natural  gas  price  controls  by 
cojicurrent  resolution;)  (Federal  Energy  Regulatory  (Jom- 
mission  (FEUC)  amendment  to  pass  through  incremental 
costs  of  natural  gas,  and  exemptions  therefrom,  may  be  dis- 
approved by  resolution  of  either  House;)  (procedun*  for  con- 
givssional  review  established). 

25.  Hxport  Administration  Act  of  1070.  Pub.  L.  No.  0(*>-72. 
§7(d)(n),  7(g)(3).  03  Stat.  503,  518,  520,  50  U,  S.  C.  app. 
2I()(;(d)(2)(B),  240()(g)(3)  (Supp.  Ill  1070)  (President's  pro- 
posal  to  domestically  produce  crude  oil  nuist  be  approved  by 
concurrent  resolution;)  (action  by  Secretary  of  (!onunerce  to 
prohibit  or  curtail  export  of  agricultural  commodities  may  be 
disapproved  by  concurrent  resolution). 
2().  Energy  Security  Act,  Pub.  L.  No.  0C>-20I,  §8  10Ub)(3), 
lOt(e),    12G(d)(2),    12t)(il)(3),    128,   120,    132(a)(3),    133(a)(3). 
137(b)(5),  141(d),  170(a),  803,  04  Stat,  (ill,  018,  (>10,  (i2tl, 
(;2;^2(),  ()28-20,  tUO.  r)50-52,  ()50,  (>(U),  (itVt,  tMJti,  G70,  77(5 
(1!)80)  (to  be  codified  in  50  U.  S.  C.  app.  2001-03,  2005,  21MM), 
2007,  42  U.  S.  C.  87.22.  8724,  8725,  8732,  8733,. 8737,  8741. 
S770,  0240)  (Loan  guarantees  by  Departments  i>f  Defense, 
I'nergy  and  Commerce  in  excess  of  specified  amoimls  may  bo 
disap|)roved  by  resolulion  of  either  House;)  (President's  pni- 
posal  to  provide  loans  or  guarantees  in  excess  of  eslabli.Khed 
amounts  may  be  disapproved  by  resolution  of  either  House;) 
(pHjposed  award  by  President  of  individual  contracts  for  pur- 
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chase  of  nioiT  Ihnn  75,000  bands  per  day  ufcnule  oil  may  be 
lisapprovnl  by  resolution  of  either  House;)  (President's  pro- 
IM)SJils  to  overeoiue  eiierjry  shortage  Ihrmi^rli  synthetic  fuels 
levclopnient,  and  individual  contracts  to  purchase  more  than 
75.000  barrels  per  day.  includinjj:  use  of  loans  or  guarantees, 
may  be  disapproved  by  resolution  of  either  Mouse;)  (proce- 
dures for  eilher  Mouse  to  disapprove  proposals  made  under 
Act  arc  established;)  (retpiest  by  Synthetic  Fuels  Corpora- 
tion (SF(')  for  additional  time  to  submit  its  comprehensive 
strategy  may  be  disa])proved  by  resolution  of  either  Mouse;) 
(proposed  amendment  to  comprehensive  stiategy  by  SFC 
Board  of  Directors  may  be  (lisai)proved  by  coJicui'ient  resolu- 
tion of  either  Mouse  or  by  failure  of  both  Mouses  to  pass  con- 
current resolution  of  approval;)  (procedure  for  either  Mouse 
to  disapprove  certain  proposed  actions  of  SFC  is  established;) 
(procedure  for  both  Houses  to  approve  by  concurrent  repolu- 
tion  or  either  House  to  reject  concurrent  resolution  for  pro- 
posed amendments  to  comprehensive  strategy  of  SFC  is  es- 
tablished;) (proposed  loans  and  loan  guarantees  by  SFC  may 
be  disapproved  by  resolution  of  either  House;)  (acquisition  by 
SFC  of  a  synthetic  fuels  project  which  is  receiving  financial 
assistance  may  be  disapproved  by  resolution  of  either 
Mouse;)  (SFC  contract  renegotiations  exceeding  initial  cost 
estimates  by  175%  may  be  disapproved  by  resolution  of  ei- 
ther House;)  (])ropose(i  financial  assistance  to  synthetic  fuel 
projects  in  Western  Hemisphere  outside  United  States  may 
be  disapproved  by  resolution  of  either  House;)  (President's 
request  to  suspend  provisions  requiring  build  up  of  reserves 
and  limiting  sale  or  disposal  of  certain  crude  oil  reserves  must 
b«'  approved  by  resolution  of  both  Houses). 

E.     - 
RULEMAKING 

Zl.  Education  Amendments  of  1974,  Pub.   L.  No.  9:W80, 
^509,  SS  Stat.  4H4,  5G7,  20  U.  S.  C.  12.T2((1)(1)  (Department 
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of  Kdiicjilion  irj^iiljitions  may  lie  disnpproviMl  l»y  nMuiiiTctit 
resolution).  I 

2K.  FodtMJiI  Kdncalioii  (^nnipaiKii  Act  Aiiu'inliiuiiils  of  l!»7!». 
Pill).  L.  No.  lMv-l«7,  §109,  9:J  Stat.  VVM),  VMW,  t  U.  S.  C. 
'i:^S((I)(2)  (Siipp.  Ill  nmo  (IVoposed  rulrs  and  regulations  of 
tlu'  I'tMleral  Klcctmn  (4»ninii.ssion  may  be  disapproved  liy 
resolution  of  cither  House). 

2!).  Act  of  January  2,  n»7r),  Pub.  L.  No.  IKi-WJf),  §2,  8H  Slat. 
n)2(;,  1948,  28  U.  S.  C.  2()7(»  (I»rop«)sed  amendmenls  liy  Sii- 
pietne  Court  of  Federal  Rules  of  Evidence  may  be  disap- 
proved by  resolution  of  either  House). 
:U).  Act  of  Augu.Rt  9,  197r»,  Pub.  L.  No.  IM-HH,  §208,  8«»  Slat. 
\\\,\,  4.T>-37,  42  U.  S.  ('.  (;02  note  (Social  Security  standards 
proposed  by  Secretary  of  Health  and  Human  Si'rvices  may  be 
disajjproved  by  eilher  Ibfuse). 

:n.  Airline  DereKulatitm  Act  of  1978,  Pub.  L.  No.  iJf^-nOI, 
H:Kf)(3),  92  Stat.  1705.  1752,  49  U.  S.  C:.  1552(f)  (Supp.  Ill 
1979)  (Rules  or  rej^ulations  governing  employee  protection 
jiro^ram  may  be  disapproved  by  resolution  of  either  Hou.se). 
\VL  Education  Amendments  of  1978,  Pub.  L.  No.  95-501*. 
SH138,  1212,  1409,  92  Stat.  2143,  2327,  2341,  2341,  Z\m,  25 
U.  S.  C.  2018,  20  U.  S.  C.  1221-3(e)  (Su|»p.  HI  1979)  (Rules 
and  regulations  proposed  under  the  Act  may  be  disapproved 
by  concurrent  resolution). 

33.  Civil  Rights  of  Institutionalized  Persons  Act,  Pub.  L. 
No.  9(>-247,  §  7(b)(1),  94  Stat.  349,  352-355  (1980)  (to  be  cmll- 
fied  in  42  U.  S.  C.  1997e)  (Attorney  General's  pniposed 
standards  for  resolution  of  gi'ievances  of  adults  confined  in 
coiiectiotial  facilities  may  be  disapproved  by  resolution  of  ei- 
ther House), 

34.  Federal -Trade  Commission  Improvements  Act  of  1980, 
Pub.  L.  No  .9i;-252,  §  21(a),  94  Stat.  374.  393  (to  be  codified 
in  15  IJ.  S.  C.  57a- 1)  (Federal  Trade  Conuni.ssion  rules  may 
be  disapproved  by  concmrent  resolution). 

35.  Department  of  Kducaticm  Organizalicm  Act,  Pub.  h.  No. 
9C>-88,  §4l4(b),  93  Slat.  fUW.  (>85  (1979).  20  U.  S.  C.  3474 
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(Supp.  Ill  1!I7J0  (Uulos  nnd  rcgulaUoiir>  pn»imilj(aUMl  with  re- 
spect to  tljc  various  functions,  programs  and  responsibilities 
transferred  by  tins  Act,  may  be  disapi)roved  by  concurrent 
resolutiofi).  ' 

Kl.  Mulliemployer  IVnsion  Flan  Amendments  Act  of  P.KSO. 
'ub.  L.  No.  \nV-'M\.\,  !j  102,  tM  Stat.  12l)H,  \2\:\  (to  be  codified 
n  2!)  U.  S.  ('..  i;^22a)  (Schedules  i)roposed  by  Pension  Henelit 
"lUaranty  Corporation  (I'BGCy)  which  reipiires  an  increase  in 
premiums  nnist  be  approved  by  concurrent  resolution;)  (re- 
'ised  premium  schedules  for  voluntary  supplemental  cover- 
igc  proposed  by  THGC  may  be  disapproved  by  concurrent 
esolution). 

7.  Farm  Credit  Act  Amendments  of  11)80,  Tub.   L.   No. 

(;-5{)2,   §r)08,   \)'\  Stat.   34;n,   3450  (to  be  codified   in    12 

I.  S.  C.  2121)  (('ertain  Farm  Credit  Administration  regula- 

ons  or  delayed  by  resolution  of  either  House.) 

S.  Comprehensive   Environmental    Uesj)onsc,    Com})ensa- 

on,  and  Liability  Act  of  1980,  Pub.  L.  No.  9(^510,  §305,  <M 

Lat.  27()7.  28()i)  (to  be  codified  in  42  U.  S.  C.  %55)  (Environ- 

lental  Protection  Agency  regulations  concerning  hazardous 

ibstances  releases,  liability  and  compensation  may  be  disap- 

oved  by  concurrent  resolution  or  by  the  ado|)tion  of  either 

ouse  of  a  concurrent  resolution  which  is  not  disapproved  by 

e  other  House). 

I.  National  Historic  Preservation  Act  Amendments  of  1980, 
!b.  L.  No.  9(v-5ir,,  §501,  94  Stat.  2987,  3004  (to  be  codifiefl 
1()  U.  S.  C.  470W-G)  (Regulation  proposed  by  the  Secre- 
vy  of  the  Interior  may  be  disapproved  by  concurrent 
solution). 

.  Costal  Zone  Management  Improvement  Act  of  1980, 
b.  L.  No.  JUMtM.  §  12,  94  Stat.  20G0,  20()7  (to  be  codified  in 
U.  S.  C.  14()3a)  (Rules  proposed  by  the  Secj-ctary  of  Com- 
•rce  may  be  disapproved  by  concurrent  resolution). 

Act  of  December  17,  1980,  Pub.  L.  No.  9C>-539,  §4.  91 
It.  3194,  3195  (to  be  codified  in  7  U.  S.  C.  b'Uiw)  (Rules  or 
rulations  i)romulgaled  by  the  Administrator  of  the  Envi 
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romneiilal  I*rolccLi()ii  Agency  iiiulcr  the  KimIitjiI  hiscclinilr. 
FmiK^icidc  and  llodenlicido  Act  may  be  ilisapprovt'd  by  ti»n- 
cunvnl  resolution). 

42.  Omnibus  BudKct  Renmciliation  Act  of  nW!,  Pub.  L.  No. 
<)7-:i'').  §§4):jn(a)(2),  1107(d),  1142.  llR;<(a)(2).  1207,  !ir,  Stat. 
af>7;  45:^  ()2(>,  054,  (IW),  (;!)5.  718-20  (to  hv  codiiied  in  20 
ITK.  C.  1089,  23  U.  S.  C.  402(j),  45  U.  S.  C.  701,  707. 
r>04(c)(:?),  15  U.  S.  C.  208:J,  1270,  1204)  (Secretary  of  Kiluca- 
tion's  schedule  of  expected  family  contributions  for  Tell  (Jranl 
recipients  may  be  disapproved  by  resolution  of  either  House;) 
(rules  promulgated  by  Secretary  of  Transport alion  for  pro- 
grams to  reduce  accidents,  injuries  and  deaths  may  be  disap- 
])n)ve(l.  by  resolution  of  either  House;)  (Secretary  of  Trans- 
portation's plan  for  the  sale  of  government's  conunon  stock  in 
rail  system  may  be  disapproved  by  concurrent  resolution;) 
(Secretary  of  Transportation's  approval  of  freight  transfer 
agi'eements  may  be  disapproved  by  residution  of  either 
House;)  (amendments  to  Amtrak's  Route  ami  Service  (crite- 
ria may  be  disapproved  by  resolution  of  either  Ibuise;)  (Con- 
sumer Product  Safety  Conmussion  regidations  may  be  disap- 
proved by- concunent  resolution  of  both  Houses,  or  by 
concurrent  resolution  of  disapproval  by  either  House  if  such 
resolution  is  not  disapproved  by  the  other  House). 

MISCIOLLANEOUS 

43.  l'\>(leral  Civil  Defense  Act  of  1950.  Tub.  I..  No.  81-020, 
§201,  ()4  Stat.  1245,  1248,  50  app.  U.  S.  C.  2281(g)  (Inter- 
state civil  defense  conipacts  may  be  disapproved  by  concur- 
rent resolution). 

44.  National  Aeronautics  and  Space  Act  of  1058,  Tub.  I^.  N<». 
85-5()8,  §302c.  72  Stat.  42(>,  433,  42  U.  S.  C.  2453  (Presi- 
dent's transfer  to  National  Air  and  Space  Admii]i.**lralion  of 
functions  of  other  departments  and  agencies  may  be  disap- 
proved by  concurrent  resohition). 
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Ai),  I'filcni!  !*ay  C^oinparabiliLy  Act  of  \\m,  Tub.   L.  No. 

!)i-r)r>(i.  §:<.  st  sini;  ii)4(>.  iiMo,  5  u.  s.  c.  r^im  (rresidcui's 

altcnialivi*  pay  plan  may  be  disapproved  by  resoiulioii  of  ei 
lIicT  House). 

.1(>.  Act  of  Odober  19.  197;^  Tub.  L.  No.  JKV-IIM.  §5,  HI  SlaL 
'l(>(»,  '1(*»S,  25  U.  S.  C.  1405  (IMaii  for  use  and  distribution  of 
funds  paid  in  satisfaction  of  judgment  of  Indian  Claims  C'om- 
mission  or  (-ourt  of  Claims  may  be  disapproved  by  resoiutioti 
of  citber  Mouse). 

47.  Menominee  Restoration  Act,  Pub.  L.  No.  <):^-l<)7,  §(*>,  87 
Stat.  770.  773  (1973),  25  U.  S.  C.  903d(b)  (IMan  by  Secretary 
of  tbe  Interior  for  assumption  of  th.e  assets  the  Menoniinee 
Indian  corjuiration  may  be  disapproved  by  resolution  of  ei- 
ther House). 

48.  District  of  Columbia  Self-Govermnent  and  Covernmental 
Reorganization  Act,  Pub.  L.  No.  93-198,  §S3()3.  ()02(c)(l)an(l 
(2).  87  Slat.  774,  784,  814  (1973)  (District  of  Columbia  Char- 
ter amendments  ratified  by  electors  must  be  approved  by 
concurrent  resolution;)  (acts  of  District  of  Columbia  Council 
may  be  disapproved  by  concurrent  resolution;)  (acts  of  Dis- 
trict of  Columbia  Council  under  certain  titles  of  D.C.  Code 
may  be  disapproved  by  resolution  of  either  House). 

49.  Act  of  December  31.  1975,  Pub.  L.  No.  94-200,  §102.  89 
Stat.  1124.  12  U.  S.  C.  461  note  (Federal  Reserve  System 
Hoard  of  Covernoi*s  may  not  eliminate  or  leduce  interest  rate 
differentials  between  banks  insured  by  Federal  Deposit  In- 
surance Corporatioti  and  associations  insured  by  Federal 
Savings  and  Loan  Insurance  Corjwrations  without  concur- 
rent resolution  of  apju'oval). 

50.  Veterans'  Kducation  and  Employment  Assistance  Act  of 
197(>.  Pub.  L.  No.  94-502,  §408,  90  Stat.  2:J83,  2:^97-98,  38 
U.  S.  C.  1()21  note  (President's  recommendation  for  contin- 
ued enrollment  period  in  Armed  F'orces  educational  assist- 
mce  program  may  be  disapproved  by  resolution  of  eithc)" 

f  louse). 

')1.  Federal  Land  Policy  and  Management  Act  of  197().  Pub. 
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L.  No.  94-579,  §520:Uc),  204(c)(1),  W  Stal.  27!;i,  27W),  27r»2. 
A:\  U.  S.  C.  17ia(c),  I7H  (Saleof  public  lands  in  fxcrsscVf  two 
thousniu!  five  Innidrcd  acres  and  withdrawal  of  puhlic  lantls 
ajrgroji^atinK  five  tliousan<l  acres  <»r  more  may  l>e  tlisapproved 
by  concurrent  resoluticui). 

f)'Z.  Kinergency  Unemployment  Compensation  Kxlension 
Act  of  1977,  Vuh.  I..  N(»*  9r>-19,  §401,  91  Slat.  119.  45.  2 
IJ.  S.  C.  359  (Snpp.  Ill  1979)  (Preidenfs  recommendations 
regai-dinK  rates  of  salary  payment  may  l)e  disapprovetl  l»y 
resolution  of  either  House). 

5.^  Civil  Service  lleform  Act  of  1978,  Pub.  L.  No.  95-154, 
§515,  92  Stat.  1111,  1179,  5  U.  S.  C.  'MM  note  (Sui»p.  Ill 
1979)  (Continuation  of  Senior  Executive  Service  may  be  dis- 
a])pi()vc(l  by  concurrent  resolution). 

54.  Full  Employment  and  Balanced  Growth  Act  »»f  1978, 
Tub.  I..  No.  95>523,  §:{01(b),  92 Stat.  1887,  19IM).  :U  U.  S.  C. 
i:r22  (Supp.  Ill  1979)  (Presidential  timetable  for  reducing  un- 
employment may  be  superseded  by  concurrent  resolution). 

55.  District  of  Columbia  Retirement  Reform  Act,  Pub.  h. 
No.  9C>-122,  §10)4,  93  Stat.  8(U>,  891-92  (1979)  (Re(|uired  re- 
ports to  Congress  on  the  District  of  Colubmia  retirement  pro- 
giani  may  be  rejected  by  resolution  of  either  House). 

5().  Act  of  August  29,  1980,  Pub.  L.  No.  \)iy-i\\\2,  §2,  94  Stat. 
1057.  1058  (to  be  codified  in  16  U.  S.  C.  1432)  (Designatitm  of 
marine  sanctuary  by  the  Secretary  of  C'ommerce  may  be  tlis- 
approved by  concurrent  resolution). 


549 

The  Chairman.  We  also  have  a  prepared  statement  of  Hon. 
James  J.  Howard,  chairman  of  the  Committee  on  PubUc  Works  and 
Transportation.  Without  objection  it  will  be  admitted  at  this  point. 

[Mr.  Howard's  statement,  as  though  read,  follows:] 

STATEMENT  OF  HON.  JAMES  J.  HOWARD,  CHAIRMAN  OF  THE 
COMMITTEE  ON  PUBLIC  WORKS  AND  TRANSPORTATION 

Mr.  Howard.  Mr.  Chairman  and  members  of  the  committee,  I 
would  like  to  thank  you  for  the  opportunity  to  testify  on  a  matter 
of  great  concern  not  only  to  the  Committee  on  Public  Works  and 
Transportation,  but  to  the  Congress  as  a  whole.  The  views  I  express 
today  are  mine  and  those  of  Congressman  Gene  Snyder,  the  distin- 
guished ranking  minority  member  of  the  committee.  They  do  not 
necessarily  reflect  the  views  of  other  committee  members. 

As  represented  in  the  opinions  of  those  who  have  analyzed  the 
Chadha  decision,  there  are  widely  different  perspectives  on  the 
extent  to  which  the  congressional  legislative,  review,  and  oversight 
practices  have  been  impacted.  Notwithstanding  the  differing  views, 
I  am  concerned  about  the  implications  of  that  decision  on  both  ex- 
isting as  well  as  future  legislation. 

For  many  years,  the  legislative  veto  has  proven  to  be  a  conven- 
ient and  effective  congressional  tool.  Legislative  veto  provisions 
have  generally  arisen  as  accommodations  between  the  White 
House  and  Congress.  Congress  agrees  to  give  the  President  broad 
authority  in  an  important  area  and,  in  return,  the  President  gives 
Congress  a  convenient  check  on  the  use  of  that  authority  that 
could  be  exercised  without  the  cumbersome  requirement  of  bills, 
hearings,  extensive  floor  debates,  and  roUcalls.  The  provisions 
themselves  are  approved  by  both  Houses  and  signed  by  the  Presi- 
dent. 

Our  committee,  like  many  others,  has  relied  upon  this  procedure 
not  only  as  a  check  against  administrative  action  but  also  as  a 
means  of  gaining  broader  support  for  legislative  initiatives. 

While  there  exists  to  date  no  definitive  statement  regarding  the 
scope  of  the  Chadha  decision,  two  things,  it  seems  to  me,  are  clear: 
That  a  constitutional  cloud  now  hangs  over  all  legislative  vetoes; 
and  that  steps  should  be  taken  to  improve  Congress'  capability  to 
respond  to  the  issues  which  Chadha  raises. 

As  the  former,  it  cannot  be  overemphasized  that  the  loss,  or  po- 
tential loss,  of  the  legislative  veto  authority  poses  a  great  dilemma 
for  Congress.  Not  only  has  the  validity  of  numerous  statutes  been 
called  into  question,  but  serious  questions  have  been  raised  about 
future  relationships  between  the  executive  and  legislative 
branches. 

As  to  the  latter,  I  want  to  express  my  appreciation  to  you  and 
your  committee  for  undertaking  hearings  on  this  matter  and  in  so 
doing,  taking  the  first  step  toward  finding  a  meaningful  response 
to  Chadha. 

In  this  regard,  I  would  like  to  address  "how"  such  a  response 
should  be  formulated  rather  than  "what"  that  response  should  be. 

First,  even  though  I  might  support  the  development  of  a  meas- 
ured institutional  response,  I  believe  Congress  should  avoid  so- 
called  blanket  or  generic  solutions. 
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For  the  most  part,  legislative  veto  provisions  are  unique  in  form 
and  purpose.  Over  the  years,  they  have  taken  on  several  forms- 
including  a  one-House  veto,  two-House  veto,  and  a  committee  veto — 
not  to  mention  various  refinements.  Oftentimes,  the  form  is  dictat- 
ed by  the  various  objections  or  concerns  that  a  particular  veto 
power  process  to  meet  or  satisfy.  Coupled  with  this  is  the  often 
complex  interrelationship  that  exists  between  the  legislative  veto 
provision  and  the  remainder  of  the  statute;  the  degree  of  certainty 
or  uncertainty  that  surrounds  congressional  intent;  prior  congres- 
sional and/or  committee  precedents;  and  the  relationship  that 
exists  between  committees  and  particular  agencies  regarding  pro- 
gram implementation  and  execution. 

In  all,  experience  suggests  that  legislative  vetoes  are  designed  to 
meet  differing  circumstances  and  purposes.  So,  too,  may  be  the  case 
in  developing  solutions  that  address  those  provisions  impacted  by 
Chadha. 

Second,  I  believe  that  Congress  should  be  careful  to  distinguish 
between  legislative  veto  provisions  and  those  mechanisms  for  con- 
gressional review  that  do  not  implicate  the  constitutional  concerns 
of  Chadha. 

For  example,  the  Supreme  Court  in  Chadha  reaffirmed  the  legal 
standing  of  the  so-called  report  and  wait  requirement  which  in  its 
usual  form  delays  the  effectiveness  of  administrative  action  for  a 
specified  period  to  allow  Congress  time  to  consider  passage  of  legis- 
lation. 

In  addition,  certain  House  procedures  which  speak  solely  to  the 
relationship  of  one  committee — or  one  process — to  another  do  not 
appear  to  run  afoul  of  the  Chadha  holding. 

Specifically,  I  am  thinking  about  those  laws  and/or  bills  which 
make  the  appropriation  of  funds  for  a  project  or  program  contin- 
gent upon  prior  committee  approval  and  authorization  of  such 
project  or  program.  Such  approval  serves  only  to  trigger  or  define 
the  circumstances  under  which  appropriations  may  be  made  for  ap- 
proved projects.  In  my  view,  this  process  falls  squarely  under  the 
aegis  of  that  clause  of  the  Constitution  granting  Congress  power  to 
specify  rules  for  the  governance  of  its  own  internal  legislative  proc- 
esses. 

Third,  and  most  importantly,  in  formulating  a  response,  Con- 
gress should  rely  upon  the  expertise  of  those  committees  responsi- 
ble for  the  drafting  of  the  original  legislative  veto  authority.  They 
know  the  laws  and  their  histories.  They  are  most  acquainted  with 
the  technicalities  involved  and  the  action  that  may  be  subject  to 
veto.  They  are  in  the  best  position  to  provide  any  further  clarifica- 
tion of  the  Chadha  decision,  specifically  what  laws  and  procedures 
are  affected.  In  addition,  they  know  the  programs  and  the  adminis- 
tering agencies,  having  developed  relationships  with  the  latter  that 
often  transcend  time  and  partisan  politics. 

Last,  they  can  best  fashion  an  appropriate  remedy  which,  in 
many  instances,  may  require  more  than  simply  replacing  unconsti- 
tutional legislative  vetoes  with  constitutionally  acceptable  substi- 
tutes. 

Mr.  Chairman  and  members  of  the  committee,  as  so  many  times 
in  the  past,  the  congressional  response  to  Chadha  may  be  shaped 
by  decades  of  habit,  the  practicalities  of  the  legislative  process,  and 
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the  exigencies  of  the  moment.  Certainly  it  is  a  compUcated  situa- 
tion in  which  we  find  ourselves — one  compounded  by  Chadha's 
abrupt  and  unexpected  creation  of  potential  power  vacuums  in  a 
multitude  of  fragile  policy  areas.  Recognizing  this,  the  challenge 
for  Congress  is  to  fill  those  voids  in  a  manner  that  facilitates  the 
effective  functioning  of  the  legislative  and  administrative  decision- 
making process. 

Together,  I  believe  we  can  meet  that  challenge. 

Thank  you. 

The  Chairman.  We  thank  the  witnesses  for  their  valuable  testi- 
mony today. 

The  committee  stands  adjourned  until  further  notice. 

[Whereupon,  at  4:25  p.m.  the  committee  adjourned  subject  to  call 
of  the  Chair.] 
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LEGISLATIVE  VETO  AFTER  CHADHA 


WEDNESDAY,  MARCH  21,  1984 

House  of  Representatives, 

Committee  on  Rules, 

Washington,  D.C. 

The  committee  met,  pursuant  to  notice,  at  10:05  a.m.,  in  room  H- 
313,  the  Capitol,  Hon.  John  Joseph  Moakley  (member  of  the  com- 
mittee) presiding. 

Present:  Representatives  Pepper,  Moakley,  and  Wheat. 

OPENING  STATEMENT  OF  HON.  JOHN  J.  MOAKLEY,  MEMBER  OF 

THE  COMMITTEE  ON  RULES 

Mr.  Moakley.  The  Rules  Committee  will  now  come  to  order. 

I  am  pinch-hitting  for  Chairman  Pepper  who  has  been  chairing 
most  of  these  hearings. 

Today,  the  Rules  Committee  continues  its  hearings  on  the  impact 
of  the  Supreme  Court  decision  in  the  case  of  Immigration  and  Nat- 
uralization Service  v.  Chadha  which  found  the  legislative  veto  un- 
constitutional. 

In  previous  hearings,  the  committee  examined  the  effect  of  the 
Supreme  Court  decision  on  particular  policy  areas  and  on  the  au- 
thorization/appropriation budget  process.  Today  we  will  focus  on 
the  effects  of  the  alternatives  to  the  legislative  veto  on  judicial 
review  of  agency  rules. 

Tomorrow  at  2  p.m.  we  will  resume  our  deliberations  to  look  at 
the  impact  of  expedited  procedures  on  operations  of  the  House.  On 
April  11  and  on  May  10  at  2  p.m.,  we  will  examine  the  effect  of  the 
decision  on  the  administrative  process. 

The  committee  today  is  particularly  interested  in  the  practical 
effect  of  the  joint  resolutions  of  approval  or  joint  resolutions  of  dis- 
approval on  judicial  review.  Will,  for  example,  the  various  alterna- 
tives to  the  legislative  veto  undermine  the  statutory  mandate  for 
judicial  review  under  the  Administrative  Procedures  Act? 

A  subsidiary  issue  in  the  hearing  but  one  of  no  less  importance  is 
our  continued  exploration  of  severability.  Currently  a  severability 
clause  is  considered  boilerplate  language  routinely  included  in 
public  laws. 

In  the  light  of  the  Chadha  decision,  it  would  seem  reasonable  to 
remove  the  severability  clause  from  the  domain  of  boilerplate,  and 
to  make  it  a  clear  and  significant  policy  decision. 

To  Eissist  in  our  examination  today,  we  are  pleased  to  have  with 
us  several  distinguished  Members  of  Congress  as  well  as  public  wit- 
nesses. The  first  to  appear  will  be  Hon.  Sam  B.  Hall,  Jr.,  chairman 
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of  the  Subcommittee  on  Administrative  Law  and  Governmental  Re- 
lations of  the  Committee  on  the  Judiciary. 

Mr.  Hall's  subcommittee  has  held  11  days  of  hearings  on  regula- 
tory reform  beginning  in  June  1983,  with  two  additional  hearings 
on  the  issue  of  the  legislative  veto. 

Also,  later  this  morning  we  will  hear  from  Hon.  Thomas  N. 
Kindness,  the  ranking  minority  member  of  the  Subcommittee  on 
Administrative  Law  and  Governmental  Relations,  who  has  support- 
ed my  bill  establishing  a  committee  which  would  have  jurisdiction 
to  review  rules.  Moreover,  the  committee  is  honored  to  have  a  dis- 
tinguished former  colleague,  Abner  Mikva,  who  is  currently  U.S. 
Circuit  Judge  in  the  District  of  Columbia.  Finally,  this  morning,  we 
will  hear  from  a  renowned  scholar  in  the  field  who,  along  with  Pro- 
fessor Gellhorn,  wrote  a  seminal  study  on  the  legislative  veto.  Prof. 
Harold  H.  Bruff,  professor  of  law  at  the  University  of  Texas  at 
Austin. 

Our  first  witness  will  be  Hon.  Sam  Hall,  Jr. 

STATEMENT  OF  HON.  SAM  B.  HALL,  JR.,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  TEXAS 

Mr.  Hall.  Thank  you,  Mr.  Chairman.  It  is  a  pleasure  to  be  here 
this  morning.  I  appreciate  the  invitation  to  appear  before  you 
today  to  discuss  the  impact  of  the  recent  Supreme  Court  decision  in 
INS  V.  Chadha,  June  23,  1983,  which  held  legislative  veto  to  be  un- 
constitutional. 

In  your  invitation  to  testify,  you  stated  that  the  focus  of  this 
hearing  would  be  on  the  effect  of  proposed  alternatives  to  legisla- 
tive veto  on  the  administrative  and  judicial  processes.  In  particu- 
lar, you  are  concerned  about  the  consequences  of  joint  resolutions 
of  disapproval  and  approval  in  the  context  of  agency  rulemaking. 

As  you  are  aware,  the  Judiciary  subcommittee  which  I  chair  has 
already  held  two  hearings  on  these  issues.  As  these  hearings  dem- 
onstrated, the  consequences  of  either  approach  are,  to  a  large 
extent,  speculative.  They  would  have  to  be  resolved  by  the  courts  if 
either  device  were  enacted.  However,  I  would  like  to  discuss  some 
of  the  questions  that  are  raised  by  these  two  devices. 

One  being  the  joint  resolution  of  disapproval.  The  enactment  of  a 
joint  resolution  of  disapproval  for  agency  rules  is  viewed  by  most 
scholars  as  constitutional  since  such  a  resolution  follows  the  basic 
steps  for  legislation.  However,  this  device  would  have  an  impact  on 
both  the  achninistrative  processes  and  court  review  of  agency  rules. 

The  main  impact  of  this  device  on  the  administrative  process 
would  be  delay,  because  it  would  prevent  the  implementation  of 
rules  while  they  were  being  reviewed  by  Congress.  I  mention  this 
because  during  the  last  5  years  one  of  the  major  complaints  re- 
ceived by  the  Subcommittee  on  Administrative  Law  and  Govern- 
mental Relations  in  its  hearings  on  regulatory  reform  is  that  there 
is  already  too  much  delay  in  issuing  agency  rules.  Delay  has  a  par- 
ticular impact  on  those  who  are  required  to  comply  with  the  law, 
but  who  must  wait  for  regulations  before  they  know  how  to 
comply.  For  example,  a  company  which  is  building  a  new  factory 
needs  to  know  as  soon  as  possible  how  to  build  that  factory  in  com- 
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pliance  with  air  pollution  law.  Otherwise  expensive  retrofitting 
may  be  required. 

The  main  impact  of  a  joint  resolution  of  disapproval  on  court 
proceedings  would  be  confusion  over  when  agency  rules  would  be 
ripe  for  judicial  review.  Would  it  be  after  agency  promulgation  or 
after  the  time  for  congressional  review  has  passed?  In  addition, 
there  is  some  concern  over  whether  Congress  could  reject  a  rule 
only  during  the  specific  time  limits  set  by  the  joint  resolution 
device.  In  other  words,  must  Congress  act  on  the  veto  within  the 
specified  time  in  order  for  the  veto  to  have  legal  effect? 

The  principal  impact  of  a  joint  resolution  of  disapproval  would  be 
on  the  two  Houses  of  Congress,  an  issue  of  which  the  Rules  Com- 
mittee is  particularly  aware.  These  devices  nearly  always  include 
provisions  for  expedited  procedures  for  consideration  of  disapproval 
resolution.  As  stated  in  a  recent  study  by  the  Congressional  Re- 
search Service,  and  I  am  quoting: 

[The  joint  resolution]  popularity  in  large  part  rests  on  the  procedures  for  expedit- 
ed floor  consideration  that  normally  accompany  it.  The  prospect  of  continued  prolif- 
eration of  such  automatic  discharge  provisions  has  raised  [the  Rules]  Committee 
concerns  that  the  cumulative  effect  has  the  potential  for  disrupting  the  legislative 
process  by  giving  high  priority  to  many  many  measures,  thereby  "prevent[ing]  the 
House  from  reaching  matters  of  greater  importance  to  which  no  special  procedures 
attach."  These  factors  plus  the  implications  for  the  Rules  Committee  jurisdictional 
authority  over  floor  access  may  limit  the  appeal  of  this  review  device. 

Citing  "Congressional  Life  After  Chada,"  which  is  found  in  the 
data. 

JOINT  RESOLUTIONS  OF  APPROVAL 

A  joint  resolution  of  approval  raises  some  of  the  same  questions 
as  a  joint  resolution  of  disapproval,  but  it  also  raises  a  new  series 
of  concerns.  Because  this  approach  has  been  suggested  primarily 
for  major  rules,  my  comments  will  be  addressed  to  the  use  of  this 
device  for  major  rules  only. 

We  will  deal  with  the  constitutionality.  There  are  those  who 
question  the  constitutionality  of  a  joint  resolution  of  approval  for 
major  rules.  Their  concern  springs  from  the  fact  that  this  device 
operates  to  divest  agencies  of  the  authority  to  issue  major  rules. 
However,  it  does  so  without  directly  altering  the  authority  of  agen- 
cies to  issue  such  rules.  As  stated  by  the  Congressional  Research 
Service,  these  opponents  believe  that: 

First: 

A  joint  resolution  of  approval  is  the  functional  equivalent  of  a  one-House  veto. 
Under  this  joint  resolution,  an  executive  action  could  not  commence  unless  and 
until  both  Houses  of  Congress  expressedly  approved  it  and  the  President  signed  the 
resolution,  or  his  veto  overridding.  Thus,  failure  to  obtain  an  affirmative  vote  in 
either  chamber  would  annul  the  proposed  action. 

Citing  the  "Congressional  Control  of  Executive  Action:  Alterna- 
tives to  the  Legislative  Veto." 

In  this  analysis  if  accepted  by  the  courts,  the  joint  resolution  of 
approval  will  be  unconstitutional. 

Others  argue  that  a  joint  resolution  of  approval  is  simply  a  limi- 
tation on  agencies  delegated  authority  and  that  it  constitutes  a 
repeal  of  the  authority  to  issue  major  rules.  If  this  line  of  reason- 
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ing  is  accepted  by  the  courts,  in  all  likelihood  it  will  be  constitu- 
tional. 

THE  POUCY  IMPUCATIONS 

In  addition  to  constitutional  concerns,  there  are  several  policy 
questions  raised  by  the  joint  resolution  of  approval  for  major  rules. 
I  have  already  mentioned  two  in  the  context  of  joint  resolutions  of 
disapproval:  Delay  and  the  impact  on  the  Houses  of  Congress. 
These  same  considerations  apply  to  a  joint  resolution  of  approval. 

However,  a  joint  resolution  of  approval  raises  other  consider- 
ations, some  practical  and  some  legal. 

The  first  practical  consideration  regarding  joint  resolutions  of  ap- 
proval for  major  rules  is  whether  Congress  has  the  time  or  exper- 
tise to  deal  with  these  rules.  The  Office  of  Management  and  Budget 
has  submitted  to  my  subcommittee  a  list  of  the  major  rules  promul- 
gated by  executive  branch  agencies  between  1981  and  1983. 

At  this  time,  I  would  like  to  have  the  permission  of  the  chairman 
to  make  that  a  part  of  the  record. 

Mr.  MoAKLEY.  Without  objection,  that  statement  will  be  put  in 
the  record  in  full. 

[The  list  prepared  by  the  Office  of  Management  and  Budget  fol- 
lows:] 
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1981-83 

Office  of  Management  and  Budget 

Architectural  and  Transportation  Barriers  Compliance  Board 

Minimum  Guidelines  and  Requirements  for  Standards  for 
Accessibility  and  Usability  of  Federal  and  Federally^f unded 
Buildings  and  Facilities  (published  8/4/82). 

Summary:   This  regulation  made  more  cost-effective  federal 
accessibility  standards  issued  under  the  Architectural  Barriers 
Act  by  the  General  Services  Administration,  Department  of  Housing 
and  Urban  Development,  Department  of  Defense,  and  the  U.S.  Postal 
Service. 

Court  Proceedings:   None 

***** 

D.S.  Department  of  Agriculture 

Farmers  Home  Administration  Emergency  Loan  Policies,  Procedures 
and  Authorizations,  Insured  Economic  Emergency  Loans  (published 
5/26/81. 

Summary:   Regulation  provided  for  Farmers  Home  Administration 
(FmHA)  insured  economic  emergency  loans  for  farmers,  ranchers, 
agriculture  operators,  etc.,  suffering  economic  emergencies. 

Court  Proceedings:   Kjeldahl  v.  Block.   Docket  No.  82-2745 
(DDC  10-5-83)  .   Agricultural  Adjustment  Act  of  1983  authorizes 
Secretary  to  disburse  emergency  loan  funds.   Rules  of  5/26/81 
allowed  to  expire  on  9/30/81.   Suit  followed  and,  as  a  result, 
the  FmHA  was  required  to  reopen  economic  emergency  programs  under 
these  rules. 

(NOTE:   Plaintiff  here  sued  due  to  non-implementation  of  a 
program,  he  did  not  challenge  the  rules  themselves.) 


Farmers  Home  Administration  Disaster  Assistance  (published 
5/26/81)  .  ~~~~ 

Summary:   This  regulation  revised  the  FmHA  regulation  used  to 
determine  disaster  area  eligibility  for  FmHA  emergency  loans. 
With  this  rule,  emergency  loans  are  extended  only  if  an  area  is 
designated  eligible  by  County  and  State  Disaster  Emergency 
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Boards,  rather  than  the  FmHA  State  Directory.   This  action 
decreased  the  number  of  designated  natural  disaster  areas  and 
resulted  in  fewer  emergency  loans. 

Court  Proceedings:   None 
***** 

1981  Wheat,  Feed  Grains,  Soybeans  and  Upland  Cotton 
Determinations,  Regarding  Target  Prices,  Loan  and  Purchase  Rates 
(published  6/16/81). 

Summary:   This  notice  of  determination  announced  1981  crop 
established  target  prices  for  wheat,  corn,  sorghum,  barley,  and 
upland  cotton;  the  loan  and  purchase  rates  for  the  1981  crops  of 
wheat,  corn,  sorghum,  barley,  oats,  rye,  and  soybeans;  and  the 
absence  of  a  special  grazing  and  hay  program  for  the  1981  crop  of 
wheat. 

Court  Proceedings:   None 
***** 

CCC  Grain  Price  Support  Regulations  Governing  the  Wheat  Reserve 
Program  for  1981  and  Subsequent  Crops  (published  8/13/81) . 

Summary:   This  rule  stabilized  wheat  prices  and  support  for  farm 
income. 

Court  Proceedings:   None 


Food  Stamp  Program — Household  Composition  Income  Standards, 
Initial  Month  Benefits,  Adjustments,  Deductions  and  Outreach 
(published  9/4/81) . 

Summary:   This  regulation  changed  household  definitions,  food 
stamp  eligibility,  household  benefits,  income  eligibility  update 
schedules,  and  COLA  deductions.   This  rule  also  implemented  a 
minor  provision  of  the  1980  Food  Stamp  Amendments. 

Court  Proceedings:   Levesgue  v.  Block  (1st  Circuit  Court  of 
Appeals;  No.  83-1341;  decided  12/20/83).   In  this  New  Hampshire 
case,  the  Court  ruled  that  USDA  violated  the  Administrative 
Procedure  Act  by  publishing  the  rule  as  an  interim  rule  without 
prior  notice  and  comment.   Though  the  court  found  that  USDA 
should  have  published  a  proposed  rule,  it  overturned  a  lower 
court's  decision  requiring  the  Department  to  republish  the  final 
rule  of  11/19/82.   It  also  ordered  the  Department  to  assume  the 
liability  for  retroactive  benefits  owed  between  the  publication 
of  the  interim  rule  and  the  final  rule. 
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Part  1980  and  1990 — A  Guaranteed  Loan  Program  (published 
10/18/82) . 

Siunary:   This  final  rule  prohibited  the  FmHA  from  guaranteeing 
loans  which  involve  tax-exempt  bond  funds,  either  directly  or 
indirectly.   This  rule  therefore  put  FmHA  fund  uses  more  in  line 
with  the  original  intent  of  FmHA's  lending  mandates. 

Court  Proceedings:   None 


National  Average  Payment  Factors,  Elimination  of  October  and 
March  Estimates,  Maximum  Reduced  Price  Charge  for  National  School 
Lunch  and  School  Breakfast  Programs  (published  10/20/81) . 

Sumary:   This  rule  revised  regulations  regarding  the  "national 
average  payments"  —  the  amount  of  money  the  federal  government 
gives  states  for  meals  served  in  the  National  School  Lunch  and 
School  Breakfast  programs.   This  rule  also  eliminated  the  October 
and  March  estimates  and  increased  the  price  charged  for  each 
meal. 

Court  Proceedings:   None 


National  Average  Minimum  Value  of  Donated  Food  for  Period  July  1, 
1981  through  June  30,  1982  (published  12/8/81). 

Summary:   This  notice  reduced  the  value  of  commodity  subsidies 
for  federally  subsidized  meal  programs  authorized  by  the  National 
School  Lunch  Act  and  announced  the  value  of  donated  foods  given 
for  lunches  in  the  National  School  Lunch  Program  from  July  1, 
1981  through  June  30,  1982. 

Court  Proceedings:   None 


FmHA  Instruction  1944-A,  Section  502  Rural  Housing  Loan  Policies, 
Procedures  and  Authorizations  (published  12/21/81) .  ~~~ 

Summary:  This  rule  revised  the  income  eligibility  guidelines  for 
rural  housing  loans  by  liberalizing  them  and  setting  area,  rather 
than  national,  income  limits. 

Court  Proceedings:   None 

***** 
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National  Forest  System  Land  and  Resources  Management  Planning 
Function;   Conservation  and  Land  Management  (published  9/26/82) . 

Sunmary:   This  rule  streamlined  the  land  management  planning 
process  to  maximize  net  public  benefits  from  National  Forest 
System  lands.   It  revised  the  content  and  purpose  of  the  regional 
plan,  reorganized  material,  and  made  other  necessary  technical 
revisions. 

Court  Proceedings:   None 
***** 

CCC  Grain  Price  Support  Regulations  Governing  Feed  Grain  Reserve 
Progr.ams  for  1981  and  Subsequent  Crops  and  Alternative  Program 
for  1980  and  Prior  Crops   (published  3/4/82) . 

Summary:   These  rules  govern  farmer-owned  reserves  of  wheat  and 
feed  grains,  including  eligibility  criteria  and  criteria  for 
release  of  grain  from  the  reserve.   The  rule  announced  changes 
which  simplified  the  farmer-owned  grain  reserve  program  and 
publicized  the  Secretary's  announcement  which  authorized  the 
immediate  entry  of  1981  crop  seed  grains  into  the  grain  reserve. 

Court  Proceedings:   None 


Puerto  Rico  Nutritional  Assistance  Grant  (published  7/27/82) . 

Summary:   This  rule  converted  the  federal  Food  Stamp  Program  in 
Puerto  Rico  into  a  nutritional  assistance  block  grant.   It 
changed  the  method  of  benefits  disbursement  from  coupon  issuance 
to  cash  grants  pursuant  to  the  provisions  of  the  Omnibus  Budget 
Reconciliation  Act. 

Court  Proceedings:   None 
***** 

Adjusting  Thrifty  Food  Plan  Amounts  (published  3/19/82,  modified 
final  rule  9/14/82)  2  rules. 

Summary:   This  rule  modified  the  Thrifty  Food  Plan  adjustment 
schedule  to  reflect  Consumer  Price  Index  changes,  in  accordance 
with  requirements  of  the  1981  Food  Stamp  and  Commodity 
Distribution  Amendments,  P.L.  97-98. 

Court  Proceedings:   None 
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Monthly  Reporting/Retrospective  Budgeting  Revisions  to  Model  Food 
Stamp  Forms  (published  5/26/82) . 

Suioiary:   This  rulemaking  provided  guidance  on  implementing 
sections  107  and  108  of  the  Omnibus  Reconciliation  Act  of  1981, 
P.L.  97-35,  which  required  state  agencies  to  implement  a  monthly 
reporting/retrospective  budgeting  system.   In  addition,  this  rule 
required  that  a  family's  food  stamp  allotment  be  based  on  its 
past,  rather  than  future,  financial  circumstances. 

Court  Proceedings:   Donna  Saldivar  v.  McMahon  (California  Welfare 
Agency  Director)  (No.  83-4637)  and  McMahon  v.  Block  and  Heckler 
(U.S.  District  Court  in  the  Northern  District  of  California;  No. 
C83-4637  SG) .   This  case  was  a  constitutional  challenge  alleging 
that  not  providing  a  household  a  notice  of  benefit  reductions 
within  ten  days  prior  to  such  reductions,  as  the  rule  states, 
violated  the  due  process  clause  of  the  Constitution.   The  case 
was  decided  in  District  Court  in  USDA's  favor.   The  Court  held 
that  ten  days  was  reasonable  and  not  required  if  other  due 
process  procedures  for  benefit  reinstatement  existed.   These  did 
exist  in  the  rule,  as  a  provision  for  reinstatement  of  benefits 
within  five  days  after  a  household  request  a  hearing  on  their 
benefit  reduction  was  clearly  in  place. 


on 


Proration  of  Initial  Month  Benefits  for  Food  and  Nutriti 
Assistance  Programs  (published  5/14/82) . 

Sunnnary:   This  regulation  reduced  costs  of  the  food  stamp  program 
by  prorating  household  benefits  for  the  initial  application 
month  instead  of  making  benefits  retroactive  to  the  first  day 
of  the  month. 

Court  Proceedings:   None 

***** 

Notice  of  Determination  of  Provisions  Regarding  1982  Crop  Cotton 
(published  6/15/82) . 

Summary:   This  rule  announced  price  support  and  production 
adjustment  provisions  for  1982  cotton  crop:   the  determination 
was  published  following  enactment  of  P.L.  97-98. 

Court  Proceedings:   None 
***** 
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1982  Wheat  Program--Deterniinations  Regarding  the  Proclamation  of 
1982--Crop  Program  Provisions  for  Wheat  (published  7/6/82) . 

Sumaary:   This  rule  affirmed  determinations  announced  by  press 
release  on  1/29/82  regarding  provisions  of  the  1982  wheat  program 
and  implemented  a  15  percent  acreage  reduction  program. 

Court  Proceedings:   None 


Price  Support  Loan  Program  for  1982  Crop  Sugar  Beets  and  Sugar 
Cane  (published  10/20/82)  . 

Summary:   This  rule  announced  price  support,  eligibility  criteria 
and  loan  rates  for  1982  crops  of  sugar  beets  and  sugar  cane  as 
mandated  by  the  Agriculture  and  Food  Act  of  1981. 

Court  Proceedings:   None 
***** 

1982  Feed  Grain  Program — Determinations  Regarding  the 
Proclamation  of  1982 — Crop  Program  Provision  for  Corn,  Sorghum, 
Barley,  Oats  and  Rye  (published  7/27/82) . 

Summary:   This  rule  established  subsidy,  loan  rates,  and  acreage 
reduction  paid  diversion  for  1982  crops  of  corn,  sorghum,  barley, 
oats,  and  rye. 

Court  Proceedings:   None 


1983  Feed  Grain  Program — Determinations  Regarding  1983 — Crop 
Program  for  Corn,  Sorghum,  Barley,  Oats  and  Rye  (published 
4/11/83) . 

Summary:   This  rule  established  subsidy,  loan  rates,  and  acreage 
reduction  paid  diversion  for  1983  crops  of  corn,  sorghum,  oats, 
barley  and  rye. 

Court  Proceedings:   None 
***** 
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CCC  Grain  Price  Support  Regulations  Governing  the  Grain  Reserve 
Program  for  1982  and  Subsequent  Crops  and  Alternative  PrograiiTTor 
1981  and  Prior  Crops  (published  8/16/82,  10/8/82,  and  11/14/83)  3 
rules . 

Summary:   These  rules  implemented  a  new  reserve  program  for  1982 
crops  as  mandated  by  the  Agriculture  Act  of  1981. 

Court  Proceedings:   None 


1982-1983  Milk  Price  Support  (published  9/24/82,  revised  3/17/83) 
2  rules. 

Summary:   This  notice  announced  the  1982-83  support  level  for 
milk  and  the  purchasing  prices  for  butter,  cheese  and  non-fat  dry 
milk  and  the  50  cents  deduction  per  hundred  weight  for  all  milk 
marketed  commercially. 

Court  Proceedings:   Multiple  suits  in  varying  stages  of 
litigation.   The  first  case.  South  Carolina  v.  Block  (District 
Court  of  South  Carolina;  82-31-72-0)  was  decided  against  the 
United  States  on  9/24/82.   At  that  point  the  agency  republished 
the  rule  effective  3/17/83,  an  action  which  the  Courts  have 
viewed  favorably.   Based  on  the  Administrative  Procedure  Act, 
South  Carolina  has  petitioned  the  Supreme  Court  for  a  writ  of 
certiorari.  (See  footnote  at  end  of  section  on  Department  of 
Agriculture  for  additional  court  actions  involving  all  milk  price 
related  rules.) 


Household  Composition,  Income  Standards,  Adjustments,  Deductions, 
and  Outreach  (Model  Food  Stamp  Forms)  (published  11/19/82) . 

Summary:   This  rule  restricted  eligibility  for  and  reduced 
benefits  of  the  Federal  Food  Stamp  Program  by  implementing  for 
fiscal  year  1982  changes  in  the  definition  of  a  household, 
household  food  stamp  eligibility  requirements,  primary  and 
ultimate  household  benefits,  and  the  date  when  the  USDA  made  cost 
of  living  adjustments  for  benefits  and  allowable  deductions. 

Court  Proceedings:   Levesque  v .  Block  (1st  Circuit  Court  of 
Appeals;  No.  83-1341;  decided  12/20/83) .   In  this  New  Hampshire 
case,  the  Court  ruled  that  USDA  violated  the  Administrative 
Procedure  Act  by  publishing  the  rule  as  an  interim  rule  without 
prior  notice  and  comment.   Though  the  court  found  that  USDA 
should  have  published  a  proposed  rule,  it  overturned  a  lower 
court's  decision  requiring  the  Department  to  republish  the  final 
rule  of  11/19/82.   It  also  ordered  the  Department  to  assume  the 
liability  for  retroactive  benefits  owed  between  the  publication 
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of  the  interim  rule  and  the  final  rule.   A  petition  for  a 
rehearing  has  been  filed  and  the  issue  of  presenting  the  case  to 
the  Supreme  Court  is  now  being  discussed. 

***** 

Determinations  Regarding  the  Proclamation  of  the  1982 

Program — Provisions  for  Rice  (published  7/6/82)  . 

Summary:   This  notice  established  subsidy,  loan  rates  and  acreage 
adjustment  paid  diversion  for  1982  rice  crop.   The  Secretary  of 
Agriculture  is  required  by  statute  to  announce  the  1982rCrop  Rice 
Program  provisions.   Producers  need  to  know  these  determinations 
in  making  their  planting  decisions. 

Court  Proceedings:   None 


Mechanically  Processed  Species  Product  (published  6/29/82). 

Summary:   This  rule  amended  the  federal  meat  inspection 
regulations  to  relax  labeling  and  compositional  requirements  for 
mechanically  separated  species  products,  and  permit  its  use  in  a 
wider  variety  of  products.   These  changes  would  permit  more 
efficient  use  of  meat  producing  animals,  with  savings  expected  to 
accrue  to  meat  packers  and  to  consumers. 

Court  Proceedings:   Consumer  Nutrition  Institute  v.  Block, 
Secretary  of  Agriculture,  Federal  District  Court,  D.C.   Civil 
Action  82-2009.   The  court  found  that  Agriculture's  actions  were 
not  arbitrary  and  capricious.   CNI  has  appealed  this  decision, 
and  the  case  is  pending. 


Special  Program  of  Payment-In-Kind  for  Acreage  Diversion  for  1983 
Crops  of  Wheat,  Corn,  Grain  Sorghum,  Upland  Cotton,  and  Rice — 7 
CFR  Part  770  (published  1/10/83  and  3/4/83,  modified) —Two  rules. 

Summary:   This  rule  pays  producers  for  not  producing  crops  (corn, 
wheat,  tobacco,  etc.).   Payment  is  made  in  kind,  not  in  dollars. 


Court  Proceedings:   There  are  three  cases  pending.   One  case 
seeks  inclusion  of  popcorn  as  a  commodity  covered  by  the  progran 
A  writ  of  certiorari  (83-1239)  has  been  filed  with  the  Supreme 
Court.   The  other  two  cases  pertain  to  the  statutory  optional 
$50,000  limitation  on  the  value  of  commodities  which  any  one 
producer  may  receive.   The  first  case.  Eastern  District  of 
California  No.  S-83-1349  RAR,  seeks  application  of  the  limit  to 
1983  crops.   The  second,  Eastern  District  of  Washington  No. 
C-84-073-RJM,  seeks  exemption  of  the  1984  crop  from  the 
limitation. 
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1982-1983  Milk  Price  Support  (published  9/4/82) . 

Sumaary:   This  rule  announced  the  milk  price  support  level  for 
1982-83  at  the  same  level  as  the  previous  year,  and  announced  the 
first  fifty  cent  per  hundredweight  deduction  on  the  price 
received  by  the  producer.   These  announcements  became  effective 
on  10/1/82. 

Court  Proceedings:   Multiple  suits  in  varying  stages  of 
litigation.   The  first  case.  South  Carolina  v.  Block  (District 
Court  of  South  Carolina;  82-31-72-0)  was  decided  against  the 
United  States  on  9/24/82.   At  that  point  the  agency  republished 
the  rule  effective  3/17/83,  an  action  which  the  Courts  have 
viewed  favorably.   Based  on  the  Administrative  Procedure  Act, 
South  Carolina  has  petitioned  the  Supreme  Court  for  a  writ  of 
certiorari.  (See  footnote  at  end  of  section  on  Department  of 
Agriculture  for  additional  court  actions  involving  all  milk  price 
related  rules) 


Determinations  Regarding  the  Proclamation  of  1983 — Crop  Program 
Provisions  for  Wheat  (published  5/11/83) . 

Summary:   This  rule  sets  commodity  support  factors  such  as 
subsidy,  loan  rates,  target  prices,  and  acreage  control  for  1983 
wheat  crops. 

Court  Proceedings:   None 


Water  and  Waste  Disposal  Development  (published  5/5/83) . 

Summary:   This  rule  provided  grants  and  loans  for  water  and  waste 
disposal  system  development  projects  in  areas  of  high 
unemployment.   Under  Public  Law  98-8,  the  Emergency  Jobs  Bill, 
the  rule  determines  eligibility  for  recipient  localities  and 
applies  other  restrictions  on  uses  of  funds. 

Court  Proceedings:   None 


Monthly  Reporting  and  Retrospective  Budgeting  (published 
12/8/83) . 

Summary:   This  rule  changed  the  basis  of  a  household's  food  stamp 
allotment.   A  household's  future  financial  circumstances  are  now 
considered  in  the  computation  of  benefits  rather  than  its  past 
circumstances.   The  rule  also  required  the  monthly  reporting  of 
these  circumstances  by  households. 
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Court  Proceeding:      None 

***** 

Dairy  Price  Support  Program  (published  8/1/83) . 

SuKnary:   This  rule  announced  revised  rules  for  collecting  the 
two  fifty  cents  per  hundredweight  deductions  from  prices  received 
by  producers  and  provisions  for  the  refund  of  the  second  fifty 
cents. 

Court  Proceedings:   Multiple  suits  in  varying  stages  of 
litigation.   The  first  case.  South  Carolina  v.  Block  (District 
Court  of  South  Carolina;  82-31-72-0)  was  decided  against  the 
United  States  on  9/24/82.   At  that  point  the  agency  republished 
the  rule  effective  3/17/83,  an  action  which  the  Courts  have 
viewed  favorably.   Based  on  the  Administrative  Procedure  Act, 
South  Carolina  has  petitioned  the  Supreme  Court  for  a  writ  of 
certiorari.  (See  footnote  at  end  of  section  on  Department  of 
Agriculture  for  additional  court  actions  involving  all  milk  price 
related  rules.) 


1982-83  and  1983-84  Milk  Price  Support  Program  (published 
8/2/83) . 

Summary:   This  notice  of  determination  established  support  levels 
for  the  1982/83  and  1983/84  Milk  Support  Program.   It  announced 
the  second  fifty  cents  per  hundredweight  deduction  for  September 
1983  and  the  1983/84  marketing  year  as  well  as  set  the  milk  price 
support  level  for  1983/84  at  $13.10. 

Court  Proceedings:   Multiple  suits  in  varying  stages  of 
litigation.   The  first  case.  South  Carolina  v.  Block  (District 
Court  of  South  Carolina;  82-31-72-0)  was  decided  against  the 
United  States  on  9/24/82.   At  that  point  the  agency  republished 
the  rule  effective  3/17/83,  an  action  which  the  Courts  have 
viewed  favorably.   Based  on  the  Administrative  Procedure  Act, 
South  Carolina  has  petitioned  the  Supreme  Court  for  a  writ  of 
certiorari.  (See  footnote  at  end  of  section  on  Department  of 
Agriculture  for  additional  court  actions  involving  all  milk  price 
related  rules.) 


Food  Stamp  Program — Adjusting  the  Thrifty  Food  Plan  and 
Deductions  (published  10/5/83). 

Summary:   This  rule  adjusted  the  food  plan  for  a  family  of  4 
which  serves  as  the  basis  for  food  stamp  allotments  for  FY  84. 
There  were  no  significant  changes  from  the  food  plan  from  FY  83. 
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Court  Proceedings:   None 
***** 

Price  Support  Loan  Program  for  1983  through  1985  Crops  of  Sugar 
Beets  and  Sugar  Cane  (published  10/5/83) . 

Sunmary:   This  interim  rule  set  price  support,  eligibility 
criteria,  and  loan  rates  for  1983-85  crops  of  sugar  beets  and 
sugar  cane. 

Court  Proceedings:   None 


1983-84  Milk  Price  Support  Program  (published  1/3/84) . 

Summary:   This  rule  establishes  procedures  for  deducting  50  cents 
per  hundred  weight  of  milk  from  prices  paid  to  producers. 

Court  Proceedings:   Multiple  suits  in  varying  stages  of 
litigation.   The  first  case,  South  Carolina  v.  Block  (District 
Court  of  South  Carolina;  82-31-72-0)  was  decided  against  the 
United  States  on  9/24/82.   At  that  point  the  agency  republished 
the  rule  effective  3/17/83,  an  action  which  the  Courts  have 
viewed  favorably.   Based  on  the  Administrative  Procedure  Act, 
South  Carolina  has  petitioned  the  Supreme  Court  for  a  writ  of 
certiorari.  (See  footnote  at  end  of  section  on  Department  of 
Agriculture  for  additional  court  actions  involving  all  milk  price 
related  rules) 

***** 

Milk  Price  Support  Level  and  CCC  Purchase  Prices  (published 

12/16/83) . 

Summary:   This  rule  lowered  support  price  and  purchase  price  for 
milk  by  50  cents  per  hundredweight  effective  December  1,  1983 
through  March  31,  1985. 

Court  Proceedings:   None 


New  National  Forest  Timber  Sale  Procedures  (published  4/15/82) 

Summary:   This  rule  revised  policy  affecting  bid  prices  for 
timber  sales  in  three  western  states. 

Court  Proceedings:   None 
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Price  Support  Purchase  Program  for  1982  Crop  Sugar  Beets  and 
Sugar  Cane  (published  2/24/82  interim  and  5/28/82  final)  2  rules . 

Sunaary:   This  rule  implemented  a  price  support  purchase  program 
for  1982  crop  raw  cane  sugar  and  refined  beet  sugar  as  mandated 
by  the  Agriculture  Act  of  1981. 

Court  Proceedings:   None 
***** 

Milk  Diversion  Program  (published  1/4/84) . 

Summary:   This  rule  established  procedures  for  milk  producers  to 
participate  in  ASCS  program  which  pays  producers  $10  per 
hundredweight  for  each  hundredweight  of  reduced  product. 

Court  Proceedings:   None 


1981-1982  Milk  Price  Support  (published  9/24/82) . 

Summary:   This  notice  announced  the  1981-82  support  level  for 
milk  and  the  purchase  prices  for  butter,  cheese,  and  nonfat  dry 
milk. 

Court  Proceedings:   Multiple  suits  in  varying  stages  of 
litigation.   The  first  case.  South  Carolina  v.  Block  (District 
Court  of  South  Carolina;  82-31-72-0)  was  decided  against  the 
United  States  on  9/24/82.   At  that  point  the  agency  republished 
the  rule  effective  3/17/83,  an  action  which  the  Courts  have 
viewed  favorably.   Based  on  the  Administrative  Procedure  Act, 
South  Carolina  has  petitioned  the  Supreme  Court  for  a  writ  of 
certiorari.   (See  footnote  at  end  of  section  on  Department  of 
Agriculture  for  additional  court  actions  involving  all  milk  price 
related  rules) 


Commodity  Credit  Corporation  Interim  Rule  Implementing  Deductions 
from  Dairy  Farmers  (published  interim  final  9/13/82) . 

Summary:   Interim  rule  established  the  Administrative  Procedure 
for  deducting  50  cents  per  hundred  weight  from  dairy  farmers' 
proceeds  and  remitting  the  monies  to  the  Commodity  Credit 
Corporation. 

Court  Proceeding:   Multiple  suits  in  varying  stages  of 
litigation.   The  first  case.  South  Carolina  v.  Block  (District 
Court  of  South  Carolina;  82-31-72-0)  was  decided  against  the 
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United  States  on  9/24/82.   At  that  point  the  agency  republished 
the  rule  effective  3/17/83,  an  action  which  the  Courts  have 
viewed  favorably.   Based  on  the  Administrative  Procedure  Act, 
South  Carolina  has  petitioned  the  Supreme  Court  for  a  writ  of 
certiorari.  (See  footnote  at  end  of  section  on  Department  of 
Agriculture  for  additional  court  actions  involving  all  milk  price 
related  rules.) 


Standards  for  Grades  of  Carcass  Beef  Standards  for  Grades  of 
Slaughter  Cattle  (Withdrawal  of  NPRM  9/28/82). 

Sumnary:   In  response  to  comments  received,  decision  was  made  to 
withdraw  proposal. 

Court  Proceeding:   None 


Commodity  Credit  Corporation  Final  Rule  Implementing  Deductions 
from  Dairy  Farmers  (published  interim  final  11/23/82) . 

Summary:   Established  the  administrative  procedure  for  deducting 
50  cents  per  hundredweight  from  dairy  farmers'  proceeds  and 
remitting  the  monies  to  the  Commodity  Credit  Corporation. 

Court  Proceeding:   Multiple  suits  in  varying  stages  of 
litigation.   The  first  case.  South  Carolina  v.  Block  (District 
Court  of  South  Carolina;  82-31-72-0)  was  decided  against  the 
United  States  on  9/24/82.   At  that  point  the  agency  republished 
the  rule  effective  3/17/83,  an  action  which  the  Courts  have 
viewed  favorably.   Based  on  the  Administrative  Procedure  Act, 
South  Carolina  has  petitioned  the  Supreme  Court  for  a  writ  of 
certiorari.  (See  footnote  at  end  of  section  on  Department  of 
Agriculture  for  additional  court  actions  involving  all  milk  price 
related  rules) 


Footnote  to  Milk  Price  Support  rules:  Besides  the  South  Carolina 
case  discussed  under  Court  Proceedings  above,  there  are  10  other 
cases  in  various  stages  of  litigation. 

-Northern  District  of  New  York,  82-CV-1191.  This  case  is  on 
appeal  with  2nd  Circuit  Court  of  Appeals.   The  decision  of 
the  lower  court  partially  supported  the  United  States — the 
government  asked  for  summary  judgment  on  most  of  the 
complaint  with  the  remainder  yet  to  be  decided. 

-Utah  District  Court,  NC-82-0222W.   See  above. 
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-Eastern  District  Court  of  Wisconsin,  82-C-1602.   Judgment 
rendered  in  favor  of  the  United  States. 

-Middle  District  Court  of  Pennsylvania,  83-0476.   Decision 
yet  to  be  made,  although  government  has  prevailed  on  several 
elements. 

-Western  District  Court  of  Texas,  7A83CA179.   Case  dismissed. 

-Western  District  Court  of  New  York,  CV-83-0022T.   Case  is 
pending,  an  appeal  has  been  filed. 

-District  Court  of  Puerto  Rico,  83-0519 (RA) .   Presently, 
there  is  a  motion  for  summary  judgment. 

-Northern  District  Court  of  New  York,  83-CV-83.   Case  is 
pending,  awaiting  the  South  Carolina  appeal  to  the  Supreme 
Court  and  the  decision  on  the  82-CV-1191  case  above. 

-District  Court  of  Idaho,  82-4187.   Judgment  in  government's 
favor . 

-Southern  District  Court  of  New  York,  83-CIV-4531-MEL. 
Pending  on  summary  judgment. 

Department  of  Commerce 

Interpretation  of  the  Term  "Directly  Affecting  the  Coastal  Zone", 
Notice  of  Suspension  of  Effective  Date,  Notice  of  Proposed 
Rescission,  Notice  of  Withdrawal  of  Final  Rule  (published  final 
7/9/81,  withdrawal  1/29/82). 

Summary:   The  Coastal  Zone  Management  Act  of  1972  provides  that 
"each  federal  agency  conducting  or  supporting  activities  directly 
affecting  the  coastal  zone  shall  conduct  or  support  those 
activities  in  a  manner  which  is,  to  the  maximum  extent 
practicable,  consistent  with  approved  state  coastal  zone 
management  programs."   On  July  9,  1981  the  Department  of  Commerce 
issued  final  regulations  to  define  the  term  "directly  affecting." 
On  January  29,  1982  the  Department  withdrew  this  final  rule. 

Court  Proceedings:   On  January  11,  1984  the  U.S.  Supreme  Court 
issued  its  decision  in  Secretary  of  the  Interior  et.  al.  v. 
California  et.  al..  No.  82-1326  that  the  sale  of  Outer 
Continental  Shelf  oil  and  gas  leases  is  not  an  activity  "directly 
affecting"  the  coastal  zone. 
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Ocean  Thermal  Licensing  Regulations  (published  7/31/81) . 

Sunmary:   These  regulations  established  the  procedures  for 
licensing  ocean  thermal  energy  production  facilities. 

Court  Proceedings:   None 
***** 

Deep  Seabed  Mining  Regulations  for  Exploration  Licenses 
(published  9/15/81)  . 

Sunmary:   These  regulations  established  the  procedures  for 
obtaining  licenses  to  permit  the  exploration  of  the  deep  seabed 
for  hard  mineral  resources  that  could  be  commercially  recovered. 

Court  Proceedings:   None 
***** 

Continued  Suspension  of  Final  Rules — Channel  Islands  and  Point 
Reyes — Farallon  Islands  National  Marine  Sanctuaries  (published 
continued  suspension  9/30/81,  withdrawal  4/30/82)  2  rules. 

Summary:   On  April  29,  1981,  the  Department  of  Commerce  published 
final  regulations  governing  the  management  of  the  Channel  Islands 
and  Point  Reyes — Farallon  Islands  National  Marine  Sanctuaries. 
On  March  31,  1981  Commerce  suspended  those  portions  of  the 
regulations  prohibiting  hydrocarbon  development  within  either 
sanctuary.   On  April  30,  1982  Commerce  published  a  notice  stating 
that  it  had  completed  its  review  of  the  regulatory  impact 
analysis  supporting  this  suspension  of  hydrocarbon  development 
and  concluded  that  there  was  no  reason  to  continue  the 
suspension.   The  April  30,  1982  notice  stated  that  the  suspension 
was  discontinued  effective  March  30,  1982. 

Court  Proceedings:   On  September  28,  1982  the  Western  Oil  and  Gas 
Association  filed  suit  challenging  the  Department  of  Commerce's 
authority  to  designate  marine  sanctuaries  and  prohibit 
hydrocarbon  development.   All  parties  have  agreed  not  to  pursue 
the  case  pending  the  outcome  of  Congressional  action  on  the 
Department  of  Commerce's  authority  under  the  marine  sanctuary 
program. 


Elimination  of  Quantitative  Limitations  on  Exports  of  Refined 
Petroleum  Products  (published  10/6/81) . 

Summary:   The  rule  eliminated  quantitative  restrictions  on  the 
export  of  all  refined  petroleum  products  and  thereby  reduced  the 
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reporting   and   recordkeeping    requirements    imposed   on  petroleum 
exports. 

Court  Proceedings:      None 

***** 

Handicap  Amendment  to  Civil  Rights  Requirements  on  EDA  Assisted 
Projects  (published  4/23/82) . 

Summary:   These  regulations  implement  the  prohibition  against 
handicap  discrimination,  as  provided  in  Section  504  of  the 
Rehabilitation  Act  of  1973,  as  amended  (29  U.S.  Code  794). 
Section  504  was  made  applicable  to  the  General  Revenue  Sharing 
program  by  its  inclusion  in  the  1974  amendments  to  the  Revenue 
Sharing  Act. 

Court  Proceedings:   None 

***** 

Pacific  Halibut  Fisheries  (published  6/18/83) . 

Summary:   Rule  imposed  a  moratorium  on  the  entry  of  certain 
fishermen  and  vessels  into  the  halibut  fishing  industry  in  waters 
off  the  coast  of  Alaska. 

Court  Proceedings:   None 

***** 

Department  of  Energy 

Fuel  Use  Act  Regulation  Revisions  (published  12/7/81) . 

Summary:   This  regulation  reduced  the  requirements  for  obtaining 
Fuel  Use  Act  prohibition  exemptions  for  owners  and  operators  of 
new  and  existing  electric  powerplants  as  well  as  major  fuel 
burning  installations. 

Court  Proceedings:  None 


Variable  Net  Profit  Share  Bidding  System  for  Outer  Continental 
Shelf  Oil  and  Gas  Leases  (published  6/2/81) . 

Summary:   This  rule  created  a  new  bidding  system  for  use  in  lease 
sales  and  established  a  procedure  for  determining  net  profit 
share  payment  for  Outer  Continental  Shelf  oil  and  gas  leases. 
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Court  Proceedings:   None 
***** 

Residential  Conservation  Service — Revision  of  Rules  (published 
6/17/82) . 

Sunaary:   DOE  amended  RCS  program  regulations  to  provide  greater 
state  and  utility  flexibility  and  permit  reductions  in  program 
implementation  costs. 

Court  Proceedings:   None 
***** 

Residential  Conservation  Service  Federal  Standby  Plan  (published 
9/27/83) . 

Summary:   This  regulation  implements  a  federal  RCS  program  for 
utilities  in  those  states  that  do  not  have  an  adequate  RCS  plan. 

Court  Proceedings:   None 
***** 

Energy  Conservation  Program  for  Consumer  Products  (published 
8/30/83) . 

Summary:   This  rule  would  establish  "no-standard"  standard  for 
each  of  the  six  appliance  categories  under  consideration. 
Court  Proceedings:   NRDC  and  Others  v.  DOE,  D.C.  Circuit  Court  of 
Appeals  (Docket  Nos.  83-1195  and  Others). 


Environmental  Protection  Agency 

RCRA — Withdrawal  of  Midnight  Regulations  (published  10/20/81) . 

Summary:   This  rule  proposed  to  suspend  the  effective  date  of  the 
January  1981  permitting  standards  for  existing  incinerators  and 
storage  surface  impoundments  pending  reexamination.   It  did  not, 
however,  pertain  to  voluntarily  submitted  permit  applications. 
Standards  were  reinstated  before  the  rule  became  final. 

Court  Proceedings:   EPA  originally  suspended  permitting  standards 
without  notice  and  comment.   EDF  filed  suit,  but  before  the  case 
was  resolved  EPA  issued  the  proposed  rule  suspending  the 
standard.   Nevertheless,  the  D.C.  Circuit  Court  overturned  the 
original  action. 
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Standards  for  Owners  and  Operators  of  Hazardous  Waste  Land 
Disposal  Facilities  (withdrawn  4/21/82) . 

Sumaary:   The  Environmental  Protection  Agency  (EPA)  is  required 
by  the  Resource  Conservation  and  Recovery  Act  (RCRA)  to  issue 
standards  applicable  to  owners  and  operators  of  hazardous  waste 
management  facilities.   These  standards  are  to  be  used  in  issuing 
permits  for  facilities  that  store,  treat,  or  dispose  of  hazardous 
waste. 

Court  Proceedings:   In  regard  to  Land  Disposal  litigation,  15 
separate  petitions  have  been  filed  by  both  industry  and 
environmentalists.   Since  parties  are  trying  to  negotiate  an 
agreement,  no  briefs  have  yet  been  filed. 

***** 

Standards  for  Owners  and  Operators  of  Hazardous  Waste  Land 
Disposal  Facilities  (published  7/26/82) . 

Summary:   This  interim  final  rule  amended  existing  regulations  to 
establish  standards  for  new  and  existing  hazardous  waste 
management  facilities  that  store,  treat,  and  dispose  of  hazardous 
waste.   The  facilities  include  landfills,  land  treatment 
facilities,  waste-piles,  and  surface  impoundments. 

Court  Proceedings:   Twenty  separate  petitions  have  been  filed  by 
both  industry  and  environmentalists.   EPA  and  the  petitioners  are 
currently  attempting  to  negotiate  an  agreement;  no  briefs  have 
yet  been  filed. 

***** 

National  Oil  and  Hazardous  Substances  Contingency  Plan  (published 

7/16/82) . 

Summary:   The  revised  NCP  implements  the  Comprehensive 
Environmental  Response,  Compensation  and  Liability  Act  of  1980 
(CERCLA) .   CERCLA  requires  that  actions  taken  in  response  to 
release  of  hazardous  substances  to  the  extent  practicable  be 
consistent  with  the  NCP. 

Court  Proceedings:   EDF  et.  al.  v.  EPA,  Dockets  #82-2234  and 
2238,  D.C.  Court  of  Appeals.   The  Environmental  Defense  Fund  sued 
EPA  for  lack  of  specificity  in  the  plan  in  D.C.  Circuit  Court. 
The  suit  has  been  settled,  and  EPA  has  agreed  to  make  certain 
amendments  to  the  plan. 
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Premanufacture  Notification  and  Review  Procedures  (published 
5/13/83) . 

SuoDDary:   This  rule  establishes  premanuf acture  notice 
requirements  and  review  procedures  under  section  5  of  the  Toxic 
Substances  and  Control  Act.   Under  section  5  of  TSCA,  persons 
must  notify  EPA  at  least  90  days  before  they  begin  to  manufacture 
or  import  a  new  chemical  substance.   Section  5(d)(1)  defines  the 
contents  of  the  notice  to  EPA.   EPA  reviews  the  notice  to 
determine  whether  regulatory  action  under  section  5(e)  or  5(f)  is 
warranted.   EPA  may  grant  test-marketing  exemptions  to  applicants 
if  they  show  that  a  new  chemical  substance  will  not  present  an 
unreasonable  risk  to  health  or  the  environment. 

Court  Proceedings:   None 
***** 

Iron  and  Steel  Manufacturing  Point  Source  Category  Effluent 
Limitations  Guidelines  (published  5/27/82) . 

Summary:   This  rule  set  mass-based  effluent  standards, 
establishing  the  maximum  amount  of  a  pollutant  which  may  be 
discharged  per  1,000  pounds  of  product,  and  set  a  compliance  date 
for  the  steel  industry  categorical  pretreatment  standards. 

Court  Proceedings:   Existing  regulations  result  from  a  1976  court 
remand  and  amendments  to  the  Clean  Water  Act.   EPA  has  published 
a  proposed  settlement  agreement  of  the  current  litigation 
(National  Steel  Corp.  v.  EPA,  No.  82-3225). 

***** 

Department  of  Health  and  Human  Services 

Aid  to  Families  with  Dependent  Children  (published  9/21/81 
interim  and  2/5/82  final)  2  rules. 

Summary:   This  rule  implemented  changes  made  in  the  Aid  to 
Families  with  Dependent  Children  (AFDC)  program  by  Title  XXIII  of 
the  Omnibus  Reconciliation  Act  of  1981  (P.L.  97-35).   It  provided 
for  greater  state  flexibility  in  developing  work  alternative  and 
incentive  programs,  established  improved  need  assessment 
standards,  and  improved  program  administration. 

Court  Proceedings:   Approximately  150  suits  have  been  filed.   HHS 
won  the  procedural  challenges  to  the  interim  final  rulemaking, 
HHS  is  prevailing  in  about  50%  of  the  the  cases  and  is  in  the 
appeals  courts  in  the  remaining  cases  (two  cases  have  been 
appealed  to  the  Supreme  Court) . 
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Reduction  in  Payments  to  the  States — Medicaid  (published 
9/30/81) . 

Sunmary:   This  regulation  implemented  section  2161  of  the  1981 
Budget  Reconciliation  Act  and  specified  how  states  may  reduce 
funding  losses  resulting  from  provisions  of  the  Act.   The 
regulation  describes  conditions  under  which  offsets  are  permitted 
against  federal  financial  participation  reductions  in  Medicaid. 

Court  Proceedings:   None 


Determination  of  Reasonable  Charges  for  Medical  and  Health  Care 
Services  (published  12/31/81)  . 

Summary:   This  rule  amended  regulations  concerning  the  payment  of 
reasonable  charges  for  services  furnished  under  Part  B  of  the 
Medicare  program.   Section  946  specifies  that  medical  or  other 
health  care  service  payment  will  be  based  on  customary  and 
prevailing  charge  screens  in  effect  at  the  time  the  services  are 
furnished  rather  than  at  the  time  of  claim  or  payment  request. 
The  statute  also  requires  that  HHS  not  go  back  further  than  the 
immediately  preceding  fee  screen  year  to  determine  reasonable 
charges  for  claims  filed  after  long  delays. 

Court  Proceedings:   None 

***** 

BPP-215-FC  Limitation  of  Reasonable  Charges  for  Services  in 
Hospital  Outpatient  Settings  (published  10/1/82) . 

Summary:   This  regulation  establishes  limits  on  Medicare  payments 
for  certain  types  of  physician  services  furnished  in  hospital 
outpatient  settings  based  on  the  charges  for  similar  services 
furnished  in  physicians'  offices. 

Court  Proceedings:   None 
***** 

Limitations  on  Payment  for  Services  Furnished  to  Employed  Aged 
and  their  Spouse  (published  4/12/83) . 

Sunmary:   This  final  notice  made  Medicare  payments  secondary  to 
benefits  payable  under  an  employer  group  health  plan  for  services 
furnished  to  employed  individuals  and  their  spouses  age  35 
through  69 . 

Court  Proceedings:   None 
***** 
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Payment  for  Physician  Services  Furnished  in  Hospitals, 
CORF'S  (published  3/2/83). 


SNFS ,  and 


SuBnary:   These  regulations  revised  coverage  conditions  and 
reimbursement  methods  for  physician  services  compensated  by 
medicare  providers  in  hospitals,  SNFS,  and  CORF's.   They  include 
special  conditions  for  anesthesia,  radiology,  and  pathology 
services. 

Court  Proceedings:   The  College  of  American  Pathologists  (CAP) 
sued  HHS  unsuccessfully  in  D.C.  District  Court.   District  Court 
Opinion,  CCH ,  Medicare/Medicaid  Guide,  TP  32932  (D.D.C.).   CAP 
has  appealed  to  D.C.  Court  of  Appeals,  but  no  hearing  has  been 
held.   HHS  is  attempting  to  modify  CAP  with  changes  to  carrier 
guidelines.   College  of  American  Pathologists,  et.  al.  v. 
Heckler,  No.  83-1706  (D.C.  Cir.).   In  addition,  a  group  of 
anesthesiologists  sued  HHS  in  D.C.  District  Court.   HHS  has  filed 
a  motion  for  summary  judgment  and  the  plaintiffs  have  not 
responded.   Donovan  Campbell,  MD  et.  al.  v.  Heckler,  et.  al.. 
Civ.  No.  83-2352  (D.D.C.). 


BPP-9-F,  Hospital  Insurance  Entitlement  and  Benefits  (published 
3/25/83) . 

Summary:   These  regulations  implemented  13  legislative  amendments 
concerning  Medicare  entitlements,  post-hospital  nursing  and  home 
health  services,  beneficiary  co-insurance,  and  amounts  of  and 
enrollment  by  premium  paying  Medicare  recipients.   They  also 
simplify  and  redesignate  certain  existing  Medicare  regulations. 

Court  Proceedings:   None 


Prospective  Reimbursement  for  Dialysis  Service  and  Approval  of 
Special  Purpose  Renal  Dialysis  Facilities  (published  5/11/83) . 

Summary:   These  regulations  (1)  establish  a  prospective  payment 
method  for  maintenance  dialysis  furnished  at  home  or  in  a 
hospital  based  or  independent  renal  dialysis  facility,  (2) 
establish  a  mandatory  monthly  capitation  payment  for  physician's 
services  related  to  maintenance  dialysis,  (3)  discontinue 
provisions  for  target  rate  payment  for  home  dialysis  and  100% 
requirement  for  home  dialysis. 

Court  Proceedings:   A  suit  is  pending  in  D.C.  District  Court 
brought  by  National  Association  of  Patients  and  Hemodialysis  and 
Transplantation,  Renal  Physician  Association,  and  Bio-Medical 
Application.   The  case  has  been  briefed  fully  and  is  awaiting  the 
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judge's  decision.   National  Association  of  Patients  & 
Hemodialysis  &  Transplantation,  et.  al.  v.  Heckler,  Civ.  No. 
83-2210  (D.D.C.). 


Prospective  Payments  for  Medicare  Inpatient  Hospital  Services 
(published  interim  9/1/83,  final  1/3/84). 

Summary:   These  regulations  implement  Title  VI  of  the  Social 
Security  Amendment  of  1983  which  changed  the  method  of  payment 
for  inpatient  hospital  services  from  a  cost-based,  retrospective 
reimbursement  system  to  a  prospective  payment  system  based  on 
diagnosis. 

Court  Proceedings:   This  rule  has  experienced  a  broad-based 
challenge  to  the  method  of  determining  base  year  cost  and  weight 
assigned  to  DRGs.   These  suits  were  brought  in  January  by 
hospital  providers  who  have  not  yet  exhausted  administrative 
procedures.   In  addition,  a  case  was  brought  in  January  on  behalf 
of  those  groups  delivering  labor/delivery  room  service  seeking  to 
have  base  year  rate  calculations  redetermined.   D.C.  District 
Court. 

***** 

Department  of  Housing  and  Orban  Development 

One-Time  Mortgage  Insurance  Premium,  Amendment  to  Part  203  for 
Certain  Single  Family  Morgtages  Insured  under  the  National 
Housing  Act  (published  6/23/83). 

Summary:   This  rule  established  a  new  system  for  collecting 
certain  single  family  mortgages  which  HUD  insures  under  Section 
203  of  the  National  Housing  Act.   Under  this  new  system,  the 
borrower  pays  a  single  premium  when  the  mortgage  loan  is  closed 
so  that  lenders  are  not  forced  to  collect  and  remit  to  HUD 
monthly  installment  mortgage  insurance  premiums. 

Court  Proceedings:   None 


Department  of  Interior 

1981-83  Migratory  Game  Bird  Hunting  Regulations  (published  1981 
thru  1983) .   Twelve  final  rules. 

Summary:   The  Service  established  hunting  seasons,  daily  bag  and 
possession  limits,  and  shooting  hours  for  designated  groups  or 
species  of  migratory  game  birds  in  the  contiguous  United  States, 
Alaska,  Hawaii,  Puerto  Rico,  and  the  Virgin  Islands. 
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Court  Proceedings:   None 


Oil  and  Gas  Leasing  (Amendment  Increasing  Noncompetitive  Fee) 
(published  1/20/82) . 

Sunmary:   This  rule  increases  the  filing  fee  for  a 
non-competitive  oil  and  gas  lease  application  from  $25  to  $75. 

Court  Proceedings:   Thompson  v.  Watt,  D.C.  Circuit  Court  of 
Appeals,  Docket  No.  82-1528. 

***** 

Oil  and  Gas  Leasing — National  Petroleum  Reserve — Alaska 
(published  11/9/81) . 

Summary:   This  rule  outlined  procedures  for  oil  and  gas  leasing 
in  the  National  Petroleum  Reserve — Alaska — and  instituted  a 
competitive  bidding  system  for  awarding  leases  on  lands  in  the 
reserve  determined  suitable  for  oil  and  gas  leasing. 

Court  Proceedings:   None 
***** 

Acreage  Limitation  (43  CFR  426)  (published  12/6/83). 

Summary:   This  rule  established  policies  and  procedures  for 
administering  acreage  limitation  and  other  provisions  of  the 
Reclamation  Reform  Act  of  1982. 

Court  Proceedings:   None 
***** 

Conversion  to  Hydrocarbon  Leases  (published  5/24/82) . 

Summary:   Provides  for  procedures  to  connect  existing  oil  and  gas 
leases  and  valid  claims  to  combined  hydrocarbon  leases  in 
specified  tar  sand  areas. 

Court  Proceedings:   None 

***** 

Intergovernmental  Review  of  Department  of  Interior  Programs  and 
Activities  (published  1/14/83). 

Summary:   This  rule  revised  DOI ' s  program  for  coordination  with 
state  and  local  governments. 


34-925  0-84-38 
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Court  Proceedings:   None 
***** 


Department  of  Labor 

Suspension  of  Pension  Benefits  (published  12/4/81) . 

Summary:   Section  302(a) (3) (B)  of  the  Employee  Retirement  Income 
Security  Act  of  1974  (ERISA)  sets  forth  the  circumstances  under 
which  ERISA  permits  a  retiree's  pension  benefit  payments  to  be 
suspended  by  reason  of  the  retiree's  re-employment.   The 
Department's  "suspension  of  benefits"  regulation,  29  CFR 
2530 . 203-3 (b) (5) ,  states,  as  one  of  the  suspension  rules,  that  a 
plan  may  provide  that  an  employee  must  either  certify  that  he  is 
unemployed  or  supply  factual  information  sufficient  to  establish 
that  any  employment  does  not  include  service  for  which  benefits 
may  be  suspended. 

Court  Proceedings:   Bonner,  et.  al .  v.  Donovan  CV-83-5413-LTL (BX) 
(D.D.  Ca) .   On  August  19,  1983,  a  lawsuit  against  the  Secretary 
of  Labor  was  filed  on  behalf  of  the  trustees  of  the  Retirement 
Fund  Trust  of  the  Plumbing,  Heating  and  Piping  Industry  of 
Southern  California  (the  "trust"  or  "plan"),  seeking  a 
declaratory  judgment  with  respect  to  certain  rules  and  policies 
of  the  trust  relating  to  the  verification  of  employment  of 
retirees  who  may  be  ineligible  for  benefits  from  the  trust  by 
virtue  of  their  post  retirement  employment.   On  two  previous 
occasions,  the  Department's  staff  had  opined  that  under  the 
"suspension  of  benefits"  regulation,  the  trustees  of  the  plan 
would  not  be  permitted  to  withhold  the  payment  of  pension 
benefits  to  a  retiree  due  to  the  retiree's  failure  to  comply  with 
the  trust's  current  verification  of  employment  rules,  which 
require  the  retiree  to  furnish  annually  the  complete  front  page 
and  signature  page  of  his  or  her  federal  income  tax  return  and, 
where  earned  income  is  claimed  to  be  attributable  to  employment 
of  the  retiree's  spouse,  the  W-2  forms  of  the  spouse.   At  issue 
is  whether  the  plan  exceeded  its  authority  by  requiring  the 
retiree  to  furnish  all  of  that  federal  tax  information.   The 
Department  is  currently  engaged  in  settlement  discussions  with 
attorneys  for  the  plaintiffs. 


Suspension  of  Pension  Benefits  (published  9/30/81) . 

Summary:   This  rule  deferred  the  effective  date  of  regulation 
governing  the  circumstances  under  which  pension  plans  may  impose 
forfeitures  of  pension  benefits  due  to  employment  activity. 
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Court  Proceedings:   Bonner ,  et.  al.  v.  Donovan  CV-83-5413-LTL (BX) 
(D.D.  Ca) .   On  August  19,  1983,  a  lawsuit  against  the  Secretary 
of  Labor  was  filed  on  behalf  of  the  trustees  of  the  Retirement 
Fund  Trust  of  the  Plumbing,  Heating  and  Piping  Industry  of 
Southern  California  (the  "trust"  or  "plan"),  seeking  a 
declaratory  judgment  with  respect  to  certain  rules  and  policies 
of  the  trust  relating  to  the  verification  of  employment  of 
retirees  who  may  be  ineligible  for  benefits  from  the  trust  by 
virtue  of  their  post  retirement  employment.   On  two  previous 
occasions,  the  Department's  staff  had  opined  that  under  the 
"suspension  of  benefits"  regulation,  the  trustees  of  the  plan 
would  not  be  permitted  to  withhold  the  payment  of  pension 
benefits  to  a  retiree  due  to  the  retiree's  failure  to  comply  with 
the  trust's  current  verification  of  employment  rules,  which 
require  the  retiree  to  furnish  annually  the  complete  front  page 
and  signature  page  of  his  or  her  federal  income  tax  return  and, 
where  earned  income  is  claimed  to  be  attributable  to  employment 
of  the  retiree's  spouse,  the  W-2  forms  of  the  spouse.   At  issue 
is  whether  the  plan  exceeded  its  authority  by  requiring  the 
retiree  to  furnish  all  of  that  federal  tax  information.   The 
Department  is  currently  engaged  in  settlement  discussions  with 
attorneys  for  the  plaintiffs. 


Labor  Standards  Provisions  Applicable  to  Contracts  Federally 
Financed  (not  ever  published)  . 

Summary:   This  rule  is  authorized  under  Reorganization  Plan  No. 
14  of  1950  and  the  Leland  Act  in  order  to  coordinate  the 
administration  and  enforcement  of  the  labor  standards  provisions 
in  the  Davis-Bacon  Act  and  the  related  Acts  by  the  Department  of 
Labor  and  the  Federal  Contracting  Agencies. 

Court  Proceedings:  Rule  was  enjoined  by  U.S.  Court  of  Appeals 
before  publication.  (See  Procedures  for  Determination  of  Wage 
Rates — Davis  Bacon  below.) 


OSHA  Hearing  Conservation  Regulations  (published  8/21/81) . 

Summary:   This  rule  established  the  occupational  noise  standard 
and  specifies  elements  of  hearing  conservation  programs  (such  as 
requirements  for  monitoring  employee  noise  exposure,  annual 
audiometric  testing  for  employees  exposed  above  certain  levels, 
and  the  guidelines  for  selection  of  hearing  protectors). 

Court  Proceedings:   Forging  Industry  Assoc,  v.  Secretary  of 
Labor,  No.  82-1232  (4th  Cir.)   The  Forging  Industry  Association 
filed  its  petition  for  review  on  May  6,  1983.   The  National 
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Arbor ist  Association  intervened  on  the  side  of  the  petitioner, 
The  parties  and  intervenor  submitted  briefs.   The  parties  are 
awaiting  oral  argument;  no  date  has  been  set. 


Procedures  for  Determination  of  Wage  Rates — -Davis  Bacon 
(published  5/28/82) . 

Sunmary:   This  rule  establishes  procedures  for  determination  of 
prevailing  construction  wages  to  be  paid  by  federal  government. 

Court  Proceedings:   The  Department  issued  its  final  rules  on 
May  28,  1982.   This  rulemaking  was  challenged  in  a  suit  filed  in 
the  U.S.  District  Court  for  the  District  of  Columbia  (Building 
and  Construction  Trades  Department,  AFL-CIO,  et.  al.  v. 
Raymond  J .  Donovan  et.  al.).   In  its  decision  of  December  23, 
1982  (543  F.  Supp.  1282),  the  district  court  enjoined  the 
following  sections  of  the  regulations:   29  CFR  1.3  (exclusion  of 
Davis-Bacon  construction  in  wage  determinations);  1.7(b) 
(exclusion  of  metropolitan  data  in  wage  determinations),  1.7(d) 
helpers;  3.3  (b)  (elimination  of  the  requirement  for  weekly 
submission  of  payrolls  by  contractors);  5.2(n)(4), 
5.5 (a)  (1)  (ii)  (A) ,  and  5 . 5 (a)  (4)  (iv)  (helpers);  and  5.5(a)  (ii)  and 
5.6(a)(2)  and  (3)  (Copeland  Act  requirements). 

The  Department  appealed  this  injunction.   By  separate  notice  in 
the  Federal  Register  of  April  29,  1983,  the  Department 
implemented  those  provisions  of  the  final  rules  to  the  extent 
permitted  by  the  injunction  and  deferred  the  enjoined  provisions 
until  further  notice  pending  the  outcome  of  the  appeal. 

On  July  5,  1983,  the  U.S.  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  issued  a  decision  largely  upholding  the  enjoined 
provisions.   712  F.  2d  611.   However,  the  appeals  court  held 
invalid  one  aspect  of  the  helper  regulation  as  well  as  the 
regulatory  changes  concerning  the  Copeland  Act  requirements 
contained  in  sections  5.5(a)  (3)(ii)  and  5.6(a)(2)  and  (3),  which 
would  have  allowed  contractors  to  submit  weekly  statements  of 
compliance  in  lieu  of  payroll  information  on  each  employee. 

On  October  26,  1983,  the  Building  Trades  filed  a  petition  for 
writ  of  certiorari  in  the  U.S.  Supreme  Court  for  a  review  of  the 
appeals  court  decision.   On  January  16,  1984,  the  U.S.  Supreme 
Court  denied  the  petition,  thus  permitting  the  Court  of  Appeals 
to  issue  its  mandate  lifting  the  injunction  of  those  regulations 
which  were  upheld  by  the  appeals  court  decision.   Once  that 
mandate  is  issued,  and  the  district  court  enters  a  modified 
injunction,  the  Department  will  publish  a  Federal  Register  notice 
which  will  implement  and  announce  the  effective  data  of  the 
regulations  from  which  the  stay  will  be  lifted. 
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OSHA  Hazard  Communication  (published  11/25/83) . 

Sumaary:   This  rule  required  employers  in  manufacturing  firms  to 
implement  a  hazard  communication  program,  including  use  of  safety 
sheets,  labels,  and  training. 

Court  Proceedings:   United  Steelworkers  of  America  v.  Auchter, 
No.  83-3554  (3d  Cir.TI   Challenges  based  on  issues  including 
preemption,  trade  secrets,  scope,  specificity,  and  hazard 
determination  procedures  currently  are  being  heard  in  eight 
Circuit  Courts.   Eight  petitions  for  review  of  this  standard  have 
been  filed  in  five  circuits.   The  first  petition  filed  is  that 
listed  above.   The  Secretary  is  taking  action  to  transfer  all 
cases  filed  in  other  circuits  to  the  Third  Circuit  and  to  have 
the  transferred  cases  consolidated.   On  the  Secretary's  motion, 
the  Third  Circuit  has  held  the  briefing  schedule  in  abeyance 
pending  transfer  of  all  cases  to  the  Third  Circuit. 


OSHA  Occupational  Exposure  to  Lead  (published  12/11/81) . 

Summary:   This  rule  established  a  standard  which  would  limit 
exposure  to  50  ug/cubic  meter  and  blood  lead  levels  to 
60  ug/100  ml. 

Court  Proceedings:   United  Steelworkers  of  America  v.  Auchter, 
No.  83-1022  (D.C.  Cir.).   The  Steelworkers  filed  their  petition 
for  review  of  the  stay  on  September  20,  1982,  in  the  Third 
Circuit.   The  action  was  later  transferred  to  the  D.C.  Circuit 
and  consolidated  with  another  petition  filed  by  the  Steelworkers 
which  raised  the  same  issues.   Several  interested  parties 
intervened — the  Battery  Council,  United  Auto  Workers,  Lead 
Industry  Association  RSR  Corp.,  ASARCO,  and  the  National 
Association  of  Recycling  Industries.   The  parties  and  interveners 
submitted  briefs  and  oral  argument  was  held  on  January  18,  1984. 
The  parties  then  submitted  supplemental  memoranda.   The  parties 
are  awaiting  the  Court's  decision. 


Occupational  Noise  Exposure,  Hearing  Conservation  Amendment 
(published  3/8/83) . 

Summary:   This  rule  supplements  the  occupational  noise  standard 
and  specifies  elements  of  hearing  conservation  programs  (such  as 
requirements  for  monitoring  employee  noise  exposure,  annual 
audiometric  testing  for  employees  exposed  above  certain  levels, 
and  the  guidelines  for  selection  of  hearing  protectors) . 
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Court  Proceedings:   Chocolate  Mfrs.  Assoc,  v.  OSHA,  No.  81-1210 
(4th  Cir.).   The  CMA  filed  its  petition  for  review  on  March  13, 
1981.   The  case  was  later  consolidated  with  another  challenge  to 
the  noise  standard  filed  by  the  U.S.  Chamber  of  Conunerce.   The 
American  Iron  and  Steel  Institute  and  the  Forging  Industry 
Association  intervened.   The  briefing  schedule  was  held  in 
abeyance  pending  the  Secretary's  rulemaking  on  hearing 
conservation  amendments.   Following  promulgation  of  the  hearing 
conservation  amendment,  both  petitioners  withdrew  their  petitions 
for  review.   The  petitions  for  review  having  been  withdrawn,  the 
case  is  closed. 

***** 

Service  Contract  Act  Recordkeeping  and  Reporting  Requirements 
(published  10/27/83). 

Sunmary:   This  rule  provides  a  method  to  determine  the  prevailing 
wages  for  services  purchased  by  the  federal  government. 

Court  Proceedings:   The  Department  issued  its  final  regulation  on 
October  27,  1983.   This  rulemaking  was  challenged  in  a  suit  filed 
in  the  U.S.  District  Court  for  the  District  of  Columbia  (AFL-CIO, 
et.  al.  v.  Donovan,  et.  al.).   On  Friday,  January  27,  1984,  the 
Department  received  a  favorable  decision  from  the  district  court, 
upholding  in  all  respects  the  regulations.   The  regulations  went 
into  effect  on  the  sam.e  day.   \They  were  originally  scheduled  to 
go  into  effect  on  December  27,  but  pursuant  to  agreement  with  the 
plaintiffs,  the  Department  deferred  the  effective  date  until 
January  27.}   The  Department  has  been  advised  that  an  appeal  of 
the  district  court's  decision  was  filed  in  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia  on  or  about  February  1, 
1984. 


National  Science  Foundation 

Nondiscrimination  on  the  Basis  of  Handicap  in  Programs  and 
Activities  Benefitting  from  Federal  Financial  Assistance 
(published  3/1/82) . 

Summary:   This  rule  implements  section  504  of  the  Rehabilitation 
Act  of  1974,  29  U.S.C.  794,  providing  for  non-discrimination 
against  handicapped  persons.   Institutions  receiving  NSF  support 
will  be  required  to  consult  with  handicap  organizations,  prepare 
a  self  evaluation  plan,  and  correct  practices  inconsistent  with 
NSF's  rules. 

Court  Proceedings:   None 
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Office  of  Management  and  Budget 

Controlling  Paperwork  Burden  on  the  Public  (published  3/31/83) . 

Sunaary:   This  rule  implements  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  concerning  collections  of  information  and 
is  designed  both  to  "minimize  the  federal  paperwork  burden  for 
individuals,  small  businesses,  state  and  local  governments,  and 
other  persons"  and  "to  maximize  the  usefulness  of  information 
collected  by  the  federal  government." 

Court  Proceedings:   None 


Small  Business  Administration 

Small  Business  Investment  Companies  (published  9/30/83) . 

Summary:   This  rule  revised  and  reorganized  regulations  governing 
small  business  investment  companies. 

Court  Proceedings:   None 


Department  of  Transportation 

Delay  of  Implementation  of  First  Phase  of  the  "208  Standard" 
(Passive  Restraints)  (published  4/9/81) . 

Summary:   This  rule  delayed  implementation  of  NHTSA's  208 
standard  to  allow  time  for  rulemaking  to  consider  rescinding  the 
standard. 

Court  Proceedings:   Center  for  Auto  Safety  Petition  dismissed  due 
to  late  filing  (D.C.  Circuit). 


Rescission  of  NHTSA's  "208  Standard"  (Passive  Restraints) 
(published  10/29/81) . 

Summary:   NHTSA  rescinded  a  standard  that  would  have  required  all 
new  passenger  cars  to  be  equipped  with  an  air  bag  or  other 
passive  restraint  for  occupant  protection. 

Court  Proceeding:   The  rescission  was  declared  arbitrary  and 
capricious  by  both  the  Court  of  Appeals  and  the  Supreme  Court. 
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State  Farm  Mutual  Automobile  Insurance  Co.  v,  DOT,  680  F.2d  206 
(D.C.  Cir.  1982) ;  Motor  Vehicle  Manufacturers  Association  v. 
State  Farm,  103  S.Ct.  2856  (1983). 

***** 

Suspension  of  NHTSA's  "208  Standard"  (Passive  Restraints) 
(published  8/29/83) . 

Summary:   NHTSA  suspended  the  208  standard  in  August  1983  to 
allow  time  for  rulemaking  in  response  to  a  Supreme  Court  decision 
finding  the  agency's  prior  rescission  of  the  standard  arbitrary 
and  capricious. 

Court  Proceedings:   None.   The  Supreme  Court  vacated  NHTSA's 
rescission  of  the  208  standard  in  Motor  Vehicle  Manufacturers 
Association  v.  State  Farm,  103  S.Ct.  2856  (1983).   In  response, 
NHTSA  decided  to  conduct  further  rulemaking. 


Metropolitan  Washington  Airports  Policy  (published  11/27/81) . 

Summary:   This  amendment  revoked  portions  of  the  rule  issued 
September  15,  1980  regarding  the  following  aspects  of  National 
Airport  operations:   the  number  and  types  of  aircraft  operations, 
operation  and  scheduling  hours,  passenger  number  limits,  noise 
levels,  nonstop  service  parameters,  aircraft  equipment 
restrictions,  and  hourly  operation  allocation  among  different 
user  classes. 

Court  Proceedings:   City  of  Houston  v.  FAA,  679,  F.2d  1184  (5th 
Cir.  1982),  the  Court  rejected  a  challenge  to  the  validity  of  the 
1000  mile  perimeter  rule  (i.e.  nonstop  service  parameters).   ATA 
and  several  carriers  also  filed  lawsuits,  but  these  were 
withdrawn  voluntarily  after  discussions  with  FAA. 


Nondiscrimination  on  the  Basis  of  Handicap  (published  7/20/81) . 

Summary:   This  interim  final  rule  eliminated  the  mass  transit 
accessibility  requirements  of  Subpart  L  of  49  CFR  Part  27.   The 
rule  required  that  federally-funded  transit  operators  instead 
make  "special  efforts"  to  provide  transportation  services  for  the 
elderly  and  handicapped.   Subsequently,  section  317(c)  of  the 
STAA  of  1982  required  DOT  to  establish  minimum  service  criteria 
for  providing  accessible  transportation.   DOT  issued  a  proposal 
implementing  section  317(c)  on  9/8/83. 
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Court  Proceedings:   Paralyzed  Veterans  of  America  v.  Smith,  CD. 
Calif.  Civil  No.  CV-79-1979-WPG,  challenged  the  interim  DOT  rule. 
A  request  for  preliminary  injunction  was  denied. 


Part  581  Bumper  Standard  (published  5/20/82) . 

Sunaary:   This  rule  replaces  the  5  mile-per-hour  automobile 
bumper  standard  with  a  2  1/2  mph  standard. 

Court  Proceedings:   Center  for  Auto  Safety  v.  Steed,  pending 
before  the  D.C.  Circuit,  Docket  No.  82-1782.   Oral  argument  was 
held  12/5/83. 

***** 

Minimum  Levels  of  Financial  Responsibility  for  Motor  Carriers 
(published  6/11/81) . 

Summary:   This  rule  established  the  minimum  levels  of  financial 
responsibility  required  for  motor  carriers  of  property  operating 
in  interstate  or  foreign  commerce,  and  for  motor  carriers 
transporting  hazardous  materials  in  intrastate  or  interstate 
commerce. 

Court  Proceedings:   National  Tank  Truck  Carriers  v.  Lewis,  550 
F.Supp.ll3  (D.C.C.  1982).   Case  dismissed  due  to  lack  of 
standing. 

***** 

Railroad  Power  Brakes  (published  8/23/82) . 

Summary:   This  rule  revised  ERA' s  power  brake  regulations  by 
eliminating  or  modifying  five  sections  of  49  CFR  232. 

Court  Proceedings:   None 
***** 

Design  Standards  for  Highways  and  for  Resurfacing,  Restoring,  and 
Rehabilitating  Streets  and  Highways  (published  6/10/82) . 

Summary:   These  rules  permit  states  to  develop  resurfacing, 
restoration,  and  rehabilitation  criteria.   They  replaced  an 
earlier  policy  statement  concerning  federal  construction 
standards  and  exemption  granting. 


596 

MAJOR  FINAL    RDI.ES    CONT'D 
Page  32 

Court  Proceedings:   Center  for  Auto  Safety  v.  FHWA ,  D.D.C.  Civil 
No.  82-2824.   Case  settled  (dismissed  without  prejudice)  after 
the  STAA  of  1982  and  an  FHWA  policy  statement  addressed  the  issue 
the  Center  had  raised. 


Driver' s  Log  (published  11/26/82) . 

Summary:   The  Driver's  Log  is  a  daily  record  of  working-  hours 
kept  by  an  estimated  565,000  truck  and  bus  drivers.   DOT's  rule 
provided  considerable  flexibility  in  format,  eliminated  several 
data  requirements,  and  limited  the  record  retention  period  for 
both  motor  carriers  and  drivers. 

Court  Proceedings:   None 
***** 

Buy  America  Requirements — Surface  Transportation  Assistance  Act 
of  1982  (published  9/15/83).  '       ~~ 

Summary:   This  "Buy  America"  rule  specifies  the  conditions  under 
which  U.S.  produced  steel,  cement,  and  other  manufactured  goods 
must  be  used  for  a  project  financed  with  UMTA  (mass  transit) 
funds. 

Court  Proceedings:   None 
***** 

Amendment  of  NHTSA's  Safety  Standard  No.  108  to  Require  a 
Supplemental  Stop  Lamp  (published  10/18/83) . 

Summary:   This  rule  requires  a  high-mounted,  third  brake  light  on 
the  rear  of  all  new  passenger  cars. 

Court  Proceedings:   None 
***** 


Department  of  Treasury 

Interim  Regulation  Related  to  Handicap  Discrimination  under  the 
Revenue  Sharing  Program  (published  10/17/83) . 

Summary:   These  regulations  implement  the  prohibition  against 
handicap  discrimination,  as  provided  in  section  504  of  the 
Rehabilition  Act  of  1973,  as  amended  (29  U.S.  Code  794). 


597 

MAJOR  FINAL  ROLES  CONT'D 
Page  33 

Section  504  was  made  applicable  to  the  General  Revenue  Sharing 
program  by  its  inclusion  in  the  1974  amendments  to  the  Revenue 
Sharing  Act. 

Court  Proceedings:   Court  order  required  the  issuance  of  the 
final  rule. 

***** 


O.S.  Postal  Service 

Nine-Digit  Zip  Code  Proposal  (published  6/29/81) . 

Summary:  This  rule  establishes  an  incentive  for  companies  using 
the  bulk  rate  mail  program  by  allowing  a  discount  for  the  use  of 
a  nine  digit  zip  code. 

Court  Proceedings:   None 

***** 

Mr.  Hall.  This  list  of  107  rules,  a  copy  of  which,  as  I  say,  I  have 
included  with  this  statement,  does  not  include  the  major  rules  of 
the  independent  regulatory  agencies.  In  fact,  0MB  estimates  that  if 
both  types  of  agencies  are  considered.  Congress  would  be  required 
to  act  on  50  to  60  major  rules  each  year.  These  rules  cover  many 
complex,  often  technical  matters.  For  example,  three  of  the  major 
rules  on  the  0MB  list  are:  First,  "1981  Wheat,  Feed  Grains,  Soy- 
beans, and  Upland  Cotton  Determinations,  Regarding  Target 
Prices,  Loan  and  Purchase  Rates;"  that  is  out  of  the  Department  of 
Agriculture;  Second,  "Iron  and  Steel  Manufacturing  Point  Source 
Category  Effluent  Limitations  Guidelines,"  EPA;  and  Third,  "Vari- 
able Net  Profit  Share  Bidding  System  for  Outer  Continental  Shelf 
Oil  and  Gas  Leases,"  out  of  the  Department  of  Energy. 

We  must  ask  ourselves  whether  the  Congress  has  the  time  and 
expertise  to  carefully  consider  this  volume  of  rules  each  year. 

A  second  practical  consideration  raised  by  the  device  is  the  ques- 
tion of  accountability.  Who  would  actually  be  responsible  for  a  reg- 
ulatory decision  and  how  would  the  public  know  who  is  responsi- 
ble? If  the  public  does  not  know,  how  can  it  effectively  participate 
in  the  rulemaking  process?  As  stated  by  Assistant  Attorney  Gener- 
al Theodore  B.  Olson,  and  I  am  quoting: 

Moreover,  instead  of  increasing  the  involvement  of  elected  officials  in  decision- 
making, the  practical  effect  of  legislative  vetoes  is  to  impose  an  additional  bureauc- 
racy consisting  of  committee  and  subcommittee  staffs  over  the  existing  agency  bu- 
reaucracy. As  a  result,  the  process  becomes  even  more  mysterious  and  kafkaesque, 
intelligible  only  to  lobbjdsts. 

The  second  deals  with  legal  considerations.  The  legal  effect  of  a 
joint  resolution  of  approval  is  that  agency  major  rules  are  really 
just  recommendations  to  Congress.  They  have  no  legal  force  and 
effect  unless  passed  by  both  Houses  and  signed  by  the  President. 
Under  Chadha,  an  act  of  Congress  which  has  the  purpose  and 
effect  of  altering  the  legal  rights,  duties  and  relations  of  persons 
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outside  the  legislative  branch  is,  by  definition,  legislation,  citing 
Chadha.  If  this  conclusion  is  applied  to  joint  resolutions  of  approv- 
al, such  actions  will  be  laws,  and  not  rules.  If  this  analysis  is  cor- 
rect, there  are  considerable  implications  for  the  existing  system  of 
administrative  law. 

First,  since  the  rule  would  really  be  a  law,  the  only  remaining 
legal  challenge  would  be  on  the  grounds  of  constitutionality.  There 
is  no  requirement  that  Congress  follow  any  particular  procedures 
in  deciding  what  laws  to  pass,  and  certainly  that  is  the  God's  truth. 
[Laughter.]  Thus  the  requirement  of  the  Administrative  Procedures 
Act  might  have  no  legal  significance  for  major  rules.  As  expressed 
in  the  CRS  report  by  Frederick  Kaiser,  to  which  I  referred  above, 
and  I  am  quoting: 

This  feature,  according  to  critics  of  its  application  to  regulations  undercuts  the 
Administrative  Procedures  Act  requirements  for  agency  rulemaking.  It  arguably 
would  make  such  standards  moot,  since  agencies  would  no  longer  be  promulgating 
rules  but  would  become  advisory  bodies,  issuing  proposals  for  legislative  action  and 
eventually  for  public  laws. 

Even  if  the  device  included  a  provision  which  specifically  pre- 
served procedural  challenges,  I  believe  it  unlikely  that  courts 
would  overturn  rules  on  procedural  grounds  such  as  whether  a  rule 
was  an  emergency  or  whether  the  rulemaking  file  was  adequate, 
when  those  rules  have  passed  both  Houses  of  Congress  and  have 
been  signed  by  the  President.  Thus  in  a  very  basic  sense,  a  joint 
resolution  of  approval  would  work  against  recent  efforts  to  make 
agencies  more  thoughtful  and  exact  in  making  major  decisions  and, 
in  fact,  would  operate  to  legally  shield  careless,  inexact  or  superfi- 
cial agency  work. 

There  are  a  number  of  other  legal  questions  raised  by  this 
device,  examples  being: 

When  would  a  major  rule  be  ripe  for  judicial  review,  after  the 
agency  decision  or  after  enactment  of  the  resolution? 

How  would  major  rules  be  repealed  or  amended?  Would  an  Act 
of  Congress  be  required  to  effect  this? 

Since  major  rules  would  take  effect  only  if  adopted  by  Congress 
and  signed  by  the  President,  what  would  be  the  legal  consequence 
if  an  agency  promulgated  a  nonmajor  rule  which  was  arguably 
major?  Would  the  regulated  party  have  to  comply  with  the  rule 
anyway? 

What  would  happen  if  the  time  limit  for  approval  ran  out  before 
Congress  approved  the  rule  or  before  the  President  signed  it?  What 
would  happen  if  both  occurred  after  this  time  limit?  On  those  occa- 
sions, would  the  rule  have  any  legal  effect? 

Finally,  you  have  asked  me  to  address  the  impact  of  both  types 
of  resolutions  on  court  workload  and  de  novo  review.  I  believe  the 
impact  on  either  at  this  point  is  purely  speculative.  However,  I 
would  like  to  mention  one  area  where  workload  would  be  in- 
creased, possibly  substantially. 

Because  a  joint  resolution  of  approval  for  major  rules  means  that 
an  agency's  promulgation  of  a  major  rule  has  no  legal  effect  and 
force,  the  determination  on  whether  a  rule  is  major  will  be  critical. 
If  an  agency  decides  that  a  rule  is  major,  those  who  support  the 
rule  may  seek  judicial  review  to  overturn  that  decision  so  that  the 
Congress  and  the  President  will  not  have  to  approve  that  rule.  If 
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the  agency  decides  a  rule  is  nonmajor,  those  who  oppose  the  rule 
may  seek  judicial  review  to  overturn  the  decision  so  that  Congress 
and  the  President  will  have  to  approve  the  rule. 

Not  only  will  a  multiplicity  of  cases  ensue,  but  almost  certainly 
because  of  the  legal  consequences  of  the  Court  decision,  a  court 
ruling  will  have  to  be  made  before  the  agency  proceeds  with  that 
rule.  This  will  not  only  delay  the  rule  but  also  may  force  the  courts 
to  make  these  rulings  on  the  expedited  basis.  That  will  certainly 
increase  the  workload  of  the  already  overburdened  court  system. 

In  conclusion,  I  would  like  to  comment  that  I  have  mentioned 
only  a  few  of  the  considerations  raised  by  the  proposed  alternatives 
to  legislative  veto  in  area  of  agency  rulemaking.  From  these  few 
examples,  I  believe  it  is  clear  that  the  consequences  of  adopting 
these  proposed  alternatives  should  be  carefully  considered  before 
we  accept  either  approach. 

I  will  be  happy  to  answer  any  questions. 

I  would  like  to  make  this  additional  comment,  Mr.  Chairman, 
and  I  would  like  to  refer  to  a  presentation  that  you,  the  chairman 
of  this  committee  today,  made  before  the  House  Judiciary  Commit- 
tee on  July  21,  stating  that  Members  should  not  immerse  them- 
selves in  every  item  of  agency  regulation  and  adjudication,  a  task 
which  this  institution  has  no  capacity  to  manage.  Rather,  individ- 
ual situations  should  be  met  by  measured  representatives  tailored 
to  the  particular  circumstances. 

Mr.  Chairman,  you  further  concluded  that  a  long  range  strength- 
ening of  the  Congress  will  require  facing  the  need  for  major  struc- 
tural changes  in  congressional  oversight  techniques  and  the 
manner  in  which  Congress  legislates. 

Thank  you,  Mr.  Chairman. 

Mr.  MoAKLEY.  Actually,  a  lot  of  your  statements  were  things  that 
I  agree  completely  with.  I  think  that  many  times  we  would  be  re- 
versing the  process,  I  feel,  if  we  were  to  be  riding  herd  on  a  lot 
of  these  regulatory  agencies  because  we  would  not  have  the  time  to 
read  these  rules  and  regulations.  We  would  have  to  hire  more  staff, 
and  we  would  just  be  reversing.  We  would  make  them  the  legisla- 
tors down  there  and  us  the  regulatory  agencies  up  here. 

I  just  feel  if  Congress  faced  the  issue  squarely  and  when  we  were 
reporting  out  legislation,  instead  of  weaving  a  lot  of  gray  areas  so 
that  we  can  get  the  bill  through  committee,  if  we  addressed  it 
squarely  and  bit  the  bullet  when  we  were  writing  the  legislation  so 
that  not  only  would  other  Members  of  Congress  know  what  we 
meant  by  that  piece  of  legislation,  the  regulators  would  know  what 
we  meant  by  that  legislation,  I  am  sure  a  lot  of  our  problems  that 
we  ultimately  find  ourselves  in  would  be  cured. 

I  think  the  joint  resolution  of  approval  is  the  way  to  go.  I  think 
that  the  Supreme  Court  decision  made  it  perfectly  clear  that  any- 
thing we  did  with  any  kind  of  legislative  veto  in  it  after  that  would 
not  be  looked  upon  with  any  degree  of  happiness  by  the  Supreme 
Court.  So  I  think  we  have  to  be  very  careful. 

Yet,  I  do  not  think  we  have  to  throw  every  piece  of  legislation 
into  turmoil  that  has  a  legislative  veto  in  it.  I  disagree  with  the 
chairman  of  the  full  committee  on  this.  He  thinks  that  we  got  to  go 
out  and  fix  a  lot  of  these  things  that  we  have  done  in  the  past. 
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I  think  a  lot  of  them  will  iron  themselves  out,  and  I  just  think 
that  we  got  to  be  very  careful  with  any  legislation  coming  forward 
after  that  Supreme  Court  decision  came  down. 

The  committee  welcomes  your  testimony,  and  thank  you  very 
much  for  appearing  this  morning. 

Mr.  Hall.  Thank  you,  sir. 

Mr.  MoAKLEY.  The  next  gentleman  I  have  the  pleasure  of  intro- 
ducing is  a  former  colleague,  held  in  great  respect  and  esteem  by 
the  Congress,  and  when  he  was  tapped  for  that  nomination  to  serve 
on  the  U.S.  Court  of  Appeals,  we  bid  him  adieu  in  a  very  sad  way, 
and  we  are  very  happy  to  have  him  back  this  morning  testifying  on 
this  very  important  issue. 

The  Honorable  Abner  Mikva. 

STATEMENT  OF  HON.  ABNER  J.  MIKVA,  U.S.  COURT  OF  APPEALS 

Mr.  Mikva.  Mr.  Chairman,  thank  you.  It  is  a  distinct  privilege  to 
be  here.  I  admit  I  do  not  feel  quite  as  trepidatious  as  I  used  to  feel 
when  I  came  before  the  Rules  Committee  when  some  piece  of  legis- 
lation that  I  had  nursed  carefully  through  a  committee  was  hing- 
ing by  its  threads  as  to  whether  there  were  enough  votes  in  the 
committee  to  get  it  out.  I  am  more  relaxed.  That  is  true  about  my 
general  lifestyle.  So  I  particularly  welcome  the  opportunity. 

Mr.  MoAKLEY.  You  become  more  expert  the  further  you  get  away 
from  the  Halls  of  Congress.  [Laughter.] 

Mr.  Mikva.  If  I  may,  I  hope  you  will  accept  my  statement  for  the 
record,  and  I  would  just  like  to  summarize  it. 

Mr.  MoAKLEY.  Without  objection  the  entire  statement  will 
appear  in  the  record. 

Mr.  Mikva.  First  of  all,  I  very  much  want  to  associate  myself 
with  the  remarks  of  my  former  colleague.  Congressman  Hall.  I 
think  he  nailed  down  many  of  the  points  that  I  tried  to  make  in 
my  statement.  With  you,  I  doubt  that  there  is  any  real  question 
that  a  joint  resolution,  a  real  joint  resolution,  would  be  held  consti- 
tutional. 

Now,  if  sponsors  are  talking  about  a  joint  resolution  that  by- 
passes the  presentation  clause,  then,  of  course,  you  are  back  in  the 
same  bind. 

Mr.  MoAKLEY.  You  would  not  have  a  joint  resolution  if  it  by- 
passed the  presentation  clause. 

Mr.  Mikva.  Right.  It  is  a  two-House  veto,  and  that  would  run 
just  as  afoul  of  Chadha  as  the  one-House  veto.  But  if  you  are  talk- 
ing about  a  joint  resolution,  I  do  not  think  there  is  any  question 
that  it  would  pass  constitutional  muster;  in  that  sense,  if  Congress 
really  did  use  the  joint  resolution  process  to  approve  every  major 
rule  of  the  agencies,  I  might  get  my  golf  handicap  down  to  a  very 
low  number  because  that  would  remove  just  about  all  of  the  judi- 
cial review  that  now  exists. 

We  do  not,  and  I  repeat  emphatically,  we  do  not  review  the  pro- 
cedures by  which  Congress  handles  its  own  processes.  There  are 
some  very  firm,  established  constitutional  doctrines,  judicial  doc- 
trines— such  as  the  enrolled  bill  rule  and  the  journal  entry  rule — 
which  say  that  if  Congress  has  passed  a  law  and  it  has  been  signed 
by  the  President,  we  do  not  go  back  behind  it  to  see  whether  you 
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gave  the  witnesses  due  process  or  whether  you  heard  all  the  evi- 
dence. 

I  think  whatever  complaints  may  be  made  by  my  branch  of  gov- 
ernment, we  do  understand  the  primacy  of  the  legislative  branch.  I 
cannot  resist  telling  an  anecdote  about  my  court.  Not  too  long  ago 
one  of  your  colleagues  complained  about  the  manner  in  which 
Speaker  O'Neill  had  allocated  the  slots  on  this  committee,  as  a 
matter  of  fact,  as  well  as  the  Ways  and  Means  Committee  and  the 
Appropriations  Committee,  complaining  that  the  Speaker  had  not 
followed  the  mathematical  ratios  that  were  established  by  the  last 
election. 

The  counsel  for  your  colleague  got  very  wound  up  in  trying  to 
say  why  the  court  should  set  the  Speaker  straight  and  he  waved 
his  fist  at  the  panel  and  he  said,  "We  want  this  court  to  tell  Speak- 
er O'Neill  that  he  has  to  be  fair,  that  he  cannot  do  things  like  that, 
that  he  has  got  to  follow  the  mandate  of  the  people." 

One  of  my  colleagues  leaned  forward  and  said,  "Is  there  any- 
thing else  you  want  us  to  tell  the  Speaker  while  we  are  at  it?" 
[Laughter.]  It  should  not  surprise  you  to  know  that  the  court  de- 
clined to  exercise  that  invitation. 

So  the  good  news  is  that  you  would  reduce  substantially  the 
amount  of  judicial  review.  The  bad  news  is  that  it  would,  as  you 
pointed  out,  Mr.  Chairman,  totally  upset  the  administrative  proc- 
esses as  we  know  it  in  this  country. 

I  do  not  think  that  the  Congress  could  meaningfully  exercise  that 
kind  of  reviewing  authority  to  decide  when  a  major  rule  should  be 
approved  and  when  it  should  not. 

Mr.  MoAKLEY.  I  think  what  we  would  have  to  do,  Judge,  is  that 
we  would  have  to  get  the  people  down  at  the  regulatory  agency  and 
put  them  on  our  congressional  payroll  so  they  could  give  us  the 
advice. 

Mr.  MiKVA.  Absolutely. 

Mr.  MoAKLEY.  We  could  just  be  changing  hats. 

Mr.  MiKVA.  You  would  be  changing  hats.  I  voted,  and  I  suspect 
you  did,  too,  Mr.  Chairman,  I  voted  to  exercise  the  legislative  veto 
in  the  Chadha  case.  I  was  a  Member  of  the  House  then.  I  went 
back  and  looked  at  the  Congressional  Record  for  that  day. 

Mr.  Chairman,  for  the  life  of  me,  I  cannot  remember  why  I  voted 
to  override  the  decision  of  the  administrative  la^'^  judge.  Even  after 
someone  has  explained  it  to  me  since,  I  am  still  not  sure  why  I  did 
it;  I  suspect  why  I  did  it  was  because  the  chairman  of  the  subcom- 
mittee of  the  judiciary  committee  came  to  the  floor — and  there 
were  probably  a  half  a  dozen  people  present  on  the  floor — and  he 
said  this  is  important  that  we  vote  this  way  to  exercise  our  appro- 
priate authority  and  jurisdiction;  when  the  rest  of  us  came  onto  the 
floor  from  our  committees  or  offices  or  wherever  we  were  when  the 
bells  rang,  someone  was  standing  at  the  door  saying  vote  aye,  and 
if  it  was  a  bellweather  that  we  trusted,  we  voted  aye. 

Mr.  MoAKLEY.  I  am  always  impressed  with  the  people  who  are 
explaining  legislation  from  afar  in  telling  what  the  legislative 
intent  was  when  people  on  the  subcommittee  and  the  committee 
sometimes  do  not  know  what  the  legislative  intent  w£is. 

Mr.  MiKVA.  That  is  right. 
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Which  is  why  I  might  say  I  really  do  think  now  as  a  matter  of 
policy,  if  not  as  a  matter  of  constitutionality,  that  there  were  ex- 
cesses to  the  way  that  the  Congress  used  the  legislative  veto,  and  I 
think  Chadha  was  one.  That  looked  so  much  like  a  judicial  pro- 
ceeding; it  looked  very  much  like  Congress  was  ex  post  facto  and 
post  hoc  and  without  anything  resembling  due  process  interfering 
with  an  individual's  rights  to  stay  in  this  country  and  saying,  "Get 
out."  That  is  something  Congress  should  not  do,  and  I  think  the 
courts  probably  exercised  the  appropriate  constitutional  judgment 
in  saying  you  should  not. 

I  wish  they  had  limited  their  decision  to  the  facts  at  hand.  Un- 
fortunately, as  Justice  Powell  said,  they  painted  with  a  very  broad 
brush  and  they  may  have  thrown  out  a  lot  more  than  is  necessary. 

Mr.  MoAKLEY.  I  am  convined,  too,  Abner,  that  the  court  on  other 
occasions  has  sidestepped  even  addressing  the  legislative  veto  be- 
cause I  do  not  think  they  wanted  to  tackle  it.  It  is  my  belief  that 
the  reason  they  did  come  in  with  a  broad  brush  and  jumped  into 
the  middle  with  both  feet  is  because  of  the  veto  legislation  was 
speeding  through  the  Senate  and  the  overwhelming  number  of 
Members  that  were  on  the  generic  legislative  veto  which,  again,  is 
a  different  situation  than  addressing  each  piece  of  legislation  on  a 
case-by-case  basis  and  then  determining  whether  a  legislative  veto 
should  apply  rather  than  just  giving  the  legislature  a  broad  generic 
legislative  veto  which  I  think  throws  the  whole  process  out  of 
whack. 

Mr.  Mikva.  I  think  you  put  your  finger  right  on  the  problem. 
One  of  the  reasons  that  I  have  reluctantly  declined  to  sit  on  any  of 
these  cases  is  that  I  was  part  of  a  dog  and  pony  show  with  Con- 
gressman Levitas — as  you  recall,  he  was  one  of  the  sponsors  of  ge- 
neric veto  legislation — I  was  one  of  the  opponents,  and  I  kept  ex- 
pressing the  same  concern  that  you  are  now  expressing  that  we 
were  taking  a  good  idea  that  maybe  should  be  used  very,  very  se- 
lectively and  trying  to  apply  it  to  all  agency  rules.  It  just  made  no 
sense. 

I  would  hope  that  as  Congress  addresses  the  problem  that  has 
been  created  by  Chadha  that  they  exercise  their  options  very  selec- 
tively. I  think  that  the  worst  thing  of  all  would  be  to  subject  all 
major  rules  of  all  agencies  generically  to  some  kind  of  congression- 
al review. 

First  of  all,  the  notion  that  Congress  has  been  rendered  totally 
impotent  by  Chadha  is  just  nonsense.  The  first  and  foremost  power 
of  the  Congress  is  the  oversight  function,  and  it  is  exercised  in 
thousands  of  ways. 

I  have  always  found  it  amazing  how  an  appropriate  committee — I 
was  going  to  say  Appropriations  Committee,  but  it  does  not  even 
have  to  be  the  Appropriations  Committee — an  appropriate  commit- 
tee can  very  much  get  the  attention  of  an  agency  when  it  really 
wants  to. 

If  they  make  it  known  to  the  agency,  whether  it  is  the  Federal 
Trade  Commission  or  the  Internal  Revenue  Service  or  whoever 
that  Congress  is  looking  very  closely  at  their  procedures  and  their 
actions,  you  do  not  need  a  legislative  veto  to  get  that  agency  to 
start  comforming  to  its  mandate. 
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As  you  pointed  out,  if  Congress  will  do  its  job  better  in  the  first 
place  and  be  more  specific  in  the  mandate  they  are  handing  down, 
most  bureacrats,  most  agency  officials  are  not  looking  for  ways  to 
spite  Congress  or  to  thwart  the  will  of  Congress. 

When  you  send  them  a  broad  message  saying  to  love  justice,  do 
mercy  and  walk  humbly  with  their  God,  they  obviously  are  not 
going  to  know  very  much  of  what  you  had  in  mind  and  they  are 
going  to  do  the  best  they  can. 

Mr.  MoAKLEY.  Especially  if  it  is  said  through  the  Appropriations 
Committee,  they  would  walk  a  lot  more  humbly. 

Mr.  MiKVA.  They  certainly  do  walk  humbly  there. 

I  think  that  in  the  long-run,  the  continued  exercise  by  the  Con- 
gress of  its  discretion  in  looking  at  what  the  agencies  are  doing  and 
applying  individual  judgments  to  individual  pieces  of  legislation  is 
a  much  better  way  of  getting  at  this  problem  than  any  kind  of  ge- 
neric approach,  particularly  since  we  do  so  much  in  this  country  by 
administrative  law.  It  is  a  fourth  branch  of  government  whether 
we  like  to  admit  it  or  not. 

We  could  not  begin  to  run  the  complicated  agencies,  the  compli- 
cated functions  that  the  Congress  has  decreed  should  be  run,  if  it 
were  not  for  the  administrative  agencies,  and  we  can  talk  about 
the  pointy-headed  bureaucracy  all  we  want;  without  them  there 
would  be  no  government. 

It  seems  to  me  that  for  Congress  to  now  say,  "Well,  we  are  going 
to  take  back  all  that  power  and  exercise  it  ourselves,"  is  not  realis- 
tic. I  have  not  noticed  the  tremendous  amount  of  spare  time  that 
Members  of  Congress  have  that  they  need  to  fill  up  with  reading 
some  of  these  complicated  rules  that  Congressman  Hall  put  in  the 
record. 

Mr.  MoAKLEY.  You  can  just  imagine,  too,  a  Member  having  some 
real  undue  pressure  brought  to  him  from  some  big  corporation  that 
has  been  adversely  affected  by  a  decision,  whether  rightfully  or 
wrongfully,  and  the  impetus  if  this  gets  on  the  floor,  and  because  of 
the  expedited  procedures,  you  are,  in  effect,  taking  the  gavel  away 
from  the  Speaker,  and  some  of  the  life  and  death  matters  would  be 
put  on  the  back  burner  to  settle  some  kind  of  a  regulatory  proposal 
that  just  came  out  of  one  of  the  agencies. 

Mr.  MiKVA.  It  would  be  government  by  loud  minority  I  am 
afraid.  Whoever  could  make  a  lot  of  noise  to  an  individual  Member 
or  a  small  group  of  Members  could,  in  effect,  carry  the  day,  and 
that  is  not  the  way  we  want  the  government  to  run,  and  that  is  not 
the  way  the  agencies  run  it. 

There  are  elaborate  protections,  for  instance,  on  the  agencies  to 
see  to  it  that  in  their  adjudicative  process,  when  they  are  doing 
rulemaking  and  adjucations  of  this  kind  that  they  are  protected 
from  ex  parte  contacts,  and  all  the  kinds  of  things  that  not  only 
are  permitted  but  accepted  as  a  part  of  the  way  that  Congress  does 
its  work  when  Congress  is  dealing  generally.  I  love  that  quote  that 
Justice  Powell  used  in  his  concurring  opinion  in  Chadha  in  which 
he  reminded  you  all  that  Chief  Justice  Marshall  said  that  Con- 
gress' job  is  to  deal  in  the  large  problems  of  the  day— I  am  para- 
phrasing; Chief  Justice  Marshall  said  it  much  more  eloquently. 
Congress  does  its  job  when  it  writes  with  a  broad  pen.  The  lesser 
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tasks  should  be  allowed  to  others.  I  think  that  is  certainly  true  of 
the  specific  rules. 

I  hope  that  when  all  is  said  and  done  and  when  Congress  exer- 
cises its  discretion,  Congress  will  continue  to  act  as  the  first  branch 
of  government,  whether  it  passes  some  specific  responses  to 
Chadha  or  not. 

Mr.  MoAKLEY.  No  one  needs  to  say  that  some  people  feel  that 
Congress  is  almost  impotent  because  of  this  rule  and  regulation.  I 
can  recall  when  I  was  in  the  field  of  practicing  criminal  law  before 
I  came  to  Congress,  and  when  Mapps  v.  Ohio  first  came  in  where 
they  did  away  with  illegal  search  and  seizure.  Well,  you  would 
think  that  you  took  the  badge  and  club  and  uniform  away  from  the 
police  department.  They  felt  they  would  never  be  able  to  make  an 
arrest  because  now  they  had  to  get  a  warrant  before  they  broke 
those  doors  down  that  they  had  been  doing  for  years. 

I  agree.  I  think  that  many  of  the  things  that  probably  carry  a 
legislative  veto  that  has  been  nullified  by  the  Supreme  Court  I  am 
sure  will  never  be  tested.  The  War  Powers  Act.  What  do  we  do? 
Dispatch  an  ambassador  to  some  foreign  country  and  then  declare 
war  and  have  him  test  it  to  see  if  the  War  Powers  Act  worked?  I  do 
not  know  how  you  do  that. 

But  I  think  some  of  the  Members  have  become  a  little  too  con- 
cerned with  trying  to  go  back  into  history  and  rectify  some  of  the 
bills  that  carry  legislative  vetoes.  I  think  on  a  case-by-case  decision 
as  they  some  up,  that  will  all  be  taken  care  of 

Mr.  MiKVA.  Let  me  add,  Mr.  Chairman.  I  was  delighted  that,  in 
your  opening  statement,  you  commented  on  the  more  intelligent 
use  of  the  severability  clause.  I  think  that  is  a  tool  that  Congress 
has  not  used  for  200  years  or  almost  that  long. 

Mr.  MoAKLEY.  That  is  right.  If  we  just  say  that  this  is  sever- 
able  

Mr.  MiKVA.  Or  this  is  inseverable.  For  instance  in  Chadha,  you 
could  have  gotten  exactly  the  result  you  wanted  simply  by  saying 
that  if  this  portion  that  delegates  the  power  to  an  adniinistrative 
law  judge  is  deemed  unconstitutional,  the  whole  delegation  is  inse- 
verable. 

Mr.  MoAKLEY.  That  none  of  this  is  severable  so  it  comes  back  to 
the  Congress. 

Mr.  MiKVA.  So  it  comes  back  to  the  Congress,  and  nobody  has  the 
authority  to  suspend.  So  I  would  hope  that  again  the  ingenuity  of 
this  institution  is  much  greater  than  some  of  its  critics  or  even 
some  of  its  Members  recall. 

Mr.  MoAKLEY.  Well,  coming  from  you  I  appreciate  it  very  much. 
Thank  you  very  much.  Thank  you  for  appearing  before  the  commit- 
tee. 

Mr.  MiKVA.  Thank  you. 

[Mr.  Mikva's  prepared  statement  follows:] 
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STATEMENT  OF 

U.S.  CIRCUIT  JUDGE,  ABNER  J.  MIKVA 

DISTRICT  OF  COLUMBIA  CIRCUIT 

BEFORE  THE 

RULES  COMMITTEE  OF  THE  U.S.  HOUSE  OF  REPRESENTATIVES 

MARCH  21,  1984 

Mr.  Chairman  and  Members  of  the  Committee,  I  appreciate 
the  opportunity  to  join  in  this  most  important  dialogue 
involving  a  fundamental  structure  of  our  government.   Whether 
one  agrees  with  all  that  Justice  Powell  said  in  his  concurring 
opinion  in  Immigration  and  Naturalization  Service  v.  Chadha,  it 
is  hard  to  fault  his  concern  about  the  Supreme  Court's  use  of  a 
very  broad  brush  to  decide  the  case.   As  he  put  it,  "The 
breadth  of  this  holding  gives  one  pause." 

I  had  so  freely  expressed  my  own  views  on  the  use  of  the 
legislative  veto  when  I  was  in  Congress  that  I  have  not  sat  and 
will  not  sit  on  a  case  involving  this  issue  that  has  or  may 
come  before  my  Court.   So  I  claim  that  I  have  retained  my  right 
to  express  my  views.   First,  I  think  that  Congress  did  make 
excessive  and  unconstitutional  use  of  the  legislative  veto  in 
the  rash  of  laws  passed  in  the  last  15  years.   Second,  I  think 
the  Supreme  Court  wrote  with  an  overly  broad  pen  in  Chadha, 
depriving  Congress  of  more  authority  than  was  warranted.   But 
the  sweeping  language  of  Chadha  does  not  justify  engraving  an 
equally  sweeping  and  fundamental  change  in  the  system  of 
government  that  has  served  us  so  well  so  long.   I  believe  that 
Congress  can  reclaim  much  of  its  lost  turf  without  drastic 
changes  in  the  way  Congress  does  its  work. 

The  post-Chadha  impotency  of  Congress  in  this  arena  is 
grossly  exaggerated.   Let  me  give  you  one  example.   You  will 
recall  that  in  Chadha,  when  the  Court  found  the  legislative 
veto  constitutionally  invalid,  it  went  on  to  find  that  the 
legislative  veto  clause  was  severable  from  the  grant  of 
authority  to  the  Immigration  and  Naturalization  Service  to 
suspend  deportation  in  the  first  place.   Suppose  Congress  had 
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specifically  said  that  the  clause  was  inseverable  from  the 
grant  of  authority.   The  result  sought  in  Chadha  specif icially 
—  denial  of  the  suspension  of  deportation  —  would  have  been 
achieved. 

In  many  cases,  this  will  indeed  throw  out  the  baby  and  the 
bathwater,  but  there  are  so  many  variations  on  this  theme  — 
particularly  by  creative  use  of  the  appropriations  powers  of 
Congress  —  that  I  think  courts  will  be  hard-pressed  to  uphold 
a  full  application  of  Chadha. 

There  are  other  remedies  being  discussed.   My  colleague. 
Judge  Stephen  Breyer,  who  formerly  toiled  so  ably  in  the 
vineyards  of  the  Senate  Judiciary  Committee  and  who  has 
testified  before  this  Committee,  has  suggested  a  "fast-track" 
procedure,  whereby  Congress  would  "confirm"  the  exercise  of 
executive  action  in  a  routine  "fast-track"  confirmatory  action 
that  would  in  fact  be  a  legislative  enactment  presented  to  the 
President.   If  Congress  chose  not  to  confirm  such  executive 
action,  i.e.  "veto"  the  action,  there  would  be  a  derailment 
from  the  fast-track  by  either  House,  and  the  "veto"  (or  "non- 
confirmation")  would  be  effected. 

Professor  Larry  Tribe  has  suggested  all  of  the  above 
alternatives  as  well  as  analogies  to  federal  rules  procedures, 
which  he  calls  a  "report  and  wait"  mechanism.   Bills  have  been 
introduced  in  both  Houses  which  would  codify  the  "report  and 
wait"  procedure  as  to  all  significant  agency  rules,  and  utilize 
the  "fast-track"  approach  to  oversight  such  rules. 

There  are  difficulties  with  these  proposals.   The  so 
called  "fast-track"  proposal  would  in  effect  preclude  the 
agency  from  adopting  any  rule,  or  at  least  any  significant 
rules.   The  agencies'  sole  power  would  be  to  "recommend"  such 
rule  for  approval  as  a  separate  piece  of  legislation.   The 
basic  premise  of  administrative  law  has  always  been  that 
Congress  has  neither  the  expertise  nor  the  time  to  do  all  the 
rulemaking  necessary  to  achieve  a  desired  public  goal.   That 
premise  is  destroyed  if  Congress  insists  on  keeping  total 
control  over  rulemaking.   Such  a  proposal  also  contemplates 
some  drastic  reviews  of  the  parliamentary  procedures  of  both 
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House  and  Senate.   While  such  changes  could  be  made,  both 
bodies  are  understandably  reluctant  to  tinker  with  their 
operating  mechanisms.   The  House  particularly  needs  the 
discipline  of  the  present  procedures.   Any  automatic  bypassing 
of  the  Rules  Committee  and  other  screening  devices  could  cause 
serious  problems. 

Let  me  emphasize  that  the  so  called  "fast-track"  solution 
entails  the  actual  passing  of  a  bill  by  both  Houses  and  its 
presentation  to  the  President  for  approval.   Any  joint 
resolution  seeking  to  bypass  the  President  would  raise 
questions  identical  to  those  involved  in  the  Chadha  case.   In 
other  words,  under  the  reasoning  of  the  majority  opinion,  a 
two-house  veto  would  not  fare  any  better  than  a  one-house  veto. 

Whatever  the  alternatives  that  Congress  devises,  I  hope 
that  the  great  policy  debate  that  was  ongoing  when  I  left  the 
most  powerful  branch  of  government  is  not  put  aside  —  simply 
to  joust  with  the  Chadha  case.   There  were  excesses  to  the  use 
of  the  legislative  veto  —  as  a  matter  of  policy  and  wisdom,  if 
not  as  a  matter  of  the  Constitution.   I  voted  to  override  the 
INS  in  the  Chadha  matter,  and  for  the  life  of  me  I  cannot  tell 
you  why  —  even  after  I  reread  the  Congressional  Record  for  the 
day  on  which  the  House  of  Representatives  "vetoed"  a 
quasi- judicial  decision  by  an  Administrative  Law  Judge  who 
first  decided,  on  a  factual  basis,  that  Mr.  Chadha  should  not 
be  deported  under  the  applicable  legal  standards. 
Congressional  intervention  in  that  kind  of  proceeding  is 
exactly  the  kind  of  legislative  veto  that  should  not  be  sought 
nor  used,  whether  constitutionally  available  or  not.   Indeed, 
it  "looks  like"  Congress  seeking  to  overturn  a  judicial 
decision,  not  as  a  precedent,  not  as  a  decision  of  legislative 
policy  for  the  future,  but  as  a  retroactive,  ex-post-facto 
judgment  about  an  individual's  rights  under  the  law.   Whether 
constitutionally  permissible  or  not,  those  are  the  excesses  to 
the  legislative  veto  which  Congress  should  avoid.   One  might 
have  wished  that  the  Court  had  limited  its  decision  to  such  a 
narrower  scope.   One  can  hope  that  such  a  narrowing  may  yet 
occur. 
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I  would  hope  that  the  Congress  would  act  'less 
precipitously  and  less  sweepingly  than  the  example  that  was  set 
for  you  by  my  branch  of  government.   Maybe  there  should  be 
individual  "report  and  wait"  and  "fast-track"  approaches  for 
some  agencies  and  some  rules.   Maybe  some  concerns  can  be 
accommodated  through  judicious  use  of  the  severability  clauses, 
or  of  the  appropriations  power.   In  any  event,  the  fabric  of 
administrative  government  and  administrative  law  is  so  complex 
and  sensitive  to  big  changes,  that  I  hope  the  Congress  acts 
deliberately.   The  ultimate  power  is  yours,  and  the  policy 
judgments  are  yours  to  make.   But  there  is  an  incredible  amount 
of  government  necessarily  and  properly  performed  by  executive 
agencies.   The  remedial  measures  that  Congress  takes  can  have  a 
tremendous  impact  on  how  we  all  perform. 

Unhappiness  with  the  performance  of  some  administrative 
agencies  is  not  a  new  event.   From  the  time  the  Interstate 
Commerce  Commission  was  first  created.  Congress  has  sought  ways 
to  make  the  agencies  carry  out  their  statutory  mandates  more 
faithfully  and  more  effectively.   Recently,  proposals  have  been 
made  to  require  de  novo  review  in  the  courts  of  all  agency 
actions.   I  doubt  that  my  branch  of  government  could  be  very 
useful  in  that  role.   Again,  the  basic  premise  underlying  the 
creation  of  administrative  agencies  was  the  need  for  a  body  of 
specialists-experts  to  adminster  a  statutory  mandate.   While 
judges  sometimes  claim  great  expertise,  we  are  generalists,  not 
specialists.   For  the  same  reasons  that  Congress  cannot  do  the 
rulemaking,  courts  cannot  do  the  rulemaking. 

Whatever  control  rods  are  fashioned  by  the  Congress  that 
either  replace  or  partially  restore  the  legislative  veto,  the 
most  important  control  Congress  has  is  its  oversight   function. 
If  the  agency  is  not  carrying  out  its  mandate  in  any  fashion. 
Congress  can  create  a  new  agency  or  a  new  mandate.   Sometimes 
it  is  amazing  how  fast  a  agency  can  respond  when  Congress 
indicates  that  it  is  giving  its  full  attention  to  the 
performance  of  that  agency.   Justice  Powell  quoted  Chief 
Justice  Marshall  about  the  need  for  Congress  to  perform  as 
generalists:  "It  is  the  peculiar  province  of  the  legislature  to 


609 

prescribe  general  rules  for  the  government  of  society;  the 
application  of  those  rules  would  seem  to  be  the  duty  of  other 
departments."   Oversighting  is  the  best  example  of  Congress 
performing  in  the  manner  that  Chief  Justice  Marshall  thought 
proper. 

The  options  that  Congress  has  available  to  remedy  the 
excessive  sweep  of  Chadha  are  numerous.   The  Constitution  does 
not  list  Congress  as  the  first  branch  of  government  by 
accident.    I  hope  you  exercise  your  options  selectively. 

Mr.  MoAKLEY.  I  see  Hon.  Thomas  N.  Kindness  has  arrived.  Mr. 
Kindness,  once  again,  thanking  you  for  making  yourself  available. 
I  know  that  you  worked  firsthand  on  this  matter  for  many,  many 
years. 

STATEMENT  OF  HON.  THOMAS  N.  KINDNESS,  A  REPRESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OF  OHIO 

Mr.  Kindness.  Thank  you,  Mr.  Chairman.  As  young  as  I  am,  I  do 
not  know  that  it  could  be  so  many. 

Mr.  MoAKLEY.  Well,  everjrthing  is  relative.  [Laughter.] 

Mr.  Kindness.  I  certainly  appreciate  the  opportunity,  Mr.  Chair- 
man, to,  again,  participate  in  the  subcommittee's  deliberations 
about  the  matter  of  the  interaction  between  the  legislative  and  ex- 
ecutive branches  and  independent  agencies  with  respect  to  rule- 
making. 

I  am  hopeful,  as  I  am  sure  many  are,  that  your  hearings  will 
result  in  a  thoughtful  and  reasoned  legislative  response.  As  you  re- 
quested, I  will  focus  comments  today  on  the  effects  and  ramifica- 
tions of  the  various  legislative  review  mechanisms  which  have  been 
put  forward  since  the  Chadha  decision. 

Increasingly,  in  recent  years,  agency  rulemaking  has  been  chal- 
lenged in  the  various  courts  of  appeals.  Today  almost  every  rule- 
making of  major  import  is  appealed,  and  the  appeal  process  has 
become  a  part  of  the  rulemaking  process.  I  think  it  may  be  useful 
to  look  at  the  causes  of  this  development  before  considering  the  ef- 
fects of  new  legislation  on  the  judicial  system. 

Naturally,  I  think  that  a  different  point  of  view  would  be  reflect- 
ed from  the  judicial  branch,  but  looking  at  it  from  the  standpoint 
of  the  legislative  part  of  our  Government,  it  appears  to  me  that  in- 
formal rulemaking  is,  of  course,  the  process  utilized  by  the  execu- 
tive branch  and  independent  agencies  to  produce  regulations 
having  the  full  force  and  effect  of  law.  Hopefully,  such  regulations 
should  reflect  congressional  intent  and  should  be  no  more  nor  less 
extensive  in  their  coverage  of  subject  matter  or  persons  than  was 
intended  by  the  Congress.  An  obvious  reason  for  judicial  involve- 
ment in  rulemaking  is  to  resolve  the  question  of  whether  a  rule  is 
consistent  with  legislative  intent. 
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Some  have  suggested  that  the  Chadha  decision  will  somehow 
force  the  Congress  to  be  more  specific  in  its  enactments.  While  I 
would  certainly  agree  with  and  laud  any  efforts  for  Congress  to  be 
more  specific  in  its  enactments,  thus  lessening  the  discretion  of 
agencies  and  the  opportunity  for  judicial  involvement  and  eliminat- 
ing the  need  for  a  congressional  veto,  perhaps,  in  the  ultimate, 
while  I  strongly  encourage  more  precise  and  explicit  language  in 
statutes,  I  am  not  confident  that  significant  drafting  improvement 
will  really  come  about.  This  is  so  because  the  Congress,  as  we 
know,  as  a  legislative  body,  naturally  turns  to  less  than  exact  lan- 
guage in  many  cases  in  order  to  gain  compromise  on,  or  passage  of, 
controversial  measures.  I  do  not  think  it  will  ever  be  any  different 
or  substantially  different.  More  than  careful  drafting  would  be  re- 
quired to  overcome  the  loss  of  the  legislative  veto. 

Another  reason  for  the  great  presence  or  greater  presence  of  the 
judiciary  in  rulemaking  is  the  increasing  complexity  of  the  rules 
that  are  involved  and  the  consequent  need  for  more  complete 
record  to  substantiate  those  rules.  The  procedures  are  becoming,  in 
effect,  more  and  more  precise  and  more  court-like  in  terms  of  how 
those  rules  are  arrived  at. 

Here  we  find  the  required  procedure  in  the  Administrative  Pro- 
cedure Act  being  significantly  supplemented  by  court-made  law 
simply  because  Congress  has  not  updated  the  Administrative  Pro- 
cedure Act  to  keep  pace  with  the  growing  complexity  and  volume 
of  rulemakings.  This  is  an  area  in  which  I  believe  that  Congress 
can  act  decisively.  I  commend  the  chairman  of  the  Judiciary  Com- 
mittee's Subcommittee  on  Administrative  Law,  Mr.  Sam  Hall,  who 
has  testified  here  this  morning,  for  his  continuing  efforts  to  find  a 
workable  bill  to  bring  the  Administrative  Procedure  Act  up  to  date. 
I  certainly  am  attempting  and  could  continue  to  attempt  to  work 
with  him  and  his  staff  to  devise  such  a  bill,  but  until  we  put  into 
the  statute  clear  and  complete  procedural  requirements  for  rule- 
making, the  proliferation  of  court  decisions  on  the  current  law  will 
frustrate  our  efforts  to  regain  control  over  rulemaking,  I  think. 

All  of  this  is  necessary  as  a  preface  to  my  comments  on  the  spe- 
cific questions  upon  which  you  requested  comment  today.  It  is  my 
belief  that  unless  we  understand  where  the  conflicts  between  the 
Congress  and  the  courts  arise  and  act  to  circumscribe  by  law  what 
elements  of  rulemaking  are  reviewable,  our  efforts  to  respond  to 
the  Chadha  decision  will  be  fruitless. 

If  we  assume  no  changes  in  the  Administrative  Procedure  Act, 
and  that  may  be  a  realistic  assumption,  let  us  now  examine  what 
effect  a  joint  resolution  of  approval  would  have  and  what  effect 
failure  to  disapprove  a  rule  would  have  on  judicial  review.  First, 
and  perhaps  most  significantly,  we  know  that  the  courts,  and  not 
the  Congress,  will  determine  what  effect  these  procedures  will 
have.  I  am  afraid  that  my  opinion  on  the  specific  effect  of  the  pro- 
cedures would  be  just  that,  an  opinion.  Having  said  that,  there  are 
several  fairly  well  established  rules  of  construction  which  the 
courts  would  likely  apply.  First,  in  the  case  of  joint  resolutions  of 
approval,  the  presumption  of  validity  of  a  legislative  enactment 
would  restrict  significantly  the  scope  of  judicial  review. 

The  Chadha  decision  is  based  on  the  premise  that  there  is  only 
one  way  to  effect  legislation — bicameral  passage  and  presentment 
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to  the  President.  Therefore,  any  procedure  devised  by  the  Congress 
which  uses  bicameral  passage  and  presentment  to  approve  regula- 
tions is,  in  fact,  legislation.  As  such,  it  would  be  subject  to  the  same 
rules  of  judicial  review.  The  basic  rule  of  statutory  construction  of 
legislative  enactments  was  expressed  by  Supreme  Court  Justice 
Bushrod  Washington  in  1827,  saying: 

It  is  but  a  decent  respect  to  the  wisdom,  integrity  and  patriotism  of  the  legislative 
body,  by  which  any  law  is  passed,  to  presume  in  favor  of  its  validity,  until  its  viola- 
tion of  the  Constitution  is  proved  beyond  a  reasonable  doubt. 

That  is  in  Ogden  v.  Saunders  at  12  Wheat.  (25  U.S.  213.) 

Mr.  Chairman,  I  would  but  that  the  courts  saw  it  that  way  today. 

Thus,  there  would  not,  in  the  case  of  congressional  approval  reso- 
lutions, really  be  historically  any  inquiry  permitted  in  the  method, 
reasoning  or  basis  for  regulations  so  approved,  as  there  is  with  cur- 
rent agency  promulgations. 

On  the  other  hand,  although  it  is  risky  to  forecast  what  the 
courts  will  do,  failure  to  disapprove  a  rule  should  be  given  little 
weight  by  the  courts.  In  such  a  case,  the  currert  review  of  the  rule- 
ma&ng  process  would  continue,  for  failure  to  disapprove  is  not 
much  different  from  the  current  situation,  where  Congress  has  an 
inherent  ability  to  enact  legislation  to  overrule  or  overcome  agency 
rules. 

All  the  foregoing  assumes  no  changes  in  the  Administrative  Pro- 
cedure Act,  however.  Congress  has  the  ability  to  change  that  act 
and  to  delineate  the  scope  of  permissible  judicial  review.  I  think 
the  Congress  should  exercise  that  power  and  that  responsibility. 
Congress  could  enact  presumptions  of  validity,  standards  of  review 
and  even  prerequisites  to  judicial  review.  I  believe  we  should  care- 
fully examine  and  then  express  our  intentions  with  regard  to  the 
judicial  review  in  any  reforms  that  are  enacted. 

I  would  think,  Mr.  Chairman,  that  we  could  establish  a  process 
such  as  the  chairman  and  I  have  discussed  on  prior  occasions  in 
order  for  the  Congress  to  respond  to  the  present  situation,  a  joint 
committee  or  perhaps  simply  a  special  House  committee  with  per- 
haps comparable  action  being  taken  on  the  other  side  of  the  Hill  to 
review  major  rules,  those  numbering  somewhere  between  50  and 
100  per  year,  depending  upon  how  you  measure  major  rules.  Some 
have  estimated  that  it  may  be  150  a  year.  I  think  the  lower  end  of 
the  scale  is  probably  a  little  close  to  right  in  the  last  2  or  3  years. 
The  higher  end  of  the  scale  was  probably  more  appropriate  4  or  5 
years  ago  when  activity  in  rulemaking  was  at  a  higher  level. 

But  it  would  seem  to  me  that,  as  has  been  discussed  previously,  a 
small  staff  of  a  joint  or  special  or  select  committee  could  easily 
analyze  the  number  of  rules  that  are  contemplated  and  confer  with 
the  committees  of  substantive  jurisdiction  within  a  reasonable 
period  of  time  to  deal  with  those  major  rules. 

It  would  not  be  necessary  for  the  congressional  review  to  repeat 
the  complicated  and  detailed  analysis  that  would  be  done  by  the 
agency  prior  to  promulgation  of  the  rule.  It  would  be  sufficient  to 
check  the  rules  based  on  five  criteria  which,  I  believe,  should  be  of 
concern  to  the  Congress,  No.  1,  whether  the  rule  is  arbitrary  or  ca- 
pricious; No.  2,  whether  the  rule  is  in  conflict  with  or  duplicative  of 
other  rules;  and  No.  3,  whether  the  costs  or  burdens  of  the  rule  are 
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unreasonabl(  in  light  of  the  results  proposed;  No.  4,  whether  the 
agency  has  complied  with  the  procedural  requirements  in  promul- 
gating the  rule;  and  No.  5,  perhaps  most  important,  whether  the 
agency  has  correctly  implemented  congressional  intent  and  not  ex- 
ceeded its  authority. 

Mr.  Chairman,  it  would  come  as  no  surprise  to  you,  I  suspect, 
that  I  believe  that  those  criteria  could  be  and  would  be  applied  by 
a  committee  to  review  rules  much  more  accurately  and  effectively 
than  would  those  criteria  be  applied  by  the  committees  having  sub- 
stantive jurisdiction  and  sort  of  a  paternal  interest  in  the  agencies 
and  the  programs  from  which  these  rules  emerge. 

Finally,  let  me  turn  to  the  question  on  the  effects  of  the  various 
proposals  on  de  novo  review  in  the  courts.  Here  again,  at  the  risk 
of  being  repetitive,  the  reason  for  the  increasingly  wide  scope  of  ju- 
dicial review  of  rules  to  the  point  of  de  novo  review  stems  largely 
from  the  ambiguous  and  outdated  provisions  of  the  Administrative 
Procedure  Act.  I  am  convinced  that  improved  procedural  require- 
ments can  reduce  de  novo  review  in  themselves.  In  addition,  it  is 
fully  within  our  power  in  the  Congress  to  give  explicit  instructions 
to  the  courts  on  the  scope  of  judicial  review  in  the  provisions  of  an 
administrative  procedures  revision  bill. 

If  used  very  widely,  I  am  unsure  about  what  limitations  should 
be  placed  upon  the  scope  of  judicial  review,  but  I  think  that  is  an 
area  in  which  the  legislative  part  of  our  tripartite-type  government 
needs  to  draw  itself  together  and  to  assure,  on  a  long-term  basis, 
that  the  proper  role  of  representative  government  is  performed  in 
the  legislative  branch. 

That  is  with  all  due  respect  to  the  judicial  branch;  but  its  func- 
tion is,  I  think,  in  the  view  of  many  in  the  Congress,  over-expanded 
in  recent  years  in  this  rulemaking  area,  and  in  fact,  judicial  review 
has  become  a  part  of  the  rulemaking  process  itself. 

I  thank  you,  Mr.  Chairman. 

Mr.  MoAKLEY.  Thank  you  very  much. 

I  do  not  know  how  many  years  it  was  ago  that  you  and  I  sat 
down  with  the  intent  to  do  something  on  a  select  committee  or  a 
special  committee  which  I  think  is  needed  today  as  much  as  we 
thought  it  was  needed  3  or  4  years  ago  when  we  had  that  initial 
conversation. 

I  think  that  kind  of  a  select  committee  to  deal  with  major  rules 
also  could  be  the  place  where  distraught  or  upset  Members  could 
go  with  their  complaints,  and  I  think  also  it  would  have  the  carrot- 
and-stick  effect  on  the  regulatory  agencies  that  they  would  know 
that  there  was  somebody  up  there  that  specifically  is  looking  at 
them,  and  anytime  they  had  a  major  rule  I  am  sure  they  could 
check  with  the  committee  so  that  it  does  not  come  to  that  Draconi- 
an legislative  veto  that  so  many  people  like  that  was  either  yes  or 
no  and  not  get  back  to  the  drawingboard  and  let  us  fix  this  or  let 
us  fix  that. 

So  I  think  that  maybe  one  of  the  ways  out  of  this  thing  is  our 
joint  idea  that  we  had,  whether  it  be  a  joint  or  House  select  com- 
mittee to  look  at  the  rules.  But  having  said  that,  I  just  do  not 
feel — I  do  not  know  how  much  of  the  conversation  you  heard  with 
Judge  Mikva,  but  I  just  do  not  feel  that  the  Congress  has  lost  a 
great  tool.  I  think  we  can  work  within  the  directives  of  the  Su- 
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preme  Court,  and  I  think  that  we  just  got  to  be  more  careful  in  the 
way  we  spell  out  the  legislation. 

I  agree  with  you  that  many  times  it  is  made  very  nebulous  in 
order  that  we  can  get  the  bill  through  the  subcommittee  and  get  it 
through  the  committee  and  get  it  on  the  floor  because  of  certain 
factors  that  I  do  not  want  to  really  make  that  a  capital,  and  I  will 
just  keep  it  a  small  "1"  and  let  people  think  what  they  want  about 
it. 

But  I  still  think  that  we  do  have  a  message  to  be  more  precise  in 
our  legislative  process  and  not  give  OSHA,  for  instance,  the  man- 
date to  go  out  and  write  rules  and  regulations  so  that  we  can  have 
a  safe  working  environment.  God  knows  what  you  can  do  with 
that. 

Again,  I  want  to  thank  you  for  your  testimony  before  the  com- 
mittee. I  am  sure  I  am  going  to  be  working  very  close  with  you  on 
some  of  these  other  proposals  that  may  spring  up  as  a  result  of 
these  hearings. 

Mr.  Kindness.  Thank  you  very  much,  Mr.  Chairman.  I  appreci- 
ate your  interest. 

Mr.  MoAKLEY.  Congressman  Wheat  has  joined  us.  Do  you  have 
any  questions? 

Mr.  Wheat.  No,  Mr.  Chairman. 

Mr.  MoAKLEY.  Tom,  thank  you  once  again. 

Mr.  Kindness.  Thank  you. 

Mr.  MoAKLEY.  Our  last  and  final  witness  is  Prof.  Harold  Bruff 
from  the  University  of  Texas  Law  School. 

Professor  Bruff. 

STATEMENT  OF  PROF.  HAROLD  H.  BRUFF,  UNIVERSITY  OF 

TEXAS  LAW  SCHOOL 

Mr.  Bruff.  Thank  you,  Mr.  Chairman. 

If  you  prefer,  I  will  submit  my  written  statement  for  the  record 
and  speak  more  informally  about  some  of  the  high  points  in  the 
testimony. 

Mr.  MoAKLEY.  Without  objection,  the  statement  of  Prof.  Harold 
Bruff  will  appear  in  full  in  the  record. 

Mr.  Bruff.  Mr.  Chairman,  as  we  all  know,  the  legislative  veto 
was  used  in  a  very  wide  variety  of  disparate  contexts  by  Congress, 
everything  from  the  War  Powers  Act  to  important  areas  of  regula- 
tion to  the  deportation  decision  involved  in  Chadha. 

The  Supreme  Court's  decision  striking  it  down  does,  I  believe, 
strike  down  all  variants  of  the  veto.  It  is,  I  think,  too  dead  a  horse 
to  ride  any  further.  Congress  seems  to  feel  some  temptation  to  re- 
place so  widely  available  a  tool  with  a  widely  available,  widely  ap- 
plicable substitute  such  as  those  involved  in  the  two  bills  under 
consideration  here,  directed,  of  course,  only  to  regulation. 

At  the  outset,  I  think  that  a  generic  response  to  Chadha  is  not 
necessarily  called  for  on  Congress'  part  because,  as  the  prior  speak- 
ers have  emphasized.  Congress  does  have  the  necessary  tools  of 
oversight.  I  do  not  think  that  the  loss  that  was  suffered  in  Chadha 
goes  to  the  heart  of  Congress'  capacity  to  control  the  agencies. 

There  is,  though,  before  you,  the  question  of  whether  a  case-by- 
case  approach  to  statutory  delegations  that  had  the  legislative  veto 
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should  be  used  or  whether  you  should  do  a  generic  substitute  such 
as  in  the  bills.  A  couple  of  thoughts  on  that.  One  is  that,  as  your 
opening  statement  remarked  and  as  the  other  speakers  have  em- 
phasized, Congress,  in  attaching  legislative  vetos,  often  made  a 
very  casual  addition  of  a  severability  clause  without  carefully 
thinking  whether  they  really  would  care  to  have  the  rest  of  the 
statute  enforced  should  the  doubtful  provision  on  the  legislative 
veto  be  stripped  away. 

Mr.  MoAKLEY.  That  is  because  that  boilerplate  was  so  easy  to 
slap  in,  take  it  from  another  bill  and  just  put  the  same  language  in 
there. 

Mr.  Bruff.  Absolutely,  and  the  more  the  language  started  to 
look  familiar  the  less  effect  it  would  have.  Well,  there  it  is  now  out 
there  tempting  the  courts  to  decide — as  they  did  in  Chadha — what 
portion  of  a  statute  is  now  left.  If  the  courts  go  about  the  business 
of  deciding  the  severability  cases  without  further  communication 
from  Congress,  they  are  going  to  have  quite  a  bit  of  discretion  that 
one  might  not  especially  care  for  them  to  have  in  touching  up  stat- 
utes which  now  have  holes  blown  in  them  by  loss  of  a  legislative 
veto. 

So  I  do  think  Congress  has  the  need  to  go  back  over  those  stat- 
utes and  decide  what  it  is  you  care  to  do,  and  that  would  be  a  natu- 
ral time  to  decide  whether  to  do  at  least  some  experimentation 
with  the  kinds  of  devices  that  we  have  been  talking  about  here,  a 
joint  resolution  of  approval,  a  joint  resolution  of  disapproval. 

I  think  it  is  clear  enough  that  either  of  those  techniques  is  fully 
consistent  with  the  mandate  of  Chadha.  They  meet  the  presenta- 
tion clause.  They  are  statutes.  Indeed,  as  everyone  prior  to  me  has 
emphasized,  the  central  difficulty  with  the  joint  resolution  of  ap- 
proval is  that  it  may  seem  to  be  a  statute  for  all  purposes,  some- 
thing that  I  would  like  to  address  in  a  moment. 

But  before  I  get  there,  I  would  like  to  say  that  in  looking  over 
the  various  kinds  of  statutes  that  have  had  legislative  vetos,  the 
contexts  are  so  disparate  that  I  should  think  Congress  would  want 
to  consider  using  one  technique  in  some  places  and  the  other  in  the 
other.  Perhaps  in  some  sensitive  contexts  such  as  War  Powers,  for- 
eign arms  sales,  you  might  wish  to  use  joint  resolutions  of  approval 
when  you  might  have  already  decided  that  they  were  not  the  thing 
to  use  for  regulation  so  that  a  case-by-case  approach  might  well  be 
the  way  to  go. 

There  is,  from  the  standpoint  of  our  inquiry  here  today,  a  prob- 
lem with  that  approach.  A  thousand  flowers  may  bloom — as  they 
already  have  started  to  in  the  action  of  some  committees  attaching 
legislative  veto  substitutes  to  bills.  The  Consumer  Products  Safety 
legislation  is  just  one  example. 

So  that  what  Congress  could  wind  up  doing,  going  case-by-case 
and  looking  at  the  old  legislative  veto  statutes,  is  encountering 
more  of  a  burden  by  episodic  reform  than  it  really  could  perceive 
in  any  one  case. 

Therefore,  in  the  generic  ideas  that  are  in  the  bills  today  there  is 
surprisingly  the  capacity  for  Congress  to  hold  the  burdens  on  itself 
down,  depending  very  much  on  what  technique  you  use  and  how 
you  control  it. 
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For  example,  if  the  attempt  is  only  to  apply  joint  resolutions  to 
major  rules,  that  will  hold  down  the  number  that  you  see  per  year, 
although,  as  everyone  has  said  this  morning,  the  burden  is  intimi- 
dating to  anyone. 

A  couple  of  major  points  on  the  relationship  with  the  courts  of 
the  joint  resolutions.  I  think  there  ought  to  be  no  trouble  in  marry- 
ing congressional  review  by  resolution  of  disapproval  with  judicial 
review,  because  the  Supreme  Court  in  last  term's  passive  restraints 
case,  the  State  Farm  case,  said  unanimously  that  congressional 
action  short  of  legislation,  consideration  of  a  legislative  veto  in  that 
case,  would  not  ratify  an  agency  action  in  some  fashion  that  would 
affect 

Mr.  MoAKLEY.  Excuse  us. 

The  Chairman.  Thank  you,  Mr.  Chairman. 

I  want  to  thank  my  distinguished  colleague  here  for  carrying  on 
and  conducting  this  hearing.  I  was  at  another  hearing. 

You  go  right  ahead. 

Mr.  Bruff.  Mr.  Chairman,  I  was  just  starting  to  remark  on  the 
relationship  of  congressional  review  and  judicial  review  for  both 
joint  resolutions  of  disapproval  and  resolutions  of  approval  of  regu- 
lations, and  I  was  saying  that  I  think  that  there  is  no  serious  prob- 
lem in  dealing  with  relationships  with  judicial  review  if  the  tech- 
nique is  the  joint  resolution  of  disapproval,  because  if  the  resolu- 
tion passes,  the  rule  is  voided  and  there  is  nothing  left  for  judicial 
review.  If  it  fails,  the  Supreme  Court  has  said  unanimously  in  a 
case  last  spring,  the  passive  restraints  case,  that  congressional 
review  that  does  not  eventuate  in  legislation  does  not  ratify  an 
agency  regulation,  rejecting  a  court  of  appeals  opinion  that  had 
said  it  had  that  effect. 

So  I  think  that  if  you  consider  a  joint  resolution  of  disapproval 
but  do  not  pass  it,  you  will  not  have  ratified  the  agency  action. 

My  fear,  however,  is  that  this  is  where  clarity  stops,  and  I  share 
the  difficulties  that  everyone  this  morning  had,  Mr.  Hall,  Judge 
Mikva,  Mr.  Kindness,  with  the  legal  effect  of  a  joint  resolution  of 
approval. 

All  of  them  said,  correctly  in  my  view,  that  if  a  joint  resolution 
of  approval  is  treated  as  the  equivalent  of  statute  for  all  purposes, 
then  the  courts  will  accord  it  constitutional  review  only,  all  of 
them  emphasizing  that  the  courts  do  not  review  what  underlies 
your  process  of  legislation.  If  the  approval  resolution  were  then 
treated  as  a  statute  for  all  purposes,  the  courts  would  not  look  at 
the  rule  or  the  administrative  record  underlying  it,  because,  it 
would  simply  be  in  the  nature  of  a  recommendation  to  you  and 
would  have  only  that  status. 

In  my  written  statement,  I  tried  to  spell  out  an  argument  that 
would  differentiate  joint  resolutions  of  approval  from  ordinary  stat- 
utes. Indeed,  you  are  thinking  of  them  in  a  different  way  from  ordi- 
nary statutes  because  the  agency  would  set  your  agenda  by  the 
rule  it  decided  to  pass.  It  would  come  through  Congress  on  a  fast 
track  and  a  closed  rule,  I  presume.  So  it  would  be  an  up  or  down, 
quick  decision.  It  would  lack  the  guts  of  legislation  which  is  the 
plenary  "what  should  we  add,  what  should  we  not,"  free-wheeling 
consideration  that  is  the  soul  of  congressional  action. 
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So  maybe  we  could  decide  that  it  meets  the  presentation  require- 
ments but  it  is  some  sort  of  a  junior  grade  statute  which  could  then 
be  allowed  to  ratify  the  agency  rule  but  not  codify  it.  The  differ- 
ence is  between  enacting  the  agency  rule  into  legislation  and 
simply  deciding  that  it  was  valid,  if  consistent  with  judicial  review. 
Maybe  the  courts  would  honor  that  differentiation. 

In  my  written  statement,  I  spelled  out  in  greater  length  why  it  is 
I  think  they  could  because  it  is  theoretically  distinct  from  what  the 
courts  review  when  they  review  legislation. 

But  I  can  promise  you  one  thing.  I  do  not  know  whether  the 
courts  would  accept  that  theory  and  no  one  else  can  know  either. 
There  is  at  least  the  potential  that  joint  resolutions  of  approval 
would  be  treated  as  statutes  by  the  courts  and  would  thereby  dis- 
able judicial  review,  producing  a  new  loss  of  control  over  the  agen- 
cies. 

For  that  reason,  if  joint  resolutions  of  approval  are  to  be  used,  I 
would  strongly  urge  a  limited  period  of  experimentation  to  see 
what  happens  so  that  we  do  not  have  another  Chadha  event  when 
a  single  Supreme  Court  decision  throws  into  jeopardy  at  least 
many  and  perhaps  the  hundreds  of  statutes  that  Chadha  did. 

One  other  point  before  I  ask  for  your  questions.  I  would  like  to 
address  a  point  that  Mr.  Kindness  has  made  here  and  in  his  earlier 
testimony  or  rather  in  his  earlier  colloquies  on  the  Administrative 
Law  Subcommittee,  and  that  is  the  nature  of  a  review  committee. 

I  agree  with  what  Mr.  Kindness  said  this  morning  to  the  effect 
that  Congress  can  obtain  some  real  values  in  using  a  review  com- 
mittee that  is  more  broadly  based  than  the  legislative  committees 
that  oversee  ordinary  regulation.  The  analogy  I  would  suggest  to 
you  is  to  your  budget  process.  The  budget  process  has  had  its  diffi- 
culties. We  all  know  that,  but  it  surely  is  a  start.  We  have  no 
analog  to  that  on  the  substantive  side  despite  the  fact  that  regula- 
tion can  impose  hundreds  of  millions  of  dollars  of  costs  on  the  econ- 
omy or  it  can  have  terribly  important  political  effects  on  all  our 
citizens. 

So  I  think  of  this  as  an  opportunity  through  whatever  kind  of 
review  process  replaces  Chadha  to  look  at  the  budget  process  for 
an  analog  to  a  coordinated  review  process  through  some  kind  of 
committee  structure  that  is  more  broadly  based  than  the  substan- 
tive subcommittees  that  oversee  the  agencies. 

Thank  you.  I  would  be  glad  to  respond  to  your  questions. 

[Mr.  Bruff  s  prepared  statement  follows:] 
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Mr.  Chairman  and  Members  of  the  Committee:  I  welcome  the 
opportunity  to  discuss  with  you  the  effect  of  proposed 
replacements  for  the  legislative  veto  on  the  relationship 
between  Congress  and  the  Judiciary.  I  shall  focus  on  the 
provisions  of  two  bills:  H.R.  3939  (Mr.  Lott)  and  H.R.  2327 
(Mr.  Hall).  The  former  would  require  major  agency  rules  to  be 
approved  by  joint  resolution  (minor  rules  could  be  disapproved 
by  joint  resolution);  the  latter  would  subject  major  rules  to 
disapproval  by  joint  resolution.  Both  bills  contain  provisions 
designed  to  ensure  that  Congressional  action,  whatever  its 
nature,  would  not  affect  judicial  review  of  rules.  My  purpose 
today  is  to  analyze  the  issues  raised  by  these  proposed 
mechanisms  to  coordinate  Congressional  and  judicial  review  of 
rules. 

1 .  Differentiating  Congressional  and  Judicial  Review 
Responsibilities. 

A  threshold  question  is  whether  the  functions  of 
Congressional  and  judicial  review  could  at  least  theoretically 
be  Beparated  under  the  mechanisms  in  these  bills.  If  not. 
Congress  will  need  to  choose  between  them.  Concrete  examples 
that  should  aid  analysis  of  how  the  process  of  Congressional 
review  might  operate  are  provided  by  two  major  rulemakings  that 
have  attracted  significant  attention  in  Congress  and  that  have 
reached  the  Supreme  Court  on  review.  One  was  highly  technical, 
the  other  much  less  so;  for  both,  the  question  is  whether  the 
issues  surrounding  the  rulemaking  could  feasibly  be  divided  so 
as  to  allocate  roles  to  Congress  and  the  courts  that  do  not 
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conflict  and  that  accord  with  the  institutional  competency  of 

each  branch. 

In  American  Textile  Manufacturers  Institute.  Inc.  v. 
Donovan.  452  U.S.  490  (1981)  (Cotton  Dust),  the  Court  upheld 
the  essential  features  of  an  OSHA  regulation  designed  to  reduce 
the  incidence  of  brown  lung  disease  among  textile  workers, 
under  a  statutory  standard  that  directed  the  agency  to  protect 
worker  health  "to  the  extent  feasible."  The  Court  accepted 
OSHA' 6  position  that  this  phrase  authorized  the  agency  to  set 
the  most  stringent  standard  compatible  with  the  industry's 
viability,  rejecting  the  industry's  argument  that  full 
cost-benefit  comparison  was  required.  The  Court  also  held  that 
OSHA's  estimates  of  compliance  cost  and  viability  were 
adequately  supported  by  the  administrative  record. 

In  Motor  Vehicle  Manufacturers  Assn.  v.  State  Farm  Mutual 
Ins.  Co..  103  S.Ct.  2856  (1983)  (Passive  Restraints),  the  Court 
invalidated  NHTSA's  attempt  to  rescind  a  regulation  requiring 
automobile  manufacturers  to  install  passive  restraints  in  order 
to  comply  with  a  statutory  requirement  to  "meet  the  need  for 
motor  vehicle  safety."  The  agency  had  based  its  rescission  on 
the  judgment  that  the  rule,  which  allowed  compliance  by  means 
of  detachable  passive  seatbelts.  would  not  be  cost- justified 
because  drivers  would  detach  the  belts,  thereby  vitiating  their 
safety  potential.  The  Court  held  that  it  was  arbitrary  for  the 
agency  to  rescind  the  rule  without  considering  alternatives 
such  as  requiring  the  installation  of  airbags  or  nondetachable 

belts. 

Although  both  of  these  rulemakings  involved  technical 
issues,  both  also  contained  central  normative  issues  that  could 
feasibly  have  been  isolated  from  issues  of  scientific  or 
economic  fact  and  prediction,  and  decided  intelligently  by 
Congress.  Indeed,  because  these  central  normative  issues  were 
only  arguably  settled  by  the  governing  statutes,  Congress  would 
have  been  better  suited  to  decide  them  than  either  the  agencies 
or  the  courts.  In  Cotton  Dust,  the  agency  had  decided  that 
compliance  costs  of  about  a  half  billion  dollars  were  justified 
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in  order  to  reduce  brown  lung  to  a  level  where  about  13%  of 
industry  workers  would  still  develop  a  mild  form  of  the  disease 
without  chronic  involvement.  In  Passive  Restraints,  neither  the 
agency  nor  the  Court  directly  addressed  the  issue  of  government 
patronization--  whether  an  agency  should  force  citizens  to 
protect  themselves,  in  light  of  a  cheaper  and  at  least  equally 
effective  voluntary  option  (standard  seatbelts)  that  citizens 

resist. 

How  would  the  issues  on  Congressional  review  be  delineated? 

In  part,  the  answer  depends  on  the  materials  presented  to 

Congress  in  the  review  process.  Rulemakings  such  as  these 

produce  three  kinds  of  documents.  First,  the  final  rule  itself 

is  often  long,  complex,  and  forbiddingly  technical  to  the 

generalist.  Second,  the  accompanying  preamble  that  exhaustively 

explains  and  justifies  the  rule  can  serve  to  introduce  the 

generalist  reviewer  to  the  controversies  surrounding  the  rule, 

the  positions  of  contending  interest  groups,  and  the  agency's 

reasons  for  resolving  the  matter  as  it  did.  (Indeed,  the 

preamble  has  taken  on  these  characteristics  under  judicial 

pressure  for  the  agencies  to  produce  something  that  will  ease 

judicial  review.)  Third,  there  is  the  underlying  administrative 

record,  which  commonly  encompasses  tens  of  thousands  of  pages 

for  regulations  such  as  these. 

Both  of  the  bills  under  consideration  would  require  the 

rule  to  be  transmitted  to  Congress.  It  is  unlikely  that  any 

Member  would  have  the  time  to  read  the  rule  itself  or  even  the 

preamble,  which  is  the  most  accessible  explanation  of  the 

controversy.  For  the  cotton  dust  rule,  the  preamble  alone 

occupied  44  triple-columned  pages  in  the  Federal  Register  (43 

Fed.  Reg.  27350-94).  Perhaps  some  unfortunate  staff  personnel 

of  the  review  committee  will  be  expected  to  review  and  digest 

the  preamble,  or  the  agency  will  be  called  on  to  do  so.  Of 

course  the  administrative  record  is  beyond  Congress's  review 

capacity.  It  seems  most  likely  that  Members  and  staff  will 

inform  themselves  mostly  through  the  submissions  of  interested 

parties,  including  the  agency,  in  the  lobbying  process  that 
would  attend  consideration  of  any  joint  resolution. 

34-925  0-84-40 
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The  foregoing  BuggeBts  that  only  the  central  normative 
iBsues  that  a  rule  presents  can  feasibly  be  considered  by 
Congress,  and  that  judicial  review  could  retain  its  current 
functions  without  duplicating  Congressional  review.  The  courts 
currently  review  rules  to  determine  their  constitutionality, 
their  conformity  to  statutory  authority,  their  procedural 
regularity,  and  their  reasonableness  on  the  basis  of  the 
administrative  record.  None  of  these  inquiries  is  duplicated  by 
Congressional  review  for  political  acceptability,  although 
there  are  some  complexities  with  regard  to  statutory  authority 
that  I  examine  below. 

Moreover,  all  of  the  traditional  judicial  inquiries  are 
suited  to  the  courts  and  not  to  Congress.  For  example,  in 
Cotton  Dust,  although  Congress  could  have  assessed  whether  the 
agency's  rule  would  have  been  justifiable  if  its  underlying 
estimates  of  cost,  industry  viability,  and  benefits  to  health 
were  reliable.  Congress  was  in  no  position  to  judge  whether  the 
estimates  were  supported  by  the  administrative  record,  or 
whether  the  record  was  compiled  by  appropriate  procedures. 

In  Passive  Restraints,  Congress  could  have  been  tempted  to 
supply  the  missing  adminstrative  judgments  concerning  whether 
airbags  or  nondetachable  belts  should  have  been  required,  or  to 
second-guess  the  agency's  judgment  that  most  drivers  would 
detach  passive  belts,  because  of  the  relatively  nontechnical 
appearance  of  these  issues.  Nevertheless,  technical  questions 
were  still  present,  and  their  resolution  by  the  agency  and 

review  by  the  courts  would  have  been  necessary  to  ensure  an 
agency  decision  that  Congress  could  reliably  review  to  decide 
how  best  to  pursue  safety  by  means  of  passive  restraints.  (That 
is.  the  effectiveness  of  airbags  in  some  kinds  of  crashes  was 
still  in  issue,  and  the  agency's  survey  data  on  driver 
resistance  to  passive  belts  was  thin  enough  to  provoke 
disagreement  over  its  sufficiency  on  the  Supreme  Court.)  The 
normative  issue  that  Congress  could  have  decided  at  this  stage 
of  the  proceedings--  or  at  any  other--  was  whether  passive 
restraints  should  be  required  at  all. 
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II .  Recomroendations  for  Performing  Congressional  Review. 

The  foregoing  analysis  suggests  that  it  is  particularly 
important  for  Congress  to  structure  its  review  process  in  ways 
that  focus  debate  on  the  most  important  normative  issues 
surrounding  a  rule,  rather  than  drifting  off  into  uninformed 
debate  about  the  factual  basis  or  consistency  of  reasoning 
underlying  a  rule.  As  I  suggested  above,  the  imperatives  of 
time  and  review  capacity  should  help  keep  review  out  of  the 
mire  of  the  administrative  record.  Interested  parties,  however, 
may  seek  to  cloud  the  issue  by  raising  questions  more  suited  to 
judicial  review.  For  this  reason,  review  committees  might  wish 
to  structure  the  debate  during  the  review  process  by  specifying 
the  issues  they  wish  to  have  addressed  by  the  agency  and  the 
interest  groups.  An  initial  way  to  identify  the  issues  best 
suited  to  Congressional  review  is  to  identify  and  exclude  the 
issues  that  will  occupy  the  courts. 

In  particular.  Congressional  review  should  not  ask  whether 
a  rule  is  within  preexisting  statutory  authority.  That  is  a 
task  for  which  the  courts  are  institutionally  better  suited, 
and  to  which  they  might  lay  an  exclusive  constitutional  claim. 
There  is  no  need  to  exercise  this  function  as  part  of  a  review 
process  that  itself  meets  the  Constitution's  requirements  for  a 
statute . 

Perhaps  there  should  be  exceptions  to  my  recommendation 
that  Congress  avoid  duplicating  any  of  the  inquiries  that  the 
courts  will  make.  If  Congress  believes  that  a  rule  raises 
serious  enough  constitutional  doubts  that  it  should  be 
invalidated.  Congress  could  relieve  the  courts  from  confronting 
the  issue.  It  is  always  responsible  for  a  Member  of  Congress  to 
avoid  perceived  constitutional  problems  when  drafting 
legislation;  the  situation  should  be  no  different  here.  There 
would  be  no  need  for  Congress  to  make  a  full-scale 
constitutional  decision  of  the  kind  the  courts  make. 

Another  possible  exception  would  be  illustrated  by  Passive 
Restraints.  If  Congressional  review  suggests  that  a  rule's 
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rationale  is  seriously  incomplete,  as  in  the  failure  to 
consider  nondetachable  restraints  in  that  case.  Congress  could 
save  the  courts  and  the  agency  time  by  forcing  the  agency  to 
repair  the  rule  right  away.  There  is  a  difficulty  with  this 
exception,  however,  since  it  could  easily  draw  Congressional 
review  more  deeply  into  the  agency's  rationale  and  record  than 
this  process  can  feasibly  go. 

At  present,  oversight  of  regulation  is  performed 
principally  by  the  committees  with  legislative  responsibility 
for  the  program  in  guestion.  Should  joint  resolutions  be 
referred  there,  or  should  there  be  a  special  (and  perhaps 
joint)  review  committee?  The  answer  depends  on  the  purpose 
review  is  to  serve.  If  the  focus  of  review  is  not  to  be 
substantially  broader  than  that  of  the  promulgating  agency,  the 
legislative  committee  would  be  a  natural  agent.  Since  judicial 
review  examines  rules  for  consistency  with  other  present  and 
previous  policies  of  the  same  agency,  however,  this  form  of 
Congressional  review  would  be  partially  duplicated  by  what  the 
courts  do  now  (see  Passive  Restraints). 

In  any  event,  the  legislative  committee  might  not  seem  to 
be  a  sufficiently  detached  body  to  provide  meaningful  review. 
Most  agency  rules  have  at  least  substantial  support  within  that 
committee,  else  they  would  never  have  appeared.  And  there  are 
sometimes  disturbing  enough  signs  of  alliances  formed  by 
agencies,  interest  groups,  and  Congressional  committees,  to 
warrant  consideration  of  an  "outside"  review  process,  even 
without  regarding  all  regulation  as  the  product  of  a  closed 
confluence  of  special  interests  and  their  public  supporters. 

Moreover,  there  is  a  positive  value  to  broadening  the  focus 
of  review,  and  with  it  the  base  of  political  accountability 
within  Congress.  Although  Congress  has  coordinated  its  budget 
process  for  the  past  decade,  there  is  no  analogue  to  the  budget 
committees  for  substantive  legislation  or  regulation,  despite 
the  potential  for  a  regulation  to  impose  major  compliance  costs 

on  the  economy,  or  to  raise  normative  issues  that  are  important 
to  every  Member.  For  example,  intelligent  appraisal  of  the 
cotton  dust  rule  should  include  the  inguiry  whether  the 
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projected  health  benefits  would  be  justified  in  light  of  the 
opportunity  costs  society  would  incur  in  order  to  achieve  them. 
Perhaps  the  half  billion  dollars  projected  for  compliance  costs 
would  be  better  devoted  to  other  health  needs.  At  a  similar 
level  of  generality,  the  need  for  a  passive  restraint  rule 
raises  fundamental  questions  about  the  role  of  government  in 
American  life.  Neither  the  agency,  a  reviewing  court,  or  a 
legislative  subcommittee  is  in  a  position  to  make  a 
comprehensive  judgment  on  these  issues. 

It  is  not  clear,  of  course,  that  anyone  can  make  these 
ultimate  judgments  satisfactorily.  Since  we  have  inescapably 
raised  the  questions,  however,  by  creating  the  edifice  of 
modern  regulation,  it  is  critical  that  the  broadest  possible 
political  input  be  sought.  Some  form  of  special  review 
committee,  presumably  having  subcommittees  organized  by  broad 
subject  matter  areas  of  regulation,  seems  appropriate.  Many  of 
the  States  have  such  legislative  review  committees;  an 
appraisal  of  the  State  experience  might  be  helpful. 

How  many  rules  could  Congress  review  in  this  fashion?  It 
seems  unlikely  that  Congress  could  hope  to  devote  serious 
review  to  more  than  the  40  or  50  rules  per  year  that  the  bills 
would  define  to  be  major  (using  criteria  similar  to  the 
existing  review  process  under  Executive  Order  12291).  Given  the 
press  of  other  Congressional  business,  making  review  meaningful 
even  for  this  limited  number  of  rules  would  be  difficult.  Also, 
anyone's  judgments  about  how  the  process  will  in  fact  work,  how 
burdensome  it  will  be  for  Congress,  and  whether  it  can  escape 
clashing  with  judicial  review,  are  at  present  necessarily 
speculative.  Accordingly,  it  seems  wise  to  precede  a  generic 
review  process  of  the  kind  these  bills  would  create  with  a 
period  of  more  limited  experimentation.  One  way  to  select  a 
limited  number  of  major  rules  for  the  new  review  process  would 
be  to  consider  those  rulemaking  programs  to  which  legislative 
vetoes  were  attached.  These  programs  were  often  sensitive  and 
controversial--  thus  the  reservation  of  veto  authority--  and 
Congress  needs  to  reexamine  these  grants  of  power  anyway,  in 
response  to  Chadha . 
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III .  The  Interrelation  of  Congressional  and  Judicial  Review. 

Both  of  the  bills  contemplate  that  Congressional  review 
will  precede  judicial  review.  This  sequence  is  probably 
mandatory,  in  view  of  the  traditional  refusal  of  the  courts  to 
review  administrative  actions  that  are  not  final,  see  Hayburn' s 
Case,  2  Dall.  409  (U.S.  1792),  or  to  render  advisory  opinions, 
see  Muskrat  v.  United  States.  219  U.S.  346  (1911). 

Nevertheless,  having  Congress  review  first  does  present 
some  problems.  First,  it  may  be  necessary  for  Congress  to 
review  a  rule  twice  if  a  court  sets  the  rule  aside  and  remands 
it  to  the  agency.  Passive  Restraints  illustrates  this-- 
Congress  would  have  had  an  inadequately  examined  agency  rule 

before  it  when  the  rescission  action  first  emerged  from  the 
agency,  since  important  alternatives  had  not  been  considered. 
Especially  because  Congress  cannot  hope  to  enmesh  itself  deeply 
in  the  controversy  and  documentation  surrounding  a  rule,  it  is 
important  that  the  rule  meet  the  standards  that  are  enforced  on 
judicial  review  before  the  process  of  Congressional  review 
finally  concludes.  Indeed,  under  the  scheme  of  the  proposed 
review  process,  agency  expertise  is  preserved  and  relied  on 
only  in  the  agency's  opportunity  to  formulate  the  questions 
that  will  confront  Congress  in  the  way  that  it  casts  its 
regulation. 

The  outcome  of  Congressional  review  can  thus  foreclose 
judicial  review  in  a  way  that  may  forfeit  some  benefits  of 
regulation.  When  Congress  fails  to  approve  a  rule  (under  H.R. 
3939)  or  enacts  a  joint  resolution  of  disapproval  (under  either 
bill),  it  may  have  done  so  in  part  because  the  agency  did  not 
do  its  work  correctly,  and  produced  a  defective  product,  as  in 
Passive  Restraints.  Judicial  review  might  have  produced  a  more 
acceptable  product  on  remand,  but  unless  the  agency  has  the 
courage  or  the  statutory  duty  to  try  again,  the  question  would 
be  moot  because  there  would  be  nothing  left  for  the  courts  to 
review. 
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Both  billE  provide  the*  Congraeeional  rejection  of  a 
disapproval  resolution  should  not  bt  ccr.itrued  as  approval  :. 
rule.  In  Passive  Restraints,  the  Supreme  Court  gave  a  strong 
indication  that  it  would  be  willing  to  take  such  disclaimers  at 
face  value.  The  Court  unanimously  disapproved  a  Court  of  ^ 
Appeals  holding  that  various  Congressional  actions  short  of 
legislation,  including  the  failure  of  legislative  veto 
resolutions  to  pass,  constituted  endorsement  of  the  rule.  The 
Court  emphasized  that  inchoate  Congressional  action  is  almost 
always  ambiguous,  and  contrasted  situations  in  which  Congress, 
in.  passing  legislation,  considers  and  ratifies  an 
administrative  practice.  See,  e.g..  Haiq  v.  Aqee.  453  U.S.  280 
(1981). 

It  is  more  difficult  to  judge  the  possible  effects  of 
passage  of  an  approval  resolution  on  subsequent  judicial 
review.  K.E.  3939  provides  that  there  should  be  no  consequent 
presumption  of  the  rule's  validity,  nor  any  affect  on  judicial 
review.  Arguably,  this  provision  is  unavailing.  Because  a  joint 
resolution  is  the  constitutional  equivalent  of  a  statute, 
perhaps  the  courts  will  treat  it  as  a  statutory  codification  of 
the  rule,  and  will  accord  the  rule  only  the  deferential 
constitutional  review  that  statutes  receive.  Should  this 
happen,  the  reservation  of  approval  authority  by  Congress  could 
have  quite  counterproductive  effects,  since  a  perforce  limited 
and  often  perfunctory  Congressional  review  would  entirely 
displace  the  comparatively  rigorous  judicial  review  of  rules, 
leaving  the  agencies  less  controlled  than  before. 

As  my  preceding  analysis  suggests,  however,  a  strong 
argument  can  be  made  that  Congressional  review  of  the  kind 
proposed  should  not  be  considered  by  the  courts  as  the 
equivalent  of  a  statutory  codification,  although  it  meets  the 
necessary  constitutional  forms  to  have  the  force  of  law.  First, 

this  form  of  review  is  not  plenary  in  the  normal  sense  of 
statutory  formulation,  but  is  a  restricted  consideration  of  the 
acceptability  of  particular  normative  judgments  formed  in  the 
agencies.  Therefore,  a  principal  reason  for  judicial  reluctance 
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to  review  statutes  closely,  the  strong  potential  to  interfere 
with  the  heart  of  legislative  priority-setting,  is  absent. 

Second,  I  assume  it  is  not  the  purpose  of  the  review 
process  to  codify  a  regulation  in  the  sense  that  it  cannot  be 
further  altered  by  the  agency  without  legislation.  Codification 
would  introduce  unfortunate  rigidities  into  regulatory  programs 
that  are  often  highly  complex  and  may  call  for  frequent 
adjustment;  the  potential  burden  for  Congress  is  also  obvious. 
The  supreme  Court  cases  that  recognize  statutory  ratification 
of  agency  practices  do  not  appear  to  equate  it  with 
codification,  perhaps  for  these  reasons  (see,  e.g. .  Haiq  v. 
Aqee.  ) 

Also,  as  I  have  explained,  the  focus  of  Congressional 
review  should  be  quite  distinct  from  that  performed  by  the 
courts,  so  that  judicial  fears  of  performing  duplicative 
functions  in  the  course  of  normal  administrative  law  review 
should  be  assuaged.  The  constitutionality,  procedural 
sufficiency,  and  reasonableness  of  a  rule  in  light  of  the 
record  would  all  be  issues  left  for  the  courts  by  Congress,  and 
would  all  remain  essential  to  whether  the  rule  should  be 
allowed  to  take  effect. 

The  issue  of  statutory  authority  presents  special 
complexities,  however.  If  Congress  passes  an  approval 

resolution,  it  is  difficult  to  argue  that  it  has  not  amended 
the  prior  statute  at  least  to  the  extent  of  authorizing  the 
rule  in  question,  whether  or  not  the  rule  would  otherwise  have 
been  within  the  authority  granted  by  the  statute.  For  example, 
if  Congress  were  to  approve  the  cotton  dust  rule  or  a  passive 
restraint  rule,  would  it  not  have  given  concrete  content  to  the 
generalities  of  the  statutes  involved?  Even  if  the  legal  effect 
of  Congressional  review  were  limited  to  ratifying  the  agency's 
action,  as  I  have  argued  it  should  be,  it  is  hard  to  see  the 
point  of  having  a  court  ask  whether  the  rule  would  have  been 
within  the  authority  of  the  enabling  statute.  Indeed,  there  is 
every  reason  to  conclude  that  the  courts  would  refuse  to  decide 
such  a  question  as  hypothetical.  This  limited  legal  consequence 
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of  enactment  of  a  resolution  may  be  both  inescapable  and  good, 
since  its  effect  would  be  to  diminish  the  amount  of  uncertainty 
that  today  attends  the  meaning  of  many  statutes,  such  as  those 
in  the  passive  restraint  and  cotton  dust  examples. 

Finally,  Congress  should  consider  the  consistency  of  the 
review  mechanisms  in  these  bills  with  the  other  provisions  in 
the  bills.  For  reasons  already  stated,  there  seems  no 
inconsistency  with  the  reouirements  for  regulatory  analysis  and 
hybrid  rulemaking  procedures  to  be  performed  by  the  agencies, 
because  these  serve  purposes  distinct  from  Congressional 
review.  The  proposals  to  tighten  judicial  review  of  rules, 
however,  do  need  to  be  considered  together  with  those  for 
Congressional  review.  In  particular,  the  emphasis  on  having  the 
courts  take  a  narrower  view  of  an  agency's  statutory  authority 

needs  to  be  reconsidered,  since  it  may  be  a  primary  legal 
consequence  of  the  Congressional  review  process  to  provide 
further  articulation  of  agency  authority,  at  least  under 
approval  resolutions.  Therefore,  tightened  judicial  review  of 
the  issue  could  duplicate  this  function.  If  Congress  is  to 
carry  this  burden,  the  courts  should  be  relieved  of  it. 
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Mr.  MoAKLEY.  Yes.  I  am  very  happy  you  made  those  last  re- 
marks because  that  actually  was  the  kind  of  committee  that  I  put 
forth  a  couple  of  years  back,  and  the  committee  would  be  made  of 
members  of  the  existing  committees  that  deal  mostly  with  the 
rules  that  are  going  down  in  the  Congress,  your  major  committees. 

So  you  would  have  people  from  each  one  of  those  committees  in- 
volved in  the  process  of  dealing  with  the  chairman  of  the  regulato- 
ry agencies.  When  some  of  these  regulations  appear  to  be  coming 
forward,  they  could  call  up  the  chairman  of  the  agency,  have  him 
state  under  oath  that  he  has  read  the  proposed  rule,  and  then  have 
some  kind  of  dialog  with  him  before  this  thing  really  actually  is 
promulgated. 

They  can  assist  in  writing  legislative  intent  on  that  strata 
anyway  as  to  what  the  Congress  meant  by  certain  things  and  prob- 
ably it  could  straighten  out  a  lot  of  problems  before  they  actually 
happen. 

Tom  Kindness  and  I  talked  about  this  a  few  years  back.  It  just 
never  got  anywhere,  but  now  because  of  Chadha,  maybe  somebody 
will  start  looking  at  that  view. 

The  statement  you  made  on  your  joint  resolution,  trying  to  make 
something  to  differentiate  between  the  joint  resolution  as  it  applies 
to  a  rule  and  a  joint  resolution  as  it  applies  to  legislation  is  quite 
an  idea,  but  I  do  not  know  if  the  courts  would  look  behind  it  saying 
that  it  went  through  both  houses  and  it  was  signed  by  the  Presi- 
dent, therefore,  it  is  law  and  we  cannot  apply  judicial  review  be- 
cause it  now  is  a  statute. 

How  could  you  flag  it  so  that  they  could  then  go  beyond  it?  Or 
would  you  then  be  weakening  the  entire  legislative  process? 

Mr.  Bruff.  The  idea  essentially  would  be  to  focus  on  the  fact 
that  when  Congress  reviews,  all  it  has  time  to  do  is  to  look  at  the 
most  central  value  questions  that  surround  a  regulation. 

For  example,  in  the  passive  restraints  regulation,  do  we  want  to 
have  a  passive  restraints  regulation  at  all?  They  cannot  get  into 
the  mire  of  the  administrative  record.  The  regulations  alone  are 
dozens  of  pages  in  the  Federal  Register.  You  cannot  even  read 
those. 

So  that  the  idea  would  have  to  be  that  the  congressional  review 
just  went  to  the  heart  of  the  value  questions,  and  all  of  the  ordi- 
nary questions  for  judicial  review  were  left  for  the  courts. 

But  again,  we  would  have  to  be  sure  that  the  courts  understood 
that,  were  willing  still  to  exercise  their  review.  The  one  thing  I  can 
be  sure  about  is  that  we  do  not  know  quite  how  they  would  react. 

What  I  have  in  my  statement  by  way  of  a  differentiation  be- 
tween ordinary  statutes  and  these  is  a  theory  and  only  that. 

Mr.  MoAKLEY.  It  is  an  interesting  theory.  Thank  you. 

The  Chairman.  Mr.  Wheat? 

Mr.  Wheat.  No  questions,  Mr.  Chairman. 

The  Chairman.  Professor  Bruff,  I  am  sorry  I  did  not  get  to  hear 
the  first  part  of  your  testimony.  I  will  certainly  read  it  in  the 
record. 

It  seems  to  me  that  the  Supreme  Court,  in  the  Chadha  case,  has 
done  a  great  injustice  to  the  Congress  of  the  United  States.  Con- 
gress has  done  the  best  it  could  to  find  a  way  of  dealing  with  the 
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complexities  of  a  great  country  like  this,  a  great  free  society  like 
ours. 

Now,  Congress  has  the  authority  to  fix  every  freight  rate,  fix 
every  airplane  tariff,  fix  every  application  for  an  interstate  radio 
or  television  station  and  the  like,  but  obviously  it  cannot  do  that. 
We  do  not  have  the  time  to  do  that. 

So  the  Congress  has,  over  the  years,  set  up  these  agencies  as  the 
designate  of  the  Congress.  Congress  created  and  not  the  executive 
branch  generally  speaking,  and  Congress  vested  in  them  its  author- 
ity to  fix  rates,  to  regulate  and  do  all  the  various  things  that  these 
agencies  do. 

Now,  then  the  Supreme  Court  takes  completely  away  from  the 
Congress  what  I  regard  as  any  reasonable  authority  to  oversight,  to 
exercise  oversight  over  what  these  agencies  do. 

They  have  said  the  only  thing  we  can  do  up  here,  we  have  one 
function  that  we  can  perform,  and  that  is  to  legislate  by  the  pas- 
sage of  a  joint  resolution  meeting  the  requirements  of  the  Constitu- 
tion and  submitting  those  joint  resolutions  to  the  President  of  the 
United  States.  That  is  all  we  can  do. 

That  is  nothing  in  the  world  but  enacting  another  legislation. 
They  said,  in  substance,  if  you  do  not  like  any  incident  of  any  legis- 
lation you  pass,  you  got  to  pass  other  legislation. 

Well,  now,  that  takes  the  time,  if  it  is  going  to  be  done  with  any 
excellence,  takes  the  time  of  committees  to  hear  it  and  the  time  of 
the  two  Houses  to  consider  it  and  all  that  sort  of  thing,  and  the 
mass  of  it,  it  makes  almost  impossible  the  performance  of  that  job 
adequately  by  the  Congress  of  the  United  States. 

Now,  if  the  joint  resolution  is  the  process  that  is  employed,  I  do 
not  suppose  anybody  can  make  any  question  about  the  constitution- 
ality of  it  because  it  conforms  to  the  constitutional  requirements  so 
there  is  nothing  to  be  heard  on  there,  and  if  they  are  not  going  to 
reexamine  the  content  and  reguess  the  Congress  in  the  legislative 
action  we  take,  if  they  are  not  going  to  transgress  upon  the  legisla- 
tive function  with  judicial  authority,  there  is  nothing  much  they 
can  do  in  that  case. 

So  here  is  the  Congress  presented  with  a  dilemma  of  whether  to 
turn  loose  all  these  great  agencies,  all  these  agencies  that  have 
enormous  power,  as  you  said,  to  spend  money,  to  impose  burdens 
upon  the  people,  to  affect  the  lives  of  the  people,  enormous  power, 
and  yet  we  do  not  have  any  right  to  reexamine  and  to  say,  "We  did 
not  intend  you  to  go  that  far.  We  did  not  intend  you  to  do  that.  We 
do  not  like  that." 

Now,  they  will  not  let  the  Congress  say,  "Well,  if  one  of  our 
bodies  finds  it  objectionable  for  an  agency  to  do  that,  we  will  take 
that  as  sufficient  objection  on  the  part  of  the  Congress  to  indicate 
our  disapproval." 

No,  they  say  you  cannot  do  that.  The  only  way  we  can  correct  a 
rule  or  correct  anjrthing  is  to  pass  another  law  in  conformity  with 
the  Constitution  of  the  United  States  of  America. 

I  cannot  believe  that  that  will  remain  the  decision  of  the  Su- 
preme Court  of  the  United  States,  and  that  is  the  reason,  I  think, 
we  would  be  justified  in  cases  where  we  think  committees  have  a 
reasonable  and  just  reason  to  exercise  a  veto  that  we  pass  bills. 
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As  far  as  I  am  concerned,  as  a  member  of  this  committee,  I  am 
willing  to  let  those  bills  be  turned  out  by  the  committee.  Let  them 
go  for  consideration  to  the  floor  of  the  House  and  let  them  eventu- 
ally find  their  way  up  to  the  courts  again. 

that  situation  about  the  immigrant,  that  does  not  represent  all 
the  cases  that  have  come  up  under  this  exercise  of  the  veto  power, 
and  I  would  like  to  see  Congress  have  an  opportunity  to  the  right 
of  supervision,  a  right  of  oversight  without  having  to  pass  a  new 
statute.  We  just  do  not  have  time  to  do  all  that  that  they  are  re- 
quiring of  us. 

Do  you  think,  maybe,  that  this  is  the  last  word  in  the  area  of 
legislative  authority  to  supervise  or  exercise  oversight  over  legisla- 
tion? Do  you  think  Chadha  is  the  last  word  that  will  ever  be 
spoken  by  the  Court? 

Mr.  Bruff.  I  am  afraid  it  will  be,  Mr.  Chairman,  because  the 
opinion  has  so  many  signs  of  the  Court  wanting  to  have  done  with 
this  issue  once  and  for  all.  The  opinion  is  so  much  broader  than  it 
needed  to  be  to  deal  with  what  you  rightly  referred  to  as  this  little 
deportation  controversy. 

I  think  that  the  Court's  action  since  in  summarily  dealing  with 
lower  court  decisions  on  legislative  vetoes  is  what  they  will  contin- 
ue to  do  so  that  although  it  is  surely  always  in  the  Congress'  pre- 
rogative to  try  again,  I  think  that  it  is  unlikely  that  the  Court  will 
take  a  legislative  veto  question  on  the  merits  anytime  soon,  if  at 

all. 

The  Chairman.  But  what  about  the  War  Powers  Act?  What  are 
we  to  regard  as  the  law  relative  to  the  War  Powers  Act? 

Mr.  Bruff.  That  certainly  is  the  most  difficult  one,  and  if  there 
is  an  argument  for  a  special  case,  maybe  that  is  the  one.  I  do  think 
that  the  Court,  as  you  emphasized,  tends  not  to  appreciate  the  bur- 
dens of  daily  life  in  Congress  which  are  so  evident  to  you  here,  es- 
pecially in  this  committee. 

But  I  would  emphasize,  that  in  Chadha  there  is  not  only  a  defeat 
for  Congress  but  also  an  opportunity  for  you  to  go  back  and  look  at 
the  oversight  tools  that  the  Court  so  casually  emphasizes  that  you 
have  and  which  are  ultimately  enough  power,  and  to  ask  your- 
selves: Are  there  ways  that  we  can  improve  these  kinds  of  tech- 
niques? 

For  example,  the  kinds  of  things  that  Mr.  Moakley  and  Mr. 
Kindness  were  talking  about  with  special  review  committees  and  so 
on. 

The  Chairman.  What  was  that?  I  did  not  hear  what  they  said. 

Mr.  Bruff.  This  would  be  the  possibility  of  a  special  review  com- 
mittee for  regulation,  perhaps  a  joint  committee  that  would  be 
again  perhaps  an  analog  to  the  budget  committees,  a  more  broadly 
based  committee  with  more  clout  than  the  subcommittees  that 
oversee  the  agencies  in  daily  life. 

The  Chairman.  You  mean  that  kind  of  a  committee  would  have 
the  right  to  strike  down  an  administrative  action  of  one  of  the 
agencies?  . 

Mr.  Bruff.  It  would  not  be  possible,  I  think,  to  give  it  old  legisla- 
tive veto  style  authority.  It  could  be  granted  either  joint  resolution 
authority  of  approval  or  disapproval,  because  that  would  be  pre- 
sented  
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The  Chairman.  I  do  not  think  that  is  the  right  interpretation, 
with  all  respect  to  the  Court.  I  think  Congress  can  exercise  some 
functions  other  than  passing  joint  resolutions.  I  think  we  have  to 
find  what  it  is.  Maybe  what  you  are  talking  about  is  the  way  to  do 

it. 

What  I  favor  is  for  us  to  have  our  committee  review  very  careful- 
ly every  legislative  veto  in  a  bill.  Is  it  necessary  to  do  it?  Is  there 
no  other  reasonable  way  we  can  accomplish  the  same  results?  Is  it 
highly  desirable?  And  would  we  want  this  bill  passed  even  without 
that  provision  in  it? 

Let  them  be  sure  that  they  find  those  facts  before  they  pass  a  bill 
with  a  legislative  veto  in  it.  I  would  have  it  clearly  understood  that 
we  would  not  have  passed  this  bill  if  we  had  not  intended  all  of  it 
to  be  effective. 

Mr.  Bruff.  My  fear,  Mr.  Chairman,  is  that  the  legislative  veto 
would  likely  be  attached  only  to  those  statutes  that  Congress  felt 
were  most  important,  perhaps  a  revision  of  the  War  Powers  resolu- 
tion. 

Those  would  be  the  statutes  for  which  there  would  be  the  great- 
est confusion  and  chaos  if  a  lower  court  then  struck  down  the  legis- 
lative veto,  especially  without  a  severability  provision,  thereby  hob- 
bling the  entire  statute.  So  that  my  main  emphasis  would  be  that 
that  is  a  most  heroic  road  to  walk  in  the  wake  of  Chadha,  and  I 
would  prefer  myself  to  see  Congress  try  other  avenues. 

The  Chairman.  Thank  you  very  much.  Professor,  we  appreciate 
your  coming. 

The  committee  will  recess  until  2  p.m.  tomorrow  when  we  will 
continue  this  hearing. 

[Whereupon,  at  11:23  a.m.,  the  committee  adjourned  to  reconvene 
at  2  p.m.,  March  22,  1984.] 
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THURSDAY,  MARCH  22,  1984 

House  of  Representatives, 

Committee  on  Rules, 

Washington,  D.C. 

The  committee  met,  pursuant  to  call,  at  2:04  p.m.  in  room  H-313, 
the  Capitol,  Hon.  Claude  Pepper  (chairman)  presiding. 
Present:  Representatives  Pepper,  Moakley,  and  Wheat. 

OPENING  STATEMENT  OF  HON.  CLAUDE  PEPPER,  CHAIRMAN  OF 

THE  COMMITTEE  ON  RULES 

The  Chairman.  Today  the  Rules  Committee  will  explore  the 
impact  of  expedited  procedures  on  the  operation  of  the  House. 
Many  of  the  proposed  alternatives  to  the  legislative  veto  are  accom- 
panied by  expedited  procedures  which  would  enable  the  legislation 
to  move  out  of  the  committee  jurisdiction  and  onto  the  floor,  by- 
passing the  Rules  Committee. 

Expedited  procedures  might  have  far-reaching  consequences  on. 
No.  1,  the  control  of  the  committee  of  jurisdiction  over  its  own 
agenda  schedule  and  workload;  No.  2,  the  utility  of  committees  of 
jurisdiction  as  screening  devices  that  protect  Members  from  meas- 
ures they  need  not  consider  and  measures  they  do  not  want  to  con- 
sider; No.  3,  the  ability  of  a  majority  to  control  the  floor  agenda; 
No.  4,  the  majority's  leadership  influence  in  control  over  schedul- 
ing; No.  5,  the  opportunities  for  a  minority  to  compel  floor  action 
on  an  issue,  and  No.  6,  the  Members'  right  to  debate  and  amend. 

Considering  their  potential  impact,  expedited  procedures  must  be 
evaluated  by  asking  whether  the  value  of  insuring  the  opportunity 
for  a  quick  floor  vote  is  sufficient  to  justify  departures  from  the  es- 
tablished patterns  embodied  in  regular  proceduie. 

To  assist  us  in  our  examination  of  the  impact  of  expedited  proce- 
dures on  operations  of  the  House,  we  have  with  us  today  our  good 
friend  and  colleague,  Hon.  John  J.  Moakley,  chairman  of  the  Sub- 
committee on  Rules  of  the  House,  as  well  as  Hon.  Elliott  H.  Levi- 
tas. 

We  are  also  privileged  to  have  with  us  a  distinguished  panel  of 
experts:  Dr.  Roger  H.  Davidson,  Dr.  Stanley  Bach,  Dr.  Louis  Fisher, 
and  Dr.  Walter  Kravitz. 

So  we  have  a  very  distinguished  group  of  witnesses  today,  and  we 
are  very  proud  to  hear  the  first  one,  my  distinguished  colleague 
and  friend,  Hon.  John  J.  Moakley. 
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STATEMENT  OF  HON.  JOHN  JOSEPH  MOAKLEY,  A  REPRESENTA- 
TIVE IN  CONGRESS  FROM  THE  STATE  OF  MASSACHUSETTS 

Mr,  MoAKLEY.  Thank  you  very  much,  Senator.  I  wish  to  com- 
mend you  for  scheduling  this  hearing  on  the  issue  of  particular 
concern  to  this  committee's  jurisdiction  in  its  review  of  the  institu- 
tional implications  of  the  Supreme  Court's  decision  in  the  matter 
of  INS  V.  Chadha,  the  special  rules  of  the  House  which  have 
become  virtually  a  boilerplate  part  of  most  legislative  vetoes. 

Mr.  Chairman,  on  Monday,  December  8,  1941,  the  Congress  met 
in  joint  session  to  receive  a  message  from  the  President  to  request 
that  the  Congress  adopt  a  declaration  of  war  against  Japan.  Major- 
ity Leader  McCormack  was  advised  by  Mrs.  Rankin  of  Montana 
that,  as  a  pacifist,  she  would  be  constrained  to  object  to  a  unani- 
mous-consent request.  Congress  proceeded  to  declare  World  War  II 
on  the  day  that  it  did,  Mr.  Chairman,  only  because  the  Japanese 
had  been  accommodating  enough  to  bomb  Pearl  Harbor  on  the  day 
prior  to  a  day  on  which  the  rules  of  the  House  permit  suspensions. 

To  this  day,  the  rules  of  the  House  accord  to  a  declaration  of  war 
none  of  the  high  privilege  and  special  procedural  protections  which 
attach  to  resolutions  to  disapprove  Federal  Trade  Commission  reg- 
ulations telling  banks  the  type  size  in  which  to  print  their  annual 
percentage  rates. 

Even  within  individual  statutory  rules,  there  is  little  consistency. 
Any  individual  Member  may  force  a  House  vote  on  a  District  of  Co- 
lumbia criminal  ordinance  raising  the  local  fine  for  jaywalking  by 
$5.  But  the  House  would  be  required  to  await  a  report  from  com- 
mittee to  act  on  local  legislation  to  build  a  concrete  wall  around 
the  Capitol. 

These  practices  have  grown  from  two  tendencies  in  this  Chamber 
which  should  be  viewed  with  alarm. 

The  first,  Mr.  Chairman,  is  that,  increasingly.  Members  have 
come  to  view  the  rules  as  a  pointless  procedural  thicket  to  be 
mowed  through  with  a  machete  when  they  interfere  with  the 
desire  of  individual  Members  to  be  able  to  reach  a  specific  class  of 
matters  without  interference  from  the  committee  elected  by  the 
House  to  weigh  such  matters. 

The  House's  leading  advocate  of  expedited  procedures,  who  is  not 
a  member  of  the  Committee  on  Energy  and  Commerce,  has  always 
viewed  any  review  of  Federal  Trade  Commission  regulations  as 
meaningless  unless  it  provides  special  rules  of  the  House  that 
enable  87  Members  to  overrule  the  reporting  and  scheduling  judg- 
ment of  that  committee  and  the  leadership.  However,  the  gentle- 
man, who  is  a  member  of  the  Committee  on  Public  Works  and 
Transportation,  has  proposed  legislation  which  makes  virtually 
every  ministerial  act  of  the  General  Services  Administration,  with 
respect  to  purchase  and  construction  of  public  buildings,  subject  to 
approval  by  that  committee  in  a  manner  which  insulates  that  com- 
mittee's judgment  from  any  review  of  the  House  of  Representa- 
tives. 

The  second,  Mr.  Chairman,  is  an  equally  understandable  desire 
by  Members,  confronted  with  difficult  political  situations,  to  mas- 
sage the  immediate  problem,  without  adequate  regard  for  the  insti- 
tutional implications  of  any  such  resolution.  In  this  regard,  the 
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various  committees  have  increasingly  found  the  jurisdiction  of  the 
Committee  on  Rules  a  convenient  arena  in  which  to  negotiate 
policy  issues  they  have  found  difficult  to  resolve  within  the  scope  of 
their  own  jurisdiction. 

Last  year,  for  example,  well-intentioned  legislation  was  proposed 
to  prohibit  most  trade  with  South  Africa.  Opponents  argued  that 
the  approach  was  too  draconian,  so  the  legislation  was  modified  to 
permit  Presidential  waivers  of  some  trade  restrictions.  Supporters 
of  the  ban  argued  that  the  present  administration  would  issue 
waivers  wholesale  and  gut  the  intent  of  the  bill,  so  it  was  further 
modified  to  rec[uire  congressional  approval  of  waivers.  Opponents 
then  argued  that  the  approvals  would  get  bottled  up  in  the  House 
Foreign  Affairs  Committee.  At  this  point,  the  whole  thing  had 
become  so  complicated  that  the  customary  congressional  practice 
was  followed  and  a  rule  of  the  House  was  tossed  into  the  bill  to 
provide  for  special  discharge.  The  net  result  of  the  approach,  how- 
ever, would  be  to  postpone  the  writing  of  any  clear  policy  on  South 
Africa,  instead  allowing  Congress,  over  a  period  of  years,  to  shape 
an  ad  hoc  policy,  voting  company  by  company,  product  by  product, 
krugerrand  by  krugerrand. 

Now,  both  of  these  tendencies  have  saddled  the  House  with 
dozens  of  special  rules  for  processing  a  wide  variety  of  legislation 
which  are  of  doubtful  consistency  with  the  general  rules  of  the 
House  or,  for  that  matter,  with  each  other. 

In  recent  years,  our  subcommittee  has  focused  its  attention  on 
regulatory  reform  legislation  which  proposes  generic  application  of 
a  legislative  veto  to  each  rule  issued  by  each  executive  or  independ- 
ent agency  of  the  Federal  Government.  This  is  probably  the  form 
in  which  the  veto  is  least  acceptable. 

With  only  slight  awareness  of  what's  really  in  the  Federal  Regis- 
ter, Congress  says  it  wants  to  be  able  to  veto  any  single  rule.  A 
rule,  for  example,  on  sugar-content  requirements  for  grading  of  ap- 
plesauce will  pose  little  difficulty.  The  sugar  and  food  processing 
industries  will  square  off  against  each  other,  but  they  are  both  old 
hands  at  that  and  somewhat  enjoy  it.  After  some  discussion  of 
their  cases,  we  will  set  aside  the  budget  of  the  United  States,  bank- 
ruptcy reform,  port  development  legislation,  social  security,  or 
whatever  matter  we  are  working  on  and  vote  on  applesauce. 

It  makes  a  joke  out  of  the  high  purpose  of  a  national  legislature 
and  it  is  a  major  inconvenience — but  we  could  live  with  it  and  so 
could  the  Nation  if  this  kind  of  procedure  were  limited  to  a  few 
cases.  But  proposals  for  generic  legislative  vetoes  carry  enormous 
potential  for  mischief. 

Of  particular  concern  to  our  committee,  and  the  focus  of  these 
hearings  today,  are  the  expedited  procedures  recommended  in  most 
legislative  veto  bills.  Under  most  such  proposals,  any  reported  dis- 
approval resolution  would  be  highly  privileged  and  eligible  for  2 
hours  of  debate.  And  each  disapproval  resolution,  on  the  demand  of 
87  Members,  can  displace  the  leadership's  legislative  program  for  1 
hour  on  a  motion  to  discharge. 

The  scale  of  this  is  hard  to  picture.  During  the  entire  87th  Con- 
gress, the  House  of  Representatives  considered  704  bills  and  joint 
resolutions — of  which  529  became  law — and  considered  354  simple 
and  concurrent  resolutions.  In  the  same  timeframe.  Congressional 
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Research  Sersdce  estimates  that  15,000  regulations  were  published 
in  the  Federal  Register.  Each  of  these  7,500  rules  a  year  would  be 
subject  to  1  hour  of  debate  if  any  Member  who  opposed  a  rule,  or 
perhaps  simply  the  legislative  schedule,  could  find  86  allies.  To  put 
this  in  perspective,  the  total  amount  of  time  that  elapses  from  one 
New  Year's  toast  to  the  next  is  8,760  hours. 

I  believe  that  much  of  the  demand  for  special  expedited  proce- 
dures implies  some  insensitivity  to  the  lessons  of  congressional  his- 
tory. 

Over  the  centuries  that  our  rules  have  evolved,  a  system  of  pro- 
cedure has  developed  that  works  reasonably  well.  From  time  to 
time,  reforms  are  needed  and  should  be  responsibly  implemented. 

But  inefficiencies  derive  from  the  two  divergent  goals  of  having 
rules  at  all.  The  rules  are  intended  to  protect  the  rights  of  minori- 
ties to  be  heard,  both  the  minority  party  and  ideological  minorities 
within  or  across  party  lines.  But  equally  they  are  intended  to  pro- 
tect the  obligation  of  a  majority  to  act,  again  both  the  majority 
party  and  majorities  which  may  form  across  party  lines. 

The  rules  protect  the  House  and  they  protect  each  Member  of 
the  House.  But  there  is  a  growing  and,  I  think,  dangerous  tendency 
to  regard  the  rules  as  some  kind  of  unnecessary  inconvenience,  to 
be  mowed  down  and  cut  through. 

Certainly,  reforms  are  always  needed,  but  any  such  change  must 
be  viewed  carefully  to  maintain  a  balance  between  the  legitimate 
rights  of  the  institution  and  of  its  Members. 

The  early  Congresses  met  under  rules  not  dissimilar  to  those 
used  today  by  most  associations  and  clubs.  A  Member,  having  been 
struck  by  some  suitable  inspiration,  stood  on  the  House  floor  and 
explained  it  to  his  colleagues  with  no  particular  limitation  on  the 
time  available  to  debate  it  or  the  scope  of  action  available  to  the 
House.  If  the  legislative  proposition  was  generally  acceptable  and 
fairly  simple  and  straightforward,  the  House  would  then  and  there 
pass  it.  If  the  enthusiasm  of  the  Member  was  not  shared  by  his  col- 
leagues, it  would  then  and  there  be  voted  down.  If  the  matter  was 
viewed  as  having  merit,  but  seemed  to  require  more  detailed  exam- 
ination, a  committee  was  created  solely  to  examine  that  one  bill 
and  report  it  back  to  the  House  for  final  action. 

By  1880,  under  vastly  expanded  membership,  workload,  and  par- 
liamentary opportunities  for  obstruction,  the  House  had  sat  help- 
lessly for  some  years  at  the  brink  of  complete  paralysis  under  both 
Democratic  and  Republican  leaderships  when  the  greatest  of  Re- 
publican Speakers,  Thomas  Brackett  Reed,  began  the  most  signifi- 
cant procedural  reforms  of  our  history.  The  committee  system,  the 
function  of  the  modern  Rules  Committee,  orderly  floor  procedure, 
indeed  the  ability  of  Congress  to  act  at  all,  derive  from  those  great 
reforms. 

There  is  no  doubt  in  my  mind  that  the  net  result  of  the  House 
rules  which  collectively  attach  to  legislative  vetoes,  and  any  signifi- 
cant expansion  of  their  use,  drag  the  House  procedurally  back  a 
century. 

The  intent  of  the  veto  proponents  is  to  fashion  a  method  by 
which  Congress  can  address  major  issues  raised  in  the  Federal 
rulemaking  bureaucracy.  But  the  more  than  minor  fallout  from  his 
proposal  is  that  very  small  minorities  increasingly  are  being  armed 
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to  displace  the  schedule  of  the  House.  Under  a  generic  veto,  that 
arsenal  is  expanded  beyond  the  ability  of  the  House  to  manage. 

I  am  at  some  loss  as  to  why  majority  Members  would  support 
such  a  proposition.  Our  caucus  selects  the  Speaker  and  the  chair- 
men of  committees  and,  if  the  majority  is  dissatisfied  with  how  leg- 
islation is  reported  and  scheduled,  they  have  the  ability  to  change 
the  leaderships  that  make  those  decisions. 

Minority  sentiment  for  expedited  procedures  is  far  more  under- 
standable. But  equally,  I  think,  the  minority  party  makes  a  grave 
mistake  if  it  sees  this  as  an  advantage.  During  the  last  Congress,  I 
suspect  that  the  minorities  likely  to  use  the  device  would  more 
often  have  formed  on  my  side  of  the  aisle. 

Under  the  format  of  most  generic  vetoes,  if  we  were  facing  a  new 
Gramm-Latta  bill  and  a  Member  didn't  want  the  House  to  vote  on 
it,  he  could  displace  the  schedule  agreed  to  by  the  majority  and  mi- 
nority leadership.  With  the  help  of  only  86  cosigners,  he  could  re- 
shape the  schedule  of  the  House  and  force  the  day,  week,  or  month 
to  be  spent  on  issues  of  no  concern  to  a  majority — indeed,  of  no 
concern  to  him  except  as  a  tool  to  prevent  a  majority  from  acting 
on  something  else.  With  what  kind  of  issues  could  this  hypothetical 
Gramm-Latta  be  replaced? 

Should  the  California  olive  committee  have  16  members  or  would 
a  smaller  or  larger  committee  be  better? 

Should  the  Irish  potatoes  grown  in  Colorado  be  required  to  be  no 
less  than  4  ounces?  The  rule  doesn't  apply  to  Irish  potatoes  grown 
in  Idaho  nor  to  Idaho  potatoes  grown  in  Colorado,  so  I  suppose  the 
House  would  defer  to  the  judgment  of  the  Colorado  delegation  in 
such  a  case. 

Should  the  FAA  safety  rule  applicable  to  a  certain  model  of 
Fokker  aircraft  go  into  effect?  There  is  no  reason  why  not,  since 
the  single  such  plane  on  the  U.S.  register  was  refitted  to  meet  the 
rule  while  it  was  being  written — but  that  wouldn't  limit  the  right 
to  force  the  House  to  spend  an  hour  on  the  rule. 

Should  the  Board  of  Directors  of  the  Legal  Services  Corporation 
be  allowed  to  move  its  October  meeting  to  September?  Should  the 
Vice  Chairman  of  that  Board  be  allowed  to  preside  if  the  Chairman 
is  absent?  Incidentally,  if  anyone  wants  to  keep  the  October  meet- 
ing but  let  the  Vice  Chairman  preside  at  it,  that  can  be  accommo- 
dated: they  are  separate  rules,  and,  under  a  generic  legislative 
veto,  a  separate  hour  and  a  separate  vote  are  available  on  each. 

I  would  argue  that  many  of  these  questions  need  not  be  decided 
in  Congress  at  all  and,  if  they  do  need  to  be,  that  should  occur 
through  action  on  a  report  from  a  committee  elected  by  the  House 
for  the  purpose  of  reviewing  such  matters. 

If  the  need  to  address  a  regulatory  issue  is  vital,  and  the  appro- 
priate committee  proves  insensitive  to  that  need  and  to  the  will  of 
a  majority,  that  majority  can  overrule  the  committee  and  bring  the 
matter  to  a  vote.  No  committee,  no  committee  chairman,  and  no 
Speaker  can  ever  block  the  will  of  a  majority  of  the  House.  Even  in 
the  face  of  a  negative  vote  by  a  committee,  no  matter  can  be  pre- 
vented from  coming  to  a  vote  except  by  the  decision  of  a  majority 
of  the  House  not  to  sign  a  discharge  petition. 

When  a  majority  of  Members  decided  they  really  wanted  to 
repeal  withholding  on  interest  and  dividends,  they  faced  the  united 
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opposition  of  the  strong  chairmen  of  important  committees,  the 
Speaker  of  the  House,  the  majority  leader  of  the  Senate,  and  the 
President  of  the  United  States.  But  withholding  was  repealed,  be- 
cause that  was  the  will  of  a  bipartisan  majority,  and  no  sincere  ma- 
jority can  ever  be  blocked  in  our  legislative  process. 

The  proposition  would  appear  obvious  that  the  legislative  veto  is 
doomed  to  strangle  the  House  and  even  to  strangle  itself.  It  has 
been  settled  for  over  100  years  that  an  elaborate  committee  struc- 
ture, tight  procedural  rules,  and  strong  congressional  leadership  is 
needed  for  the  House  to  have  any  hope  of  processing  the  flow  of 
barely  700  laws  enacted  in  a  t3rpical  Congress. 

Yet  the  advocates  of  the  legislative  veto  would  have  us  believe 
that  15,000  regulations  can  be  sorted  out  on  the  floor  of  the  House 
in  that  period  by  individual  Members,  acting  as  free  agents  outside 
the  elected  committee  structure  and  the  elected  leadership  of  the 
respective  parties. 

The  weaknesses  of  any  legislative  veto  that  fails  to  meet  the 
basic  structural  problems  of  ad  hoc  floor  management  poses  a 
danger  to  the  House  that  at  least  outweighs  the  possible  benefits  of 
any  proposed  regulatory  reform  bill. 

Mr.  Chairman,  these  are  just  some  of  the  observations  that  I 
wanted  to  make  this  morning  and  leave  them  with  the  committee. 

And  I  hope  that  some  of  these  statements  have  just  shown  the 
ridiculous  ends  that  some  of  these  procedures  can  bring  us. 

The  Chairman.  Well,  Mr.  Moakley,  that  was  a  very  thoughtful 
presentation  that  you  made  upon  matters  that  are  not  always  con- 
sidered by  people  that  are  even  knowledgeable  in  the  procedures  of 
the  House. 

I  don't  have  any  questions  about  it.  I  think  you  have  covered  a 
very  important  segment  of  this  matter. 

Just  in  summary,  do  you  feel  that  the  legislative  veto  is  essential 
to  the  exercise  of  the  oversight  or  general  examination  procedure 
that  the  Congress  should  exercise  over  the  activities  of  administra- 
tive and  bureaucratic  agencies? 

Mr.  Moakley.  I  think  a  legislative  veto  that  complies  with  the 
constitutional  requirements  as  set  down  by  the  charter  or  the  joint 
resolution  £md  presented  to  the  President  is  a  very  useful  tool. 

But  absent  that — I  really  think  that  what  precipitated  the  Su- 
preme Court's  action  on  an  issue  of  the  legislative  veto  that  they 
sidestepped  so  many  times,  and  they  finally  decided  in  the  Chadha 
case,  w£is  the  groundswell  that  was  coming  from  the  House  and  the 
Senate  on  a  generic  legislative  veto,  which  I  think  really  imbal- 
anced  the  whole — the  sense  of  the  balance  between  the  Executive 
and  the  legislative — I  think  that  legislative  vetoes  work  best  on  a 
case-by-case  situation  when  they  are  really  needed  to  leverage  one 
against  the  other. 

The  Chairman.  Do  you  think  we  need  to  design  any  substitute 
for  the  legislative  veto  other  than  rel3dng  entirely  on  the  joint  reso- 
lution? 

Mr.  Moakley.  Well,  I  don't  think  we  have  many  options.  And  I 
don't  think  that  the  legislative  process  is  made  impotent  as  a  result 
of  the  Supreme  Court  decision.  It  kind  of  reminds  me  of  the  time 
when  I  was  practicing  criminal  law  in  Massachusetts,  and  at  that 
time  the  Boston  Police  Department  had  great  latitude  of  breaking 


639 

down  doors  and  finding  evidence  and  then  arresting  somebody  for 
being  present  when  something  was  being  done — and  they  had  been 
doing  that  for  years.  And  all  of  a  sudden  Matt  [?]  v.  Ohio  came  out 
of  the  blue,  and  now  they  need  to  go  to  a  court  and  instruct  the 
magistrate  of  exactly  what  they  felt  that  they  were  going  to  find 
there  and  the  probable  cause  that  was  attendant  thereto,  and  they 
thought  that  this  was  going  to  hamper  all  kind  of  law  enforcement. 

But,  you  know,  they  lived  with  it.  And  I  think  that  we  can  also 
live  with  the  Supreme  Court  decision  as  handed  down  in  Chadha. 

The  Chairman.  Thank  you  very  much. 

Mr.  MoAKLEY.  Thank  you  very  much,  Senator. 

The  Chairman.  We  have  got  much  consideration  to  give  to  the 
whole  subject,  and  you  will  be  one  of  the  important  people  doing 
that. 

Mr.  MoAKLEY.  Thank  you.  I  wish  I  could  stay  around,  but  I  have 
things  on  the  floor. 

The  Chairman.  Thank  you  very  much.  Our  next  spokesman 
today  is  Hon.  Elliott  H.  Levitas. 

Mr.  Levitas,  we  are  delighted  to  have  you,  as  always. 

STATEMENT  OF  HON.  ELLIOTT  H.  LEVITAS,  A  REPRESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OF  GEORGIA 

Mr.  Levitas.  Thank  you,  Mr.  Chairman,  I  appreciate  being  back 
here  before  your  committee.  I  have  been  here  so  often  on  this  issue 
I  feel  like  I  am  almost  a  temporary  member  of  this  committee. 

The  Chairman.  Well,  you  have  been  about  the  longest  one 
around  here  who  has  been  talking  about  this. 

Mr.  Levitas.  I  have  stated  my  position  in  prepared  testimony  on 
a  number  of  occasions  before  the  committee,  and  I  don't  see  any- 
thing to  be  served  by  simply  repeating  what  I  said  before. 

I  would  like  to  address  in  more  detail  one  aspect  of  the  legisla- 
tive veto  proposals  and  then  would  be  happy  to  respond  to  any 
questions  on  that  or  anything  else.  I  am  referring,  Mr.  Chairman, 
to  the  use  of  expedited  procedures  for  considering  congressional 
review  resolutions. 

The  expedited  procedures  approach  is  a  means  for  making  cer- 
tain that  the  Members  of  the  House  would  at  some  point  be  able  to 
work  their  will.  Not  just  the  will  of  one  individual,  but  if  there  was 
enough  significance  to  the  issue,  where  one-fifth  or  one-fourth  of 
the  membership  wanted  to  see  an  approval,  or  disapproval  resolu- 
tion considered,  that  the  resolution  could  be  brought  to  the  floor. 

There  are  a  variety  of  factors  that  show  the  need  for  expedited 
procedures.  The  first  is  that  in  the  referral  of  an  approval  or  disap- 
proval resolution,  it  goes  to  the  committee  which  has  legislative  ju- 
risdiction over  the  agency,  the  program,  or  the  issue  involved. 

Historically,  it's  fair  to  say,  frequently  there  is  a  closeness  be- 
tween the  committee  that  has  legislative  jurisdiction  and  the 
agency,  and  not  infrequently  the  agencies  look  to  their  legislative 
committees  almost  as  their  protectors  and  their  congressional 
agents. 

Therefore,  there  would  be  no  assurance  that  the  House  member- 
ship would  be  able  to  express  itself  on  these  issues,  except,  as  Mr. 
Moakley  said,  through  a  discharge  petition — but  I  think  it  is  also 
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pretty  clear  that  discharge  petitions  are  difficult  to  use.  They  are 
not  very  good  procedures,  and  it  takes  an  issue  of  some  monumen- 
tal imix)rtance,  nationwide  significance — like  the  repeal  of  with- 
holding of  interest — to  move  a  discharge  petition. 

In  such  cases,  expedited  procedures  simply  give  us  a  means  for 
actually  getting  a  chance  to  vote  on  something  that  has  enough  im- 
portance that  the  Members  should  express  themselves  on  it  with- 
out relying  on  the  whim  of  the  chairman,  who  might  not  even  call 
up  a  legislative  regulatory  approval  or  disapproval  resolution.  In 
that  event  there  could  be  no  vote  on  the  resolution  at  all. 

The  discharge  petition  would  be  too  cumbersome  and  unwork- 
able, and  on  the  other  extreme,  simply  to  let  it  be  automatically 
discharged,  in  the  case  of  any  resolution,  would  bring  too  many  po- 
tential matters  to  the  floor.  The  expedited  procedures,  as  originally 
conceived  under  the  veto  mechanism,  I  felt,  and  I  think  a  majority 
of  the  people  who  voted  on  this  issue  felt,  were  a  way  to  assure 
that  there  would  be  some  consideration  of  the  matter. 

Now,  in  the  legislation  which  I  introduced  last  year,  there  was  a 
compromise  approach  to  the  legislative  veto,  which  was  worked  out 
between  those  of  us  who  wanted  to  see  expedited  procedures  and 
legislative  veto,  and  representatives  of  those  who  didn't,  and  actu- 
ally brokered  by  the  Spe£iker's  staff — Mr.  Weiss.  I  think  that  this 
legislation  balanced  many  of  the  concerns  that  Mr.  Moakley  was 
talking  about  along  with  the  interest  that  I  have  in  seeing  that 
there  be  some  possibility  for  the  House  to  consider  these  resolu- 
tions. Essentially  the  way  the  compromise  worked  is  that  if  the 
veto  resolution  was  not  reported  within  45  days,  then  it  could  be 
discharged  with  the  signatures  of  34  Members  of  the  Senate  or  150 
Members  of  the  House,  and  there  would  be  certain  days  set  aside 
in  the  calendar  where  those  resolutions  that  were  discharged  in 
that  fashion  only  could  be  heard. 

So  the  resolutions  wouldn't  just  be  popping  up  any  time  of  the 
day  or  night  that  somebody  had  a  chance  to  get  a  discharge  out  of 
a  committee. 

There  was  a  regular  procedure  set  up,  there  was  a  calendar  that 
was  set  up  for  considering  disapproval  resolutions;  it  was  very  or- 
derly. 

I  think  the  fact  that  the  Speaker  and  his  staff  worked  very  close- 
ly on  this  with  the  Parliamentarian  to  make  the  procedure  work- 
able speaks  to  the  fact  that  it  wasn't  my  invention,  or  the  inven- 
tion of  those  of  us  who  would  like  to  see  a  legislative  veto. 

The  situation  is  different  now.  In  order  to  meet  the  challenge  of 
the  Chadha  case,  Mr.  Chairman,  we  are  looking  at  two  approaches 
or  a  two-track  approach,  which  I  totally  support.  I  am  a  cosponsor 
of  H.R.  3939,  which  deals  with  two  methods  of  legislative  veto.  The 
first  is  the  approval  of  major  rules  and  regulations — and  I  know 
you  have  heard  a  lot  of  discussion  about  that. 

An  approval  resolution  would  only  apply  to  major  rules  or  regu- 
lations, ones  that  have,  by  definition,  at  least  $100  million  annual 
impact  on  the  economy  of  this  Nation.  These  are  relatively  few  in 
number,  according  to  the  estimates  that  have  been  provided  to  us 
by  0MB.  The  approval  resolution  would  take  the  action  of  both 
Houses  and  signature  of  the  President  for  those  major  regulations 
to  go  into  effect. 
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In  a  sense,  I  see  less  need  for  expedited  procedures  in  that  in- 
stance of  approval  resolutions  than  I  do  in  the  case  of  disapproval 
resolutions,  for  the  obvious  reason  that  if  the  regulation  is  going  to 
go  forward,  if  it  is  going  to  be  imposed,  then  there  has  to  be  an 
interest  some  place  in  the  legislative  committee  that  has  the  ap- 
proval resolution  to  move  it  to  the  floor.  My  concern  about  it  being 
pigeonholed  or  backpocketed  is  much  less  in  the  case  where  you 
have  to  affirmatively  approve  something  before  it  can  go  into 
effect. 

And  while  H.R.  3939,  as  I  recall,  provides  for  an  automatic  dis- 
charge of  the  approval  of  major  rules,  because  they  are  so  few  in 
number  I  don't  see  a  real  problem  there.  But  I  simply  would  state 
my  view  that  there  is  less  need  for  expedited  procedures  in  those 
cases. 

In  the  case  of  the  joint  resolution  of  disapproval  for  nonmajor 
rules,  I  think  you  still  have  the  same  need  for  expedited  proce- 
dures, because,  again,  if  the  committee  chairman  or  the  subcom- 
mittee chairman  doesn't  agree  with  the  disapproval,  it  will  never 
see  the  light  of  day,  and  the  time  period  for  action  by  the  Congress 
will  run  out  before  there  is  any  opportunity  to  act. 

So  I  think  that  expedited  procedures  for  nonmajor  rules  and  the 
joint  resolution  of  disapproval  are  still  needed.  Otherwise,  the 
whole  legislative  veto,  or  son  of  legislative  veto,  becomes  an  empty 
and  hollow  remedy  rather  than  being  an  effective  orderly  means 
for  dealing  with  the  problem. 

The  Chairman.  Mr.  Levitas,  it  strikes  me  that  this  is  a  big  coun- 
try that  we  are  legislating  for,  230  or  240  million  people  now— and, 
of  course,  there  will  be  more;  the  most  dynamic  economy  in  the 
world,  and  a  great  variety  of  interests  and  areas  and  people  and 
everything.  So  as  the  Nation  developed,  social  problems,  economic 
problems  emerged,  and  they  came  within  the  scope  of  the  legisla- 
tive branch  of  the  Government.  For  example,  all  the  various  regu- 
lations that  had  to  be  observed — and  I  am  one  of  those  who  think 
we  didn't  do  too  wisely  when  we  deregulated  too  much — but  we 
had  to  devise  a  system  of  regulations.  We  have  the  power  to  fix  all 
the  freight  rates  and  bus  fares  and  airplane  fares — everybody 
knows  we  can't  do  that.  So  we  had  to  set  up  agencies  to  represent 
the  Congress  to  do  those  things. 

Now,  a  lot  of  people  have  felt  that  we  just  couldn't  turn  loose 
these  powerful  agencies  that  we  have  set  up;  they  sometimes  were 
overzealous  in  their  effort  to  perform  their  duties;  sometimes  they 
were  unwise,  according  to  the  opinion  of  Congress,  in  what  they 
did. 

But,  after  all,  we  sort  of  felt  that  these  folks  had  no  master— the 
Executive  really  didn't  run  them,  he  didn't  have  supervision  over 
them.  The  only  person  that  was  their  boss  was  the  Congress. 

And  the  citizen  abused  or  wronged,  in  his  opinion,  couldn't  do 
very  much  to  those  agencies.  He  looked  back  to  the  Congress  to 
see — I  want  you  to  restrain  these  people  from  doing  too  much,  or 
make  them  do  what  they  do  more  wisely,  and  the  like. 

So  it  was  natural  that  Congress  should  begin  to  exercise  some 
sort  of  supervisory  jurisdiction  over  these  people,  and  say,  after  all, 
you  know,  you  are  exercising  our  authority.  It's  like  a  parent 
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giving  a  child  a  wide  range  of  discretion — but  wait  a  minute,  son,  I 
didn't  intend  for  you  to  go  that  far. 

So  now  then  it  may  be  that  Congress  became  overzealous  in  step- 
ping into  it  too  much,  maybe  we  wanted  to  become  too  active  in  the 
details  and  look  at  all  the  rules  and  regulations  and  the  like. 

But  then,  of  course,  all  this  takes  a  lot  of  time;  there  are  a  lot  of 
these  rules  and  regulations,  there  is  a  great  many  decisions  that 
are  being  made.  And  it  is  a  massive  matter. 

And  we  all  know  that  we  are  busy  anyway  with  the  ordinary 
chores  that  we  undertake  to  do,  our  ordinary  duties  that  we  under- 
take to  discharge  here  in  the  Congress. 

So  it  seems  to  me  that  it  was  rather  a  natural  thing  for  Congress 
to  say,  well,  now,  you  can  go  on  and  do  this,  issue  your  rules  and 
regulations,  do  this,  that,  and  the  other,  but  we  are  going  to  have 
either  of  the  Houses  taking  a  look  at  what  you  are  doing.  And  if 
either  House  considers  that  you  are  going  too  far  or  are  not  wise, 
why,  we  don't  have  time  for  both  Houses  to  spend  on  this  kind  of 
thing,  so  we  are  by  a  joint  resolution  presented  to  the  President  au- 
thorizing either  House  to  question  what  may  be  done  by  these 
people. 

So  you  can  see  how  the  one-House  legislative  veto  developed. 

Now,  along  comes  the  Court  and  says  that  we  can't  have  a  one- 
House  legislative  veto,  because  the  only  way  we  can  veto  what  our 
creatures  do  is  by  passing  a  law;  in  other  words,  we  can't  change  a 
rule  promulgated  by  an  agency  that  we  set  up  without  the  Con- 
gress of  the  United  States  passing  in  constitutional  form  a  law  and 
presenting  it  to  the  President  of  the  United  States  and  constitu- 
tionally meeting  any  objection  the  President  may  have  to  that. 

Well,  it  seems  to  me  that  that  imposes  a  very  heavy  burden  upon 
the  Congress.  If  we  are  going  to  pass  a  joint  resolution,  it's  not 
going  to  be  worth  anything  if  it  is  just  going  to  be  a  pop  judg- 
ment— we  have  got  to  have  hearings  or  some  deliberations  to  be 
given  to  what  we  do  if  it  is  going  to  be  deserving  of  any  respect. 

And  to  require  the  constitutional  form  of  legislation  for  every 
review  or  every  oversight  or  every  suggestion  that  we  want  to 
make  to  those  dependent  upon  us  seems  to  me  to  impose  an  exces- 
sively heavy  burden. 

And  then  we  have  things  like  the  War  Powers  Act  that  is  vital  to 
the  country's  interest,  I  think,  the  jeopardy  of  which  is  considered 
now. 

I  think  we  discussed  it  when  you  were  here  before. 

Mr.  Levitas.  Yes,  sir. 

The  Chairman.  I  wonder  if  it  isn't  going  too  far  to  say  that  the 
Congress  can  exercise  no  oversight,  no  review,  or  no  second  look,  as 
it  were,  without  legislating  in  the  constitutional  sense. 

Mr.  Levitas.  Well,  the  truth  of  the  matter  is  that  the  Supreme 
Court's  decision,  I  have  said  publicly  and  recently  in  two  Law 
Review  articles,  demonstrated  a  real  abysmal  ignorance  of  the  way 
our  Government  works.  This  one  was  working  pretty  well,  I 
thought. 

The  genius  or  the  beauty  of  the  two-House  approval  mechanism, 
Senator,  is  that  it  really  gets  us  back  to  where  we  want  to  be.  It 
would  create  a  one-House  veto  but  do  it  within  a  constitutional 
form. 
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If  a  regulation,  a  major  regulation,  something  that  has  tremen- 
dous impact,  before  it  gets  imposed  on  the  American  public,  has  to 
go  through  both  Houses  to  be  approved,  obviously  if  one  House  says 
no,  then  that's  the  end  of  the  line.  So  you  have  actually  gotten  a 
simplified  method  of  achieving  what  we  had  to  begin  with,  but 
within  the  legal  and  constitutional  language  of  the  Chadha  deci- 
sion. 

And  you  mentioned  the  War  Powers  Act.  I  don't  think  there  is 
any  point  to  be  served  by  our  discussing  what  happens  specifically 
with  that,  but  I  am  convinced  that  the  Chadha  decision  applies  to 
the  War  Powers  Act,  to  nuclear  nonproliferation,  to  budget  im- 
poundment and  control— I  could  go  down  the  list  for  a  long  time, 
and  we  have  a  list  of  them. 

Now,  if  we  in  Congress  are  going  to  continue  to  want  to  exercise 
some  control,  say,  over  foreign  arms  sales— you  know,  the  $25-mil- 
lion  limit— that  is  covered  by  the  Chadha  decision.  I  think  the  only 
way  we  can  resume  our  rightful  responsibility  and  authority  is  to 
say,  if  the  President  wants  to  sell  arms  in  quantities  of  $25  million 
or  more,  then  it  has  to  be  approved  by  both  Houses  of  Congress  and 
signed  by  the  President,  which  would  then  give  us  the  opportunity 
to  exercise  the  type  of  control  we  do  now  under  War  Powers  or 
under  foreign  arms  sales. 

I  think  that  control  is  terribly  important. 

I  would  like  to  say  one  other  thing,  Mr.  Chairman.  You  are  not, 
and  some  members  of  this  committee  are  not  living  in  a  fool's  para- 
dise. There  are  a  lot  of  Members  of  the  House  of  Representatives 
who  to  this  day  don't  understand  what  the  Chadha  decision  has 
done.  There  are  some  89  separate  laws  out  there  today  that  have 
legislative  veto  provisions  in  them,  and  this  is  what  the  courts  have 
done  so  far:  They  have  held  the  legislative  veto  to  be  unconstitu- 
tional under  the  Chadha  concept,  but  then  have  said  the  rest  of 
the  law  can  stay  out  there,  and  remain  valid  without  the  veto. 

Now,  think  about  that  for  a  minute.  Think  of  the  number  of 
times  that  you  personally  know  that  you  would  have  never  voted 
for  that  particular  piece  of  legislation  if  Congress  didn't  have  an- 
other bite  at  the  apple,  or  another  chance  to  see  what  the  agency 
did — you  would  have  never  voted  for  it. 

What  we  are  finding  today  is  that  the  courts  are  separating  the 
two— separating  the  veto  and  the  delegated  authority  it  was  at- 
tached to. 

Let  me  give  you  the  worst  example  of  all  that  I  have  come 
across,  and  there  are  many  others.  Congress,  starting  back  with 
President  Hoover,  gave  the  President  the  right  to  have  reorganiza- 
tion of  the  executive  branch  of  Government.  The  President  could 
propose  a  reorganization  plan  which  would  take  effect,  unless 
either  House  of  Congress  vetoed  that  plan. 

Now,  when  a  reorganization  plan  comes  in,  it  results  in  the 
repeal  of  laws,  the  rewriting  of  new  laws,  the  shifting  of  personnel 
and  functions — it  is  a  massive  change. 

The  reason  it  was  structured  that  way— and  there  is  plenty  of 

legislative  history— is  that  it  was  considered  simpler  to  let  the 

President  propose  it;  if  Congress  didn't  like  it,  they  could  say,  "no." 

There  is  a  district  court  decision  that  was  handed  down  a  couple 

of  months  ago— the  name  of  the  case  is  Allstate  Insurance  Compa- 
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ny  V.  the  Equal  Opportunity  Employment  Commission.  EEOC  was 
restructured  under  the  law,  that  reorganization  law.  In  that  case, 
the  court  said: 

Obviously  the  President  wouldn't  have  been  given  the  power  to  change  the  whole 
statute  book,  repeal  laws  and  write  new  ones,  without  a  legislative  veto  attached, 
with  Congress  acting  upon  it — and  since  the  legislative  veto  is  invalid,  then  the  rest 
of  the  law  is  invalid. 

That  makes  sense. 

But  let  me  tell  you  what  happened.  In  another  case  that  was  de- 
cided, the  court  ruled  that  Congress  would  have  given  the  Presi- 
dent the  power  to  reorganize  even  if  we  had  nothing  else  to  say 
about  it.  So  what  the  latter  court  said  under  the  reorganization 
law,  is  the  power  of  the  President,  any  President — Jimmy  Carter, 
Ronald  Reagan,  whoever  our  next  one  is  down  the  line —  to  reorga- 
nize the  Federal  Government,  change  the  laws,  and  Congress  can't 
even  say  we  have  a  right  to  act  on  it,  even  though  we  wrote  it 
originally  into  the  law. 

It  is  terribly  important,  Mr.  Chairman,  that  somebody  begins  to 
act  on  these  matters.  That  is  why  I  am  so  pleased  to  be  here  and  so 
praising  of  what  you  are  doing. 

If  you  don't  have  expedited  procedures  to  go  along  with  the  veto 
mechanism,  then  you  are  just  turning  the  power  over,  not  just  to 
the  bureaucracy,  but  to  a  handfuU  of  committee  chairmen.  If  I 
were  a  committee  chairman,  or  if  it  came  to  my  subcommittee,  and 
I  didn't  want  to  let  Congress  have  a  shot  at  it,  all  I  have  to  do  is 
put  it  in  my  pocket  for  a  few  days,  and  the  time  will  run. 

So  I  urge  you,  Mr.  Chairman,  to  grab  this  bull  by  the  horns. 
What  you  do  in  this  committee  will  have  as  great  an  impact  on  the 
way  our  Government  works  from  now  on  as  any  other  single  struc- 
tural change  since  the  14th  amendment  to  the  Constitution. 

The  Chairman.  Well,  thank  you,  Mr.  Levitas.  You  are  one  of  the 
thinkers  in  this  House  and  in  this  Congress  on  this  very  vital  sub- 
ject. And  I,  as  chairman  of  this  committee,  want  the  privilege  of 
our  committee  working  with  you  and  want  to  solicit  your  workiixi^ 
with  us. 

Mr.  Levitas.  I  appreciate  that. 

The  Chairman.  In  what  we  eventually  evolve. 

Mr.  Levttas.  I  am  grateful  for  that  opportunity,  Mr.  Chairman, 
and  you  will  have  my  complete  time  and  attention.  The  fact  that 
you  have  included  me  in  che  meetings  that  we  have  had  up  to  this 
point  shows  that  for  the  first  time  there  is  someone  who  is  really 
serious  about  this,  and  I  think  that's  you.  Up  to  this  point — I  have 
heard  a  lot  of  conversation  about  it,  but  I  don't  think  anybody's 
been  serious. 

The  Chairman.  Thank  you  very  much,  Mr.  Levitas.  We  sure  ap- 
preciate what  you  have  said  and  done. 

Now,  next  we  have  a  distinguished  panel  here.  I  will  ask  if  the 
panel  will  please  come  forward  here  to  the  table.  First  is  Dr.  Roger 
H.  Davidson,  Congressional  Research  Service;  Dr.  Stanley  Bach, 
Congressional  Research  Service;  Dr.  Louis  Fisher,  Congressional 
Research  Service;  and  Dr.  Walter  Kravitz. 

Gentlemen,  we  are  delighted  to  have  you  here,  and  I  will  wel- 
come your  statement. 
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STATEMENTS  OF  ROGER  H.  DAVIDSON,  CONGRESSIONAL  RE- 
SEARCH SERVICE;  STANLEY  BACH,  CONGRESSIONAL  RE- 
SEARCH SERVICE;  LOUIS  FISHER,  CONGRESSIONAL  RESEARCH 
SERVICE;  AND  WALTER  KRAVITZ 

Dr.  Fisher.  Mr.  Chairman,  I  will  go  first,  and  then  Stanley  Bach, 
then  Roger  Davidson,  and  then  Dr.  Kravitz. 
The  Chairman.  All  right,  that's  fine. 
Thank  you  very  much.  Our  first  witness  will  be  Dr.  Fisher. 

STATEMENT  OF  DR.  LOUIS  FISHER,  CONGRESSIONAL  RESEARCH 

SERVICE 

Dr.  Fisher.  Mr.  Chairman,  when  I  talk  about  expedited  proce- 
dures, I  find  in  my  own  mind  a  question  as  to  what  it  means,  be- 
cause it  is  a  very  broad  topic,  a  broad  topic  with  many  effects.  Does 
it  benefit  Congress?  Does  it  benefit  the  President? 

And,  as  Congressman  Levitas  just  pointed  out,  expedited  proce- 
dures might  mean  one  thing  if  you  are  talking  about  an  affirma- 
tive action,  a  joint  resolution  of  approval,  and  would  mean  some- 
thing else  for  the  joint  resolution  of  disapproval. 

So  for  me  I  felt  it  important  to  talk  about  expedited  procedures 
in  one  area,  to  make  it  more  tangible.  And  I  selected  reorganiza- 
tion authority,  because  that  is  where  the  legislative  veto  began,  in 
1932,  and  it  is  a  history  of  more  than  50  years  that  will  give  us 
some  lessons  about  expedited  procedures. 

And  the  question  that  arose  in 

The  Chairman.  Excuse  me  just  a  minute.  That's  interesting  that 
you  mentioned  the  year  1932,  because  there  was  a  difference  in  the 
attitude  of  the  country  and  the  people  running  the  Government 
itself  toward  the  functioning  of  the  Government.  The  Federal  Gov- 
ernment began  to  take  a  very  much  more  active  and  intimate  part 
in  the  administration  of  the  affairs  of  the  country  along  at  the 
same  time  that  reorganization  occurred. 

Dr.  Fisher.  The  attitudes  are  very  important  to  keep  in  mind, 
and  we  can  ask  whether  those  attitudes  still  apply  today,  1984,  on 
procedures. 

The  question  then,  in  1932,  in  the  Great  Depression,  was  how  can 
we  allow  the  President  to  change  the  legal  structure  of  Govern- 
ment without  coming  to  Congress?  That  was  the  issue. 

And  the  answer  to  that  was  to  give  him  reorganization  authority, 
subject  to  a  one-House  veto.  Either  the  House  or  the  Senate  could 
disapprove  his  Executive  orders. 

So  what  we  find  at  first,  back  in  1932,  when  we  speak  of  expedit- 
ed procedures,  we  are  talking  about  something  that  would  benefit 
only  the  President;  we  would  allow  him  to  circumvent  the  Con- 
gress. 

And  what  happened  on  that  first  delegation  of  authority  is  that 
President  Hoover  sent  up  11  Executive  orders  reorganizing  about 
58  functions,  and  the  House  of  Representatives  disapproved  them. 

It  is  interesting  that  the  statute  did  not  include  expedited  proce- 
dures for  legislative  disapproval.  Nevertheless,  the  House  of  Repre- 
sentatives was  able,  through  its  own  internal  rules,  to  act  very 
quickly  and  very  promptly  to  disapprove  all  of  them — it  acted  on 
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its  owii  rules  and  it  acted  through  this  committee  in  expediting 
floor  action. 

One  thing  I  found,  that  even  though  a  statute  does  not  contain 
expeditec?  procedures  for  legislative  action,  Congress  can  still  act 
expeditiout-ly  through  its  own  internal  rules.  On  the  other  hand, 
just  because  you  put  expedited  procedures  in  a  statute  doesn't 
mean  that  Congress  will  use  them.  In  my  paper  I  give  the  example 
of  the  National  Emergencies  Act  of  1976.  The  procedure  was  that 
the  President  would  proclaim  a  national  emergency,  and  by  statute 
Congress  would  have  to,  every  6  months,  consider  a  concurrent  res- 
olution disapproving  the  emergency. 

Nevertheless,  in  1979,  when  President  Carter  issued  a  proclama- 
tion in  the  Iranian  crisis.  Congress  did  not  use  those  procedures; 
Congress  did  not  discharge  a  concurrent  resolution  and  didn't  even 
introduce  one. 

So  the  main  point  is  that  when  Congress  wants  to  act,  it  can  do 
so  through  its  own  internal  rules;  it  does  not  need  to  have  expedit- 
ed procedures  in  statute,  and  the  fact  that  they  are  in  statute  does 
not  mean  that  they  will  be  used. 

What  I  also  found  in  looking  at  reorganization  authority  is  that 
Congress  looked  at  what  it  did  in  1932  in  disapproving  the  Hoover 
Executive  orders  and  decided  that  the  only  way  you  could  get  reor- 
ganization was  to  take  Congress  completely  out  of  the  picture,  not 
even  give  it  a  one-House  veto. 

And  that  is  what  they  did  in  1933:  They  delegated  to  President 
Roosevelt  complete  authority  over  reorganization;  there  would  be 
no  legislative  veto;  the  only  way  the  Congress  could  control  it 
would  be  through  a  public  law,  through  a  joint  resolution  of  disap- 
proval. 

What  Congress  found — that  was  a  2-year  grant  of  authority — 
what  Congress  found  is  that  it  was  not  comfortable  with  that  dele- 
gation. It  had  surrendered  too  much. 

And  from  the  late  1930's  up  to  the  present  time.  Congress  has 
consistently  used  expedited  procedures  to  favor  congressional 
action  and  congressional  control.  And  it  did  it  first  in  1939,  the  re- 
organization statute;  instead  of  requiring  action  by  a  public  law,  it 
allowed  action  by  a  concurrent  resolution  of  disapproval,  a  two- 
House  veto. 

In  1949,  they  simplified  it  even  more,  a  one-House  legislative 
veto — either  the  House  or  the  Senate. 

In  1957,  they  simplified  it  even  more,  going  from  a  constitutional 
majority  to  a  simple  majority. 

Throughout  this  period  Congress  had  to  vote  either  yes  or  no  on 
a  reorganization  plan,  with  no  opportunity  to  amend  it.  What  they 
did  in  1977,  they  allowed  the  President  to  send  up  amendments, 
and  it  opened  the  door  for  committees  and  Members  to  participate 
in  what  that  amendment  would  be. 

And  now,  last  year,  was  the  final  step  in  changing  the  process. 
The  bill  reported  out  by  the  House  Government  Operations  Com- 
mittee requires  that  a  reorganization  plan  be  approved  by  a  joint 
resolution,  a  joint  resolution  of  approval. 

So  we  have  gone  over  a  50-year  period  from  a  process  that  fa- 
vored only  the  President  to  one  that  makes  it  easier  for  Congress 
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to  disapprove.  Along  the  way  we  have  gotten  very  close  to  what  the 
regular  process  would  be. 

The  question  is  why  on  reorganization  authority  wouldn't  the 
regular  process  be  satisfactory?  What  is  wrong  with  the  President 
submitting  a  reorganization  proposal  in  regular  bill  form  and  let- 
ting it  go  through  the  regular  process,  through  committee  review 
and  floor  amendment? 

The  answer  goes  back  to  some  attitudes  we  had  in  the  1930's.  It 
was  assumed  in  the  1930's  that  giving  the  President  reorganization 
authority  would  allow  him  to  save  very  sizeable  amounts  on  the 
budget.  But  the  record  of  50  years  shows  that  reorganization  is  not 
a  tool  for  economy  or  retrenchment,  that  if  you  want  to  cut  the 
budget,  you  have  to  cut  functions— you  just  don't  reorganize  agen- 
cies. 

Another  attitude  back  in  the  1930's  was  one  of  distrust  of  Con- 
gress, that  you  had  to  take  Congress  out  of  the  picture  because 
Congress  would  not  support  any  reasonable  proposal.  The  record  I 
think  is  very  clear— and  I  give  some  examples  in  my  statement— 
that  when  Presidents  do  not  have  reorganization  authority,  and 
they  have  to  submit  a  bill  to  you.  Congress  acts  through  the  regu- 
lar process  responsibly  and  expeditiously— and  I  give  a  couple  of 
examples  even  during  the  Reagan  administration  where  in  bill 
form  the  President  can  submit  to  you  a  proposal  to  reorganize  or 
transfer,  and  it  can  be  done  through  the  regular  process. 

I  close  the  statement  in  my  paper  by  reviewing  the  Chadha  case, 
because  what  the  Chadha  case,  the  Supreme  Court,  told  Congress: 
You  cannot  use  shortcuts;  you  must  use  the  regular  process.  As  you 
have  said,  you  have  to  go  through  the  whole  public  law  process. 

So  if  Congress  may  not  use  shortcuts,  the  question  is  why  should 
you  continue  to  allow  the  President  shortcut  methods  of  circum- 
venting Congress  or  doing  through  the  executive  branch  what  he 
cannot  do  through  the  regular  bill  process,  which  would  give  Con- 
gress an  opportunity  to  examine  something  very  carefully  in  com- 
mittee, through  its  own  system,  and  allow  Congress  to  act  on  the 
bill  and  amend  it  and  perfect  it  on  the  floor? 

That's  my  statement,  Mr.  Chairman,  on  the  relationship  between 
the  branches.  Mr.  Bach  will  talk  about  the  issue  in  terms  of  inter- 
nal procedures  between  the  committees  and  floor  party  leaders. 

[Dr.  Fisher's  prepared  statement,  with  attachment,  follows:] 
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Chairman  Pepper  and  Members  of  the  Committee: 

It  is  very  risky  to  generalize  about  "expedited  procedures."   Some  of 
them  have  favored  the  President.   Others  give  Congress  an  advantage.   To  avoid 
misleading  abstractions,  I  will  discuss  expedited  procedures  as  they  apply  to 
one  area:  executive  reorganization.   It  is  in  this  area  that  the  legislative  veto 
first  gained  a  foothold. 

The  record  over  the  past  half  century  contains  many  valuable  lessons  for 
executive-legislative  relations.   How  have  expedited  procedures  altered  the 
balance  of  power  between  Congress  and  the  President?  What  is  that  balance 
likely  to  be  in  the  future  without  the  legislative  veto? 

As  used  in  executive  reorganization;  expedited  procedures  helped  circumvent 
the  delays  inherent  in  the  legislative  process.   Here  we  confront  a  basic  policy 
choice,  a  question  of  philosophical  preference.   For  those  who  view  Congress  as 
an  obstructionist  body,  expedited  procedures  smooth  the  way  for  presidential 
initiatives.   They  are  a  way  of  making  government  more  "efficient." 

Another  perspective  is  to  regard  legislative  inaction  not  as  a  negative 
or  obstructionist  tool,  but  as  a  legitimate  and  effective  way  to  dispose  of 
unpopular,  unworkable,  and  undesirable  proposals.   Inaction  is  used  routinely 
and  responsibly  by  all  three  branches  of  government:  executive,  legislative, 
and  judicial. 
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In  the  1930 's,  Congress  agreed  to  an  expedited  approach  for  executive 
reorganization.   Failure  to  act  meant  that  presidential  proposals  would  become 
law.   I  want  to  review  the  evolution  of  this  process  and  discuss  the  effect  of 
expedited  procedures  on  legislative  prerogatives. 

In  the  midst  of  the  Great  Depression  and  mounting  Federal  deficits. 
Congress  decided  to  delegate  reorganization  authority  to  President  Hoover. 
Statutory  language  in  1932  permitted  him  to  issue  Executive  orders  for  the 
transfer  and  consolidation  of  executive  functions.   Unlike  the  regular  legislative 
process,  he  would  not  have  to  obtain  congressional  approval  through  a  public 
law. 

Both  branches  looked  for  shortcut  methods  of  changing  the  statutory  structure 
of  agencies.   There  was  broad  agreement  that  power  had  to  be  concentrated  in 
the  President's  office.   Members  of  Congress  had  lost  faith  in  their  own 
institution.   Senator  Reed  explained  the  motivation:  "The  only  way  by  which  we 
will  get  results  is  by  putting  the  power  Into  the  hands  of  somebody  who  will 
assume  the  responsibility  and  use  it.  .  .  .  Leave  it  to  Congress  and  we  will 
fiddle  around  here  all  summer  trying  to  satisfy  every  lobbyist,  and  we  will 
get  nowhere."   75  Cong.  Rec .  96A4  (1932). 

The  resulting  statute  allowed  either  House  of  Congress  to  disapprove  an 
Executive  order  within  60  days.  It  did  not  provide  expedited  procedures  for 
congressional  action.  47  Stat.  413-15  (1932).  Expedited  procedures  in  this 
instance  were  designed  strictly  to  favor  the  President. 

In  December  1932,  after  his  defeat  In  the  general  elections.  Hoover  submitted 
11  Executive  orders  consolidating  58  governmental  activities.   Before  the  House 
voted  on  a  disapproval  resolution,  It  adopted  a  rule  to  limit  debate  to  two 
hours.   No  amendments  were  permitted.   The  resolution  of  disapproval  required 
the  House  to  take  a  single  vote  on  Hoover's  recommendations,  en  bloc,  without 
opportunity  to  vote  on  individual  proposals.   After  adopting  the  rule  and  rejecting 
a  motion  to  recommit  (which  would  have  instructed  the  House  Committee  on  Expenditures 
to  consider  each  Executive  order  separately  on  its  individual  merits),  the  House 

agreed  to  the  disapproval  resolution  by  voice  vote.   76  Cong.  Rec.  2103-26  (1933). 

In  this  initial  experiment  with  legislative  vetoes.  Congress  saw  no  need 
to  place  expedited  legislative  procedures  in  the  statute.   Instead,  they  were 
supplied  by  the  rule  accompanying  the  disapproval  resolution.   The  absence  of 
expedited  procedures  in  the  statute  did  not  prevent  Congress  from  moving  quickly 
to  disapprove  Hoover's  proposals.   Whenever  Congress  feels  the  need  to  act 
expeditiously  it  can  do  so,  with  or  without  special  procedures. 
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On  the  other  hand,  expedited  procedures  have  not  forced  Congress  to  act  when 
it  did  not  want  to.   For  example,  the  National  Emergencies  Act  of  1976  required 
each  House  of  Congress,  not  later  than  six  months  after  a  national  emergency 
declared  by  the  President,  to  consider  a  vote  on  a  concurrent  resolution  to 
terminate  the  emergency.   The  concurrent  resolution  was  to  be  referred  to  the 
appropriate  committee,  reported  from  committee  with  recommendations  within  15 
calendar  days  (unless  each  House  determined  otherwise  by  yeas  and  nays),  and 
any  concurrent  resolution  reported  "shall  become  the  pending  business  .  .  . 
and  shall  be  voted  on  within  three  calendar  days  after  the  day  on  which  such 
resolution  is  reported,  unless  such  House  shall  otherwise  determine  by  yeas 
and  nays."   Other  expedited  procedures  dealt  with  House-Senate  differences. 
P.L.  94-412,  sec.  202,  90  Stat.  1256. 

Despite  these  requirements  and  various  mandates  for  congressional  action, 
no  concurrent  resolution  of  disapproval  was  ever  introduced,  much  less  acted 
upon,  after  President  Carter  declared  a  national  emergency  over  the  Iranian 
crisis  in  1979.   The  Senate  Foreign  Relations  Committee  and  the  House  Foreign 
Affairs  Committee  merely  wrote  letters  to  President  Carter  stating  action  on 
a  resolution  of  disapproval  was  unnecessary.   126  Cong.  Eec.  11270-71,  11537 
(1980). 

Expedited  procedures  in  the  reorganization  statute  have  passed  through 
major  stages  since  1932.   After  Franklin  D.  Roosevelt  entered  office,  Congress 
renewed  the  President's  reorganization  authority.   The  disapproval  resolution  by 
the  House  of  Representatives  convinced  a  number  of  legislators  that  reorganization 
would  never  occur  if  either  House  could  veto  a  presidential  initiative.   The 
Senate  debated  a  bill  that  would  require  disapproval  by  concurrent  resolution. 
Senator  Vanderberg  urged  his  colleagues  to  confront  "the  precise  situation  and 
the  realities.  ...   We  have  just  witnessed  the  impossibility  of  achieving  even 
an  incidental  step  in  that  direction  by  presidential  order  so  long  as  Congress 
with  its  diverse  interests,  retains  the  veto."   76  Cong.  Rec .  2587  (1933).   In 
floor  action,  the  Senate  deleted  the  legislative  veto  —  even  its  two-House  form. 

The  legislative  veto  was  removed  for  two  reasons:  to  facilitate  action  by 
the  President,  and  to  eliminate  some  constitutional  doubts  that  had  been  raised 
by  Attorney  General  Mitchell.   Id.  at  3538.   As  enacted  into  law,  the  bill  granted 
the  President  reorganization  authority  for  two  years  without  the  encumbrance  of 
a  legislative  veto.   The  only  constraint  on  the  President  was  a  60-day  waiting 
period,  during  which  time  Congress  could  pass  a  public  law  to  disapprove  an  Executive 
order.   47  Stat.  1317-19  (1933). 
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Members  of  Congress  expected  Roosevelt  to  use  reorganization  authority  to 
force  major  economies.   In  fact,  he  used  the  authority  sparingly  and  only  then 
for  noncontroversial  purposes.   He  never  regarded  reorganization  as  a  means  for 
achieving  savings.   He  believed  that  budget  cutbacks  require  the  elimination  of 
programs,  not  their  reorganization. 

Roosevelt's  interest  in  reorganization  was  rekindled  in  1936,  following  a 
number  of  setbacks  in  the  Federal  courts.   Legislation  Introduced  in  1937  sought 
to  restore  the  President's  reorganization  authority.   As  with  the  1933  statute, 
the  administration's  bill  did  not  give  Congress  a  legislative  veto. 

Consideration  of  the  bill  coincided  with  Roosevelt's  attempt  to  pack  the 
Supreme  Court,  an  effort  that  prompted  critics  to  warn  of  a  "presidential 
dictatorship."   In  this  climate,  Congress  was  unwilling  to  delegate  reorganization 
authority  without  some  type  of  legislative  check  short  of  disapproving  by  public 
law. 

An  amendment  by  Senator  Wheeler,  to  prevent  Executive  orders  from  becoming 
effective  unless  Congress  enacted  a  Joint  resolution  of  approval  within  10  days, 
was  narrowly  rejected,  43  to  39.  83  Cong.  Rec.  3645  (1938).  When  the  House  of 
Representatives  refused  to  delegate  reorganization  authority  to  the  President, 
Roosevelt  agreed  to  accept  a  concurrent  resolution  of  disapproval.  This  change 
allowed  Congress  to  maintain  control  by  majority  vote  in  each  House  rather  than 
by  extraordinary  majority  (needed  to  override  a  presidential  veto). 

Some  Members  objecte'd  even  to  this  form  of  delegation.   An  amendment  by 
Congressman  Summers,  to  permit  either  House  to  disapprove  a  reorganization  plan, 
was  agreed  to  176  to  155  in  Committee  of  the  Whole,  only  to  lose  193  to  209 
in  the  full  House.   8A  Cong.  Rec.  2498-2502  (1939).   Senator  Wheeler  offered 
his  amendment  again  —  requiring  a  Joint  resolution  of  approval  —  and  won  support 
(46  to  43)  before  the  Senate  reversed  itself  a  day  later  (44  to  46).   Id.  at 
3048-50,  3093. 

The  Reorganization  Act  of  1939  placed  upon  the  President  the  responsibility 
for  submitting  reorganization  plans.   They  would  become  law  unless  Congress 
disapproved  them  by  concurrent  resolution  within  60  days.  The  statute  provided 
expedited  procedures  for  congressional  action:  committee  discharge,  limited 
floor  debate,  and  no  floor  amendments.   Each  House  would  vote  up  or  down  on  the 
President's  plan.   53  Stat.  564-65  (1939). 

Prior  to  1939,  expedited  procedures  had  benefited  only  the  President.  His 
plans  for  reorganization  would  become  law  unless  disapproved  by  Congress.   There 
were  no  statutory  provisions  to  facilitate  congressional  action.   With  the 
1939  Act,  expedited  procedures  now  served  the  interests  of  both  branches. 
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Even  so,  some  Members  of  Congress  thought  it  served  the  interests  of  the 
President  more  than  Congress.   They  disliked  the  quid  pro  quo.   Congressman 
Hoffman  wanted  Congress  to  act  in  an  affirmative  manner,  using  a  concurrent 
resolution  to  approve  presidential  proposals.   91  Cong.  Rec.  9442  (1945).   Other 
Members  of  Congress  continued  to  view  Congress  as  essentially  irresponsible. 
Congressman  Rich  remarked:  "I  know  if  you  are  going  to  save  this  Nation,  if 
you  are  going  to  get  any  economy  in  Government,  if  you  are  going  to  reorganize, 
the  only  way  to  get  results  is  to  do  it  this  way  [a  concurrent  resolution  of 
disapproval],  even  if  it  is  the  wrong  way,  because  I  do  not  have  the  faith  in 
Congress  that  they  will  do  it.   They  are  afraid  to  do  the  job.   That  is  the  reason 
I  am  going  to  take  a  chance  on  President  Truman.   If  he  does  not  do  it,  God  save 
America."   Id.  at  9447.   The  House  rejected  Hoffman's  amendment  by  a  vote  ot  111 
to  145.   Id.  at  9450. 

Another  way  to  strengthen  congressional  control  was  the  one-House  veto. 
Congressman  Judd  objected  that  even  if  one  House  vetoed  a  plan  by  a  margin  of 
10  to  1,  if  the  plan  squeaked  by  in  the  other  House  by  a  single  vote  it  would 
take  effect.   To  illustrate  his  point,  he  said  that  the  House  of  Representatives 
by  a  substantial  margin  had  disapproved  a  plan  to  reorganize  the  Civil  Aeronautics 
Authority,  and  yet  the  proposal  became  law  because  the  Senate  failed  to  veto  it. 
Judd's  amendment  fell  by  the  close  vote  of  145  to  159.   Id.  at  9445-53. 

The  bill  reported  from  the  Senate  Committee  on  Judiciary  in  1945  provided 
for  a  one-House  veto.   That  position  was  reversed  on  the  floor,  by  the  Byrd 
amendment,  which  supported  the  concurrent  resolution  of  disapproval.   Id.  at 
10713.   The  Reorganization  Act  of  1945  continued  the  reliance  on  the  two-House 

veto  and  retained  the  procedures  for  committee  discharge  and  limited  debate. 
59  Stat.  613. 

The  move  tovjard  a  one-House  veto  finally  prevailed  in  1949,  when  Congress 
renewed  the  President's  authority  to  submit  reorganization  plan.   There  had 
been  intense  pressure  to  exempt  various  agencies  from  the  President's  authority. 
The  Senate  Committee  on  Expenditures  concluded  that  the  only  way  to  avoid  these 
exemptions  would  be  to  make  it  easier  for  Members  to  veto  plans  that  Jeopardized 
favorite  programs.   The  solution  was  a  one-House  veto.   S.  Rept.  No.  232,  81st 
Cong.,  1st  Sess.  15  (1949).   The  administration  did  not  raise  a  constitutional 
objection,  for  it  realized  that  a  demand  for  the  two-House  veto  would  probably 
stimulate  a  long  list  of  exemptions.   Id.  at  19-20.   The  Reorganization  Act 
of  1949  allowed  either  House  to  disapprove  a  reorganization  plan.   Provisions 
for  committee  discharge  and  limited  debate  were  retained.   63  Stat.  203. 
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The  next  step  In  expediting  congressional  disapproval  came  in  1957.   Congress 
rewrote  the  reorganization  statute  to  permit  either  House  to  veto  a  plan  by 
"simple  majority"  (a  majority  of  the  Members  present  and  voting)  Instead  of  by 
the  previous  system  of  "constitutional  majority"  (a  majority  of  the  authorized 
membership  of  either  House).   71  Stat.  611. 

The  disapproval  resolution  —  allowing  the  President  to  change  statutory 
law  without  congressional  action  —  continued  to  trouble  Members  of  Congress. 
Some  of  them  considered  the  procedure  abdication  rather  than  responsible 
delegation.   For  decades  there  had  been  strong  support  for  an  affirmative  vote 
on  reorganization  proposals.   In  1971,  during  debate  on  extending  the  President's 
reorganization  authority,  Congressman  Jack  Brooks  criticized  the  existing  statute 
as  an  "unconstitutional  delegation  of  legislative  power."   To  provide  a  better 
balance  of  power  between  the  branches,  he  recommended  that  Congress  approve 

reorganization  plans  by  a  two-thirds  majority  in  each  House. 

He  offered  two  reasons  for  the  superma jority .   First,  reorganization  plans 
"bypass  a  major  portion  of  the  legislative  process.   They  cannot  be  amended 
on  the  floor.   There  are  strict  time  limitations  within  which  they  must  be 
considered.   In  fundamental  terms,  they  are  the  creature  of  the  executive  rather 
than  the  legislative  branch,  which  has  little,  if  any,  opportunity  to  affect 
their  character."   Second,  since  government  reorganizations  were  "fundamentally 
a  legislative  function  of  the  Congress  rather  than  a  prerogative  of  the  President," 
a  two-thirds  vote  would  be  consistent  with  the  extraordinary  majority  needed  to 
overcome  a  President's  veto  of  regular  legislation.   "Extending  the  President's 
Reorganization  Authority,"  hearings  before  the  House  Committee  on  Government 
Operations,  92d  Cong.,  1st  Sess.  9,  28-29  (1971). 

The  Reorganization  Act  of  1977  retained  the  simple  resolution  of  disapproval, 
but  it  added  a  feature  that  gave  Congress  an  opportunity  to  alter  the  shape  of  a 
reorganization  plan.   During  the  first  30  days  after  a  plan  had  been  submitted  to 
Congress,  the  President  could  offer  amendments  or  modifications.   91  Stat.  31, 
sec.  903(c).   This  provision  allowed  the  President  to  amend  his  plan  In  response 
to  congressional  objections.   H.  Rept .  No.  105,  95th  Cong.,  Ist  Sess.  7-8  (1977). 

The  possibility  of  presidential  amendments  (some  forced  by  congressional 
pressure)  brought  the  reorganization  procedure  a  step  closer  to  the  regular 
legislative  process.   Another  step  occurred  on  May  16,  1983,  when  the  House 
Government  Operations  Committee  reported  the  Reorganization  Act  Amendments  (H.R. 
1314).   The  bill  required  that  a  reorganization  plan  would  take  effect  only  if 
both  Houses  passed  a  joint  resolution  of  approval.   The  time  period  for  presidential 
amendments  was  extended  to  60  days.   H.  Rept.  No.  128,  98th  Cong.,  1st  Sess. 
(1983). 
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Given  these  major  changes  in  reorganization  authority  over  the  past  half 
century,  the  need  to  delegate  this  authority  seems  less  compelling.   First, 
the  supposed  budget  savings  from  this  delegation  have  not  been  borne  out  by 
events.   Representatives  from  both  the  legislative  and  executive  branches 
have  admitted  for  many  years  that  reorganization  is  not  a  significant  source 
for  retrenchment. 

Second,  the  delegation  of  reorganization  authority  rested  on  the  premise 
that  Congress  would  not  act  on  President's  proposals  through  the  regular  bill 
process.  The  recent  record  does  not  support  that  assumption.  In  1981,  for 
example,  at  a  time  when  President  Reagan  lacked  reorganization  authority,  his 
proposal  to  transfer  the  Maritime  Administration  from  the  Commerce  Department 
to  the  Transportation  Department  was  introduced  on  July  6,  passed  both  Houses 
that  month,  and  was  signed  into  law  on  August  6.  The  regular  process  worked. 
Expedited  procedures  were  not  necessary. 

To  take  a  more  recent  example,  a  reorganization  bill  to  transfer  certain 
functions  from  the  Office  of  Management  and  Budget  to  the  General  Services 
Administration  .was  Introduced  on  April  19,  1983,  passed  the  House  of  Representatives 
under  suspension  of  the  rules  on  June  1,  passed  the  Senate  on  October  28,  and 
was  signed  Into  law  on  November  29.   Not  only  did  the  regular  process  suffice, 
both  Houses  used  internal  rules  to  facilitate  action.   Expedited  procedures, 
mandated  by  statute,  were  not  needed. 

At  least  in  the  area  of  executive  reorganization,  the  record  raises  the 
question  whether  there  is  any  need  to  require  expedited  action  by  statute.   For 
modest  reorganization  proposals,  the  record  of  recent  decades  suggests  that 
Congress  will  act  on  them  responsibly  and  expeditiously  through  the  regular 
process.   If  reorganization  is  to  be  used  for  major  changes,  it  can  be 

addressed  through  the  regular  legislative  process,  allowing  Congress  to  shape 
the  bill  during  committee  review  and  by  floor  amendments.   Especially  since 
Chadha,  Congress  may  want  to  protect  its  prerogatives  by  requiring  the  President 
to-  submit  reorganization  proposals  in  bill  form,  subject  to  the  regular  legislative 
process.   If  there  are  to  be  no  "shortcuts"  for  Congress,  as  the  Supreme  Court 
has  ruled,  why  give  shortcuts  to  the  President? 
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Presidential  Reorganization  Authority: 
Is  It  Worth  the  Cost? 


LOUIS  FISHER 
RONALD  C.  MOE 

The  president's  authority  to  propose  executive  reorgsnization 
plans  to  Congress,  subject  to  veto  in  either  house,  expired  6  April  1981.'  Both 
houses,  at  the  request  of  President  Ronald  Reagan,  must  once  again  consider 
the  value  of  this  process  and  the  wisdom  of  extending  it. 

Like  most  students  of  government,  we  had  long  assumed  that  the  president's 
reorganization  authority  served  the  interests  of  both  branches.  The  more  we  ex- 
plored the  subject,  however,  the  more  we  doubted  our  preconceptions.  As  our 
research  continued,  we  gained  more  respect  and  appreciation  for  the  arguments 
against  granting  this  power  to  the  president.  We  now  conclude  that  the 
drawbacks  of  the  reorganization  plan  process  are  so  serious,  and  the  premises 
behind  it  so  weak,  that  both  branches  would  benefit  by  not  renewing  the 
authority. 

The  nation  functioned  reasonably  well  throughout  most  of  its  history  without 
the  reorganization  plan  authority.  Indeed,  through  at  least  a  third  of  its  fifty- 
year  existence,  the  reorganization  plan  authority  has  been  allowed  to  lapse 
without  any  evident  threat  to  the  polity.  In  short,  the  law  is  not  a  critical  element 

'  The  one-year  extension  of  the  president's  reorganization  authority  (P.L.  96-230)  to  6  April  1981 
was  not  viewed  by  the  chairman  of  the  Senate  Governmental  Affairs  Committee  as  a  ringing  en- 
dorsement of  the  concept  or  of  the  law.  Rather,  it  was  renewed  "in  case  minor  adjustments"  needed 
to  be  made.  The  year  was  to  be  used  by  the  committee  as  a  time  for  "further  study"  of  the  law  and  its 
procedures.  U.S.,  Congress,  Senate.  Congressional  Record,  96th  Cong.,  2d  sess.,  2  April  1980,  126: 
S3502  (daily  edition). 
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in  our  system.  This  being  the  case,  the  burden  of  proof  for  its  renewal  rests  with 
the  proponents,  who  should  be  prepared  to  prove  that  the  law  meets  a 
demonstrated  need  and  that  it  does  not  engender  significant  unanticipated  and 
undesirable  side  effects. 

Our  studies  indicate  that  from  the  passage  of  the  first  reorganization  act  in 
1932  to  the  present  certain  fundamental  issues  have  resisted  resolution.  Key 
questions  raised  long  ago  and  never  satisfactorily  answered  are  seldom  ad- 
dressed today.  It  is  not  even  clear  who  benefits,  if  anyone,  from  this  legislation. 
What  is  certain,  however,  is  that  the  successive  reorganization  laws  have  tended 
to  degrade  the  institutional  relationship  between  the  president  and  Congress. 

"Economy"  in  Government 

The  issue  of  renewing  the  president's  reorganization  authority  in  1981  needs 
some  historical  perspective.^  The  decision  in  1932  to  give  the  president  authority 
to  submit  reorganization  proposals  did  not  emerge  out  of  whole  cloth.  It  was  the 
logical  outgrowth  of  two  powerful  concepts  that  enjoyed  favor  at  the  time  — the 
notion  that  a  theory  of  administration  could  be  developed  that  was  at  once 
apolitical  and  scientific,  and  the  idea  that  the  president  should  actively 
"manage"  the  executive  branch.  Both  strains  of  thought  found  expression  in  the 
broader  movement  to  reorganize  the  executive  branch. 

"To  Herbert  Hoover,"  noted  Herbert  Emmerich,  "belongs  the  undoubted 
credit  for  the  invention  and  espousal  of  the  important  peacetime  reorganization 
device  — presidential  initiative  subject  to  the  legislative  veto."'  This  "invention" 
was  not  a  pure  creative  act.  Herbert  Hoover,  a  product  of  the  Progressive  Era, 
believed  in  the  tenets  of  Frederick  W.  Taylor's  "Scientific  Management"  move- 
ment. Taylor  wrote  that  there  was  One  Best  Way  to  manage  a  manufacturing 
activity.  Although  he  was  specifically  concerned  with  managing  the  work  pro- 
cess in  the  factory,  he  was  convinced,  as  were  his  followers,  that  the  principles 
of  Scientific  Management  were  applicable  to  public  administration  as  well." 

Scientific  Management  was  influential  not  so  much  because  of  its  specialized 
procedures  as  the  fundamental  idea  it  fostered  —  namely,  the  infinite  perfec- 

'  For  a  detailed  historical  discussion  of  successive  reorganization  acts,  see  Louis  Fisher  and 
Ronald  C.  Moe,  "Delegating  With  Ambivalence:  The  Legislative  Veto  and  Reorganization  Authori- 
ty," in  U.S.,  Congress,  House,  Committee  on  Rules,  Studies  on  the  Legislative  Veto,  96th  Cong.,  2d 
sess.  (committee  print,  1980),  pp.  164-247. 

'  Herbert  Emmerich,  Federal  Organization  and  Administrative  Management  (University,  Ala.: 
University  of  Alabama  Press,  1971),  p.  43. 

*  Many  public  administrators,  over  several  decades,  would  pin  their  hopes  and  aspirations  for  a 
better  world  on  Taylorism.  "Our  administrators  of  the  future,"  John  Pfiffner  declared  in  1940, 
"must  be  good  managers.  They  must  know  the  techniques  of  scientific  management.  Indeed,  it  may 
well  be  that  the  principles  of  Frederick  W.  Taylor,  adopted  to  social  ends,  will  some  day  free  the 
world  of  drudgery.  .  .  .  What  is  needed  is  the  development  of  a  school  of  management  research 
technicians  who  possess  the  just,  wise,  and  omniscient  qualities  of  Plato's  guardians"  (Research 
Methods  in  Public  Administration  [New  York:  Ronald  Press,  1940),  p.  25). 
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tibility  of  human  institutions.'  The  public  administration  community  was  per- 
suaded, as  were  most  political  reformef?.  that  the  proper  vehicle  to  achieve  this 
infinite  perfectibility  was  the  institutionalized  presidency.  In  the  1920s  the  presi- 
dent gradually  emerged  as  the  dominant  force  in  supervising  the  administrative 
agencies.'  It  was  also  during  these  years  that  Herbert  Hoover  becanie  the  most 
"prominent  theoretician-practitioner  in  American  public  administration.'" 

Shortly  after  Hoover  entered  the  White  House  in  1929,  the  Great  Depression 
descended  upon  the  nation.  Hoover  had  long  been  a  p;  oponent  of  the  idea  that 
Congress  should  delegate  to  the  president  authority  to  propose  reorganizations 
in  the  executive  branch.*  In  1929,  the  new  president  asked  Congress  to  give  him 
authority  to  reorganize  the  executive  branch,  subject  to  some  form  of  congres- 
sional disapproval.'  Congress  was  unreceptive  to  this  entreaty.  In  1932, 
however,  with  the  presidential  campaign  under  way,  both  political  parties  called 
for  drastic  reductions  in  federal  spending  as  a  means  to  combat  the  depression. 

Congress  decided  to  shift  to  the  president  the  authority  to  initiate  reorganiza- 
tions rather  than  tolerate  the  delays  in  the  legislative  process  attributed  to  the  in- 
fluence of  interest  groups.  Although  legislators  expressed  apprehension  about 
delegating  suci.  power  to  the  president,  they  were  disillusioned  by  their  own  per- 
formance. Congressional  sentiment  is  reflected  by  Senator  David  Reed: 

Mr.  President,  I  do  not  often  envy  other  countries  their  governments,  but  1  say  that 
if  this  country  ever  needed  a  Mussolini  it  needs  one  now.  I  am  not  proposing  that  we 
make  Mr.  Hoover  our  Mussolini,  I  am  not  proposing  that  we  should  abdicate  the 
authority  that  is  in  us,  but  if  we  are  to  get  economies  made  they  have  to  be  made  by 
some  one  who  has  the  power  to  make  the  order  and  stand  by  it.  Leave  it  to  Congress 
and  we  will  fiddle  around  here  all  summer  trying  to  satisfy  every  lobbyist,  and  we  will 
get  nowhere.  The  country  does  not  want  that.  The  country  wants  stern  action,  and  ac- 
tion taken  quickly.  ...'•* 

Hoover  received  authority  to  reorganize  the  executive  branch,  subject  to  a 
simple  resolution  of  disapproval  (one-house  veto).  V/hen  Congress  reconvened 
on  5  December,  he  issued  eleven  Executive  orders  consolidating  some  fifty-eight 
governmental  activities.  But  by  that  time  Hoover  had  been  repudiated  in  the 

'  Leonard  D.  White,  Introduction  to  the  Study  of  Public  Administration,  4th  rev.  ed.  (New  York: 
Macmillan  Company,  1955),  p.  2\. 

*  Peri  E.  Arnold,  "Executive  Reorganization  and  Administrative  Theory:  The  Origins  of  the 
Managerial  Presidency"  (Paper  presented  at  the  1976  Annual  Meeting  of  the  American  Political  Sci- 
ence Association,  Chicago,  111.,  September  1976). 

'  Ibid.,  p.  12.  See  also  Peri  E.  Arnold,  "The  'Great  Engineer'  as  Administrator:  Herbert  Hoover 
and  Modern  Bureaucracy,"  Review  of  Politics  42  (July  1980):  329. 

•  Speaking  as  secretary  of  commerce  in  1924,  Hoover  had  recommended  that  Congress  give  the 
president  authority,  under  specified  limits,  to  reorganize  the  executive  departments  and  agencies. 
See  U.S.,  Congress,  Joint  Committee  on  Reorganization  of  the  Executive  Departments, 
Reorganization  of  r he  Executive  Departments,  68th  '-     -i?  ,  1st  sess.,  1924,  p.  353. 

'  Public  Papers  of  the  Presidents  of  the  United  States:  Herbert  Hoover,  1929  (Washington,  D.C.: 
Government  Printing  Office,  1974),  p.  432. 

'»  U.S.,  Congress.  Senate,  Congressional  Record,  lid  Cong.,  1st  sess.,  1932,  75,  pt.  9:  9644. 
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general  election.  In  the  closing  days  of  the  lame-duck  Congress,  legislators 
decided  to  leave  reorganization  changes  to  the  next  occupant  of  the  White 
House,  Franklin  D.  Roosevelt.  All  of  the  Executive  orders  were  disapproved  by 
the  House  of  Representatives. 

Hoover,  anticipating  this  vote,  recommended  that  future  reorganization  ef- 
forts should  be  free  of  the  legislative  veto  to  avoid  "merely  make-believe 
politics."' '  Congress  followed  that  advice  by  passing  the  Economy  Act  of  1933, 
enacted  one  day  prior  to  Roosevelt's  inauguration.  The  delegation  of  power  in 
that  act  was  extraordinary.  The  statute  did  more  than  allow  the  president  to 
transfer  functions.  It  authorized  him,  for  a  two-year  period,  to  "abolish  the 
whole  or  any  part  of  any  executive  agency  and/or  the  functions  thereof." 
Moreover,  it  eliminated  the  check  of  a  one-house  veto. 

The  early  reorganization  acts  coincided  with  a  period  in  which  Congress 
doubted  its  own  capacity  to  act  rapidly  and  in  the  "public  interest."  These  feel- 
ings were  most  evident  in  matters  involving  administrative  organizations  and 
appropriations.  Many  legislators  had  abandoned  hope  that  cutbacks  in  govern- 
ment spending  could  ever  be  realized  with  congressional  participation.  Senator 
Arthur  Vandenberg  spoke  for  many  members  in  1933  when,  after  they  had 
disapproved  Hoover's  Executive  orders,  he  remarked:  "Let  us  confront  the 
precise  situation  and  the  realities.  We  now  face  the  necessity  for  drastic  re- 
trenchment and  reorganization  of  the  bureaus,  departments,  and  so  forth.  We 
have  just  witnessed  the  impossibility  of  achieving  even  an  incidental  step  in  that 
direction  by  presidential  order  so  long  as  Congress,  with  its  diverse  interests,  re- 
tains the  veto."'^ 

Acting  under  this  statutory  authority,  Roosevelt  issued  several  Executive 
orders  transferring  various  agencies  and  functions.  But  the  actions  were  not 
very  controversial  or  far-reaching."  Between  1933  and  1935,  Rooseveh  had  lit- 
tle interest  in  executive  branch  reorganization;  he  permitted  the  authority  to 
lapse  in  1935. 

Roosevelt's  interest  in  executive  reorganization  was  rekindled  later  in  1935, 
however,  when  the  Supreme  Court  limited  the  president's  authority  to  remove 
members  of  the  independent  regulatory  commissions,  a  move  the  president 
viewed  as  severely  restricting  his  administrative  capacities.  Roosevelt  now  turned 
to  administrative  reorganization  "as  a  possible  means  of  trying  to  integrate  all  of 
the  separate  independent  agencies  into  major  executive  departments  where  they 
would  clearly  be  subject  to  the  president's  administrative  supervision."'* 

"  Public  Papers  of  the  Presidents  of  the  United  Stales:  Herbert  Hoover,  1932-33  (Washington, 
D.C.:  Government  Printing  Office,  1977),  p.  920. 

'^  U.S.,  Congress,  Senate,  Congressional  Record,  72d  Cong.,  2d  sess.,  1933,  76,  pt.  3:  2587. 

"  See  Lewis  Meriam  and  Laurence  F.  Schmeckebier,  Reorganization  of  the  National  Govern- 
ment (Washington,  D.C.:  Brookings  Institution,  1939),  pp.  200-212,  and  A.  J.  Wann.  The  Presi- 
dent as  Chief  Administrator:  A  Study  of  Franklin  D.  Roosevelt  (Washington,  D.C.:  Public  Affairs 
Press,  1968).  p.  193. 

"  Wann,  The  President  as  Chief  Administrator,  p.  193. 
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Roosevelt  harbored  no  illusions  about  saving  money  through  reorganization. 
In  1936,  the  president  told  Louis  Brownlow  and  Luther  Gulick:  "We  have  to  get 
over  the  notion  that  the  purpose  of  reorganization  is  economy.  I  had  that  out 
with  Al  Smith  in  New  York.  .  .  .  The  reason  for  reorganization  is  good  manage- 
ment."" Extensive  economy,  he  told  Congress  two  years  later,  "depends  upon  a 
change  of  policy,  the  abandonment  of  functions,  and  the  demobilization  of  the 
staffs  involved,"  all  of  which  were  outside  the  scope  of  his  request  for 
reorganization  authority.'* 

In  1938,  the  House  of  Representatives  refused  to  grant  Rooseveh  substantial 
new  powers  to  reorganize  the  executive  branch.  The  next  year,  a  more  modest 
bill,  drafted  by  congressional  leaders,  became  the  Reorganization  Act  of  1939. 
Its  preamble  contained  a  statement  of  the  Scientific  Management  ideal  and  the 
invocation  of  economy,  the  latter  point  having  been  added  to  the  bill  by  Senator 
Harry  Byrd." 

The  preamble  of  the  1939  act  had  as  its  first  objective:  "To  reduce  expen- 
ditures to  the  fullest  extent  consistent  with  the  efficient  operation  of  Govern- 
ment." To  make  sure  that  cutbacks  did  not  touch  favored  programs.  Congress 
exempted  a  number  of  agencies,  commissions,  boards,  and  public  corporations 
from  the  reorganization  process.  Also,  Congress  reserved  to  itself  the  right  to 
disapprove  reorganization  plans  by  a  concurrent  resolution  of  disapproval  to  be 
passed  by  both  chambers  (two-house  veto). 

The  objective  of  expenditure  reductions  remained  in  the  preambles  of  all  sub- 
sequent reorganization  acts.  The  creation  in  1947  of  the  first  Hoover  Commis- 
sion reflected  the  belief  that  only  a  comprehensive  reorganization  effort  could 
bring  "economy  and  efficiency"  to  the  federal  government.  Former  President 
Hoover,  chairman  of  the  commission,  held  out  the  promise  that  the  proposed 
changes  could  save  billions  of  dollars.  The  commission  recommended  that  Con- 
gress renew  the  president's  reorganization  authority,  which  Congress  did  in 
1949;  but  as  the  price  to  pay  for  avoiding  exemptions  in  the  bill  for  favored 
agencies.  Congress  simplified  the  disapproval  procedure  by  adopting  a  one- 
house  veto.'* 

The  Truman  administration  submitted  forty-one  reorganization  plans  under 
the  1949  statute.  Only  a  handful  gave  any  hope  of  saving  money.  When  a 
member  of  Congress  suggested  to  an  agency  official  that  it  would  be  refreshing 
to  hear  the  administration  admit  that  a  reorganization  plan  would  not  save 

"  Louis  Brownlow,  A  Passion  for  Anonymity,  vol.  2  (Chicago,  111.:  University  of  Chicago  Press, 
1958),  p.  382. 

"  The  Public  Papers  and  Addresses  of  Franklin  D.  Roosevelt,  vol.  5  (New  York:  Random  House, 
1938),  p.  676. 

"  Richard  Polenberg,  "Roosevelt,  Carter,  and  Executive  Reorganization:  Lessons  of  the  1930s," 
Presidential  Studies  Quarterly  9  (Winter  1979):  43. 

"  U.S.,  Congress,  Senate,  Committee  on  Expenditures  in  the  Executive  Departments,  Reorgani- 
zation Act  of  1949:  Report  to  Accompany  S.  526,  81st  Cong.,  1st  sess.,  1949.  S.  Rept.  232, 
pp.  12-15. 
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money,  the  official  replied,  "It  might  be  refreshing  but  it  might  also  be 
disastrous."" 

As  it  turned  out,  the  principal  achievement  of  the  first  Hoover  Commission 
was  to  sanction  the  managerial  presidency,  not  the  achievement  of  "economy" 
in  government.  Peri  Arnold  summed  up  the  commission's  work:  "It  was  the  su- 
preme political  accomplishment  of  the  first  Hoover  Commission  that  it  masked 
the  managerial  Presidency  with  the  older  values  of  administrative  orthodoxy 
and,  to  a  significant  degree,  undercut  the  conservative  and  congressional  op- 
position to  the  expansive  executive.  ...  In  the  end,  Hoover  and  his  Commission 
provided  the  bridge  over  which  the  congressional  opponents  of  FrankHn 
Roosevelt  could  embrace  the  managerial  Presidency. "2° 

Between  1949  and  1980,  presidents  submitted  103  reorganization  plans  to 
Congress,  83  of  which  became  effective.  Rarely,  however,  can  reductions  in  ex- 
penditures be  directly  traced  to  these  reorganization  plans. ^'  It  appears,  none- 
theless, that  the  paucity  of  demonstrable  savings  has  not  substantially  diminished 
the  appeal  of  the  economy  premise  for  executive  reorganizations. 

In  1977,  President  Jimmy  Carter  requested  that  the  itemized-savings  require- 
ment of  the  reorganization  act  be  deleted;  in  its  place  the  president  offered  to 
provide  information  on  the  improvements  in  management,  efficiency,  and 
delivery  of  federal  services  that  his  plan  would  produce.  The  Senate  balked  at 
this  request  and  reinserted  the  old  requirement  that  there  be  an  itemized 
estimate  of  any  reduction  or  increase  in  expenditures  anticipated  in  the  plan.^^ 
Furthermore,  in  1980,  at  the  request  of  the  House  Government  Operations 
Committee,  the  president  submitted  a  report  on  the  "savings"— they  were 
modest  — that  had  resulted  from  his  first  nine  reorganization  plans. ^^  Whatever 
else  may  have  been  accomplished  by  the  reorganization  plan  process,  the  formal 
objective  of  substantially  reducing  government  expenditures  has  not  been 
achieved. 

Constitutional  Expediency 

The  delegation  of  reorganization  authority  to  the  president  has  been  accom- 
panied by  statutory  standards  that  are  vague,  outmoded,  and  in  some  cases  dis- 

"  Quoted  in  William  E.  Pemberton,  Bureaucratic  Politics:  Executive  Reorganization  During  the 
Truman  Administration  (Columbia:  University  of  Missouri  Press,  1979),  p.  62. 

^°  Peri  E.  Arnold,  "The  First  Hoover  Commission  and  the  Managerial  Presidency,"  Journal  of 
Politics  38  (February  1976):  49-50. 

2'  "Of  the  reorganization  plans  transmitted  to  the  Congress  from  1949  through  1978,  only  six  .  .  . 
were  supported  by  precise  dollar  estimates  of  savings.  .  .  .  Granted  executive  branch  reluctance  to 
offer  savings  estimates  which  can  be  later  used  in  evidence  by  the  appropriations  committees,  it  is 
clear  that  the  failure  to  itemize  expenditure  reductions  reflects  the  reality  that  economies  are  pro- 
duced by  curtailing  services  and  abolishing  bureaus,  not  by  reorganization"  (Harold  Seidman,  Poli- 
tics, Position,  and  Power,  3rd  rev.  ed.  (New  York:  Oxford  University  Press,  1980),  p.  13). 

'^  U.S.,  Congress,  Senate,  Congressional  Record,  95th  Cong.,  1st  sess.,  1977,  123,  pi.  5:  6147. 

^'  U.S.,  Congress,  House,  Committee  on  Government  Operations,  Extension  of  Reorganization 
Authority:  Report  to  Accompany  H.R.  6585,  96th  Cong.,  2d  sess.,  1980,  H.  Rept.  805,  pp.  3-4. 
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ingenuous.  Ill-defined  standards  raise  the  question  of  an  unconstitutional 
delegation  of  authority,  while  the  legislative  veto  has  been  accommodated  only 
with  substantial  discomfort  and  strained  analyses. 

Although  Hoover  was  the  first  president  to  ask  for  reorganization  authority, 
subject  to  a  legislative  veto,  he  was  also  the  first  to  question  the  constitutionality 
of  this  disapproval  procedure.  Near  the  close  of  his  term  in  1933,  Hoover  vetoed 
a  tax  bill  that  contained  a  committee  veto  provision.  To  his  veto  message  he  at- 
tached an  opinion  by  Attorney  General  William  Mitchell,  who  said  that  the  one- 
house  veto  in  the  reorganization  act  "raises  a  grave  question  as  to  the  validity" 
of  the  entire  procedure. 2"  Senator  James  F.  Byrnes,  member  of  the  Appropria- 
tions Committee,  successfully  offered  an  amendment  in  1933  to  delete  the 
legislative  veto  from  the  reorganization  authority  after  concluding  that  the  at- 
torney general  was  "probably  correct."^* 

Roosevelt  initially  opposed  the  legislative  veto.  A  draft  bill  by  the  administra- 
tion in  1937,  to  revive  the  president's  reorganization  authority,  did  not  include  a 
one-house  or  two-house  veto.  Congressional  disapproval  would  require  a 
regular  bill,  subject  to  presidential  veto.  When  the  bill  passed  the  Senate  in 
1938,  Roosevelt  argued  that  the  only  permissible  constitutional  route  for  disap- 
proving an  Executive  order  was  by  joint  resolution  (requiring  action  by  both 
houses  and  signature  by  the  president).  He  stated  "categorically  that  if  such  a 
joint  resolution  were  passed  by  the  Congress  disapproving  an  order,  I  would,  in 
the  overwhelming  majority  of  cases,  go  along  with  carefully  considered  congres- 
sional action."  His  opposition  to  the  two-house  veto  was  unequivocal. 

But  there  are  two  cogent  reasons  why  the  [administration]  bill  should  go  through  as 
it  is  now  drawn.  The  first  is  the  constitutional  question  involved  in  the  passage  of  a 
concurrent  resolution  which  is  only  an  expression  of  congressional  sentiment.  Such  a 
resolution  cannot  repeal  Executive  action  taken  in  pursuance  of  a  law.  The  second  is 
the  very  remote  possibility  that  some  legislative  situation  might  possibly  arise  in  the 
future  where  the  President  would  feel  obligated  to  veto  a  joint  resolution  of  the  Con- 
gress and  properly  require  a  two-thirds  vote  to  override  his  veto.  I  repeat  that  I  visualize 
no  such  possibility  between  now  and  1940,  when  the  authority  given  is  to  end." 

The  Senate  bill  met  unexpectedly  strong  resistance  in  the  House.  Within  a 
matter  of  days  Roosevelt  reversed  his  position.  The  administration  now  sup- 
ported an  amendment  to  allow  Congress  to  reject  any  Executive  order  by  a  ma- 
jority vote  of  both  houses  (a  concurrent  resolution).  Congressman  Martin  Dies 
justified  the  amendment  by  referring  to  the  president's  willingness  to  abide  by 
the  concurrent  opinion  of  Congress:  "This  being  true,  neither  he  nor  anyone  else 
should  have  any  objection  to  the  incorporation  in  specific  terms  of  that  provi- 

"  Opinions  of  the  Attorney  General,  vol.  37  (1933):  63-64.  For  Hoover's  veto,  see  U.S.,  Con- 
gress, House,  Congressional  Record,  72d  Cong.,  2d  sess.,  1933,  76,  pt.  3:  2445-46. 

"  Quoted  in  U.S.,  Congress,  Senate,  Congressional  Record,  72d  Cong.,  2d  sess.,  1933,  76,  pi.  4: 
3538. 

"  Quoted  in  U.S.,  Congress,  House,  Congressional  Record,  75th  Cong..  3d  sess.,  1938,  83,  pi.  4: 
4487. 
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sion  in  this  law."^'  This  rationalization  ignored  Roosevelt's  description  of  a  con- 
current resolution  as  "only  an  expression  of  congressional  sentiment."  Such 
resolutions,  he  had  insisted,  "cannot  repeal  Executive  action  in  pursuance  of  a 
law." 

Other  arguments  were  offered  to  support  the  administration's  switch.  The 
president  would  be  acting  as  an  "agent"  of  Congress,  subject  to  the  conditions 
established  by  the  legislative  branch.  The  legislative  veto  became  the  vehicle  by 
which  Congress  could  announce  that  the  president  had  violated  his  power  of 
agency.^*  Second,  administration  supporters  distinguished  between  the  use  of  a 
concurrent  resolution  applied  to  past  laws  and  those  to  laws  "in  the  making." 
The  latter  was  constitutional;  the  former  was  not."  When  another  reorganiza- 
tion bill  was  offered  in  1939,  Executive  orders  were  replaced  by  reorganization 
plans.  The  White  House  hoped  that  the  notion  of  a  "plan"  would  appear  to  be  a 
less  obtrusive  request  for  authority  than  action  through  an  Executive  order. ^^ 

The  lure  of  economy,  always  beckoning  on  the  horizon,  has  caused  some 
members  of  Congress  to  abandon  certain  constitutional  principles.  Con- 
gressman Robert  Rich,  a  staunch  advocate  of  tight  legislative  reins  on  the 
Treasury  Department,  told  his  colleagues  in  1945  that  he  was  willing  to  suspend 
his  constitutional  doubts  about  the  legislative  veto  because  of  what  he  perceived 
to  be  a  financial  crisis  facing  the  country:  ".  .  .  if  this  was  6  months  ago,"  noted 
Rich  concerning  his  support  of  the  committee  bill  on  renewing  the  reorganiza- 
tion act,  "I  would  not  do  it.  I  know  if  you  are  going  to  save  this  Nation,  if  you 
are  going  to  get  any  economy  in  Government,  if  you  are  going  to  reorganize,  the 
only  way  to  get  results  is  to  do  it  this  way,  even  if  it  is  the  wrong  way,  because  I 
do  not  have  the  faith  in  Congress  that  they  will  do  it.  They  are  afraid  to  do  the 
job.  This  is  the  reason  I  am  going  to  take  a  chance  on  President  Truman.  If  he 
does  not  do  it,  God  save  America."' ' 

Also  in  the  spirit  of  crisis.  Senator  Harry  F.  Byrd  abandoned  his  previous  in- 
sistence that  Congress  act  affirmatively  on  reorganization  plans.  He  was  willing, 
in  1945,  to  let  a  plan  take  effect  after  sixty  days  unless  disapproved  by  a  concur- 
rent resolution.  Byrd  explained  that  the  organizational  structure  of  the  Govern- 
ment had  deteriorated  to  the  point  where  constitutional  misgivings  had  to  give 
way  to  practical  politics:  "I  am  convinced,  after  12  years  of  study  on  the  subject 
of  reorganization,  that  the  only  way  to  get  a  worth-while,  honest-to-goodness 
reorganization  is  to  abolish  bureaus  and  agencies  of  the  Government  and  reduce 

2'  Ibid.,  p.  4603. 

"  Ibid.,  p.  5004. 

»  Ibid.,  p.  5005. 

'"  Regarding  the  substitution  of  apian  for  an  Executive  order,  one  study  noted:  "If,  constitution- 
ally. Congress  could  not  disapprove  reorganization  proposals  when  embodied  in  executive  orders, 
then  perhaps  it  might  properly  reserve  the  power  to  disapprove  p/o/ij.  The  issue  of  constitutionality 
versus  unconstitutionality  has  in  the  past  been  determined  by  differences  no  more  substantial  than 
mere  phraseology"  (John  D.  Millett  and  Lindsay  Rogers,  "The  Legislative  Veto  and  the  Reorganiza- 
tion Act  of  1939,"  Public  Adminislraiion  Review  1  (Winter  1941):  180). 

"  U.S.,  Congress,  House,  Congressional  Record.  79th  Cong.,  1st  sess.,  1945,  91,  pt.  7:  9447. 
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the  number  of  personnel  wherever  possible,  rather  than  merely  to  shift  one 
bureau  to  another.  I  think  the  only  way  to  accomplish  that  is  to  give  the  Presi- 
dent the  power  to  do  it,  after  exempting  the  quasi-judicial  agencies  of  the 
Government.  "^^ 

In  recent  years,  presidents  have  been  placed  in  an  uncomfortable  position. 
They  have  opposed  all  legislative  vetoes  except  the  one  in  the  reorganization  act. 
Beginning  in  1949,  various  high  officials  in  the  Justice  Department  developed 
arguments  to  justify  this  particular  legislative  veto  while  casting  doubt  on  all 
others.  In  1977,  Attorney  General  Griffin  Bell  wrote  to  President  Carter  that  the 
one-house  veto  attached  to  the  reorganization  authority  is  the  only  constitu- 
tionally valid  legislative  veto."  The  checkered  history  of  the  reorganization 
statutes,  and  the  evident  difficulty  of  distinguishing  those  laws  from  others,  has 
weakened  any  principled  objection  the  president  might  have  to  the  legislative 
veto.  The  position  appears  to  be:  it  is  acceptable  when  the  president  is  advan- 
taged, but  unconstitutional  when  Congress  is  advantaged. 

Time  and  mutual  acceptance  have  not  settled  the  constitutional  issue  involved 
in  the  reorganization  acts.  As  recently  as  1977,  Congressman  Jack  Brooks  in- 
troduced a  bill  calling  for  an  affirmative  vote  by  Congress,  in  the  form  of  a  joint 
resolution,  to  confirm  a  reorganization  plan.  Any  other  disapproval  procedure, 
he  said,  would  represent  an  unconstitutional  delegation  of  power.  When  the 
House  Government  Operations  Committee,  chaired  by  Brooks,  agreed  to  retain 
the  one-house  veto,  he  noted  at  the  meeting  of  the  full  committee  that  the 
measure  was  "the  best  unconstitutional  bill  you  could  draw  up."^* 

Political  Rationale 

While  the  statutory  objective  "economy  and  efficiency"  has  rarely  been 
satisfied,  and  constitutional  doubts  remain,  it  is  possible  to  argue  that 
reorganization  authority  is  worthwhile  because  it  accomplishes  important 
nonstatutory  political  objectives.  The  debate  on  specific  reorganization  plans  is 
generally  conducted  on  two  levels:  the  formal,  public  debate  in  which  symbols 
and  values  of  orthodox  administrative  theory  are  invoked;  and  the  "real 
politics"  level  where  the  fate  of  organizations,  programs,  and  personalities  are 
decided.  It  is  to  the  latter  level  that  Harold  Seidman  refers:  "The  knowledgeable 
members  of  Congress  and  the  executive  branch  are  generally  quite  aware  what 
these  issues  are— and  they  seldom  have  anything  to  do  with  economy  and  effi- 

"  Ibid.,  p.  10571. 

"  Letter  reprinted  in  To  Renew  the  Reorganization  Authority,  hearings  before  the  Senate  Com- 
mittee on  Governmental  Affairs,  95th  Cong.,  1st  sess.,  1977,  pp.  11-12. 

"  U.S.,  Congress,  House,  Committee  on  Government  Operations,  Extension  of  Reorganization 
Authority  to  the  President:  Report  to  Accompany  H.R.  5045,  95th  Cong.,  1st  sess.,  1977,  H.  Rept. 
105,  p.  43.  Congressman  Brooks  did  succeed  in  amending  the  bill  to  require  that  resolutions  of  dis- 
approval be  introduced  in  both  chambers.  This  move  was  intended  to  virtually  assure  a  floor  vote  on 
each  reorganization  plan.  In  practice,  however,  the  Senate  in  a  majority  of  instances  did  not  take  a 
floor  vote  on  the  reorganization  plans  submitted  by  President  Carter. 
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ciency.  But  the  real  issues  are  openly  discussed,  if  at  all,  by  indirection  and  in 
language  which  only  insiders  can  understand."" 

Herbert  Kaufman,  another  perceptive  student  of  the  governmental  process, 
has  pointed  out  that  the  consequences  of  reorganization  do  not  lie  in  the  realm 
of  efficiency  or  cost  of  government  but  are  measured  in  terms  of  influence, 
policy,  and  communicating  the  administration's  priorities."  The  political 
defense  of  the  president's  reorganization  authority  as  a  useful  and  necessary  ad- 
ministrative process  generally  rests  on  three  related  premises:  The  reorganiza- 
tion plan  method  diminishes  the  role  of  "politics"  in  administrative  decision 
making;  the  president  and  congressional  leaders  are  able  to  enact  necessary,  yet 
controversial,  reforms;  and  the  reorganization  plan  process  enhances  the  presi- 
dent's ability  to  be  an  effective  manager  of  the  executive  branch. 

Diminishing  the  Role  of  Politics 

The  American  ambivalence  towards  "politics"  is  nowhere  more  evident  than  in 
the  continuing  debate  over  how  the  government  ought  to  be  organized.  Sup- 
porters of  the  executive  reorganization  process  are  generally  uncomfortable 
with,  or  hold  in  disdain,  partisan  politics.  They  tend  to  see  public  poHcy  as  the 
product  of  negotiations  between  groups  asserting  selfish  interests,  even  though 
they  too  enter  the  political  arena  to  accomplish  personal  policy  objectives. 
Through  much  of  this  century,  political  reformers  seeking  the  triumph  of  the 
public  interest  over  the  private  interests  have  placed  their  faith  in  the  institu- 
tionalized presidency. 

Reform  groups  have  not  only  been  sympathetic  to  the  presidency,  but 
generally  hostile  towards  Congress.  They  tend  to  see  Congress  as  part  of  a 
subgovernment  consisting  of  interest  groups,  agencies,  and  congressional  com- 
mittee leaders  who  work  to  keep  policymaking  within  the  confines  of  their 
alliance.  For  reformers,  then,  the  reorganization  plan  method  is  attractive 
because  it  appears  to  permit  the  president  to  outmaneuver  this  subgovernment 
and  propose  what  is  "right." 

Any  attempt  to  remove  politics  from  the  reorganization  process,  however, 
is  bound  to  fail.  Politics,  as  Harold  Lasswell  opined,  is  the  process  that  deter- 
mines who  gets  what,  when,  and  how.  The  reorganization  act  neither  elimi- 
nates nor  diminishes  politics;  it  merely  alters  the  rules  by  which  the  politics  is 
conducted,  restricts  the  number  of  players,  and  limits  the  time  for  congressional 
consideration. 

Congress  is  frequently  described  as  an  institution  rendered  virtually  helpless 
by  the  presence  of  "roadblocks"  in  the  normal  legislative  process  and  by  the 
dispersion  of  power  and  authority.  One  of  the  traditional  justifications  given 

"  Seidman,  Politics,  Position,  and  Power,  p.  II. 

'»  Herbert  Kaufman,  "Refleciions  on  Administrative  Reorganization,"  in  Setting  National  Priori- 
ties: The  1978  Budget,  ed.  Joseph  Pechman  (Washington,  D.C.:  Brookings  Institution.  1977), 
pp.  391-418. 
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for  the  executive  reorganization  process  has  been  that  it  permits  the  president 
and  the  congressional  leadership  to  overcome  these  hurdles.  In  1961,  for  in- 
stance, the  Kennedy  administration  submitted  a  bill  to  establish  a  Department 
of  Urban  Affairs  and  Housing.  The  Senate  and  House  Government  Operations 
Committees  favorably  reported  the  bill,  but  the  House  Rules  Committee  (a  ma- 
jor roadblock  at  the  time)  declined  to  clear  the  measure  for  floor  action.  Faced 
with  this  opposition,  the  administration  decided  to  short-circuit  the  legislative 
process  and  submit  a  reorganization  plan  to  create  the  department. 

The  Senate  Government  Operations  Committee  held  hearings  on  the  plan, 
but  a  motion  to  discharge  the  committee  of  its  jurisdiction  was  introduced  prior 
to  the  expiration  of  the  normal  period  for  consideration.  The  extraordinary 
haste  in  this  effort  to  take  the  plan  from  the  committee,  coupled  with  political 
reservations  on  the  substance  of  the  proposal,  led  the  Senate  to  reject  the  mo- 
tion to  discharge  by  a  vote  of  58  to  42.  On  the  day  following  the  Senate  action, 
the  House  disapproved  the  plan,  264  to  150.'^ 

Rather  than  deemphasize  politics,  this  episode  illustrates  how  the  reorganiza- 
tion plan  method  can  escalate  politics  to  high  intensity.  Details  of  departmental 
structure  were  relegated  to  the  background.  The  primary  issue  became  whether 
the  president  would  be  politically  embarrassed  by  Congress.  Congress,  in  this 
instance,  chose  to  embarrass  the  president  and  defeat  the  plan.  When  Congress 
renewed  the  president's  reorganization  authority  in  1964,  it  reacted  to  what  it 
considered  a  presidential  "end-run"  by  prohibiting  the  president  from  submit- 
ting reorganization  plans  that  would  establish  an  executive  department. ^^ 

While  the  1962  defeat  of  the  housing  reorganization  plan  constitutes  a 
dramatic  example  of  confrontation  between  the  executive  and  legislative  branches, 
on  a  smaller  scale  the  same  problems  arise  each  time  a  reorganization  plan  is 
submitted.  Congress  must  divert  its  Hmited  time  and  staff  resources  to  the  im- 
plementation of  the  mandatory  procedures  outlined  in  the  act.  So  must  the  ex- 
ecutive branch.  Truman  discovered,  as  did  later  presidents,  that  reorganization 
proposals  often  "faced  such  strong  opposition  that  expenditures  of  time, 
energy,  and  political  resources  ordinarily  make  them  too  costly  to  be  under- 
taken on  a  large  scale.  The  combined  opposition  from  executive  agencies,  con- 
gressional committees,  and  pressure  groups  were  almost  impossible  to  over- 
come, especially  in  the  case  of  plans  that  were  most  desirable  to  the  executive."" 

The  original  reorganization  plan  procedure  was  largely  supported  on  the 
ground  that,  in  denying  Congress  (or  the  president)  the  right  to  amend  plans 
once  submitted,  it  prevented  interest  groups  and  agency  leaders  from  blocking 
desirable,  yet  controversial,  legislation.  The  Reorganization  Act  of  1977  permits 
the  president  to  transmit  amendments  to  a  plan  after  it  has  been  forwarded  to 
Congress,   thereby  reintroducing  this  suspect  element  of  politics  into  the 

J'  U.S.,  Congress,  Senate,  Congressional  Record,  87th  Cong.,  2d  sess.,  1962,  108,  pt.  2:  2527-44, 
and  2680. 

J»  78  Stat.  240(1964). 

"  Pemberton,  Bureaucratic  Politics,  p.  176. 


666 

reorganization  process.  Congress  may  now  recommend  amendments  requested 
by  interest  groups,  and  the  president  may  be  obliged  to  submit  them  as  a  price 
for  passage. 

The  amendment  option  itself  is  now  one  of  the  bargaining  chips  in  the 
negotiations  between  Congress  and  the  president.  The  amendment  process  rein- 
troduces the  possibility  of  interest-group  and  agency  pressure  upon  Congress 
and  dilutes  the  remaining  justification  for  the  reorganization  plan  authority. 
President  Carter  introduced  ten  reorganization  plans,  and  in  five  instances  he 
later  submitted  amendments.  The  1977  provisions  for  presidential  amendments 
to  submitted  reorganization  plans  blurs  the  distinction  between  the  reorganiza- 
tion process  and  the  regular  legislative  process. 

Enacting  Controversial  Reforms 

It  is  one  of  the  ironies  of  the  reorganization  authority  that  it  is  used  either  for 
the  most  trivial  of  matters  or  for  the  most  politically  important  and  sensitive 
issues,  such  as  establishing  a  major  agency.  In  either  instance,  the  review  pro- 
cess followed  by  Congress  is  the  same  and  is  inappropriate. 

It  may  be  questioned,  for  example,  whether  President  Kennedy  in  1963 
should  have  felt  it  necessary  to  use  the  reorganization  process  to  transfer  the 
Franklin  D.  Roosevelt  Library  from  joint  custodianship  by  the  General  Services 
Administration  (GSA)  and  the  Department  of  the  Interior  to  the  sole  custodian- 
ship of  GSA.  The  decision  involved  ten  guards,  one  repairman,  and  two 
janitors,  at  a  total  cost  of  $87,000  a  year. 

More  recently,  in  1979,  the  president  transmitted  a  plan  to  create  a  federal  in- 
spxtor  for  the  Alaska  natural  gas  pipeline  project  (Reorganization  Plan  No.  1 
o'  1979),  a  minor,  noncontroversial  proposal  that  could  have  been  handled  as 
expeditiously  by  statute.  Such  proposals  suggest  compulsory  make-work.  The 
White  House  and  the  Office  of  Management  and  Budget  (OMB)  staffs  conclude 
that  once  reorganization  authority  is  granted  it  must  be  used  on  a  regular  basis, 
even  for  picayune  matters,  for  otherwise  Congress  may  take  it  away.  The  think- 
ing parallels  the  "use  it  or  lose  it"  philosophy  that  agencies  have  toward  federal 
funds. 

When  a  major  proposal  is  offered  in  the  form  of  a  reorganization  plan.  Con- 
gress is  placed  in  a  difficult  position.  In  1970  the  House  Government  Operations 
Committee  wanted  to  accommodate  the  president  in  his  efforts  to  reconstitute 
the  Bureau  of  the  Budget  into  the  Office  of  Management  and  Budget,  but  it  ob- 
jected to  the  use  of  the  reorganization  plan  process  to  achieve  this  end.  In 
recommending  disapproval  of  the  plan,  the  committee  detailed  several  specific 
objections,  but  it  lacked  time  to  alert  other  members  to  these  deficiencies.*"  The 
regular  legislative  process  would  have  been  preferable,  allowing  the  House 

*"  U.S.,  Congress,  House,  Committee  on  Government  Operations,  Disapproving  Reorganization 
Plan  No.  2  of  1970:  Report  to  Accompany  H.  Res.  960,  91st  Cong.,  Isi  sess.,  1970,  H.  Rept.  1066. 
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Government  Operations  Committee  to  retain  the  sound  features  of  the  plan 
together  with  other  modifications  important  to  Congress. 

Occasionally  the  reorganization  process  creates  more  work  for  Congress 
rather  than  less.  In  1973,  for  instance,  three  days  before  the  president's 
reorganization  authority  was  due  to  expire,  President  Nixon  transmitted  a 
reorganization  plan  to  establish  a  Drug  Enforcement  Administration  in  the 
Department  of  Justice.  The  plan  called  for  a  number  of  transfers  of  agencies 
and  authorities.  Functions  of  the  Bureau  of  Customs  (Department  of  the 
Treasury)  pertaining  to  drug  investigations  and  intelligence  were  to  be  moved  to 
the  Justice  Department.  The  Treasury  Department  would  get  some  900  Im- 
migration and  Naturalization  Service  (INS)  inspectors. 

The  two  unions  representing  INS  and  Customs  Bureau  employees  opposed 
the  plan.  The  House  Government  Operations  Committee  voted  23-17  against 
the  plan.  To  stave  off  a  floor  defeat,  OMB  officials  met  with  the  labor  leaders 
and  reached  a  written  agreement  with  them.  Such  action  was  unprecedented. 
OMB  agreed  to  send  congressional  leaders  a  draft  bill  that  would  repeal  a  sec- 
tion of  the  plan  that  the  unions  found  objectionable.'"  Congressman  Jack 
Brooks  argued  that  the  agreement  reached  between  the  administration  and  the 
two  labor  unions  constituted  a  threat  to  the  integrity  of  the  legislative  process. 

I  am  appalled  that  the  OMB  would  enter  into  a  written  agreement  not  to  implement 
an  act  of  this  Congress.  This  is  not  the  first  time  that  OMB  has  refused  to  carry  out  a 
congressional  directive,  but  it  is  the  first  time  of  which  I  am  aware  that  they  have 
entered  into  a  written  public  agreement  to  follow  that  course.  It  is  also  the  first  time  in 
my  experience  in  over  20  years  in  Congress  that  a  bill  to  repeal  an  act  of  Congress  was 
pending  prior  to  the  enactment  of  the  provision  by  Congress.*^ 

The  vote  to  disapprove  the  plan  failed  in  the  House.  Since  no  resolution  of 
disapproval  had  been  introduced  in  the  Senate,  the  plan  became  effective  on 
1  July  1973.  One  month  before  the  effective  date,  however.  Congressman 
Holifield,  chairman  of  House  Government  Operations,  introduced  a  bill  to 
repeal  the  offending  section.  Because  of  delays  on  the  Senate  side,  the  bill  was 
not  enacted  until  16  March  1974.*' 

This  plan  illustrates  the  institutional  costs  that  may  be  incurred  by  Congress 
when  the  reorganization  plan  process  is  used.  Although  reorganization  staffs 
may  spend  considerable  time  in  researching  an  issue,  the  plans  themselves  are 
frequently  drawn  up  in  haste  with  inadequate  preparation,  drafting,  and  con- 
sultation with  affected  bodies.  Agency  heads  are  often  given  little  time  to  com- 
ment on  draft  plans  that  will  significantly  impact  their  agencies.**  Congress  has 

"  U.S.,  Congress,  House,  Congressional  Record,  93d  Cong.,  1st  sess..  1973,  119,  pt.  14:  17519- 
20. 

«  Ibid.,  p.  18466. 

"  88  Stat.  50. 

"  William  L.  Cary,  Politics  and  the  Regulatory  Agencies  (New  York:  McGraw-Hill  Book  Com- 
pany, 1967),  p.  29. 
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been  placed  in  a  position  where  it  had  to  accept  a  poorly  conceived  proposal  or 
embarrass  the  president.  In  the  instance  under  discussion,  Congress  had  to  pass 
a  bill  to  "amend"  the  drug  reorganization  plan  to  ratify  a  written  agreement  be- 
tween OMB  and  certain  interest  groups.  How  this  year-long  process  constituted 
an  improvement  over  the  normal  legislative  process  is  difficult  to  ascertain. 

In  the  three  decades  since  passage  of  the  Reorganization  Act  in  1949,  there 
has  been  a  gradual,  yet  persistent,  erosion  in  the  president's  reorganization 
authority.  This  erosion  reflects  the  ambivalence  of  Congress  regarding  its 
delegation  of  power  to  the  president  and  the  ways  presidents  in  recent  years  have 
used  this  authority. 

The  act  was  noteworthy  for  the  broad  scope  of  authority  delegated  to  the 
president.  In  this  respect.  Congress  was  heeding  the  recommendation  of  the  first 
Hoover  Commission  that  few  limitations  be  placed  on  the  president's  authority 
to  submit  plans  and  that  no  agencies  be  exempted.  "Once  the  limiting  and  ex- 
empting process  is  begun,"  Hoover  warned,  "it  will  end  the  possibility  of  achiev- 
ing really  substantial  results."*'  In  recent  years,  however.  Congress  has  chosen 
to  place  limits  on  this  authority  and  has  exempted  certain  agencies  from 
coverage. 

In  1964,  Congress  denied  the  president  authority  to  submit  plans  proposing 
new  executive  departments.  When  the  law  was  renewed  in  1971 ,  there  was  a  pro- 
vision inserted  that  a  plan  must  be  limited  "in  effect"  to  dealing  with  no  more 
than  "one  logically  consistent  subject  matter."  In  1977,  the  president  was  pro- 
hibited from  proposing  plans  that  established,  abolished,  or  consolidated 
departments  or  independent  regulatory  agencies.  Furthermore,  he  could  not 
propose  the  elimination  of  any  enforcement  function  or  statutory  program  of 
an  agency.  No  more  than  three  reorganization  plans  could  be  under  considera- 
tion at  one  time. 

The  erosion  in  presidential  reorganization  authority  is  also  evident  in  the 
trend  toward  creating  governmental  units  outside  the  purview  of  the  reorganiza- 
tion act.  These  new  exemptions  cannot  be  located  by  reading  the  reorganization 
act;  they  are  included  in  the  enabling  statutes  of  the  units  in  question.  Two  re- 
cent examples  include  the  Legal  Services  Corporation  and  the  Synthetic  Fuels 
Corporation."' 

Enhancing  Presidential  Management 

The  reorganization  plan  process  is  considered  by  many  to  be  a  useful  tool  for 
the  president  to  use  against  the  bureaucratic  fiefdoms.  He  can  redistribute  in- 

*'  U.S.  Commission  on  Organization  of  the  Executive  Branch  of  the  Government,  The  Hoover 
Commission  Report  (New  York:  McGraw-Hill  Book  Company,  1949),  p.  xv. 

**  The  Reorganization  Act  applies  only  to  agencies  of  the  federal  government.  The  Legal  Services 
Corporation  is  legally  described  as  a  "private  nonmembership  nonprofit  corporation,"  not  an  agen- 
cy of  the  federal  government  (88  Stat.  379-380,  sections  1003[al  and  1005(e]Il]).  The  Synthetic  Fuels 
Corporation,  another  "nonagency"  of  the  federal  government,  is  further  exempted  from  the  reorga- 
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fluence  in  a  policy  field  by  restructuring  organizations.  Reorganization  plans 
may  be  considered,  in  some  instances,  as  presidentially  imposed  treaties  upon 
bureaucratic  combatants. 

There  is  another  side,  however,  to  the  reorganization  plan  process  for  the  in- 
stitutional presidency.  If  a  president  is  going  to  ask  that  the  reorganization 
authority  be  renewed,  he  must  show  that  it  is  a  delegation  of  authority  that  is 
needed  and  will  be  used.  Historically,  the  pattern  of  reorganization  plan  use  has 
been  uneven  and  opportunistic. 

In  1949  and  1950,  immediately  following  the  issuance  of  the  first  Hoover 
Commission  report,  the  president  submitted  some  thirty-five  plans,  of  which 
twenty-six  became  effective.  These  plans  were  unusual  because  they  "embodied 
one  consistent  and  thoroughgoing  effort  to  apply  the  Hoover  Commission's 
prescription  for  strengthening  the  central  management  of  departments  and 
agencies  by  transferring  to  their  heads  all  and  sundry  statutory  powers  previous- 
ly lodged  in  their  components  and  subordinates.""'  Aside  from  this  one  burst  of 
systematic  and  philosophically  cohesive  reorganization  activity,  there  has  been 
little  in  the  way  of  coherence  among  the  proposals.  Each  plan  appears  to  be 
justified  on  an  ad  hoc  basis. 

Occasionally,  presidents  have  sought  to  preempt  or  settle  certain  political  and 
administrative  controversies  by  the  use  of  reorganization  plans.  In  1970,  Presi- 
dent Nixon  proposed  the  establishment  of  the  Environmental  Protection  Agen- 
cy (EPA)  as  an  agency  independent  of  any  of  the  existing  departments.  The  pur- 
pose was  to  symbolize  to  the  public  the  commitment  of  his  administration  to  the 
protection  of  the  environment  and  also  to  preempt  efforts  by  other  departments 
and  agencies  to  participate.  Similarly,  in  1970  the  administration  proposed  the 
National  Oceanic  and  Atmospheric  Administration  (NOAA),  placing  it  in  the 
Department  of  Commerce  (rather  than  in  the  Department  of  the  Interior)  as  a 
temporary  location  prior  to  the  anticipated  establishment  of  a  new  Department 
of  Natural  Resources."* 

The  benefits  for  the  president,  however,  should  be  weighed  against  some  of 
the  costs.  Concentration  on  process  and  procedures  tends  to  obscure  substantive 
issues  and  often  results  in  pyrrhic  victories  for  the  president.  Considerable 
resources  in  the  OMB  and  the  various  departments  and  agencies  are  exhausted 
discussing  and  planning  for  reorganizations.  Even  the  prospect  of  a  reorganiza- 
tion, irrespective  of  whether  it  comes  to  fruition,  causes  much  maneuvering  and 
preparation  within  agencies. 

nization  authority  through  its  enabling  act  which  states  that  the  Reorganization  Act  of  1977  "shall 
not  apply  to  authorize  the  transfer  to  the  Corporation  of  any  power,  function,  or  authority"  (94 
Stat.  640,  sec.  119[b](2]). 

*''  Harvey  C.  Mansfield,  "Federal  Executive  Reorganization:  Thirty  Years  of  Experience,"  Public 
Administration  Review  29  (July-August  1969):  339. 

"  Office  of  Management  and  Budget,  Papers  Relating  to  the  President's  Departmental  Reorgani- 
zation Program  (Washington,  D.C.:  Government  Printing  Office,  1971),  pp.  171-72.  See  Richard 
Corrigan,  "Conservationists  Prepare  to  Fight  Plan  Giving  Commerce  Lead  Oceanography  Role," 
National  Journal,  25  July  1970,  pp.  1581-84. 
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There  have  been  instances  when  presidents  have  caused  themselves  un- 
necessary political  damage  by  using  the  reorganization  plan  option.  In  February 
1979,  President  Carter  announced  he  would  forward  a  reorganization  plan  to 
establish  a  Department  of  Natural  Resources  that  would  absorb  the  Interior 
Department  and  include  the  Forest  Service  from  the  Agriculture  Department 
and  NOAA  from  the  Commerce  Department/'  While  the  use  of  the  reorganiza- 
tion plan  process  to  establish  this  department  was  endorsed  by  Chairman 
Brooks  of  the  House  Government  Operations  Committee,  it  ran  into  stiff 
opposition  from  Senator  Ribicoff,  who  chaired  the  Governmental  Affairs  Com- 
mittee. Ribicoffs  objection  was  based  on  his  interpretation  of  the  Reorganiza- 
tion Act's  prohibition  against  using  reorganization  plans  to  create  new  depart- 
ments. Administration  officials  argued  that  they  were  not  proposing  a  "new" 
department.  Rather,  they  were  just  moving  some  agencies  around  and  changing 
some  titles.  Senator  Ribicoff  disagreed:  "Section  905(a)  of  the  Reorganization 
Act  of  1977  states  that  no  reorganization  plan  may  provide  for  or  'have  the  ef- 
fect of  creating  a  new  executive  department.'  It  is  my  belief— and  the  belief  of  a 
number  of  other  Senators  — that  this  prohibition  was  written  into  law  to  cover 
just  the  kind  of  situation  we  are  facing  in  this  instance. "'° 

Administration  officials  had  been  quite  candid  in  their  belief  that  the  pro- 
posal for  a  new  Department  of  Natural  Resources  could  not  be  passed  using  the 
regular  legislative  process.  The  only  chance  for  success,  in  their  view,  lay  in  a 
reorganization  plan."  When  the  White  House  recognized  that  the  Senate 
leadership  adamantly  opposed  the  use  of  a  reorganization  plan  to  establish  a 
department,  it  withdrew  the  proposal.  President  Carter,  however,  did  pay  a 
price.  In  response  to  his  request  for  an  extension  of  the  reorganization  authori- 
ty, members  of  Congress  gave  him  only  a  year  extension  and  served  notice  that 
they  would  use  the  time  to  review  the  authority  and  its  procedures.  The  ad- 
ministration also  had  to  promise  that  it  had  no  plans  to  propose  the  creation  of 
a  Department  of  Natural  Resources  "or  anything  resembling  it."" 


*'  Hedrick  Smith,  "White  House  to  Ask  New  Resource  Department,"  New  York  Times,  1  March 
1979. 

'"  U.S.,  Congress,  Senate,  Congressional  Record,  96th  Cong.,  1st  sess.,  7  March  1979,  125: 
S2255  (daily  edition). 

"  The  political  reality  is  that  the  presidential  staffs  often  see  the  reorganization  plan  process  as  a 
means  to  achieve  White  House  objectives  not  likely  to  be  accepted  if  subjected  to  the  regular  legisla- 
tive process.  A  White  House  aide  in  the  Carter  administration  explained  that  with  a  reorganization 
plan  "you  don't  need  passionate  supporters.  All  you  need  to  do  is  avoid  passionate  enemies.  That's 
the  only  way  to  get  any  of  this  through.  We  could  never  do  it  by  legislation"  (Rochelle  L.  Sianfield, 
"The  Best  Laid  Reorganization  Plans  Sometimes  Go  Astray,"  National  Journal,  20  January  1979, 
p.  86. 

"  U.S.,  Congress,  Senate,  Committee  on  Governmental  Affairs,  To  Extend  the  Reorganization 
Authority  of  the  President,  %th  Cong.,  2d  sess.,  1980,  p.  6.  Statement  of  Harrison  Wellford, 
Executive  Associate  Director  for  Reorganization  and  Management,  OMB. 
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Debasing  the  Process 


We  do  not  deny  that  a  case  can  be  marshalled  for  renewing  the  president's 
reorganization  authority.  The  record  shows  that  this  authority  has  been  used 
often  and,  in  some  instances,  has  achieved  major  results.  Passage  of  reorganiza- 
tion authority  can  be  a  useful  exercise  in  symbolic  politics,  sending  a  message  to 
voters  that  both  branches  are  committed  to  efficient  government.  Presidents 
may  seek  the  authority  to  convince  the  bureaucracy  that  the  White  House  is  in 
charge,  exerting  control  on  the  "subgovernments"  in  which  agencies  play  a 
leading  role.  The  reorganization  process  allows  the  president  to  skirt  the 
political  obstacles  that  exist  in  the  regular  legislative  process.  The  argument  will 
also  be  heard  that  it  is  unfair  to  deny  future  presidents  a  power  that  most 
presidents  have  had  since  the  1930s.  The  case  for  the  plan  method  of  reorganiza- 
tion has  been  succinctly  argued  by  Harvey  Mansfield. 

The  particular  utility  of  the  plan  method  is  not  to  displace  previous  methods  of 
securing  a  reorganization,  but  to  capitalize  the  advantages  of  its  unique  characteristics. 
The  statute  is  not  to  be  had  for  the  asking.  Each  President  must  negotiate  for  it  anew. 
What  he  gets,  that  he  could  not  otherwise  secure,  is  an  opportunity  from  time  to  time 
to  present  the  Congress,  the  country,  and  the  entrenched  interests  with  a  reorganiza- 
tion package  of  his  own  devising,  as  a  fait  accompli,  barring  a  veto;  and  if  a  protest  is 
raised,  an  opportunity  to  appeal  directly  to  the  full  membership  of  either  house  for 
support  in  a  floor  vote  within  a  stipulated  time  on  the  package  as  he  put  it  together, 
bypassing  both  the  leadership  and  the  legislative  committee  seniors  if  they  are  unsym- 
pathetic. This  is  an  opportunity  our  constitutional  system  otherwise  seldom  affords." 

We  believe  these  virtues,  however,  are  more  than  offset  by  several  serious 
shortcomings.  First,  to  our  minds  there  is  something  unseemly,  and  ultimately 
self-defeating,  about  lauding  a  method  that  seeks  to  circumvent  the  constitu- 
tional process.  When  a  method  is  employed  to  reach  an  objective  that  might  not 
have  gained  the  backing  of  a  majority  in  each  House,  the  system  of  lawmaking 
is,  to  some  degree,  debased.  "Stealthiness"  appears  to  be  a  virtue  that  is  rewarded, 
at  least  in  the  short  run. 

Second,  the  reorganization  plan  method  is  premised  on  an  essentially  negative 
view  of  Congress  that  does  not  comport  with  the  facts.  It  assumes  that  members 
of  Congress  are  irresponsible  and  will  not  support  sensible  legislative  proposals 
submitted  by  the  executive  branch.  The  record  suggests,  however,  that  Congress 
can,  and  does,  act  with  dispatch  on  organizational  matters.  Moreover,  instead 
of  cultivating  an  atmosphere  of  trust  and  mutual  respect,  the  process  breeds 
cynicism  and  suspicion.  The  plan  method  is  grounded  in  a  similarly  hostile  at- 
titude toward  the  bureaucracy.  Once  legislators  and  agency  officials  are 
stereotyped  as  untrustworthy,  the  attitude  is  corrosive.  It  is  difficult  to  look 
upon  them  favorably  for  other  decisions. 

Third,  the  delegation  of  the  reorganization  power  to  the  president  is  un- 

"  Harvey  C.  Mansfield,  "Federal  Executive  Reorganization:  Thirty  Years  of  Experience,"  p.  341. 
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necessary  and  potentially  counterproductive.  Little  of  value  has  been  ac- 
complished by  reorganization  plan  that  could  not  have  been  done  through  the 
regular  legislative  process.  The  mere  existence  of  the  authority  places  pressure 
on  presidents  to  use  the  process  lest  they  appear  frivolous  for  having  requested 
the  authority  in  the  first  instance.  Presidential  staffs  engage  in  reorganization 
for  the  sake  of  reorganization.  The  process  becomes  the  goal. 

Given  this  environment  and  the  time  and  resource  constraints  present  in  the 
institutional  presidency  and  in  Congress,  it  is  not  surprising  that  many  plans  ex- 
hibit inadequate  preparation  and  technical  knowledge.  On  Capitol  Hill,  a 
debate  on  substance  is  necessarily  subordinated  to  the  exigency  of  appearance. 
Members  have  little  time  to  uncover  inconsistencies,  contradictions,  or  other 
defects  that  may  be  hidden  within  a  reorganization  plan. 

Furthermore,  congressional  ambivalence  over  the  delegation  of  reorganiza- 
tion authority  to  the  president  has  resulted  in  misunderstanding,  confusion,  and 
recrimination  between  the  two  branches.  On  the  one  hand.  Congress  gives  the 
president  authority  to  skirt  the  regular  legislative  process,  yet  when  the  president 
invokes  the  power,  he  risks  being  accused  of  violating  the  established  system. 
After  each  presidential  "misuse,"  Congress  responds  by  adding  restrictions  and 
exemptions,  gradually  circumscribing  the  power;  today  the  reorganization  act  is 
but  a  shadow  of  the  1949  statute.  The  original  design  has  been  so  diluted  that 
recourse  ought  now  to  be  had  to  the  regular  legislative  process  — a  conclusion 
especially  compelling  in  view  of  the  1977  change  that  allows  presidents  to  submit 
amendments  to  their  plans.  Having  introduced  one  more  element  of  the 
legislative  process,  it  is  wise  to  take  the  next  step  and  let  the  regular  procedure 
prevail. 

This  is  not  to  suggest  that  it  is  always  inappropriate  for  Congress  to  delegate 
to  the  president  certain  powers  to  reorganize  the  executive  branch.  When  the 
two  Hoover  Commissions  submitted  their  reports,  there  was  some  justification 
for  permitting  a  "fast  track"  legislative  process.  The  individual  plans  were  part 
of  a  systematic  approach  to  reorganization.  Also,  during  periods  of  national 
emergencies,  it  may  be  advisable  to  delegate  to  the  president  substantial 
reorganization  authority,  subject  to  a  congressional  veto.  During  normal 
periods,  however,  both  branches  are  ill-served  by  the  reorganization  plan 
method.  If  a  proposal  is  noncontroversial,  the  regular  legislative  process  will  do. 
If  controversial,  there  is  all  the  more  reason  to  insist  on  full  congressional 
review  and  affirmative  action  by  both  houses.  Only  the  normal  legislative  pro- 
cess can  properly  address  the  emerging  organizational  issues  of  the  1980s. 
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The  Chairman.  Excuse  me  just  a  minute.  You  described  the 
Chadha  case  as  a  holding  by  the  Supreme  Court  that  Congress 
could  not  use  an  abbreviated  process,  they  couldn't  have  a  shortcut, 
as  it  were. 

I  thought  of  it  in  terms  that  the  Court  was  holding  that  the  Con- 
gress couldn't  function  except  in  the  performance  of  its  constitu- 
tional legislative  duty;  that  every  re-examination  of  every  rule  or 
every  matter  that  may  have  been  delegated  by  Congress  to  an  ad- 
ministrative or  to  an  independent  agency,  cannot  be  varied  by  the 
Congress  unless  they  pass  a  new  law. 

And  I  just  wonder  whether  that  is  denying  to  the  Congress  a 
function  that  it  should  be  able  to  discharge.  We  call  it  sometimes 
oversight,  sometimes  we  call  it  something  else— review  or  the  like. 

But  I  just  have  a  feeling  that  the  Court  denies  Congress  the  abili- 
ty to  discharge  its  functions  that  it  should  have  the  right  to  per- 
form. 

Dr.  Fisher.  In  some  cases,  the  Court's  decision  might  have 
helped  Congress  in  this  sense,  that  previously,  when  you  delegated 
authority,  you  would  let  the  President  or  the  agency  change  legal 
matters,  unless  you  stopped  them;  the  whole  burden  was  on  you, 
through  a  legislative  veto,  to  disapprove. 

But  if,  after  the  Supreme  Court  decision,  you  decide  in  some 
areas  not  to  delegate  but  to  require  the  President  to  come  up  in  the 
regular  bill  process,  then  you  put  the  burden  on  him  to  get  your 
support.  I  think  the  control  is  back  in  your  hands,  because  if  one 
House  decides  that  is  not  an  attractive  proposal  and  decides  not  to 
support  it,  that  is  the  end  of  the  matter. 

So  under  the  regular 

The  Chairman.  Once  we  have  delegated  authority  to  an  agency 
and  it  exercises  that  authority,  the  only  way  we  can  stop  it  is  by  a 
joint  resolution  submitted  to  the  President. 

Dr.  Fisher.  Under  the  old  system  you  would  delegate  a  great 
deal  and  hold  in  check  a  legislative  veto.  But  now,  after  the  Su- 
preme Court  case,  you  may  decide  to  delegate  less  in  some  areas. 
You  may  want  the  President  to  submit  reorganizations  in  bill  form 
and  put  the  whole  burden  and  responsibility  on  him  to  attract  your 
support. 

You  don't  need  a  legislative  veto  in  that  case.  You  don't  need  a 
joint  resolution  of  approval  or  disapproval,  because  nothing  is 
going  to  happen  unless  you  support  it  through  the  regular  bill 
process. 

So  the  regular  bill  process,  without  joint  resolutions  and  expedit- 
ed procedures,  really  gives  you  full  control,  it  gives  you  full  control 
through  committees,  your  area  of  expertise;  it  gives  you  full  control 
on  the  floor  through  any  amendments  you  would  like  to  add. 

The  Chairman.  You  mean  in  the  first  instance,  when  we  are  del- 
egating? 

Dr.  Fisher.  In  this  area  of  reorganization,  say  you  decide  not  to 
delegate  and  tell  the  President  any  time  he  has  a  good  idea  to  reor- 
ganize, send  it  up  as  a  regular  bill  and  we  will  consider  it. 

The  Chairman.  Doctor,  I'm  sorry,  but  you  know  the  President  of 
France  is  going  to  be  downstairs  at  3:30.  You  all  are  a  particularly 
valuable  group. 

You  go  right  ahead.  Next  is  Dr.  Bach. 
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Dr.  Bach.  Thank  you,  Mr.  Chairman.  Mr.  Chairman,  I  have  a 
prepared  statement  that  is  rather  long  and  I  would  like  to  submit 
it  for  the  record  and  merely  summarize  it. 

The  Chairman.  Without  objection,  it  will  be  received.  Excuse  me, 
did  you  want  to  submit  your  statement  for  the  record.  Dr.  Fisher? 

Dr.  Fisher.  Yes,  Mr.  Chairman. 

The  Chairman.  The  statement  of  Dr.  Fisher,  without  objection, 
will  be  received. 

STATEMENT  OF  DR.  STANLEY  BACH,  CONGRESSIONAL 
RESEARCH  SERVICE 

Dr.  Bach.  Mr.  Chairman,  let  me  shift  focus  and  comment  on 
some  of  the  implications  of  expedited  procedures  for  the  operations 
of  the  Congress  itself.  I  would  like  to  highlight  the  general  proposi- 
tion that  expedited  procedures,  it  seems  to  me,  are  basically  at 
odds  with  some  of  the  principles  and  practices  that  usually  charac- 
terize the  legislative  process. 

First,  I  suppose  I  should  note  that  not  all  of  the  statutes  that 
have  provided  for  congressional  approval  or  disapproval  have  in- 
cluded expedited  procedures,  including  many  of  them  that  are  still 
on  the  statute  books  and  excerpted  in  the  House  manual. 

Other  legislative-veto  statutes,  of  course,  do  contain  expedited 
procedures,  but  not  all  expedited  procedures  are  the  same.  And  in 
my  statement  I  discuss  some  of  the  variations  in  the  packages  of 
expedited  procedures  that  Congress  has  enacted  over  the  years. 

It  seems  to  me  that  if  expedited  procedures  are  to  be  effective  in 
achieving  their  intended  goal,  they  have  to  provide  certain  things. 

For  example,  first,  they  have  got  to  provide  that  the  resolution 
cannot  be  blocked  or  delayed  unduly  in  committee.  Second,  they 
have  got  to  provide  that  the  resolution,  whether  or  not  it  is  report- 
ed from  committee,  can  reach  the  floor  promptly  for  consideration. 
And,  third,  the  procedures  have  to  provide  that  a  final  floor  vote 
within  the  time  permitted  cannot  be  prevented  through  delay. 

Now,  in  practice  this  seems  to  require,  first,  setting  a  reporting 
deadline  for  the  committee  of  jurisdiction;  second,  providing  either 
for  automatic  discharge  or  for  a  special  discharge  procedure,  if  the 
committee  fails  to  report;  third,  making  the  resolution  privileged 
for  floor  action;  and  then,  fourth,  limiting  the  process  of  debate  and 
amendment  on  the  floor. 

Mr.  Chairman,  in  looking  at  these  expedited  procedures,  first 
they  restrict  the  discretion  of  House  and  Senate  committees  in  de- 
ciding what  measures  they  want  to  consider  and  when  they  want 
to  consider  them.  The  timing  of  committee  action  becomes  deter- 
mined largely  by  the  timing  of  the  executive  branch  initiative.  And 
if  the  committee  fails  to  act  under  the  expedited  procedures,  then 
the  resolution  is  either  automatically  discharged  or  a  privileged 
motion  to  discharge  is  made  in  order. 

The  effect  of  this  is  to  prevent  congressional  committees  from 
performing  one  of  the  most  valuable  services  they  perform  for  the 
Congress.  And  that  is  the  service  they  perform  by  doing  nothing — 
by  deciding  not  to  act,  as  they  screen  and  filter  the  thousands  of 
measures  that  are  introduced  every  Congress. 
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Expedited  procedures  also  can  limit  the  normal  prerogatives  of 
the  majority  party  leadership  in  planning  the  floor  agenda  and  in 
scheduling  specific  bills  for  floor  action.  The  deadlines  for  congres- 
sional action,  which  necessitate  expedited  procedures  in  the  first 
place,  impose  constraints  on  the  floor  schedule  as  well.  The  timing 
of  floor  consideration  reflects  the  timing  of  the  executive  branch 
initiative,  and  then  the  pace  of  committee  action.  Moreover,  if  a 
resolution  for  which  there  are  expedited  procedures  is  not  sched- 
uled in  the  normal  manner,  the  rulemaking  statutes  frequently 
provide  that  any  Member— can  offer  a  privileged  motion  to  consid- 
er it. 

Thus,  the  House  and  Senate  can  be  presented  with  measures  on 
the  floor  that  a  majority  of  Members  may  not  wish  to  confront,  and 
that,  therefore,  weren't  scheduled  for  floor  action  by  the  majority 
party  leadership. 

In  addition,  let  me  note  that  expedited  procedures  frequently 
impose  a  time  limit  on  floor  debate  and  they  usually  prohibit  all 
amendments,  including  committee  amendments.  Now,  the  time  al- 
lotted for  debate  can  be  generous— 2  hours  in  some  cases  and  as 
many  as  20  hours  in  others.  But  the  maximum  time  is  set  in  ad- 
vance. Amendments  are  prohibited  because  the  measures  consid- 
ered under  expedited  procedures  are  intended  to  be  take-it-or-leave- 
it  propositions,  measures  that  simply  approve  or  disapprove  an  ex- 
ecutive branch  initiative. 

Instead  of  each  chamber  setting  its  ground  rules  for  floor  action 
through  its  usual  and  quite  flexible  procedures,  especially  the  spe- 
cial rules  reported  by  this  committee  and  unanimous-consent 
agreements  that  are  arranged  in  the  Senate,  rulemaking  statutes 
with  expedited  procedures  set  these  ground  rules  in  advance  and 
they  set  the  same  ground  rules  for  all  resolutions  considered  under 
the  same  act. 

The  debate  limitations  that  frequently  are  included  in  expedited 
procedures  may  be  particularly  important  and  disturbing  to  the 
Senate.  The  House  normally  goes  about  its  business  under  rather 
restrictive  debate  conditions.  But,  as  you  know  very  well  yourself, 
Mr.  Chairman,  this  isn't  so  in  the  Senate. 

And  whenever  a  debate  limitation  applies  in  the  Senate,  Sena- 
tors lose  the  leverage  that  flows  from  the  potential  of  a  filibuster. 
If  the  debate  limit  is  a  very  generous  one,  then  this  may  not  be  a 
problem.  But  if  the  limit  is  stringent,  then,  it  seems  to  me,  it  can 
change  the  ground  rules  on  the  Senate  floor  in  a  fundamentally 
important  way. 

As  I  recall,  the  1981  reconciliation  bill  came  to  the  Senate  floor 
with  a  number  of  provisions  that  had  no  direct  budgetary  impact. 
But  because  these  provisions  were  in  a  reconciliation  bill  and  be- 
cause that  bill  and  all  amendments  to  it  were  considered  under  the 
Budget  Act  with  a  debate  limit  of  20  hours,  the  Senate  found  itself 
presented  with  legislation  that  Senators  opposed  but  could  not  fili- 
buster even  if  they  wanted  to.  So  the  debate  limitations  in  expedit- 
ed procedures  may  be  a  matter  of  special  sensitivity  in  the  Senate. 
I  will  conclude,  Mr.  Chairman,  by  emphasizing  that  I  am  not  ar- 
guing for  or  against  expedited  procedures.  They  can  be  a  necessary 
means  to  achieve  a  goal:  Namely,  to  ensure  that  the  entire  House 
or  Senate  can  vote  on  a  specified  measure  within  a  specified  time. 
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Because  this  is  a  goal  that  Congress  doesn't  usually  seek,  the 
usual  procedures  of  the  House  and  Senate  aren't  sufficient  to 
achieve  it;  and  if  the  goal  is  valued  highly  enough,  then  expedited 
procedures  become  not  merely  appropriate,  but  essential. 

But  these  procedures  in  and  of  themselves  do  have  some  implica- 
tions and  consequences  for  the  way  in  which  the  House  and  Senate 
go  about  their  own  business  that  also  deserve  the  committee's  at- 
tention. 

That  concludes  the  summary  of  my  statement,  Mr.  Chairman. 

[Dr.  Bach's  prepared  statement  follows:] 
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Mr.    Chairman   atri    members   of    the    Committee,   my  name    Is   Stanley  Bach;      I  am 
a  Specialist    in   the    Government   Division   of    the   Congressional   Research   Service. 
I   am   pleased    to   appear    ted  ay   at    the    Committee's   request   and    to   comment   on   some 
of    the    implications   ard    consequences   of   expedited    procedures   for    the   legislative 
process    in    the   House    and    in   Congress   generally.      As   a    staff   member    of    CRS ,    it 
would    be    inappropriate    for   me    to   offer    judgments   about   the   value    or   wisdom   of 
such   procedures;      instead  ,    I  wish    to   highlight    some    issues    that    the    Committee 
may   consider    in  reaching   its   own   judgments. 


SUMMARY 

My    comments    on   expedited    procedures  may   be    summarized    by   three    basic    points. 
First,    expeditai    procedures   are    intended    to   achieve   a   purpose    that   is   not   common 
to   most   other    legislative    procedures    in   Congress.      Second,   expedited    procedures 
differ    from   the   more   usual    procedures   of    the  House    and    Senate    in  ways    that   affect 
the   activities   of    congressional    committees,    the   relationship   between   committees 
aid    their    parent   chambers,    the    prerogatives   of    the   majority   and    the   rights   of 
the   minority,    the    control    over    scheduling  matters    for    floor    consideration,   and 
the    ability   of    ird  ivid  ual  Members    to   shape    public   policy   through  d  ebate   anl 
ameitJments.      Third,    therefore,   expedited    procedures   may   be    evaluated    by  asking 
if    their    utility   justifies    setting   aside   usual    procedures   and    the    principles 
and    relationships    they  embody. 

THE   NATURE   OF    EXPEDITED   PROCEDURES 

Sets  of  expedited  procedures  generally  have  been  enacted  into  law,  usually 
as  part  of  legislative  veto  provisions,  when  (1)  the  law  imposes  a  deadline  for 
congressional   action   on  a   measure    (typically   a   resolution   of   approval   or 
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disapproval)    ...    one    or    both   chambers,    and    (2)   Congress   wishes    to   ensure    that 
the    full   membership   of    the    chamber (s)    can   have   an   opportunity   to  vote   on   the 
measure    before    the  deadline    is   reached.      Expedited    procedures   have   been    included 
in  a   variety   of    statutes   as  rule-making   provisions,    enacted    pursuant    to   the 
constitutional   authority  of   each  chamber    to   "determine    the   rules   of    its 
proceedings."     As   such,    they  may   be   enforced,   modified,   waived,    or    ignored    as 
Congress    sees   fit. 

To   ensure    an   opportunity   for    a   floor   vote,   effective    sets   of   expediting 
procedures   must    provide    (1)    that   the   resolution   cannot   be    blocked    or  delayed 
undaly  in   ccir.xlLlee,    (2)    tha'.    the   resolution,   whether    or    not   reported    from 
committee,   can  reach   the    floor    promptly  for    consideration,   and    (3)   that   a   final 
floor   vote    within    the    time    permitted    cannot   be    prevented    through  delay.      Because 
such  resolutions   often   are   not   ameniable,   either    in   committee    or    on   the    floor, 
there   usually  is   less   need    to   protect   against   possible  delays    in  resolving 
substantive,   as    opposed    to    procedural,  differences   between    the   House    and    Senate. 

Translating   these   general   requirements    into   specific   procedural   arrange- 
ments,   an   effective    set    of   expedited    procedures   would: 

(1)  set  a    time   limit    for    the    committee   of   jurisdiction   to  report; 

(2)  provide    for   automatic  discharge   or   a   privileged    motion   to  discharge, 
with   no  debate    or    limited   debate,    if    the   committee    fails    to  report; 

(3)  make  the  resolution  privileged  for  floor  consideration,  either 
immediately  or  after  a  brief  layover  period,  whether  the  reso- 
lution  has   been  reported    or    the    committee    has   been  discharged  ; 

(A)      prohibit   amendments,    including   committee   amendments,    ani    impose 

stringent    time    limits   on  debate  during   floor    consideration   of    the 
resolution;      ard 

(5)      provide    for    prompt    floor    consideration   zrnd    little    or    no  debate 
on   an    identical    companion  resolution   from   the    other    chamber    (if 
each   chamber    has   acted    initially  on   its    own  measure). 

Not   all    sets   of   expedited    procedures   include   all    these    provisions.      However, 

eliminating   any  one    of    the    provisions   can   be    fatal    by   leaving   open   opportunities 

for  delay   or    inaction.      I   propose    to  discuss    some   of    the    implications   and 

consequences   of    the   model    set    of    procedures    I  have    just   outlined  ,   and    then 

to   consider    some   of    the   variations   that   Congress   has   enacted. 

EXPEDITED   AND   USUAL   PROCEDURES 

Some   of    the    implications   of   effective   expedited    procedures   for    congressional 
operations   emerge    from  a   comparison   of    these    procedures   with  more    usual  House 
and    Senate    procedures    for    acting   on   proposed    legislation.      In   some   respects, 
it   is  difficult    to   talk   about    "usual"    procedures.      There   are   variations   among 
the    procedures   generally   followed    by  House    and    Senate    committees,    the   House 
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has   as   many  as   five   basic   packages   of   procedures   for   considering  measures   on 

the    floor,    special   rules    in    the   House    include   unique    sets   of    procedural   arrangements 

airi    prohibitions    suited    to   individual  measures,    and    the   Senate    frequently   sets 

its   rules   aside    in    favor    of    simple    or    complex   arrangements  decided    by  imanimous 

consent.      Nonetheless,    there   are   a  number    of    characteristics    that    typify   the 

legislative    process — more   or    less,   more    often   than   not.      And    in  general,    effective 

expedited    procedures   are    at    odds  with   these    characteristics. 

1.      Committees   generally   control   their   agendas,    schedules,   and    workloads. 

Congress  does   not   usually  require    its   committees    to   act   on   certain  measures 
or    kitiis    of   measures,    nor  do   the  House   and    Senate    often   impose  deadlines   for 

committee   action.      There   are   exceptions    to   this   generalization,    of   course,    just 
as    there   are    exceptions    to   virtually  every  generalization   about   how  Congress 
does    its   business.      For    example,    sequential  referrals   frequently  are   accompanied 
by  reporting  deadlines.      But    the    generalization  remains    sound. 

The  Appropriations   and    Budget   Committees   are   exceptions    in   that    they  have 
responsibility   for    specific   and    limited    sets   of  measures   and    they  face   time 
constraints    imposed    by  congressional  rules  anj    the    fiscal   calendar.      But   the 
timetable    of    the   Budget   Act   can   be   modified  ,   waived  ,   or    ignored    as   Congress 
chooses.      The    same    timetable   requires   authorizations   and    re-author izatlons    to 
be   reported    from   committee   by  May   15th,   but    this  deadline    is   waived    regularly, 
and    there    is   no   procedural   requirement   (as   opposed    to   practical   necessity)    that 
committees   report    these   measures   at   all.      Budget   waiver   resolutions    in    the 
Senate    ani    resolutions   of    Inquiry   in   the  House   also   are   exceptions,    but   the 
former    tei^    to   be   routine   and    the    latter    are    uncommon   and    without    statutory 
force.      In    short,    whether    the   measure   at   issue    is  a   public   bill   or   whether    it 
is   a   simple   resolution,    such  as   a   committee    funding   resolution   or    a   special 
rule,    the    pressures   on   committees    to   act   are   generally  grounded    in   political 
or    governmental   necessity,    not    in   procedural   requirements. 

This   condition  does  much   to   permit  House    and    Senate   committees    to   set   their 
own   ageidas,   establish   their    own   priorities,   and    control    their    own  workloads. 
Committees  make    these  decisions   within   fairly  broad    and    generally  accepted 
constraints :      congressional   rules    should    be    followed    whenever    possible  ;    government 
activities    should    not   be   halted    for   lack   of   necessary  legislative   action;    and 
key   presidential    proposals   ani    intense    public   concerns    should    receive    a   hearing. 
Still,    these    constraints   leave   coimnittees   with  considerable   latitude    for   action 
and    Inaction.      And    it    is   by  inaction    that    committees  make    one    of    their   most 
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important   contributions    to   the   legislative    process,   as    they   separate    the 
relatively  few  measures    that,    in    their    jidgment,    should    receive    floor    action 
from   the   many  more    that    should    not. 

What   of   expedited    procedures?      In   comparison  with   the    conditions    that 
normally  prevail    in   either    chamber,    these    sets   of    procedures   generally  deprive 
committees   of   the   control    they  usually  enjoy   over    their   agendas   and    schedules. 
Effective   expedited    procedures   generally  set   a   time    limit    for   committee   action, 
and    provide    for    automatic  d  ischarge   or   a    privileged    motion    to  discharge    if   the 
committee    fails    to   act   within    the  deadline.      Thus,    committees   are   generally 
confronted    with   the   choice   of   acting  within   an   imposed   deadline   or    losing 
jurisdiction   over    the   measure.      Furthermore,    the    timing    of    committee    action   is 
largely  determined    by  when    the   executive    branch  acts    or   when   a  measure    is 
introduced;    the    committee  does   not   control   when   the   clock  begins    to  run.      The 
effect   of    these    procedures   on   committee   workload    also   can   be    significant  — 
depending,    of    course,    on   how   frequently   they  can  be   and    are    invoked. 

2.     The  House   and    Senate    generally   consider    only  measures   that  have   been 
approved    by   their    committees. 

The    control    that   committees   normally  enjoy   over    their    own  activities    is 
critical    because   committee    inaction  often   is   conclusive.      Again  as  a   general 
rule,   a   bill    is   moribund    unless    it   receives    favorable    committee    action.      In 
this   context,    however,   a    significant  d  if  ference   between   the  House   and    Senate 

should    be   noted  . 

Although   the    two   chambers   give    their    committees   much   the    same  discretion, 
the  House    is   more   likely   to   abide   by   committee    inaction   or    the    timing   of 
committee    action.      If   a  House    committee    fails    to   act   on   a   bill,   or    fails    to   act 
quickly   enough    to   satisfy   its   proponents,    they   have   relatively   little  recourse. 

Discharge    is    so  difficult   as    to  be   a   last   resort,    and    Rule    XXI  has   been   amended 
to    the  dis^vantage    of    proposed    limitation   amendments.      Moreover,    this   Committee 
evidently   has   been  reluctant    to   propose   extracting   bills    from   the   control   of 
other    committees,    or    to   propose   waiving    the    germaneness   rule    so    that    the    text 
of    one    bill    can   be    offered    as   a   floor    amendment    to   another    measure. 

By   contrast,    the   rules   of    the   Senate   result   in  less  deference    to  committee 
agenda   and    scheduling  decisions.      If   a   Senate    committee    fails    to   report   a 
measure,    the    text   of    that    bill    or   resolution   can   be    offered    as   a  non-germane 
floor    amendment    to  most   other   measures   (although   the    fact    that   the   committee   of 
jurisdiction   has   not    considered    the    amendment   can   be    a   persuasive   argument 
against   it).      Alternatively,    the    text   of   a   bill    that   remains   in  committee   may 
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be   re-introduced    as   a  new  measure   and    placed   directly  on   the    Senate's   calendar 
of    legislative   business   with   precisely   the    same    procedural    staixi  ing   it   would 
have    haJ    if    it    hai    been  referred    to   conpi  ttee   and    then  reported    (although  a 
motion    to   call   up    the    bill   may   well   be    opposed    by   some   or    all    of    the    committee's 
members).      In   short,   while    committee    inaction   in   the   Senate    is  a   significant 
impediment    to   legislative    action,    it    is   not   as  difficult   an   obstacle    to    surmount 
or    circumvent   as   it   is    in    the   House  . 

Notwlthstaid  ing   these  differences   between   the  House   and    Senate,   the   usual 
practice    ani    expectation   in  both   chambers   is   that    the   measures   considered    on   the 
floor    are   neasures    that   have    been   selected    or  developed  ,   and    then   studied    and 
approved,    by   the    committee    or    committees   of    jurisdiction.      Effective   expediting 
procedures,    on    the    other    hard,   alter    the   normal    implications   and    consequences 
of   committee    inaction.      Instead    of   meaning   the  death  of    the   bill   or   resolution, 
inaction  neans    that    the    committee   may   lose   much   of    its   control    over    a  measure 
that   can  reach   the    floor    anyway.      The    prospect   of   automatic  discharge   or   a 
privileged    motion   to  discharge    is  a   strong   incentive    for    the   committee    to  act, 
even   if   its   action   takes   the    form   of   an   adverse   report. 

Utrierlying   the   more   usual    procedures    of    the  House    (ani,    to  a   lesser   extent, 
those    of    the    Senate)    is    the    fact    that   more   measures   are    introduced    than   can 
possibly   be    considered    on    the    floor,   and    the    presumption   that    some   considerable 
deference    is  d  ue    to   the    judgments   of   the    standing   committees  as   they   screen   the 
measures   referred    to   them.      Effective   expediting   procedures   are   at   odds  with 
this   presumption,    in   that   they  permit   certain  measures   to  reach  the   floor 
because    of    the    general    class    to   which   they  belong,   not   because    of   committee 
judgments   about    their    individual  merits. 

3.      A  voting  majority   generally   can  determine  whether   a   measure   will   be 
considered    on   the   floor. 

If    the    lack   of    committee    action  normally   can  determine   which   bills   will 
not   reach   the   House   or   Senate    floor,    the   committees   normally   cannot   compel 
floor    consideration   of    the   measures    they  have   reported    favorably.      As  a   general 
rule,   voting  majorities   of    the   House    and    Senate   retain  ultimate   control   of 
their    floor    agendas. 

In   the   House,   a  majority   can   prevent   a   bill    or   resolution   from   being 
considered    by  means    such   as  defeating   a   special   rule    for    considering    the   measure, 
or,    in   theory  at   least,    by  defeating   the   motion    to  resolve    into  Committee   of 
the   Whole    (in    the    case    of   a   privileged    appropriations  measure,    for   example)    or 
by  raising    the    question   of    consideration   and    voting   against   considering    the 
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measure    (uider    the   Caleniar   Wednesday  rule,    for    example).      Motions    to   suspend 
the   rules   may   be    considered    an   exception,   but    passing   a   bill    by   this   means 
requires   a    two-thirds   vote.      For   more   controversial  measures,    the  House   has 
delegated    to    this   Conmittee    the   responsibility   for   recommending  an   order    of 
business    through   the    special   rules    that   are   reported  .      But    it   remains    for    the 
entire   House,    by  majority   vote,    to   accept   or   reject  each   such  recommendation. 

The    situation   in    the    Senate    is   complicated    by   the   absence    of  devices    to 
terminate  debate   by  majority   vote.      Consequently,    the   votes   of    sixty   Senators 
may   be   required    to   invoke    cloture    on  motions    to   consider,    though  most   measures 
reach   the   Senate    floor   by  unanimous   consent.      Still,   even   if   a   simple   voting 
majority   in   the    Senate   cannot   always   call   up   the   measures   on  which   it   wishes 
to   act,   a    simple   majority   can   prevent   consideration  of  measures — but   not 
amendments— on  which   it    prefers   not    to   act.      Given    the   rights    of    Senators    to 
debate    (and    thereby  delay  action)   and    a  natural  desire   of    the   majority   party 
leadership   to   use    limited    floor    time   efficiently  and    productively,    the    intense 
opposition   of   one    Senator    or   a   small  minority   of    Senators  may   be    sufficient 
to   postpone    floor   consideration   of   a  bill    temporarily  or    permanently. 

In   this  respect,    the  difference   batween  expedited    and    more   usual   procedures 
lies   not    in    the   measures    that    the   House   and    Senate   must    consider,   but    in    the 
votes    that   members   can   be   made    to   cast. 

Expedited    procedures   generally  do   not    provide    for    automatic   or   mandatory 
floor   consideration   of    the  measures    to  which   they  apply.      Instead  ,    they   generally 
make    in   order    a  privileged    motion   to   consider,    on   which   there    can   be    limited 
debate    or   no  debate   at   all.      Either   chamber    still   can  vote   not    to   consider    the 
measure.      But   a  vote    for    or    against    consideration   has    clear    and    obvious   policy 
implications;      a   bill    or   resolution   that    is   not   considered    cannot   be    passed 
(unless   as   an   amendment    to   another   measure).      So   a  decision   by  roll    call   vote 
not    to   consider   a  measure  does   not   protect   Representatives   or    Senators   against 
the   need     to    take    a   public    position   on    the    issue    the   measure   addresses. 

The  difference   between    these    and    more   common   procedures    lies    in    the    fact 
that    the  House    or    Senate    usually   is  not   even   presented    with  a  measure,    or   a 
motion    to   consider    it,    unless    there    is   a   reasonable    presumption    that   a  majority 
is    prepared    to   pass   it.      Under    expedited    procedures,    there    is   a   greater 
likelihood    that   members   will    be    presented    v,-ith   votes,    if   not   with  measures, 
that  a  majority  may   prefer    not    to  confront.      The   reason   for    this  difference   lies 
in    the    implications    of   expedited    procedures    for   majority   party   control   over 
floor    scheduling. 
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A.      Setting  the   floor   agenda  and    the  daily   schedule    generally   is  a 
prerogative    of    the   majority   party. 

By   aid    large,    the    majority   party   leadership   of    the    House    and    Senate   enjoy 
at   least   a   negative   control    over    the    floor   agenda.      Although  any   Senator   may 
move    to   consider    any  measure   on    the    legislative    calendar,    such  motions    (or    the 
equivalent   unanimous   consent   requests)    are   made   only  by   the   Majority  Leader    or 
another    Senator    acting   at    his    behest    or   vd.th   his    concurrence.      It    is   by   this 
means   that    the   Majority  Leader    can   exercise    some   control   over    the  daily   schedule 
and    the   more   long-term  agerd  a .      If    other    Senators  did    not  defer    to    the    Majority 
Leader    in   this   regard,    the    conduct   of   business   on   the    Senate    floor   would    become 
far    less    predictable,    to    the  detriment    of   all    Senators   and    the   expedient 
transaction   of   essential   or    important   business. 

In    the   House  ,    this   Committee    is   not   inclined    to   report   a   special   rule   when 
the  majority   party   leadership   actively   opposes   consideration  of   the   measure   at 
issue.     Although  a   variety   of   matters   are    privileged  ,    it    is    the   responsibility 
of    the   committee    leaders,    primarily   or    exclusively,    to   arrange    for    their 
consideration— a   process    that    involves    cooperative  discussions   with   the    party 
leadership.      In    the    case    of   motions    to    suspend    the   rules,    the  discretionary 

power    of    the   Speaker    is   explicit.      And    generally,    the   number   of   privileged 
matters  eligible    for    floor    action   at   any   one    time    permits    the    Speaker    to   exercise 
considerable   control    over    the  daily   schedule    through   his    power   of  recognition. 

The    agenda   control    of    the   majority   leadership   is   more   effective    as   a 
negative    than   as   an   affirmative    power;    as   a   general   matter,    these    leaders    in 
either    chamber    are   better    able    to   prevent   consideration   of   measures   they   oppose 
than    to    secure    consideration   of   measures    they   support.      And     there   are    limits 
to   their   negative    power — for    example,    limits    imposed    in    the   House   by   the 
discharge   and    Calendar    Wednesday   procedures   and    by   the    responsibilities   and 
powers   of    this   Committee,    and    limits   imposed    in   the    Senate   by   the   right   of 
Senators    to   propose    non-germane    amendments.      Nonetheless,    leadership   control 
over    the    schedule    and    agenda   is    potent,    and    there   usually   is   little    incentive 
for    the   majority   party   leaders    to   ask   their    chamber    to    take    up   a  measure    that 
a   voting  majority   is   not    prepared    to   consider    and    pass. 

Expedited    procedures    tend    to   undermine   majority   party   leadership   control 
over    the    floor    schedule    and    agenda,    and    they  bypass    this   Committee's 
responsibilities    for    the    order    of    business    in    the   House.      These    procedures 
generally  make    the   measures    to   which   they  apply  privileged    business,   even   if 
they   have   not   been  reported    oy   the    committee    of    jurisdiction   (unlike   most   other 
privileged    neasures    in    the   House).      Precisely  because    expedited    procedures   are 
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designed    to   ensure    an   opportunity   for    floor    action  within  a  limited    time    pericd  , 
there    is   a    strong   presumption   that   an   expedited    measure    should    be    scheduled 
for    consideration  by   the    leadership.      Ani    if    it   is   not,    it  may  be   called    up  by 
any  member    of   either    party,   whether    or    not   at    the  direction   of    the    committee 
of    jurisdiction.      Moreover,    the    timing   of   floor    action   is   constrained    by   the 
date    of    the   executive    action   and    by   the  deadline    imposed    by  statute. 

5.      The  House   arri    Senate   generally   can   set   conditions   for    floor  debate 
arii    ameiiiment   that   are   appropriate   for   each   measure   that   is   considered. 

The    standing  rules   of    the    two   chambers    specify   the    procedures    for  debate 
arri    amerriment    that   are    to   govern   consideration   of   measures    on   the    floor. 
However,   each  chamber    has    one    or   more  devices   by  which   these    procedures   can 
be  modified.      In   the    Senate,    cloture  may   be    invoked    if  necessary;    more   often, 
the    general   rules   of    the    Senate    are    set    aside   by  unanimous    consent   in   favor    of 
a   negotiated    agreement   concerning   one    amendment   or    the   entire    process   of 
considering   a  measure.      In   the   House,    the    special   rules   reported    by   this   Conmiittee 
supplement   ani    supplant    the    general   rules   of    the  House   by   specifying   the   length 
arvi    control    of   general  debate,    by  restricting    or    expanding    the   range    of 
amendments    in   order,   arri    by  expediting   final    action    in    the   House   after    the 
Committee    of    the   Whole   rises   and    reports.      The    procedures   under    suspension  of 
the    rules   also   are    available    as   an   alternative    to   consideration   in   Committee 
of    the    Whole    or    in   the  House    under    the    one-hour   rule. 

By    such  means,    the   House    and    Senate    can,   and    often  do,   adjust    their    floor 
procedures    to   suit    the    characteristics    of    the    specific  measures   before    them. 
Expedited    procedures   generally  do   not    permit    this   kind    of    flexibility.      More 
often   than   not,    these    procedures   limit  debate   and    prohibit   all   amendments. 
Such   restrictions   may   be   necessary,    given    the  deadlines    for    congressional    action 
anJ    the    purpose    of   most  measures   considered    under    expediting   proced  ures— to 
approve    or  disapprove    specific   actions   or   regulations    proposed    by   the   executive 
branch.      However,    the    same    period    for  debate   may  not   be   appropriate    for    all 
measures   considered    under    the    expediting   provisions    of    the    same    statute.      And 
these   restrictions   usually  permit    Congress   only   to   approve    or  disapprove,    but 
not   modify,    the    proposed    executive  decision   (except    through  a  new   statute    that 
is   not    subject    to    the    expedited    procedures). 

When   expedited    procedures   apply    to  measures   other    than  resolutions   of 
approval    or  disapproval,    their    constraints   on    floor    consideration   can   be   even 
more    important.      The    procedures   of    the    Budget   Act   governing   Senate    floor    action 
on   reconciliation   measures    impose    time    limitations   on  debate   and    a   germaneness 
requirement   on   amendments    that   otherwise   would    not   apply.      This   has   been   the 
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cause    of    some   consternation  among   Senators   when   reconciliation  bills  have    included 
changes    in   law   that   were   not  required    to   comply  with  reconciliation   instructions. 
Because    those    proposed    changes   were    incluied    in   a   bill    considered    under    expedited 
procedures,    the    proposals   were    not   subject    to   the   extended   debate    that   would 
have    been   possible   uiri  er   more   conventional    parliamentary   circumstances. 
It   bears   emphasizing   that    there   are   exceptions    to  each   of   the    five 
generalizations    I  have    just  discussed.      Yet    these    generalizations  do   Identify 
typical   characteristics   of    the    legislative    process.      In    significant   ways, 
effective    sets   of   expedited    procedures  are    inconsistent   with   these    characteristics. 
They   impose    unusual   requirements   on   standing   committees  — both  as    to   what   measures 
the    committees    shall   consider    arri    when   those   measures    shall   be    considered.      They 
take    from   the    starring   committees   one    of    their    most    important    powers  — the    power 
to  do   nothing.      Expedited    procedures   create    an   additional   and    major    class   of 
privileged    neasures— neasures  dealing  with  a  wide   array  of   subjects,   and    measures 
that   can  vary  considerably  in   their    individual    importance.     The    consideration 
of   each   of    these   measures   can  be   brought    to  a  vote   on   the  House   and    Senate    floor, 
even   over    the    opposition  of    the   committee    of    jurisdiction,   and    consideration 
of    the   measure   may   be    proposed    by  any  member   of   either    party   if   it   is   not   scheduled 
through   the   normal   practices   and    prerogatives   of    the   majority   party   leadership. 
Finally,   measures   considered    under   expedited    procedures   generally  are    subject    to 

limited   debate    and    no   amendments,    and    these   restrictions   are    imposed    by   the 
rule-making   statute    to   all    the   measures    that   may   arise    under    that    statute. 

VARIATIONS    IN  EXPEDITED   PROCEDURES 

Not   all    statutes   providing    for    resolutions   of   approval    or  disapproval 
include   expedltad    provisions,   and    the    sets   of   expedited    provisions   that  do  appear 
in   such   statutes   are   not   all    the    same.      The    Manual    of   House   rules    (House    Document 
No.    97-271)    includes   a    two-hundred    page   compilation   of    statutory   provisions    for 
congressional  disapproval  devices    that   are    still    in   force    (although   the    standing 
of   most   of    them   is    obviously   in   serious   question   as   a  result   of   the   Chad  ha 
decision).      More    than   half   of    the    statutes   excerpted    in    the   Manual    provide    for 
resolutions   which  require    action  by   the    full  House   or   Senate    or   both,    but   which 
are   not   privileged    for    floor    consideration   in   the   House.      These    statutes  describe 
simple,    concurrent,    or    joint   resolutions   on  which   Congress  may  act   within   a 
specified    time    period    to   affect    some   executive   branch  decision   or   action,   but 
they  generally   include   no   special   procedures    for    committee   or   chamber    action 
on   such  resolutions. 
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At  issue    in    the    Chad  ha    case,    for    example,   was    §24A(c)(2)   of    the    Inmigratlon 

aiii    Nationality  Act    (8   U.S.C.    1254(c)(2)),    which    states    that   if 

during    the    session   of    the   Congress  at  which  a   case    is  reported,   or 
prior    to   the    close    of    the    session  of    the    Congress   next    following   the 
session  at   which   a   case    is   reported  ,   either    the    Senate    or    the   House    of 
Representatives    passes   a  resolution   stating   in   substance    that   it  does 
not    favor    the    suspension   of    such  deportation,    the   Attorney  General 
shall    thereupon  deport   such  alien   or    authorize    the    alien's   voluntary 
departure   at   his    own   expense    under    the    order    of  deportation   in    the 
manner    provided    by   law.      If,   within    the    time   above    specified,   neither 
the    Senate   nor    the   House    of   Representatives    shall    pass    such  a 
resolution,    the   Attorney   General    shall    cancel  deportation   proceedings. 

The   Act    says   nothing   about    how   such  a  resolution   is    to   be   considered    by  any 
committee    or    by  either    chamber  . 

The   resolution   of  disapproval   affecting  Chad  ha,   H.    Res.    926   of   the    94th 
Congress,    was    considered    on    the   House    floor    on   December    16,    1975,   when 
Representative   Eilberg   asked    unanimous   consent    that    the    Judiciary  Coimnittee 
be  discharged    from   further    consideration   of    the   resolution   and    asked    for    its 

immediate    consideration   (121   Congressional   Record    40800).      Under    a  reservation 

of    objection.    Representative   Wylie   commented    that: 

This  resolution   has   not   been   available    to    the   Members   of    the 
House    for   review   because    it   was   not   printed.      The    Private   Calendar 
objectors   met    this   morning,   and    we  decided    that    there   are 
extenuating    circumstances   and    will   make    this   resolution   an 
exception   so   that   it   can   be   considered    by  the  Members   of   this  body. 

The    Private    Calendar    objectors    think   this  resolution  does 
deserve    immediate   consideration.      We   would    like    the   Record    to   show, 
however,    that   we  do   not   regard    this    "expediting"    procedure   as   a 
precedent    so   far   as    the  minority  Members   of   the   Private  Calendar 
objectors   are   concerned  . 

The    "expediting"    procedure    to   which  Representative   Wylie   referred    was   based    not 
in   statute   but    in   unanimous   consent— aa  approach   that   is   always   available    in 
either    chamber.      Had    there    been   an   objection    to   Representative   Eilberg's   request, 
H.    Res.    926   could    have   come    to   the  House    floor    only  under   one    of   the    sets   of 
procedures    contemplated    in    the    standing   rules,    such  as    suspension   of    the   rules. 
Statutes   with   congressional   approval    or  disapproval    provisions   similar    to 
those    of    §244(c)(2)  deal   with   such  matters   as  defense    contracts    (50   U.S.C.    1431), 
Federal   Rules   of   Evidence    (28  U.S.C.    2076),   naval   petroleum  reserves   (10  U.S.C. 
7422(c)),   export   controls    on   agricultural    commodities    (50   U.S.C.    App.    2406(g)(3)), 
ani    hazardous    substances   regulations    (15  U.S.C.    1276).      These    statutes   (and 
others   with   comparable    provisions)  do  not   include   any  expedited    procedures   to 
promote    timely  consideration   of   ani    action   on    the   resolutions    for   which   they 
provld  e  . 

A  number    of   other    statutes  do   include   certain   special   procedures,   but 
these    procedures  do   not   n^et   all    the    criteria    of    the   model    set   of   expedited 
proceiures   I  discussed    earlier.      Several   examples,  drawn   from  the  House   Manual. 
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illustrate    some   of    the   variations   in   expedited    procedures   that   Congress   has 
enacted  . 

First,   uoler    §109   of    Public   Law   96-187    (2   U.S.C.    438(d)),    the   Federal 
Elections   Commission   is    to    transmit    to   Congress   a   proposed    rule    or   regulation, 
and    Congress   has   thirty  days   within  which  either   chamber  may  adopt  a  resolution 
of  disapproval.      But   a  motion    to   consider    such  a  resolution   on    the   House    floor 
is    privilegal    only   if   and    when   the   resolution   is  reported    from  committee.      Section 
109  does   not    include   a   special  discharge    procedure    if    the   House    committee    of 
jurisdiction   fails    to  report,    although  it  does   provide    for   a   highly   privileged 
and    non-debatable  discharge   motion   in    the    Senate    (without    stating    that   a   Senate 
committee   may   consider    a  resolution   of  disapproval   for   a   certain  number    of  days 
before    the   motion   to  discharge    is   in   order    on    the    Senate    floor). 

Seconi  ,    under    §104(b)    of   Public   Law    93-526    (44   U.S.C.    2107   note),    the 
Presidential   Recordings  arri    Materials   Preservation  Act,    Congress   was   empovrered 
to   adopt   a  resolution  d  isapproving   proposed    regulations   governing  public   access 
to   President   Nixon's   White   House    tapes.      The    statute    provided    that,    if    the    committee 
of   either   chamber    to  which  such  a  resolution  was  referred    failed    to  report   within 
sixty   calendar  days,    it   would    then   be    in   order    to   move    to  discharge    the    coimnittee 
from  further   consideration   of   the  resolution.      Section   104(b)(5)   further   provided 

that: 

Such  motion  may   be   made   only  by  a   person   favoring    the   resolution, 
aid    such  motion   shall   be    privileged  .      An   amendment    to   such  motion   is 
not   in   order,   and    it   is   not   in   order    to  move    to   reconsider    the   vote 
by  which  such  motion   is   agreed    to   or  disagreed    to. 

Note,   however,    that    there    is   no   restriction   on  debating    the   motion   to  discharge. 
Presumably,    such  a  motion  would    be    considered    in   the  House   under    the   one-hour 

rule,   with   the    previous    question  moved   during   the    first   hour   of  debate.      In   the 
Senate  ,    on    the    other    hand  ,    the   absence    of   any  debate   restrictions   would    subject 
a  resolution  considered    under    these   procedures    to   the    possibility  of   extended 
debate . 

Third,   urrier    §202(e)    of    Public   Law   94-579    (43   U.S.C.    1712),    the   Federal 
Laid    Policy   aril    Management   Act   of    1976,    certain  management  decisions   and    actions 
are    to   be   reported     to    the   House    and    Senate.      Congress    then   has   ninety  days    to 
adopt   a   concurrent   resolution  of    "nonapproval . "     There    is  a   thirty-day  dead  line 
imposed    for    committee    action,   after    which  a   privileged    motion   to  discharge   may 
be  male    ani   debated    for    not  more    than   one   hour.      A  motion   to  consider    the 
resolution   itself    is    highly  privileged    and    not    subject    to  debate    or    amerdment; 
a  motion    to  reconsider    is   even   precluded.      But    the    statute    imposes   no  restrictions 
on    the   rights   of   Representatives   or    Senators    to   either  debate    or    amend    the 
resolution.      Although   §202(e)   makes   It  likely   that   a  resolution   of   nonapproval 
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will   reach   the    floor    in   the   House   and    Senate,    it  does   not  assure    that  either 
chamber   will  reach  a   vote    to  dispose    of    it. 

Such  variations   may  represent  drafting   anomalies,    but    they  are  more    likely 
to  reflect  deliberate  decisions.      For    instance,    the  motion   to   consider    a   concurrent 
resolution  of  disapproval   under    §12(b)   of   Public   Law   96-46A    (16  U.S.C.    1463a), 
the   Coastal  Zone  Management  Improvement  Act   of    1980,    is   in  order    if   an3    when 
such  a  resolution   is   reported    from   committee.      Debate    in    the  House   on   the   resolution 
is   limitai    to    ten  hours   but    the    statute    is   silent   about  debate    in   the   Senate, 
where   lengthy  debate    is   more    likely  and,    therefore,  debate    restrictions   are 
more    impor  tant . 

By   the    same    token,  different    procedures   apply   in    the   House   and    Senate    to 
concurrent  resolutions   of  disapproval   under    the   Arms   Export   Control  Act    (Public 
Law   9A-329,    as   amended    by   Public   Law   97-113;      22   U.S.C.    2776).      In   the   House,   a 

motion    to   consider   a  resolution   of  disapproval   is   highly  privileged    if   and    when 
the    resolution   is   reported    from   committee.      The   Act  does   not    specify   the 
procedures   under   which   the    resolution    then    is    to   be    considered    on   the   House 
floor.      On   the    other    hand  ,   most   resolutions   of  disapproval   under    the   Act   are 
to   be    considered    in    the    Senate    in   accordance    with    the    provisions   of    §601(b) 
of    the    International   Security  Assistance   and    Arms   Export   Control  Act   of    1976, 
which   provides    for    a   privileged    motion   to  discharge    in   case    of   committee    inaction, 
a   privileged    motion    to   consider    the   resolution,    and    time   limitations  on  debating 
the   resolution  and    any  debatable   motion   or    appeal    that   arises. 

Thus,    there    are  differences   among   sets   of   expedited    procedures,   and    even 
differences    in    the    same    statute    between    the   expedited    procedures    that   apply  in 
the   House    and    those    that   apply   in   the   Senate.      Whatever    the   nature    and    extent 
of    these  differences,    the    absence    in   any   set    of    such   procedures   of    one    or   more 
of    the   elements   I   outlined    at    the    begijining   of   this    statement   jeopardizes   the 
utility   of    the    procedures   by  leaving   open   some    significant   opportunity   for    inaction 
or  delay.      Some    of    these   opportunities  may   be   less    practical    than  others;    it 
may  not    be   necessary,    for   example,    to   limit    Senate    floor  debate    on   a  resolution 
if   motions    to  discharge    and    consider    the   resolution   are    in   order   as  much  as 
sixty  days    before    the  deadline    for    congressional    action.      Still,    the    variations 
among   sets   of   expedited    procedures    indicate    that    the    specific    terms   of   each 
set   must    be   examined    before    their    Implications   can   be    evaluated  . 

CONCLUSION 

Expedited    procedures   have    been   enacted    in   response    to    the    fact    that   more 
usual   procedures    in   the  House   and    Senate   generally  are   not  designed    to  ensure 
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that   certain  measures   move    from    introduction    to   conclusive    floor    action   within 

relatively   short    periods   of    time.      Whether   or   when   the   House   or   Senate   votes 
on   a  measure    usually  depend  s    on    (1)   agerd  a  decisions   male    by   the    committee    of 
juritri  iction ,    (2)    the    schedule    ^et   by   the    committee    In   light   of   competing 
demands   for    its   attention,    (3)   action   by   this    Committee    in   reporting   a    special 
rule    for   consideration  by   the   House    (unless    the   measure    is   called    up   under 
suspension   of    the   rules),    and    the    prospects    for    limiting  debate    by  unanimous 
consent    in   the   Senate,    (4)    floor    scheduling  decisions   usually  made   by   the  majority 
party   leadership   In   cooperation   with   the   appropriate    committee    leaders,   and    (5) 
the    interest   of  members    in  debating   and    amending   the   measure. 

Expediting    procedures   can   reduce    or    avoid    the    uncertainties    that   normally 
result.      These    procedures   can   protect   against    the    usual   consequences   of   committee 
inaction,   enable   any  member    to    force    a   floor    vote    on   considering   a  measure, 
and    assure    prompr  disposition   of    the   measure    if   it   is   considered    on   the    floor. 
To    the   extent    that    such   procedures    limit    or    preclude  debate    that    otherwise    would 
be    in   order,    they   probably   have   greater    consequences    for    the    Senate    than   the 
House  ,   given    the    historic    Importance    to    the    Senate    and    the    strategic    Importance 
to   Senators    of    the   right    to  debate    at    length. 

Expediting   procedures   have    been   enacted    presumably  because   Congress   has 
placed    more   value   on  making   certain   timely  decisions   on   the    floor    than   on   adhering 
to    Its   normal    procedures.      This    is   a    judgment    to    be    made    by   this   Committee    and 
Congress   as  a   whole    in   evaluating   the   wisdom  and    Impact   of   expedited    procedure 
provisions,    individually  and    cumulatively. 
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The  Chairman.  Well,  thank  you  very  much,  Dr.  Bach.  We  appre- 
ciate your  excellent  statement. 
Our  next  witness  will  be  Dr.  Davidson. 

Dr.  Davidson.  Mr.  Chairman,  I,  too,  have  a  prepared  statement. 
The  Chairman.  Without  objection,  it  will  be  received. 

STATEMENT  OF  DR.  ROGER  H.  DAVIDSON,  CONGRESSIONAL 

RESEARCH  SERVICE 

Dr.  Davidson.  I  simply  want  to  summarize  it.  I  will  start  with 
two  observations  that  Dr.  Bach  mentioned. 

First  of  all,  not  all  legislative-veto  laws  have  expedited  or  fast- 
track  procedures.  Over  the  last  three  Congi-esses,  only  about  37 
percent  of  the  legislative-veto  provisions  actually  included  expedit- 
ed procedures.  They  do  include  some  of  the  most  important  pieces 
of  legislation,  but  by  no  means  all.  Second,  these  expedited  or  fast- 
track  procedures  vary  a  great  deal  from  law  to  law. 

What  I  would  like  to  do  is  talk  very  briefly  about  the  workload 
impact,  both  on  the  committees  and  on  the  management  of  the 
floor,  particularly  in  the  House.  To  what  extent  are  these  fast-track 
procedures  in  fact  used,  and  to  what  extent  do  they  constitute  a 
burden  on  the  workload  of  the  committees  and  the  floor? 

Unfortunately,  we  do  not  know  very  much  about  the  committee 
workloads  in  the  House  or  in  the  Senate,  or  exactly  how  they  are 
affected  by  legislative-veto  provisions.  Potentially,  of  course,  the 
impact  is  very  great,  because  there  is  a  large  number  of  rules — 
some  60,000  pages  of  the  Federal  Register  last  year  were  produced 
by  Federal  agencies,  33  times  as  much  material  in  the  Federal  Reg- 
ister as  pages  of  laws  enacted  by  the  Congress.  Not  all  of  these  reg- 
ulations are  subject  to  legislative  veto,  but  of  course  ail  of  them  are 
potentially  fodder  for  oversight  and  for  legislative  action. 

It  appears  that  committees  of  the  House  are  spending  increasing 
amounts  of  time  reviewing  these  rules  and  regulations  that  come 
in  from  the  executive  branch.  One  House  chairman,  recently  speak- 
ing before  the  Accounts  Subcommittee,  referred  to,  "The  increasing 
portion  of  staff  time  devoted  to  detailed  analysis  and  study  of  de- 
partmental regulations  to  determine  that  the  administration  of  our 
laws  conforms  with  the  intent  of  Congress." 

We  also  know  that  formal  communications  to  the  committees 
have  increased  tremendously  over  the  years.  For  two  bills  that  are 
referred  to  a  committee  of  the  House,  almost  one  Executive  mes- 
sage is  referred  to  a  committee  of  the  House.  Again,  not  all  of  these 
are  legislative-veto  messages  or  messages  subject  to  legislative  veto, 
but  potentially  it  is  a  very  great  burden  of  workload. 

And  I  would  say  that  none  of  the  normal  workload  indicators 
that  we  have  about  committees — numbers  of  bills  referred,  num- 
bers of  meetings,  numbers  of  reports,  things  like  that— really  speak 
to  this  kind  of  workload  on  the  part  of  our  committees.  It  is  the 
part  of  the  iceberg  of  the  work  of  the  House  that  is  below  the  sur- 
face. 

Let  me  turn  briefly  to  the  floor  management  and  the  impact  of 
fast-track  procedures  on  the  floor.  We  took  all  of  the  measures  that 
came  to  the  House  floor  since  1975,  under  pieces  of  legislation 
having  expedited-procedures  provisions.  Not  all  of  these  came  to 


691 

the  floor  under  fast-track  procedures— that  is,  they  weren't  always 
invoked.  In  fact,  very  rarely  were  these  procedures  really  invoked. 
But  in  all  of  these  cases,  the  legislation  had  these  procedures  em- 
bedded in  them,  and  of  course  that  affected  the  timetable  under 
which  the  legislation  was  considered  on  the  floor.  And  we  tried  to 
look  at  these  for  1975  through  last  year. 

We  have  a  few  major  findings. 

First  of  all,  these  expedited  procedures  required  relatively  little 
or  accounted  for  relatively  little  activity  on  the  House  floor;  these 
measures  are  modest  in  number;  they  require  a  very  few  yea  and 
nay  votes;  and,  until  recently,  have  taken  little  time. 

In  the  last  Congress,  10  such  measures  were  brought  to  the 
House  floor,  and  4  roUcall  votes  were  taken.  That  is  about  1.7  per- 
cent of  all  the  bills  and  resolutions  reported. 

We  estimate,  though  we  can't  say  for  sure,  that  about  11  hours  of 
floor  time  were  consumed  by  such  measures  during  the  97th  Con- 
gress. 

Second,  the  number  of  measures  considered  under  expedited  pro- 
cedures varies  greatly  over  time.  Basically,  it  follows  the  basic  pat- 
terns of  workload  on  the  floor:  A  broad  increase  through  the  1960's 
and  1970's,  and  then  a  tailing  off  of  the  numbers  since  about  1978 
or  1979. 

The  subjects  of  legislative-veto  provisions  that  are  considered  on 
the  floor  vary  a  great  deal.  Executive  reorganization  comes  to  the 
floor  sometimes,  budget  deferrals,  occasionally  the  District  of  Co- 
lumbia Council,  certain  other  issues— a  relatively  limited  number 
of  issues  is  involved.  And,  indeed,  almost  60  percent  of  all  the 
measures  considered  on  the  House  floor  under  these  fast-track  pro- 
cedures are  in  fact  budget  deferral  measures. 

Finally,  while  most  of  the  measures  require  very  little  time  on 
the  House  floor,  a  few  embody  major  issues,  and  these  are  taking 
increasing  amounts  of  floor  time,  particularly  in  the  last  Congress 
or  so.  In  this  Congress,  for  example,  the  House  has  already  done  a 
great  deal  in  terms  of  measures  brought  undersuch  procedures. 

So  at  least  potentially  though  the  effect  is  modest  thus  far,  po- 
tentially there  is  a  very  great  impact  on  the  floor  time. 

Finally,  let  me  say,  very  few  Members  have  invoked  these  proce- 
dures formally  on  the  floor,  and  fewer  Members  still  have  ex- 
pressed opinions  about  their  advantages  and  disadvantages. 

We  found  two  cases  in  the  Senate  where  committees  have  been 
discharged  under  these  procedures,  and  in  both  cases  it  was  non- 
controversial.  The  committees  themselves  had  agreed  because  of 
the  time  limits. 

There  is  only  one  case  that  I  know  of  where  a  congressional  com- 
mittee has  been  discharged  against  its  will,  and  that  was  the  Dis- 
trict of  Columbia  Committee  in  1981  in  the  House  with  regard  to 
the  D.C.  sexual  assault  bill. 

So,  in  conclusion,  though  these  measures  have  had  a  modest 
impact  thus  far,  the  potential  is  considerable. 

[Dr.  Davidson's  prepared  statement  follows:] 
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Mr.  Chairman  and  Members  of  the  Committee:   I  am  Roger  H.  Davidson,  Senior 
Specialist  in  American  National  Government  and  Public  Administration  with  the 
Congressional  Research  Service,  U.  S.  Library  of  Congress.   It  is  an  honor  to 
appear  today  at  the  Committee's  request  to  discuss  some  of  the  implications  of 
congressional  approval  and  veto  legislation— and  especially  its  associated 
"expedited  procedures"— for  the  House  of  Representatives.   While  it  is  not  my 
purpose  to  evaluate  the  merits  of  legislative  approval  and  veto  mechanisms,  much 
less  the  alternatives  advanced  in  the  wake  of  the  Supreme  Court's  pronouncement, 
I  am  pleased  to  share  with  you  some  information  concerning  the  congressional 
workload  impact  of  "expedited  procedures"  mechanisms. 

As  many  students  of  the  legislative  process  have  pointed  out,  congressional 
approval  and  veto  provisions  are  a  varied  phenomenon.   Beginning  in  1932, 
Congress  has  authorized  a  large  number  of  such  mechanisms— nearly  300  separate 
provisions  embedded  in  nearly  200  statutes.   The  bulk  of  these  provisions  were 
adopted  in  the  1970-1980  decade,  which  was  characterized  by  (a)  an  upsurge  in 
legislative  activity,  and  (b)  enhanced  congressional  sensitivity  to  its 
prerogatives  to  review  and  oversee  the  Executive  branch.   My  colleague  Clark 
Norton  of  the  Congressional  Research  Service  has  identified  more  than  a  dozen 
separate  forms  of  this  legislation,  including  (in  rough  order  of  frequency): 
disapproval  by  either  house;  approval  by  committees  (or  subcommittees)  of 
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both  Houses;  disapproval  by  both  houses;  approval  by  both  houses;  disapproval 
by  committees  of  either  or  both  houses;  and  other  procedures. 

"FAST-TRACK"  PROCEDURES 

Some,  though  by  no  means  all,  of  these  "legislative  vetoes"  include  some  form 
of  so-called  "expedited  procedures" — that  is,  "fast-track"  mechanisms  to  assure 
that  a  measure  of  approval  or  disapproval  can  be  considered  and  voted  upon  within 
a  reasonable  period  of  time.   Such  provisions  may  call  for  one  or  more  of  the 
following:   limits  on  the  time  for  committee  consideration;  methods  for  getting 
the  resolution  out  of  committee  and  onto  the  House  or  Senate  floor;  methods  for 
calling  the  resolution  up  as  privileged  business;  limits  on  the  time  for  debate; 
and  limits  on  amendments  to  the  approval/disapproval  measure. 

Although  the  procedural  aspects  of  the  legislative  veto  have  received  scant 
attention  in  the  wake  of  the  Chadha  decision,  they  are  in  fact  a  significant 
element  in  the  picture.   They  represent  a  decision  by  the  two  Houses,  consistent 
with  their  Constitutional  power  to  frame  their  own  rules  of  procedure,  to 
establish  ways  of  precipitating  action  on  questions  of  approval  or  disapproval  of 
Executive  actions.   Although  now  deemed  unconstitutional  in  most  of  its  forms, 
legislative  approval  and  veto  processes  were  designed  to  adapt  the  separation  of 
powers  to  facilitate  complex,  detailed,  and  responsive  decisions.  As  its  part  of 
the  bargain.  Congress  relieved  itself  of  the  burden  of  making,  at  least  in  the 
first  instance,  decisions  or  rules  embodying  great  complexity  or  requiring 
immediate  response.   Congress  also  gained  the  chance  to  review  the  Executive 
action,  on  the  rebound  so  to  speak,  and  the  right  to  delay  or  negate  the  action. 

The  Executive,  for  its  part,  gained  the  right  to  take  actions  that  Congress 
might  otherwise  be  unwilling  to  delegate.   To  facilitate  timely  legislative 
review,  Congress  sometimes  agreed  to  modify  its  procedures,  including  the 
prerogatives  of  its  committees  and  Members,  to  achieve  that  result.   Expedited 
procedures  could  thus  be  part  of  a  working  agreement,  or  "bargain,"  between  the 
executive  and  legislative  branches  of  government. 

Like  the  legislative  approval  and  veto  provisions  themselves,  expedited  or 
fast-track  procedures  are  not  a  single  set  of  requirements,  but  rather  a  mixed 
bag.   In  the  first  place,  by  no  means  all  legislative  veto  provisions  embrace 
expedited  procedures.   In  the  last  three  Congresses  (95th  through  97th),  for 
example,  only  37  percent  of  the  78  legislative  veto  provisions  enacted  into  law 
included  exp)edited  procedures  as  part  of  the  mechanism.   These,  however,  include 
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many  of  the  key  legislative  veto  statutes  enacted  during  those  years — for  example, 
the  amended  Reorganization  Act  of  1977  (P.L.  95-17),  the  Trade  Agreements  Act  of 
1979  (P.L.  96-39),  the  Emergency  Energy  Conservation  Act  of  1977  (P.L.  96-102), 
the  Federal  Trade  Commission  Improvements  Act  of  1980  (P.L.  97-377),  and  the 
International  Security  and  Development  Cooperation  Act  of  1981  (P.L.  97-113). 
When  considering  expedited  procedures,  therefore,  we  speak  not  of  the  entire 
body  of  legislative  approval  and  veto  statutes,  but  rather  a  subset  that  amounts 
to  something  less  than  half  the  total. 

In  the  second  place,  expedited  procedures  themselves  vary  from  statute  to 
statute,  usually  falling  into  one  of  several  patterns.   At  the  committee  stage, 
the  provisions  differ  as  to  the  time  specified  for  committee  action — that  is, 
the  number  of  days  within  which  a  committee  must  report  out  or  may  be  discharged 
from  a  pending  measure  of  approval  or  disapproval.   A  1981  CRS  study  of  59 
separate  provisions  embodied  in  35  statutes  found  that  the  committee  deliberation 
span  could  be  as  short  as  five  days  and  as  long  as  60  days  or  more.   Most 
provisions  allow  from  11  to  30  days  for  committee  consideration.   The  method 
of  ending  committee  deliberation,  moreover,  varies  among  the  statutes.   A  large 
majority  simply  provide  that  a  motion  to  discharge  the  committee  from  considering 
the  measure  is  in  order  after  a  given  time  had  passed.   Some  provide  for  automatic 
discharge  after  the  time  had  elapsed,  and  a  few  require  a  report  from  the 
committee. 

Once  the  committee's  deliberation  has  been  completed,  various  methods  are 
set  forth  to  compel  floor  consideration  of  the  approval  or  disapproval  measure. 
Quite  obviously,  the  form  of  the  measure  (whether  a  bill  or  a  simple,  joint,  or 
concurrent  resolution)  and  the  overall  time  allowed  for  Congressional  action  (for 
example,  30  days,  60  days,  90  days,  or  indefinite)  affects  the  latitude  of  action 
and  the  strategies  for  opponents  or  proponents.   Methods  for  calling  up  the 
measure,  time  limits  for  debate,  and  limitations  on  floor  amendments  are  also 
important  constraints.   Finally,  many  of  these  statutes  feature  "escape  clauses" 
permitting  one  or  both  chambers  to  vote  to  alter  the  procedures. 

To  illustrate  how  these  expedited  procedures  have  been  woven  into  the  fabric 
of  the  congressional  review  process,  consider  the  War  Powers  Resolution  of  1973 
(P.L.  93-148).   Whenever  armed  forces  are  sent  into  hostilities  abroad,  the 
President  is  required  to  submit  a  report.   If  a  report  is  transmitted  when 
Congress  is  adjourned,  the  Speaker  of  the  House  and  President  pro  tempore  of  the 
Senate  can  request  the  President  to  call  Congress  into  special  session  to  take 
appropriate  action.   The  heart  of  the  War  Powers  Resolution  is  Section  5(b), 
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requiring  the  President  to  halt  the  use  of  U.S.  forces  after  60  days  unless 
Congress  (1)  declares  war  or  authorizes  the  action;  (2)  extends  the  period  by 
law;  or  (3)  is  physically  unable  to  meet.   The  60  days  can  be  extended  to  90 
days  if  the  President  certified  "unavoidable  military  necessity."   The  President 
must  remove  the  forces  at  any  time  if  Congress  directs  by  concurrent  resolution 
(Section  5(c)). 

Congressional  consideration  of  a  joint  resolution  or  bill  authorizing  the 
use  of  armed  forces  is  governed  by  Section  6  of  the  War  Powers  Resolution.   The 
expedited  procedures  include: 

(1)  Referral  to  the  House  Foreign  Affairs  or  Senate  Foreign  Relations 
Conmittee  with  the  coimnittee  required  to  report  a  measure  not  later  than 
24  calendar  days  before  the  60-day  period  expires  (unless  the  chamber 
votes  otherwise). 

(2)  Making  the  reported  measure  the  pending  business  of  the  relevant 
chamber  and  requiring  a  vote  within  three  calendar  days  (unless  that 
House  decides  otherwise  by  vote).   In  the  Senate,  debate  is  equally 
divided  between  proponents  and  opponents. 

(3)  After  passage  by  one  House,  referral  of  the  measure  to  the  relevant 
committee  of  the  other  House  and  reporting  out  not  later  than  14  calendar 
days  before  the  expiration  of  the  60-day  period.   Again,  the  reported 
measure  becomes  the  pending  business  of  that  House  and  must  be  voted  on 
within  three  calendar  days  (unless,  again,  determined  otherwise  by  vote). 

(4)  Requiring  conferees  to  file  a  report  not  later  than  four  calendar 
days  before  the  60-day  period  expires.   If  they  cannot  agree  within 

48  hours,  the  conferees  report  back  in  disagreement;  their  report  is  to 
be  acted  on  by  both  Houses  not  later  than  expiration  of  the  60-day  period. 

Although  at  several  points  one  or  both  chambers  may  vary  the  procedure  by  vote,  the 

entire  mechanism  was  governed  by  the  60-day  (or  90-day)  timetable  for  Congressional 

action.   On  the  action  involved,  the  clock  is  running  at  every  stage;  and  if  delays 

are  encountered  in  the  early  stages,  the  two  chambers  find  themselves  under  very 

strict  limits  indeed.   (A  similar  priority  arrangement  governs  a  concurrent 

resolution  to  withdraw  forces  under  Section  5(c)).   Not  all  congressional  review 

tasks  are  as  momentous  as  those  involving  war  powers,  and  not  all  fast-track 

procedures  as  rigorous  as  these.   But  the  departures  from  normal  legislative 

practice  are  quite  striking. 

Following  such  procedures  has  affected  the  practices  and  worklqads  of  the  two 
Houses  and  their  conmiittees.   Committees  to  which  measures  are  referred  must  have 
in  place  procedures  for  reviewing  and  researching  the  issue  at  hand.   If  committee 
action  is  required  or  expected,  the  committee  must  presumably  meet,  take  action, 
and  report.   The  schedule  of  floor  deliberations  must  accommodate  the  approval  or 
disapproval  measure,  often  under  a  strict  deadline. 
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COMMITTEE  WORKLOADS 

Committees  are  conceded  to  be  the  heart  of  the  legislative  process  on  Capitol 
Hill,  but  their  actual  internal  organization  and  workload  characteristics  vary 
widely.   To  analyze  the  committees'  role  in  reviewing  Executive  decisions,  the 
normal  indicators  of  activity  and  workload — for  example,  number  of  bills  referred, 
hearings,  reports,  and  so  forth — are  not  very  helpful.   However,  several  fragments 
of  information  suggest  that  reviewing  Executive  actions  is  a  substantial  and 
probably  growing  burden  for  committee  Members  and  staffs. 

The  Federal  government's  production  of  rules  and  regulations — while  having 
slowed  perceptibly  in  the  past  few  years — is  still  quite  impressive.   The  Federal 
Register  ran  to  some  57,703  pages  during  1983 — about  four  times  higher  than  at 
the  end  of  World  War  XI.   In  terms  of  sheer  bulk.  Federal  regulations  far  outstrip 
the  public  laws  passed  by  Congress.   In  the  96th  Congress  (1979-80),  33  times  as 
many  pages  of  regulations  were  promulgated  as  pages  of  public  laws  enacted 
(164,000  compared  to  less  than  5,000).   Not  all  of  these  regulations,  of  course, 
were  subject  to  legislative  approval  or  veto,  though  all  were  at  least  potentially 
subject  to  congressional  oversight  and  even  alteration  by  statute.   There  is  every 
reason  to  think  that  committees  are  devoting  increasing  energy  to  review — 
systematic  or  otherwise — of  Executive  rule  making.   In  a  recent  report  to  the 

Accounts  Subcommittee,  one  House  chairman  referred  to  the  "increasing  portion  of 
staff  time  devoted  to  detailed  analysis  and  study  of  departmental  regulations  to 
determine  that  the  administration  of  our  laws  conforms  with  the  intent  of 
Congress," 

Executive  agencies  send  large  quantities  of  formal  communications  to  Capitol 
Hill.   In  the  97th  Congress,  for  example,  the  average  committee  of  the  House 
received  nearly  one  message  from  the  President  or  an  Executive  agency  for  every 
two  bills  it  received  by  referral. 

Such  communications  range  widely  in  importance  and  impact  on  committee 
workload.   Some  are  routine  and  require  no  legislative  action.   Others  are  reports 
or  recommendations  requested  by  Congress  on  major  questions.   They  may  merit 
detailed  review  by  the  committee  staff,  or  even  hearings  or  legislative  action  on 
the  part  of  the  committee  itself.   Some  of  these  communications  were  forwarded  in 
compliance  with  legislative  approval  and  veto  provisions.   In  a  few  cases,  these 
actions  trigger  committee  hearings,  reports,  and  floor  action  vetoing  or  confirming 
the  Executive's  action.   As  we  will  see,  this  latter  class  of  cases  has  been 
relatively  small;  but  it  is  the  tip  of  a  sizable  iceberg  in  terms  of  committee 
responsibilities  for  monitoring  such  provisions.   Presumably  in  all  or  most  cases 
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of  such  actions,  conmittee  staff  or  Members  examine  and  review  the  action  to 
determine  if  legislative  action  was  warranted.  Little  is  known  about  the  cumulative 
impact  of  these  provisions  on  the  workload  of  the  committees,  which  differ  widely 
in  their  internal  methods  for  handling  them.   However,  this  is  a  sizable  category 
of  committee  business  that  lies  outside  our  traditional  counts  of  legislative 
"measures." 

A  more  direct  impact  upon  committee  workloads  occurs  when  approval  or 
disapproval  resolutions  are  introduced  and  referred  to  the  appropriate  committee. 
According  to  Clark  Norton  of  CRS,  in  the  16  years  between  1960  and  1975  a  total 

of  351  approval  or  disapproval  resolutions  (267  House  and  84  Senate)  were 
introduced  and  63  passed.   Every  year,  on  average,  about  18  such  measures  were 
introduced  and  2  passed.   In  the  six  years  from  1975  through  1980,  however,  the 
figures  soared  to  645  measures  introduced  (422  House  and  223  Senate)  and  79 
passed.   That  was  an  average  pace  of  107  measures  introduced  and  13  passed. 

The  potential  burden  falls  especially  on  committees  of  the  House,  where 
nearly  two  thirds  of  all  such  measures  have  been  introduced.   Although  the  volume 
has  subsided  since  the  mid-1970s,  these  measures  remain  a  workload  consideration 
for  the  committees  involved.  And  because  budget  deferral  resolutions  form  the 
largest  category,  this  burden  is  especially  heavy  on  the  Budget  and  Appropriations 
committees.  Other  committees  particularly  affected  are  Government  Operations 
(Executive  reorganization).  Energy  and  Commerce  (Energy  Department  matters),  and 
Foreign  Affairs  (war  powers,  anas  sales,  and  nuclear  nonproliferation). 

Unfortunately,  indicators  of  committee  activity  and  workload  level  are 
incomplete.  Numbers  of  measures  introduced,  or  even  the  number  of  measures  taken 
up  on  the  floor,  convey  only  a  partial  picture  of  committee  responsibilities  under 
legislative  veto  and  approval  provisions.   It  is  impossible,  moreover,  to  separate 
these  duties  from  the  committees'  broader  mandate  to  oversee  departments,  agencies, 
and  programs  under  their  jurisdiction — including  the  implementai.ion  of  laws  and 
issuance  of  regulations.   Committee  practices  and  reporting  procedures  vary  widely, 
as  revealed  by  the  committees'  calendars,  activity  reports,  and  financial 
statements.   Established,  standardized  procedures  for  classifying  and  recording 
conmiittee  activities  would  convey  a  more  complete  view  of  the  oversight  tasks 
undertaken  by  committees. 

EXPEDITED  PROCEDURES  ON  THE  FLOOR 

Scheduling  and  management  of  floor  time  is  a  crucial  aspect  of  managing 
Congress  as  an  organization.   In  the  House,  the  problem  of  time  is  compounded 
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by  the  large  number  of  Members  and  committees  that  must  be  accommodated.  Most 
indicators  of  floor  activity — especially  length  of  sessions  (hours  as  well  as 
days),  numbers  of  measures  taken  up  or  passed,  numbers  of  quorum  calls,  and 
numbers  of  recorded  votes — show  a  fairly  clear  and  consistent  pattern  over  the 
past  generation.  Floor  activity  in  both  chambers  rose  steadily  from  World  War  II 
through  the  late  1970s,  accelerating  especially  in  the  the  1970s.   Since  about 
1978,  activity  levels  have  been  on  the  downturn,  though  they  still  are  far  above 
pre-1960  figures.   The  long-term  growth  in  floor  activity  undoubtedly  mirrors 
demands  placed  upon  the  House  by  the  agenda  of  public  issues  and  the  level  of 
inter-branch  conflict.  Procedural  factors  also  affect  activity  levels.   Recorded 
votes  on  the  House  floor,  for  example,  soared  after  the  Legislative  Reorganization 
Act  of  1970  allowed  "recorded  teller  votes"  on  amendments  in  Committee  of  the 
Whole.   Trends  in  bill  introduction  were  affected  by  House  cosponsorship  rules: 
the  number  of  measures  introduced  has  dropped  substantially  since  1978,  when  the 
House  changed  its  rules  to  permit  unlimited  cosponsorship. 

Use  of  expedited  procedures  on  the  House  floor  reflects  these  overall  trends. 
That  is,  the  number  of  approval  or  veto  measures  considered  on  the  House  floor 
grew  somewhat  over  the  1960-1975  period,  reaching  a  peak  in  the  mid-1970s.   This 
is  understandable,  since  at  least  half  of  all  expedited-procedure  provisions  date 
from  the  19708.   Since  about  1977,  the  number  of  measures  considered  on  the  floor 
under  such  procedures  has  fluctuated — but  at  levels  well  below  those  of  the 
raid-1970s.   At  the  same  time,  these  measures  are  consuming  increasing  amounts 
of  floor  time — at  least  as  measured  by  pages  in  the  Congressional  Record. 

My  research  assistant,  Mary  Etta  Cook,  and  I  have  attempted  to  identify  all 
those  measures  that  have  been  considered  since  1975  by  the  House  and  Senate  under 
expedited  procedures.   This  period  embraces  all  of  our  experience  under  the 
Congressional  Budget  and  Impoundment  Control  Act  of  1974,  as  well  as  numerous 
other  statutes  enacted  in  the  1970s  or  befote.   Our  search  began  with  legislative 
veto  or  oversight  questions  listed  in  the  files  of  CRS's  SCORPIO  system  as  having 
been  reported  by  a  committee  or  deliberated  on  the  floor.   Then  the  cases  were 
limited  to  those  involving  laws  approval  or  disapproval  measures  with  fast-track 
features.   The  results  are  presented  in  two  tables  appended  to  my  testimony.   In 
Table  1  are  presented  the  numbers  of  resolutions,  numbers  and  types  of  floor  votes, 
and  numbers  of  pages  consumed  in  the  Congressional  Record,  for  both  chambers  from 
the  94th  Congress  through  the  first  session  of  the  98th  Congress.   Needless  to  say, 
some  measures  were  considered  by  both  Houses,  and  some  by  one  House  only.   The  total 
numbers  of  measures  considered  on  the  floor  during  those  years  are  arrayed  in  Table 
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2«   House  and  Senate  figures  are  combined,  though  in  many  instances  both  dealt  with 
the  same  measure.   The  figures  are  classed  by  type  of  issue  or  statute,  and  by 
Congress. 

Several  conclusions  emerge  from  these  figures.   First,  the  level  of  floor 
activity  under  fast-track  procedures  is  rather  modest  in  comparison  with  total 
legislative  activity.   Second,  the  number  of  measures  considered  varies  widely 
with  the  rise  and  fall  of  given  issues.   Third,  the  issues  are  confined  to  a 
relatively  small  number  of  categories.   Finally,  even  though  most  such  measures 
require  relatively  little  time,  a  small  number  of  major  issues  requires  increasing 
amounts  of  time.   Let  me  consider  each  of  the  points  briefly. 

1,  Fast-track  procedures  account  for  relatively  little  floor  activity. 
Measures  considered  under  fast-track  procedures  are  modest  in  numbers,  require 

few  yea-.and-may  votes,  and  until  recently  have  taken  little  floor  time.   In  the 
97th  .Congress  (1981-82),  10  such  measures  were  brought  to  the  House  floor  and 
4  roll-call  votes  were  taken.   This  represents  about  1.7  percent  of  all  the  bills 
and  resolutions  reported  during  that  Congress.   Four  roll-call  votes  were  taken — 
less  than  one  half  of  one  percent  of  all  roll  calls  for  that  Congress.  While  it 
is  impossible  to  say  exactly  how  much  time  the  deliberations  consumed,  the 
Congressional  Record  space  consumed  by  these  measures  amounted  to  just  under  one 
percent  of  the  total  for  the  97th  Congress.   Reasoning  from  the  available  figures, 
I  would  estimate  that  during  the  97th  Congress  the  House  used  about  11  hours  of 
floor  time  considering  fast-track  measures. 

2,  The  number  of  measures  considered  under  expedited  procedures  varies 
greatly  over  time.   Budget  deferral  issues  tend  to  dominate,  but  other  issues 
come  to  the  fore  from  time  to  time.   In  the  94th  Congress  (1975-76),  for  example, 
23  of  the  24  resolutions  coming  before  the  House  dealt  with  budget  deferrals; 
most  were  disposed  of  quickly  and  only  one  record  vote  was  taken.   In  1983,  10  of 
the  13  measures  before  the  House  were  budget  deferral  resolutions.   Yet  in  the 
95th  Congress  (1977-78)  no  budget  deferrals  at  all  came  before  the  House,  and 
there  was  only  one  in  the  96th  Congress  (1979-80).   As  Senator  Pete  V.  Domenici 
(R-N.M.)  has  already  noted  before  this  Committee,  it  has  now  become  customary  to 
act  on  deferrals  through  provisions  in  regular  appropriations  measures,  rather 
than  through  resolutions  of  disapproval.   Thus,  over  a  three-year  period  (fiscal 
years  1981  through  1983),  only  two  percent  of  the  Administration's  proposed 
deferrals  that  were  disapproved  were  handled  through  the  Impoundment  Act's 
mechanism  for  disapproval.   Executive  reorganization  plans  figured  prominently  in 
the  95th  and  96th  Congresses;  but  reorganization  authority  expired  in  April  1981 
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and  was  not  renewed.   The  96th  Congress  confronted  energy  policy  regulations  and 
nuclear  nonproliferation  questions— issues  that  barely  surfaced  in  other  Congresses. 

3,  The  measures  cover  a  relatively  small  number  of  issue  categories. 
Budget  deferral  resolutions  are  the  leading  type  of  fast-track  measures,  although 
other  classes  of  issues  appear.  In  the  nine-year  period  covered  by  our  statistics, 
budget  deferral  resolutions  accounted  for  57  percent  of  all  these  measures.   Other 
frequent  issues  were  executive  reorganization  and  energy  policy  regulations.   These 
three  types  of  issues  together  accounted  for  three  quarters  of  the  fast-track 
measures  considered  by  the  House.   Other  recurring  measures  included  District  of 
Columbia  home  rule  and  arms  export  controls.   Other  issues — for  example,  Alaska 
natural  gas  transportation  and  the  MX  missile  basing  mode — appeared  in  a  single 
Congress. 

4.  While  most  measures  require  little  time,  a  few  embody  major  issues;  and 
these  are  taking  increased  amounts  of  floor  time.   In  the  House  of  Representatives, 
issues  that  involved  lengthy  floor  debate  have  included:   the  MX  missile  basing 
mode  (1983);  the  sale  of  AWACS  planes  to  Saudi  Arabia  (1981);  disapproval  of  the 
Federal  Trade  Commission's  used  car  rules  (1982);  the  sale  of  nuclear  materials  to 
India  (1978;  1980);  disapproval  of  the  District  of  Columbia  City  Council's  sexual 
conduct  ordinance  (1981);  and  the  Alaska  Natural  gas  transportation  waiver  (1981). 
These  issues  have  clustered  in  recent  years,  producing  an  upswing  in  floor  time 
devoted  to  legislative  veto  questions.   In  the  first  session  of  the  98th  Congress 
alone,  the  House  has  considered  MX  missile  basing  and  war  powers  in  Lebanon  and 
Grenada,  in  addition  to  a  dozen  budget  deferral  questions.   Hence,  there  is  some 
reason  to  think  that,  although  small  in  sheer  numbers,  such  measures  are  demanding 
more  and  more  floor  time. 

COMMENTS  ON  EXPEDITED  PROCEDURES 

In  light  of  Congress's  extensive  experience  with  expedited  procedures  since 
the  mid-1970s,  it  is  surprising  that  few  Members  have  expressed  opinions  about 
their  advantages  or  disadvantages.   Laws  embodying  such  features  continued  to  be 
enacted  up  to  the  time  of  the  Supreme  Court's  1983  ruling,  and  even  thereafter; 
indeed,  the  Chadha  ruling  in  no  way  challenged  expedited  procedures.   Debates 
under  these  statutes  have  occurred  on  the  House  and  Senate  floor  under  a  variety 
of  circumstances.   Yet  there  has  been  little  comment  and  no  systematic  examination 
of  the  phenomenon. 

On  the  rare  occasions  in  which  these  measures  came  to  the  floor  without 
committee  consideration,  it  has— with  one  exception—been  made  clear  that  it  was 
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not  regarded  as  a  precedent  for  future  action.   In  July  1975,  for  example,  the 

Senate  disapproved  a  deferral  of  budget  authority  for  Youth  Conservation  Corps 

susmer  programs.   Time  was  very  limited,  due  to  a  combination  of  factors:   the 

funds  had  been  appropriated  late,  the  President  had  not  formally  announced  the 

deferral,  and  the  Comptroller  General  therefore  had  to  certify  that  a  deferral 

had  taken  place.   In  order  to  release  the  funds  in  time  for  the  summer  programs, 

the  Senate  acted  on  July  10  to  disapprove  the  deferral.   Senate  Robert  C.  Byrd 

(D-W.Va..),  then  chairman  of  the  relevant  Appropriations  subcommittee,  noted  that 

...  taking  up  this  resolution  without  committee  referral 
is  not  to  be  considered  as  setting  a  precedent.   It  is  only 
because  of  the  critical  time  factor  that  I  have  agreed  to  this 
procedure  in  this  instance.   (Congressional  Record,  94th 
Congress,  1st  session,  July  10,  1975,  p.  22224)   ~ 

The  chief  proponent  of  the  disapproval  resolution.  Senator  James  Abourezk  (D-S.D.), 

outlined  the  situation  and  agreed  that  "it  is  a  special  case  and  ought  not  to  be 

considered  a  precedent  or  a  standard  practice,"   (Ibid.,  p.  22226)   Similarly,  at 

the  close  of  the  1981  session  three  Senate-committees  (Budget,  Appropriations, 

Judiciary)  were  discharged  from  considering  a  deferral  resolution  involving  certain 
Justice  Department  juvenile  crime  programs.   It  was  clear,  however,  that  the  three 
involved  committees  had  agreed  to  an  exceptional  procedure,  and  that  the  discharge 
was  arranged  only  because  of  pressing  time  limits  at  the  session's  end.   The 
disapproval  resolution,  which  had  bipartisan  support,  passed  on  a  voice  vote, 
(Congressional  Record,  97th  Congress,  1st  session,  December  15,  1981, 
pp,  S15240-41,) 

Only  once  has  a  congressional  committee  been  discharged  under  fast-track 
procedures  without  its  consent.   This  occurred  on  October  1,  1981,  when  the  House 
discharged  the  Committee  on  the  District  of  Columbia  from  further  consideration 
of  the  District  Council's  Sexual  Assault  Reform  Act  of  1981,   In  accord  with  the 
the  D.C.  Home  Rule  Act  of  1973,  Congress  can  disapprove  acts  of  the  City  Council. 
In  balancing  the  spirit  of  home  rule  with  Federal  responsibilities,  the  House 
Conmiittee  has  developed  three  criteria  for  reviewing  City  Council  acts:   Does 
the  act  violate  the  Home  Rule  Act?   Does  it  violate  the  Constitution?   Does  the 
Act  raise  a  Federal  issue  or  obstruct  the  Federal  interest?   The  Committee  found 
that  the  sexual  assault  act  violated  none  of  these  criteria,  and  by  a  bipartisan 
8-3  margin  declined  to  report  the  resolution  of  disapproval.   However,  the  1973 
Act  provides  expedited  procedures,  including  discharge  of  the  committee.   On  the 
floor,  Conmiittee  Members  and  other  opponents  of  the  resolution  stressed  procedural 
questions,  especially  the  desirability  of  leaving  such  matters  up  to  the  D.C. 
City  Council.   A  subsidiary  question  involved  the  Committee's  prerogatives.   The 
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Committee's  chairman  and  ranking  minority  member  explained  in  some  detail  the 

Committee's  handling  of  the  issue.   Delegate  Walter  Fauntroy  (D-D.C)  declared 

that  "we  are  dealing  with  a  question  first  of  the  integrity  of  our  committee 

process."  He  continued: 

This  committee  has  acted  both  expeditiously  and  judiciously  on 
House  Resolution  208,   In  short,  the  motion  of  discharge  would 
denigrate  and  dismiss  the  proper  and  careful  considerations  that  this 
committee  has  given  to  the  subject  matter.  ...  We  have  discharged  our 
responsibilities  fully  and  have  reached  a  well  considered  conclusion, 
8-to-3,  a  bipartisan  basis  ...  (Congressional  Record,  97th  Congress, 
1st  session,  October  1,  1981,  p.  H6743) 

In  the  end,  however,  the  sensational  subject-matter  of  the  Council's  action 

overwhelmed    these   procedural   questions.      By   a   279-126  margin   the   Committee   was 

discharged,  and  subsequently  the  disapproval  resolution  was  passed,  281-119. 

The  strongest  statement  thus  far  on  the  implications  of  expedited  procedures 
came  from  the  Senate  at  about  the  same  time.   The  Federal  Assistance  Improvement 
Act  of  1981  (S.  807),  as  reported  by  the  Governmental  Affairs  Committee,  would 
have  authorized  the  President  to  reorganize  and  consolidate  Federal  grant  programs 
by  submitting  plans  that  Congress  would  approve  by  joint  resolution.   Concerned 
about  the  impact  of  expedited  procedures  upon  the  Senate  Rules,  the  Rules  and 
Administration  Committee  requested  and  was  granted  referral  of  the  measure  limited 
to  its  procedural  aspects.   The  Committee  held  a  day  of  hearings  on  the  measure, 
recommended  deleting  the  expedited  procedures,  and  reported  S.  807  without 
recommendation.   The  bill  was  not  acted  upon. 

The  procedural  requirements  of  S.  807  were  rigid  but  not  unlike  certain  other 
fast-track  arrangements.   Among  the  bill's  features  were:   referral  to  only  one 
committee  in  each  House;  automatic  discharge  after  60  days;  in  the  absence  of  a 
committee  report,  taking  up  the  President's  plan  on  the  floor  by  "privileged,  non- 
debatable,  non-amendable,  and  non-postponable  motions";  prohibition  of  other 
business  while  the  President's  plan  was  being  considered;  and  prohibition  of 
amendments  to  the  President's  plan,  either  in  committee  or  on  the  floor. 

Such  provisions,  the  Committee  found,  not  only  gave  the  President  too  broad 
a  grant  of  f>ower,  but  limited  congressional  consideration. 

This  is  indeed  a  fast  track,  and  to  this  Committee,  these  fast 
track  techniques  severely  restrict  the  flexibility  of  the  Congress 
and  serve  especially  to  dramatically  alter  the  deliberative  nature 
of  Senate  floor  and  committee  proceedings.   (US  Senate,  Cctemittee  on 
Rules  and  Administration,  Federal  Assistance  Improvement  Act  of  1981, 
S.  Rept.  97-267,  97th  Congress,  Ist  session,  p,  3) 

The  Ccnimittee  rejected  the  analogy  of  Presidential  reorganization  plans,  which 

"serve  basically  to  rearrange  boxes  in  organization  charts."   In  contrast,  they 

noted,  S.  807  permitted  extensive  shifts  in  administration,  funding,  management, 

and  eligibility  requirements  of  Federal  grant  programs.   In  its  hearing,  the 
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Committee  heard  Senators  of  both  parties  denounce  the  measure's  procedural 
features. 

While  addressing  itself  to  S.  807,  the  Rules  and  Administration  Committee 
cast  a  critical  eye  on  the  whole  notion  of  expedited  procedures.   First,  it 
was  asserted  (Ibid.)  that  "this  Committee  opposes  changing  the  Standing  Rules  of 
the  Senate  except  by  direct  amendment" — a  principle  that,  if  followed,  would 
strike  at  a  number  of  similar  enacted  or  proposed  provisions.   Second,  pointing 
to  the  proliferation  of  expedited  procedures,  the  Committee  promised  to  review 
in  depth  "the  nature  and  consequences  of  these  complex  and  confusing  deviations 
from  the  ordinary  course  of  Congressional  deliberation."   (Ibid.)   Although  it 
has  not  yet  produced  such  a  study,  the  Committee's  reaction  to  the  overall 
notion  of  fast-track  mechanisms  suggests  potential  countermoves  against  them. 

Fast-track  procedures  became  a  common  feature  of  legislative  approval  and 
veto  statutes  out  of  a  desire  to  accommodate  the  two  policy  branches  of  government 
and  assure  timely  committee  and  floor  decisions.   Yet,  it  is  fair  to  say,  little 
thought  seems  to  have  been  given  to  their  implications  or  actual  impact  upon 
legislative  procedures  and  workloads.   Assessing  that  impact  is  necessarily  part 
of  any  overall  evaluation  of  the  legislative  veto  itself.   I  hope  this  discussion 
will  cast  some  light  upon  the  matter  and  will  help  the  Committee  in  its  review  of 
the  question. 
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Table  1 

FLOOR  CONSIDERATION  OF  RESOLUTIONS 
UNDER  EXPEDITED  PROCEDURES,  1975-83 


Congress 
94th  (1975-76) 
95th  (1977-78) 
96th  (1979-80) 
97th  (1981-82) 
98th  (1983)* 
Totals 


House 

of 

Rep 

resentatives 

No, 
in 

Number 

of 
Lons 

Votes 

of  pages 

Resolut] 

Yea-Nay 

Voice 

Record 

24 

1 

23 

21 

A 

3 

1 

28 

14 

7 

11 

125 

10 

4 

9 

170 

11 

6 

7 

101 

63 


21 


51 


445 


Senate 


Number 
Resolut: 

of 
Lons 

Votes 

No. 
in 

of  pages 

Congress 

Yea-Nay 

Voice 

Record 

94th  (1975-76) 

19 

1 

17 

15 

95th  (1977-78) 

3 

1 

3 

91 

96th  (1979-80) 

19 

4 

18 

112 

97th  (1981-82) 

8 

7 

2 

176 

98th  (1983)* 

4 

2 

« 

2 

. 

250 

Totals 

53 

15 

42 

644 

*  98th  Congress  -  first  session  only. 
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The  Chairman.  Thank  you.  Dr.  Kravitz? 

Dr.  Kravitz.  I  do  not  have  a  written  statement,  but  I  can  write 
one  up  and  submit  it  for  the  record,  if  you  wish  me  to  do  so. 

The  Chairman.  Well,  would  you  tell  me,  sort  of  in  a  nutshell, 
Doctor,  what  your  view  is? 

Dr.  Kravitz.  Mr.  Chairman,  let  me  respond  to  that.  And  I  can 
respond  to  it,  whereas  my  colleagues  cannot.  They  are  members  of 
the  Congressional  Research  Service  and  the  Library  of  Congress.  It's 
in  the  nature  of  their  work  that  they  are  not  permitted  to  give 
opinions  of  the  kind  that  you  are  asking  for. 

Until  1980,  when  I  worked  for  the  Congressional  Research  Service, 
I  was  under  the  same  prohibitions.  I  no  longer  am  under  those 
constraints — I  have  retired — and  now  that  I  am  a  private  citizen  I 
can  give  you  my  personal  opinions,  and  I  am  delighted  to  do  so. 
[Laughter.] 

But  you  must  understand  that  they  are  under  constraints  over 
which  they  have  no  control. 

The  Chairman.  What  if  I  were  to  ask  you:  taking  the  hypothesis 
that  Congress  wishes  to  reserve  some  power  which  it  appears  to  have 
been  deprived  of  by  the  Chadha  decision,  how  would  you  state  what 
we  should  do  to  retain  such  power? 

Dr.  Kravitz.  Let  me  give  you  a  very  brief  answer  in  just  a  couple 
of  minutes. 

My  own  personal  view  is  one  of  opposition  to  expedited  proce- 
dures if  Congress  can  get  along  without  them — and  I  think  Con- 
gress can,  in  most  cases,  get  along  without  them.  You  have  already 
heard  some  of  the  arguments,  or  at  least  some  of  the  factors  which 
would  enter  into  that.  It  disrupts  the  committee  process.  I  think  it 
is  no  coincidence  that  the  Congress  of  the  United  States,  the  most 
powerful  legislature  in  the  world,  also  has  the  most  powerful  com- 
mittee system  in  the  world. 

An5^hing  that  disrupts  the  strength  of  that  system,  it  seems  to 
me,  erodes  the  power  of  Congress — and  I  am  very  reluctant  to  see 
anything  like  that  done.  Expedited  procedures  do  tend  to  do  so. 

You  have  heard  about  the  impact  of  expedited  procedures  on  the 
control  by  the  leadership  of  the  floor  agenda;  you  have  heard  that 
it  gives  the  executive  branch  what  I  consider  to  be  excessive  influ- 
ence on  that  agenda;  you  have  heard  that  the  House  of  Representa- 
tives, and  you  know  yourself,  the  House  of  Representatives'  rules 
and  procedures  are  such  that  in  fact  expedited  procedures  are  a  re- 
dundancy. If  the  House  wants  to  do  something  quickly,  it  can  do 
something  quickly  under  its  current  rules  and  practices. 

The  problem  is  not  in  the  House;  the  problem  is  in  the  Senate. 
My  own  view  is,  let  the  Senate  take  care  of  its  own  problems,  the 
House  is  well  established. 

The  key,  it  seems  to  me,  is  the  deadline  problem.  When  you  have 
a  structure  that  establishes  a  deadline,  expedited  procedures  get 
dragged  in  by  the  tail.  I  think  there  are  ways  in  which  Congress 
can  still  maintain  itself  and  its  prerogatives  under  the  recent  Su- 
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preme  Court  decision,  but  without  expedited  procedures  if  it  takes 
a  more  sensible  view — or  what  I  consider  to  be  a  more  sensible 
view — of  the  deadline  situation. 

Now,  as  Mr.  Levitas  pointed  out,  if  the  device  that  Congress 
adopts  is  one  in  which,  approval  is  required  by  Congress  for  the  ex- 
ecutive branch  to  do  something,  that  is,  approval  by  law,  then  ex- 
pedited procedures  are  subsidiary. 

The  Chairman.  Doctor,  I  am  g'oing  to  have  to  go.  Would  it  be  too 
much  of  a  burden  for  you  to  write  out  a  statement  and  submit  it? 

Dr.  Kravitz.  No,  it  will  not,  and  I  will  do  so. 

[Dr.  Kravitz'  statement,  as  received,  follows:] 

Statement  of  Dr.  Walter  Kravitz  on  Expedited  Procedures  in  the  House  of 

Representatives 

Mr.  Chairman  and  Members  of  the  Committee: 

I  am  honored  by  your  invitation  to  testify  on  the  question  of  the  impact  of  expe- 
dited procedures  on  House  operations. 

My  collegues  on  this  panel  have  very  ably  and  thoughtfully  analyzed  the  techni- 
cal details  of  expedited  procedures,  the  issues  they  raise  in  the  context  of  executive- 
legislative  relations,  and  their  impact  on  congressional  workload. 

My  statement  is  a  good  deal  less  objective  than  theirs.  As  members  of  the  Con- 
gressional Research  Service,  they  are  not  permitted  to  offer  personal  opinions  on 
questions  of  policy.  I  am  no  longer  under  those  constraints,  having  retired  from  the 
Service  in  1980. 

As  a  private  citizen,  therefore,  I  suggest  to  you  that,  in  my  judgment,  expedited 
procedures  do  not  usually  serve  the  interests  of  the  House  or  of  the  public  it  repre- 
sents, nor  should  they  be  permitted  except  under  the  most  crucial  circumstances. 
My  reasons  are  the  following: 

First,  expedited  procedures  tend  to  erode  the  effectiveness  and  influence  of  the 
committee  system.  In  many  cases,  these  procedures  permit  summary  or  automatic 
discharge  of  committees.  Furthermore,  the  legislative  veto  approach  often  limits  the 
scope  of  committee  recommendations  to  approval  or  disapproval,  prohibiting  com- 
mittee amendments.  These  constraints  pervert  the  functions  and  purposes  of  com- 
mittee consideration. 

The  congressional  committee  system  is  not  a  perfect  instrument;  on  the  contrary, 
it  has  many  serious  flaws  and  faults.  But  I  think  it  is  no  coincidence  that  Congress, 
the  most  powerful  national  legislature  in  the  world,  has  the  most  influential  com- 
mittee system  in  the  world.  And  expedited  procedures  strike  precisely  at  that  sys- 
tem's most  valuable  features:  its  ability  to  study  a  subject  in  great  depth  without 
unduly  pressing  deadlines  and  its  ability  to  refine  and  modify  proposals  in  ways 
that  make  them  more  acceptable  politically  and  more  flexible  as  policies. 

Second,  expedited  procedures  tend  to  erode  leadership  and  majority  control  of  the 
floor  agenda  of  the  House  and  the  functions  of  the  Committee  on  Rules.  Members 
occasionally  complain,  and  sometimes  with  good  cause,  about  the  way  in  which  the 
leadership  handles  the  chamber's  agenda.  But  both  political  parties  have  tradition- 
ally agreed  that  the  House  cannot  function  in  a  responsible  and  orderly  manner 
unless  the  leadership  has  broad  authority  to  control  and  manage  that  agenda. 

The  larger  the  number  of  measures  granted  privileged  status  for  floor  consider- 
ation in  the  House,  the  greater  the  dilution  of  the  leadership's  control  over  the  floor 
agenda.  Members  of  this  Committee  may  recall  that  the  House  amended  Rule  XI, 
clause  4(a),  in  1974  so  as  to  reduce  the  number  and  types  of  privileged  measures. 
This  action  reversed  a  long-term  increase  in  such  measures,  and  wisely  so.  Unfortu- 
nately, Congress  has  undermined  that  1974  reform  by  continuing  to  confer  privilege 
on  motions  to  consider  legislative  veto  resolutions. 

Promiscuous  distribution  of  privileged  status  provides  too  many  opportunities  to 
disrupt  the  orderly  procession  of  measures  to  the  floor.  Such  status  ought  to  be  re- 
served for  matters  of  critical  importance. 

Furthermore,  in  some  instances  these  expedited  procedures  permit  any  Member 
to  offer  the  privileged  motion,  rather  than  reserving  it  for  the  committee  of  jurisdic- 
tion or  one  of  its  members.  That  is  an  extraordinary  grant  of  authority  in  the 
modern  House.  I  can  think  of  no  similar  grant  to  individuals  other  than  on  ques- 
tions of  privilege  and  discharge  motions. 
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Third,  expedited  procedures  tend  to  erode  both  the  deliberative  process  and  the 
deliberate  pace  of  the  process.  That  pace  has  many  values.  It  encourages  careful  and 
thorough  study  of  issues  and  proposals  and  of  their  ramifications  and  nuances.  It 
constrains  the  House  and  its  Members  from  hasty  and  ill-considered  action.  It  pro- 
tects the  House  from  the  stampede  effect  of  what  may  turn  out  to  be  an  ephemeral 
wave  of  public  opinion.  It  gives  proponents  and  opponents  time  to  develop  their  ar- 
guments and  present  them  to  the  legislature  and  to  the  public.  It  gives  Members 
time  to  canvass  and  discuss  the  matter  with  constituents.  It  gives  the  legislative 
process  time  to  forge  coalitions  that  better  serve  the  public  interest. 

Congress  is  not  a  fast-food  counter,  nor  is  it  a  factory  production  line  for  spewing 
out  legislation.  Deadlines  that  force  precipitate  congressional  action,  or  penalize 
Congress  for  not  taking  such  action,  ought  to  be  avoided  whenever  possible. 

Fourth,  expedited  procedures  tend  to  expand  executive  branch  influence  over  the 
congressional  agenda.  To  some  degree,  that  kind  of  influence  is  both  inevitable  and 
useful  to  Congress  and  the  Nation.  But  Congress  must  limit  that  influence  solely  to 
the  inevitable  and  the  necessary  if  it  hopes  to  maintain  the  integrity  of  its  repre- 
sentative functions. 

Finally,  expedited  procedures  are  generally  redundant  in  the  House  of  Represent- 
atives. The  normal  rules  and  practices  of  the  House  already  permit  expeditious 
action,  if  a  majority  of  the  House  so  desires.  This  Committee  is  familiar  with  those 
devices;  indeed,  this  Committee  controls  many  of  them. 

The  problem  of  expeditious  action  in  Congress  is  a  Senate  problem,  not  a  House 
problem.  Let  the  Senate  attend  to  its  own  affairs. 

Since  the  Committee  knows  why  these  expedited  procedures  were  developed,  I  will 
not  waste  your  time  by  rehashing  the  details.  But  clearly  the  key  procedural  factor 
is  the  deadline  that  most  legislative  veto  statutes  impose  on  congressional  action. 
Typically,  one  or  both  Houses  must  agree  to  a  veto  resolution  by  a  date  certain  if 
Congress  wants  to  prevent  an  Executive  action  subject  to  such  a  veto.  In  other 
words,  expedited  procedures  become  necessary  when  Congress  imposes  a  deadline  on 
itself. 

This  fact,  it  seems  to  me,  suggests  that  the  House  can  best  alleviate  the  situation 
by  exploring  ways  in  which  Congress  can  control  Executive  decisions  without  sub- 
jecting itself  to  such  deadlines. 

If  I  understand  the  implications  of  the  Chadha  decision  correctly,  legislative  vetos 
£is  we  have  known  them  are  now  unconstitutional.  In  effect,  the  Court  told  Congress 
that  it  may  halt  or  modify  a  statute-based  Executive  action  only  by  enactment  of 
another  statute. 

Congress  already  does  so  quite  frequently  through  the  normal  legislative  process 
by  prohibitions  in  authorization  and  appropriation  bills.  Chadha  may  persuade  Con- 
gress to  adopt  that  approach  even  more  frequently  in  the  future,  but  this  will  not 
resolve  the  problem  in  all  cases. 

Two  major  alternatives  have  been  suggested: 

Require  an  agency  to  propose  an  action  it  wishes  to  take,  but  permit  its  imple- 
mentation only  if  Congress  enacts  a  law  to  that  effect. 

Require  an  Eigency  to  propose  an  action  it  wishes  to  take,  but  permit  its  imple- 
mentation only  if  Congress,  by  law,  does  not  prohibit  or  modify  it. 

The  first  approach  closely  resembles  the  method  currently  used  in  dealing  with 
Presidential  rescission  requests,  under  the  Impoundment  Control  Act  of  1974. 

The  second  approach  poses  a{  least  one  major  problem:  if  the  President  favors  the 
agency's  proposal  and  vetoes  the  disapproval  bill  or  joint  resolution.  Congress  could 
enforce  its  will  only  by  the  extraordinarily  difficult  means  of  override  votes  in  both 
Houses. 

What  about  the  need  for  expedited  procedures? 

A  major  merit  of  the  first  approach  is  that  no  such  need  exists.  The  agency  could 
not  carry  out  its  proposal  unless  Congress  approved  it  by  passing  a  law.  In  essence, 
the  circumstances  would  not  differ  from  those  surrounding  any  other  executive 
branch  request  for  legislation. 

The  second  approach — permitting  an  agency  to  act  unless  a  law  is  enacted  prohib- 
iting that  action — probably  requires  some  kind  of  deadline.  But  if  the  time  in  which 
Congress  may  act  is  sufficiently  lengthy,  expedited  procedures  of  the  kind  now  asso- 
ciated with  legislative  veto  resolutions  may  not  be  necessary.  If  the  deadline  is  set 
at  six  or  eight  months,  for  example,  instead  of  the  20,  30,  40,  60,  or  90  days  required 
in  many  current  legislative  veto  laws,  normal  House  procedures  usually  would  suf- 
fice. 

In  the  case  of  proposed  agency  regulations,  for  example,  development  of  such  reg- 
ulations often  takes  many  months,  and  sometimes  years.  Another  six  or  eight 
months  delay  would  probably  do  no  great  harm. 
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Congress  might  even  consider  requiring  agencies  to  submit  their  proposals  no 
later  than  the  end  of  February  in  each  year,  those  proposals  to  become  effective 
only  if  no  disapproval  law  has  been  enacted  by  the  last  day  of  the  year. 

Finally,  there  may  be  some  policy  subjects  that  must  be  dealt  with  quickly  and 
threfore  require  short  deadlines.  Expedited  procedures  are  probably  unavoidable  in 
such  cases,  but  surely  these  can  be  kept  to  a  minimum. 

In  summary,  Mr.  Chairman,  I  hope  this  Committee  will  use  its  influence  to  mini- 
mize the  application  of  expedited  procedures  in  the  House  in  whatever  mechanisms 
Congress  devises  to  retain  reasonable  control  over  executive  branch  actions. 

The  Chairman.  Because  I  have  further  questions,  I  want  to 
confer  with  you  all  some  more  about  this  thing,  because  we  have  a 
responsibility  of  serious  moment — and  I  wish  I  had  much  more 
time  to  go  into  these  things  with  you. 

Dr.  Kravitz.  I  appreciate  that,  we  all  appreciate  your  situation. 

The  Chairman.  We  are  going  to  try  to  follow  it  up. 

The  committee  is  adjourned  subject  to  the  call  of  the  Chair. 
Thank  you. 

[The  committee  adjourned  at  3:24  p.m.] 


LEGISLATIVE  VETO  AFTER  CHADHA 


THURSDAY,  MAY  10,  1984 

House  of  Representatives, 

Committee  on  Rules, 

Washington,  D.C. 

The  committee  met,  pursuant  to  call,  at  2:15  p.m.  in  room  H-313, 
the  Capitol,  Hon.  Claude  Pepper  (chairman)  presiding. 

Present:  Representatives  Pepper  and  Lott. 

The  Chairman.  The  committee  will  come  to  order,  please. 

I  am  sorry  to  be  a  little  late.  I  had  some  problems  downstairs 
and  some  people  that  I  was  a  little  late  getting  away.  I  am  sorry. 
Let  me  make  a  little  statement  here. 

OPENING  STATEMENT  OF  HON.  CLAUDE  PEPPER,  CHAIRMAN  OF 

THE  COMMITTEE  ON  RULES 

The  Chairman.  Today  the  Rules  Committee  continues  its  hear- 
ings on  the  impact  of  the  Supreme  Court  decision  in  the  case  Immi- 
gration and  Naturalization  Service  v.  Chadha,  which  found  the  leg- 
islative veto  unconstitutional. 

In  previous  hearings  the  committee  examined  the  effect  of  the 
Supreme  Court's  decision  on  various  policy  areas,  on  the  authoriza- 
tion/appropriation/budget process,  and  on  the  judicial  process.  The 
committee  also  reviewed  the  impact  of  expedited  procedures  on 
House  operations. 

Today  we  will  devote  special  attention  to  seven  issues. 

We  have  returned  bills  to  committees,  which  provided  for  expe- 
dited procedures  for  the  handling  of  those  bills  on  the  floor  because 
it  is  a  function  of  this  committee,  the  Rules  Committee,  to  pre- 
scribe the  rules  governing  the  consideration  of  measures  on  the 
floor  and  not  the  function  of  the  several  legislative  committees. 

The  committees  have  been  very  cooperative  when  we  have  called 
the  matter  to  their  attention. 

Today  we  will  focus  on  the  effects  of  the  Supreme  Court  ruling 
on  the  administrative  process.  They  have  been  good  enough  to 
remove  the  bills. 

One,  the  effect  of  joint  resolutions  on  delaying  agency  rulemak- 
ing; two,  the  choice  between  approval  and  disapproval  resolutions; 
three,  the  effect  of  informal  committee  review  on  agency  drafts; 
four.  Executive  Order  No.  12291;  five,  the  distinction  between  rule- 
making and  other  executive  actions;  six,  the  distinction  between 
rulemaking  by  executive  departments  and  by  independent  agen- 
cies; and  seven,  prospects  for  clearer  statutory  guidance  or  less  del- 
egation. 

(711) 
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To  assist  us  in  our  examination,  we  are  privileged  to  have  with 
us  Hon.  Theodore  B.  Olsen,  Assistant  Attorney  General  from  the 
Department  of  Justice;  Hon.  George  W.  Douglas,  Commissioner  of 
the  Federal  Trade  Commission,  presenting  the  remarks  of  James 
Miller,  Chairman  of  the  FTC;  Mr.  Christopher  C.  DeMuth,  Admin- 
istrator of  the  Office  of  Information  and  Regulatory  Affairs  of  the 
Office  of  Management  and  Budget. 

In  addition,  we  are  delighted  to  have  with  us  three  distinguished 
panels  of  expert  witnesses  and  scholars  on  the  subject  of  the  legis- 
lative veto.  On  our  first  panel,  we  will  hear  from  Dr.  Cass  Sunstein 
from  the  University  of  Chicago  and  Dr.  Peter  Strauss  from  Colum- 
bia University. 

Our  second  panel  will  be  represented  by  Dr.  Barbara  Hinkson 
Craig  from  Wesleyan  University;  Dr.  Robert  S.  Gilmour  from  the 
University  of  Connecticut;  and  Dr.  Chester  Newland  from  George 
Mason  University. 

Panel  No.  3  will  consist  of  Ms.  Mary  Jane  Norville  from  the  Na- 
tional Federation  of  Independent  Business  and  Mr.  Richard  Leigh- 
ton  speaking  for  the  U.S.  Chamber  of  Commerce. 

We  have  our  agenda  and  at  the  end  of  this  meeting  we  will  put 
in  the  record  a  summary  of  legislation  that  has  been  pending  or 
that  has  been  in  the  courts  since  the  decision  of  the  Chadha  case. 

Now,  then  we  will  call  our  first  witnesses,  having  to  do  with  the 
subject  that  I  have  discussed.  The  first  witness  is  Hon.  Theodore  B. 
Olson,  Assistant  Attorney  General,  Office  of  Legal  Counsel,  Depart- 
ment of  Justice;  Hon.  George  W.  Douglas,  Commissioner,  Federal 
Trade  Commission;  and  Mr.  Christopher  C.  DeMuth,  Administrator 
for  Information  and  Regulatory  Affairs,  Office  of  Management  and 
Budget. 

Mr.  DeMuth  is  not  here — he  will  be  along,  I  understand,  a  little 
bit  later. 

Well,  Mr.  Olson,  we  are  very  much  pleased  to  hear  you  and  we 
welcome  your  statement. 

STATEMENT  OF  HON.  THEODORE  B.  OLSON,  ASSISTANT  ATTOR- 
NEY GENERAL,  OFFICE  OF  LEGAL  COUNSEL,  DEPARTMENT  OF 
JUSTICE 

Mr.  Olson.  Thank  you,  Mr.  Chairman. 

The  Chairman.  Would  you  like  to  make  any  statement? 

Mr.  LoTT.  No,  sir. 

The  Chairman.  Go  right  ahead. 

Mr.  Olson.  Thank  you,  Mr.  Chairman,  and  members  of  the  com- 
mittee for  affording  me  the  opportunity  to  appear  before  you  today 
on  behalf  of  the  administration  to  discuss  the  impact  of  the  Su- 
preme Court's  decision  in  INS  v.  Chadha,  103  S.  Ct.  2764  (1983),  on 
the  administrative  process,  particularly  in  light  of  the  several 
across-the-board  "regulatory  reform"  proposals  that  have  been  in- 
troduced in  Congress  or  discussed  since  the  Chadha  decision  was 
handed  down  on  June  23,  1983. 

To  begin,  I  would  like  to  note  that  in  many  ways  the  impact  of 
the  Chadha  case  has  been  considerably  less  draconian  than  was 
predicted  by  many  commentators  both  prior  to  and  after  the 
Court's  decision. 
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Chadha  has  not  resulted  in  a  dramatic  shift  of  power  away  from 
Congress  and  toward  the  President,  nor  has  Congress  acted  precipi- 
tously to  eliminate  or  circumscribe  delegations  of  authority  to  the 
executive  branch.  Rather,  both  Congress  and  the  executive  branch 
have  for  the  most  part  worked  together  in  a  reasoned  and  deliber- 
ate fashion  to  assess  the  long-range  effect  of  the  Chadha  decision, 
and  to  determine  whether  changes  should  be  made  to  accommodate 
the  legitimate  concerns  of  the  three  branches  that  share  power  in 
our  form  of  Government. 

The  hearings  being  held  by  this  committee  are  a  prime  example 
of  this  effort,  and  I  am  pleased  to  be  able  to  participate  in  this 
thoughtful  and  responsible  process. 

More  than  anything  else,  Chadha  provides  a  unique  opportunity 
for  a  badly  needed  reexamination  of  the  allocation  of  governmental 
power  and  accountability  in  this  country. 

Before  Chadha,  that  debate  was,  to  a  large  degree,  obscured  by 
constitutional  considerations.  With  that  debate  behind  us,  I  believe 
our  two  branches  can  focus  on  what  those  underlying  concerns  are, 
and  whether  there  are  steps  that  should  be  taken  to  improve  the 
efficiency  and  public  accountability  of  the  Federal  Government, 
consistent  with  the  "single,  finely  wrought  and  exhaustively  con- 
sidered, procedure  for  making  laws  that  is  embodied  in  the  Consti- 
tution." 

Much  of  the  current  discussion  of  possible  legislative  steps  to  be 
taken  post-Chadha  has  focused  on  oversight  and  control  over  the 
rulemaking  authority  of  Federal  agencies. 

While  there  is  no  constitutional  basis  for  distinguishing  between 
rulemaking  by  Federal  agencies  and  other  actions  by  those  agen- 
cies taken  pursuant  to  delegated  authority,  rulemaking  is  per- 
ceived as  a  form  of  lawmaking  more  often  than  most  other  meth- 
ods by  which  the  executive  implements  laws. 

This  perception  is  particularly  prevalent  if  the  standards  in  a 
statute  governing  the  exercise  of  rulemaking  authority  are  broad 
and  open-ended.  The  task  the  agency  must  perform  is  to  fill  the  in- 
terstices left  by  Congress  when  it  passed  the  statutory  scheme— a 
task  that  in  many  cases  requires  the  agency  to  make  its  best  guess 
as  to  what  Congress  intended  to  be  done. 

Such  a  system  understandably  will  sometimes  provoke  consider- 
able controversy  over  whether  the  agency  has  reached  the  correct 
conclusions  regarding  legislative  intent. 

Perhaps  even  more  importantly,  the  concern  with  regulatory 
reform  stems  from  a  sense  that  the  Federal  agencies  may  be  "out 
of  control"  exercising  considerable  authority  over  the  lives  of  indi- 
viduals and  the  conduct  of  business,  without  being  accountable  for 
how  such  authority  is  exercised. 

This  is  a  concern  that  this  administration  shares,  particularly 
with  respect  to  the  accountability  of  the  independent  regulatory 
agencies  and  commissions— the  "fourth  branch"  of  Government 
that  exists  largely  outside  the  day-to-day  control  of  either  the 
President  or  Congress. 

I  would  like  to  begin,  therefore,  by  addressing  some  issues  relat- 
ed to  the  President's  control  over  "independent"  regulatory  agen- 
cies within  the  executive  branch.  I  will  then  discuss  briefly  some  of 
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the  concerns  raised  by  various  proposals  for  enhancing  congression- 
al control  over  those  agencies  generally. 

An  issue  that  the  Court's  decision  in  Chadha  and  its  summary 
affirmances  in  the  FTC  "used  car  rule"  and  FERC  cases  has  high- 
lighted is  the  need  for  oversight  and  control  over  the  regulatory  au- 
thority exercised  by  the  "independent"  agencies.  As  stated  by 
former  Deputy  Attorney  General  Schmults,  "The  legislative  veto 
decisions  mark  an  appropriate  point  in  our  history  for  serious  reex- 
amination of  the  wisdom  of  the  creation  of  this  fourth  branch  of 
the  Government." 

Central  to  the  Court's  analysis  in  Chadha  is  the  well-founded 
proposition  that  the  Constitution  recognizes  only  three  branches  of 
Government — legislative,  executive,  and  judicial — and  that  the  re- 
spective spheres  of  power  of  those  three  branches  are  identifiable 
and  distinct. 

As  the  Court  recognized  in  Chadha,  the  fundamental  thrust  of 
the  tripartite  scheme  designed  by  the  Framers  was  to  ensure  that 
each  branch  fulfilled  the  functions  for  which  it  is  best  suited,  and 
that  each  branch  is  accountable  for  performance  of  those  functions. 

And,  the  Supreme  Court  reminded  us  that  the  division  of  powers 
among  the  three  branches  was  to  assure: 

As  nearly  as  possible  that  each  Branch  of  Government  would  confine  itself  to  its 
original  responsibility.  The  hydraulic  pressure  inherent  within  each  of  the  separate 
branches  to  exceed  the  outer  limits  of  its  power,  even  to  accomplish  desirable  objec- 
tives, must  be  resisted. 

It  is  difficult  to  reconcile  this  constitutional  scheme  with  the  re- 
ality of  regulation  by  the  mixed  assortment  of  commissions,  agen- 
cies, government  or  quasi-government  corporations,  authorities,  in- 
stitutions, and  boards  generally  referred  to  as  independent  regula- 
tory agencies. 

Historically,  the  premise  underlying  creation  of  such  independ- 
ent agencies  has  been  that  some  forms  of  regulation — primarily  ad- 
judication and  investigation — should  be  entrusted  to  nonpartisan 
experts  whose  decisions  are  free  from  political  supervision  by  the 
President. 

Whatever  its  original  validity,  however,  that  premise  now  seems 
questionable.  Today,  executive  branch  agencies  that  cannot  be 
characterized  as  independent  engage  in  rulemaking  in  a  functional- 
ly indistinguishable  fashion  from  the  so-called  independents,  and 
many  of  the  responsibilities  and  functions  of  the  independent  agen- 
cies overlap  considerably  with  responsibilities  and  functions  placed 
by  Congress  in  other  executive  branch  agencies. 

By  and  large,  those  independent  agencies  are  not  cohesive,  cen- 
trally managed,  or,  most  important  from  a  constitutional  stand- 
point, accountable  in  any  effective  way  to  the  Congress  or  the 
President,  those  organs  of  Government  to  whom  the  Founders  gave 
exclusive  power  to  make  and  to  execute  the  laws. 

In  the  wake  of  Chadha,  it  is  appropriate  to  reexamine  whether 
responsibility  for  administrative  and  regulatory  execution  and  en- 
forcement of  our  laws  should  be  vested  in  governmental  entities 
that  are  not  accountable  to  our  elected  President. 

Alexander  Hamilton  explained  in  The  Federalist  No.  70  why  he 
opposed  diffusing  the  Executive  power  in  the  hands  of  largely  unac- 
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countable  individuals,  in  words  that  are  equally  applicable  to  our 
system  of  unaccountable  commissions  and  agencies. 

The  plurality  of  the  Executive  tends  to  deprive  the  people  of  the  two  greatest  secu- 
rities they  can  have  for  the  faithful  exercise  of  any  delegated  power,  first,  the  re- 
straints of  public  opinion,  which  lose  their  efficacy  as  well  on  account  of  the  division 
of  the  censure  attendant  on  bad  measures  among  a  number,  as  on  account  of  the 
uncertainty  on  whom  it  ought  to  fall;  and  secondly,  the  opportunity  of  discovering 
with  facility  and  clearness  the  misconduct  of  the  persons  they  trust,  in  order  either 
to  their  removal  from  office,  or  to  their  actual  punishment  in  cases  which  admit  of 
it. 

We  believe  that  some  of  the  energy  being  expended  in  seeking 
alternatives  to  legislative  vetoes  should  be  channeled  into  efforts  to 
return  lawmaking  and  lawexecuting  authority  to  the  political 
branches  of  the  Government,  as  intended  so  clearly  by  the  Framers 
of  the  Constitution. 

As  a  beneficial  byproduct,  this  process  might  well  expose  govern- 
mental authority  that  is  not  only  lodged  improperly  in  various  po- 
litically unaccountable  agencies,  but  is  not  even  the  proper  busi- 
ness of  the  Federal  Government.  The  primary  objective,  however, 
should  be  to  reaffirm  that  in  our  system  governmental  power  must 
be  allocated  in  a  manner  that  allows  for  direct  political  account- 
ability in  the  spheres  of  lawmaking  and  lawexecuting. 

Several  of  the  regulatory  reform  bills  or  proposals  that  have 
been  advanced  in  the  wake  of  Chadha  would  enhance,  to  a  greater 
or  lesser  extent,  the  accountability  of  the  independent  agencies  to 
the  executive  branch,  at  least  with  respect  to  the  rulemaking  func- 
tions of  those  agencies. 

Both  S.  1080  and  H.R.  3939,  for  example,  would  include  inde- 
pendent agencies  and  commissions  within  the  definition  of  agency 
for  the  purposes  of  those  bills.  [See  pps.  43  and  121.]  Since  those  bills 
would  give  the  President  the  authority  to  establish  procedures  for 
agency  compliance  with  the  detailed  provisions  requiring  a  regula- 
tory analysis  for  every  major  rule,  the  authority  to  monitor, 
review,  and  ensure  agency  implementation  of  such  procedures,  and 
the  authority  to  designate  major  rules,  the  President  would  have  a 
measure  of  control  over  rulemaking  by  the  independent  agencies. 

The  Administrative  Conference  of  the  United  States,  which  has 
given  much  thought  to  this  issue,  has  discussed  the  alternative  of 
creating  a  super-agency  within  the  executive  branch  that  would  be 
responsible  for  review  of  the  rules  of  all  agencies,  and  that  would 
provide  a  single  agency  as  a  focus  for  oversight  of  agency  rulemak- 
ing. 

I  would  note  that,  to  a  certain  extent,  this  super-agency  concept 
already  exists  in  the  Office  of  Management  and  Budget  under  Ex- 
ecutive Order  12291,  although  that  Executive  order  does  not  re- 
quire compliance  by  independent  agencies  and  commissions. 

I  do  not  mean  to  suggest  that  the  administration  endorses  any  of 
the  particular  proposals  that  would  provide  for  increased  executive 
branch  control  over  the  rulemaking  of  these  so-called  independent 
agencies.  Nonetheless,  I  believe  the  time  has  come  to  give  very  seri- 
ous consideration  to  the  problems  of  unaccountability  of  the  inde- 
pendent agencies,  which,  after  all,  execute  the  law  and,  therefore, 
functionally  belong  as  a  part  of  the  executive  branch. 
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I  would  also  like  to  make  some  general  observations  about  the 
question  of  enhancing  congressional  review  of  Federal  agencies' 
rulemaking  in  the  aftermath  of  Chadha.  Christopher  DeMuth,  the 
Administrator  for  Information  and  Regulatory  Affairs  of  the  Office 
of  Management  and  Budget,  will  discuss  this  subject  in  more  detail. 

My  observations  here  are  general,  and  I  will  not  attempt  to  ad- 
dress each  and  every  facet  of  the  pending  regulatory  reform  pro- 
posals. 

First,  I  would  like  to  highlight  what  I  believe  to  be  the  funda- 
mental problem  that  is  not  addressed  by  any  of  the  various  propos- 
als to  give  Congress  an  opportunity  to  review  agency  rules  through 
a  joint  resolution  of  approval  or  disapproval  mechanism. 

While  for  the  most  part  these  mechanisms  would  satisfy  minimal 
constitutional  requirements  for  legislation,  they  fail  to  ameliorate 
the  basic  difficulty  confronting  agencies  that  are  delegated  rule- 
making authority — that  the  statutory  criteria  under  which  such 
authority  is  granted  are  in  all  too  many  cases  not  well  defined,  are 
too  broad,  and  provide  only  limited  guidance  to  the  agencies  in  the 
exercise  of  their  discretion. 

I  can  only  echo  the  words  of  former  Assistant  Attorney  General 
Rose,  who  observed  in  a  statement  transmitted  last  fall  to  the  Sub- 
committee on  Administrative  Practice  and  Procedures  of  the 
Senate  Judiciary  Committee,  on  the  Bumpers  Amendment  in  S. 
1080,  which  raises  many  of  the  same  concerns  that  the  congression- 
al review  provisions  of  that  bill  and  H.R.  3939  raise: 

*  *  *  that  the  roots  of  agency  activism  more  often  lie  in  the  vaguely-defined  ob- 
jectives and  standards  found  in  many  regulatory  statutes.  Of  course,  general  delega- 
tions of  power  to  administrative  agencies  are  inevitable,  given  the  sophistication 
and  complexity  of  the  technical  areas  covered  by  many  regulatory  statutes  and  the 
institutional  constraints  upon  the  time  and  resources  of  Congress. 

However,  *  *  *  Congress  has  frequently  asked  the  agencies  to  make  the  basic,  vi- 
tally important  policy  choices  that,  at  least  in  theory,  are  more  properly  for  the  leg- 
islature to  make.  To  the  extent  that  agencies  have  misread  the  direction  that  Con- 
gress intended  them  to  take,  we  believe  that  Congress— and  not  the  courts — should 
be  responsible  for  articulating  regulatory  policies. 

To  the  extent  that  statutes  give  the  agencies  clear,  precise  guid- 
ance as  to  how,  and  to  what  ends,  discretion  should  be  exercised, 
all  our  jobs  would  be  easier.  The  executive  branch  would  have  a 
clearer  view  of  its  responsibility  to  execute  the  laws,  and  therefore 
would  be  better  able  to  keep  administrative  agencies  politically  ac- 
countable; Congress  would  not  be  faced  with  ajgency  rulemaking 
that  distorts  or  exceeds  what  Congress  intended  in  the  statute;  and 
the  courts  would  be  better  able  to  determine  whether  particular 
agency  action  lies  within  the  scope  intended  by  Congress  when  it 
delegated  the  authority  in  question. 

Most  importantly,  this  process  would  be  more  fully  in  accord 
with  the  law-making  and  law-executing  processes  envisioned  by  the 
Framers  of  the  Constitution,  processes  that  were  intended  to  be  po- 
litical and  subject  to  democratic  controls. 

By  contrast,  some  of  the  congressional  review  proposals  that 
have  been  advanced,  particularly  those  that  would  require  congres- 
sional approval  by  joint  resolution  of  agency  rules,  would  not  be 
wholly  compatible  with  the  Framers'  view  of  how  the  Government 
should  work. 
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I  do  not  believe  that  the  Framers  envisioned  a  legislative  process 
in  which  no  issues  of  national  importance— and,  therefore,  worthy 
of  congressional  attention— could  ever  be  resolved  with  a  reasona- 
ble degree  of  certainty  because  Congress  would  reserve  to  itself  an 
opportunity  and  a  power  to  redebate  its  prior  decisions  on  a  con- 
tinuing basis  through  a  veto  power  over  implementing  regulations. 

Rather,  what  the  Framers  envisioned  was  that  Congress  would 
make  laws  with  reasonable  specificity,  reflecting  policy  judgments 
and  decisions  that  then  would  guide  the  Executive  in  execution  of 
those  laws. 

Of  course,  making  the  political  choices  that  must  be  made  m 
order  to  give  clear,  precise  policy  guidance  to  administrative  agen- 
cies is  not  easy.  In  the  past,  the  legislative  veto  mechanism  has 
often  been  rationalized  as  an  attractive  substitute  for  making  those 
difficult  choices,  by  giving  Congress  leverage  to  pull  back  particu- 
lar agency  decisions  and  take  another  look,  free  of  executive 
branch  input  or  veto. 

Yet,  I  think  it  is  relatively  clear  that  the  legislative  veto  mecha- 
nism, in  addition  to  its  constitutional  infirmities,  simply  has  not 
been  effective  in  checking  agency  abuses  and  has,  in  fact,  sublimi- 
nally  encouraged  the  passage  of  vague  and  overly  broad  delegations 
of  authority. 

Although  there  has  not  been  any  relevant  experience  with  regu- 
latory veto  mechanisms,  such  as  those  in  H.R.  3939  and  S.  1080,  we 
believe  that  such  mechanisms  would  be  similarly  counterproduc- 
tive and  would  mask,  rather  than  relieve,  the  fundamental  prob- 
lem of  clearly  articulating  public  policies  in  law. 

In  addition,  we  have  serious  concerns  about  the  workability  of 
the  various  congressional  review  mechanisms  that  have  been  pro- 
posed. Most  of  these  proposals  impose  rigid  timetables  upon  Con- 
gress and  its  committees  to  introduce,  debate,  report  upon,  and 
enact  literally  thousands  of  resolutions  every  year. 

The  cumulative  burden  of  such  paperwork  could  overwhelm  com- 
mittee staffs,  and  the  possibilities  for  stalemate  and  delay  would  be 
virtually  endless.  Even  assuming  that  Congress  could  always  over- 
come these  obstacles  and  meet  its  self-imposed  deadlines,  I  have  se- 
rious questions  about  the  quality  of  the  decisions  that  would  result 
from  such  a  process. 

Would  only  2  hours  of  debate,  for  example,  give  Congress  ade- 
quate opportunity  to  explore  and  evaluate  the  merits  of  a  complex 
major  rule  promulgated  after  years  of  agency  proceedings  pursuant 
to  a  statute,  such  as  the  Clear  Air  Act,  that  itself  had  been  the 
product  of  years  of  congressional  deliberation,  not  to  mention  the 
procedural  deliberative  process  prescribed  by  the  Administrative 
Procedure  Act? 

The  Framers  understood  that,  to  the  extent  Congress  as  a  body 
were  to  become  seriously  involved  in  the  process  of  reviewing  the 
substance  of  every  detailed,  complex,  and  elaborate  rule,  it  would 
likely  become  hopelessly  mired  in  details. 

Thomas  Jefferson  wrote  nearly  200  years  ago  that: 

Nothing  is  so  embarrassing  nor  so  mischievous,  in  a  great  assembly,  as  the  details 
of  execution.  The  smallest  trifle  of  that  kind  occupies  as  long  as  the  most  important 
act  of  legislation,  and  takes  place  of  everything  else.  Let  any  man  recollect,  or  look 
over,  the  files  of  Congress;  he  will  observe  the  most  important  propositions  hanging 
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over,  from  week  to  week,  and  month  to  month,  till  the  occasions  have  past  them, 
and  the  thing  never  done.  I  have  ever  viewed  the  executive  details  as  the  greatest 
cause  of  evil  to  us,  because  they  in  fact  place  us  as  if  we  had  no  Federal  head,  by 
diverting  the  attention  of  that  head  from  great  to  small  subjects. 

Although  the  actual  impact  may  differ  with  the  various  propos- 
als that  have  been  advanced,  it  also  seems  evident  that  there  is 
considerable  potential  for  injecting  massive  delay,  uncertainty,  and 
paperwork  into  the  administrative  process  without  any  substantial 
countervailing  benefit,  and  for  creation  of  difficult  problems  of  in- 
terpretation in  judicial  review  of  agency  rulemaking  decisions. 

Finally,  I  think  we  have  to  ask  whether  the  various  proposed 
congressional  review  procedures  offer  any  discernible  improvement 
over  the  process  currently  available  for  reviewing  agency  rulemak- 
ing. 

I  do  not  think  they  do.  Under  Executive  Order  12291,  the  Presi- 
dent, through  the  Office  of  Management  and  Budget,  maintains 
considerable  oversight  over  the  process  of  rulemaking  by  the  nonin- 
dependent  executive  branch  agencies,  both  to  ensure  that  the  agen- 
cies scrutinize  carefully  the  legal  and  factual  basis  for  major  rules 
in  order  that  those  rules  maximize  social  benefits  and  minimize 
costs  to  the  extent  permitted  by  law,  and  to  ensure  a  consistent, 
well-reasoned  administration-wide  approach  to  policies  for  which 
the  executive  branch  is  responsible. 

Once  the  agency  has  done  the  regulatory  impact  analysis  re- 
quired by  Executive  Order  12291  for  a  major  rule  and  published 
the  rule  in  the  Federal  Register,  Congress  has  time  to  inform  itself 
about,  and  legislatively  to  block,  offensive  rules,  as  it  has  done  in 
the  past  in  exceptional  cases  on  an  ad  hoc  basis. 

Perhaps  more  important,  there  is  a  constant,  informal  and  ongo- 
ing dialogue  between  every  Federal  agency  and  Congress.  That 
dialog  serves  both  to  inform  Congress  of  the  agency's  plans  and  in- 
terpretations of  its  statutory  authority,  and  to  give  the  agencies  in- 
formation about  congressional  concerns  and  views. 

This  process  is  supplemented  by  the  considerable  political  influ- 
ence that  Congress  can  bring  to  bear  on  the  agencies,  through  the 
authorization  and  appropriations  process  and  through  legislative 
hearings  and  inquiries. 

The  process  generally  works  quite  well,  although  I  am  sure  there 
are  many  cases  in  which  the  executive  branch  could  improve  the 
lines  of  informal  communication  with  the  various  committees  of 
Congress,  and  I  would  hope  that  we  are  trying  to  do  so,  particular- 
ly in  the  wake  of  the  Chadha  decision. 

In  sum,  let  me  say  that  there  should  be  no  doubt  regarding  this 
administration's  concern  about  excessive  and  abusive  agency  ac- 
tions, and  about  our  interest  in  taking  a  hard  look  at  the  need  for 
reform.  One  area  in  which  both  branches  can,  I  believe,  successful- 
ly focus  their  attention,  is  the  need  to  gain  control  over  the  so- 
called  independent  agencies,  and  to  make  those  agencies  directly 
accountable  for  the  choices  they  make  in  executing  and  enforcing 
the  law. 

We  look  forward  to  working  with  you  to  achieve  that  end.  With 
respect  to  the  question  of  enhanced  congressional  review  of  rule- 
making, however,  we  would  caution  against  any  quick  fixes.  There 
is  no  more  reason  to  believe  that  the  proposed  regulatory  vetoes 
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would  solve  any  problems  or  make  the  Government  work  better, 
than  to  believe  that  legislative  vetoes  would  be  a  panacea  for 
overly  broad  delegations  of  rulemaking  authority. 

That  is  where  we  should  focus  our  efforts — on  making  the  hard 
policy  choices  required  by  disciplined  law  making.  The  regulatory 
veto  proposals  would  only  divert  that  essential  effort,  and  would  in- 
evitably complicate,  delay,  and  frustrate  operation  of  the  law- 
making and  law-executing  process  as  the  Framers  envisioned  it. 

Thank  you, 

[Mr.  Olson's  prepared  statement  follows:] 
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Mr.  Chairman  and  Members  of  the  Committee: 

Thank  you  for  affording  me  the  opportunity  to  appear 
before  you  today  on  behalf  of  the  Administration  to  discuss 
the  impact  of  the  Supreme  Court's  decision  in  INS  v.  Chadha, 
103  S.  Ct.  2764  (1983),  on  the  administrative  process,  parti- 
cularly in  light  of  the  several  across-the-board  "regulatory 
reform"  proposals  that  have  been  introduced  in  Congress  or 
discussed  since  the  Chadha  decision  was  handed  down  on  June  23, 
1983. 

To  begin,  I  would  like  to  note  that  in  many  ways  the 
impact  of  the  Chadha  case  has  been  considerably  less  draconian 
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than  was  predicted  by  many  commentat ->rs  both  prior  to  and 
after  the  Court's  decision.   Chadha  h^-  not  resulted  in  a 
dramatic  shift  of  power  away  from  Congress  and  toward  the 
President;  nor  has  Congress  acted  precipitously  to  eliminate 
or  circumscribe  delegations  of  authority  to  the  Executive 
Branch.   Rather,  both  Congress  and  the  Executive  Branch  have 
for  the  most  part  worked  together  in  a  reasoned  and  deliberate 
fashion  to  assess  the  long-range  effect  of  the  Chadha  decision, 
and  to  determine  whether  changes  should  be  made  to  accommodate 
the  legitimate  concerns  of  the  three  Branches  that  share 
power  in  our  form  of  government.   The  hearings  being  held  by 
this  Committee  are  a  prime  example  of  this  effort,  and  I  am 
pleased  to  be  able  to  participate  in  this  thoughtful  and 
responsible  process. 

More  than  anything  else,  Chadha  provides  a  unique  opportunity 
for  a  badly  needed  reexamination  of  the  allocation  of  governmental 
power  and  accountability  in  this  country.   Now  that  the  Supreme 
Court  has  definitively  disposed  of  the  constitutional  "cloud" 
created  by  use  of  the  legislative  veto  device  as  a  means  of 
retaining  Legislative  Branch  control  over  Executive  discretion, 
we  can  address  jointly  many  of  the  difficult  concerns  that 
encouraged  resort  to  the  legislative  veto  device.   Before 
Chadha,  that  debate  was,  to  a  large  degree,  obscured  by 
constitutional  considerations.   With  that  debate  behind 
us,  I  believe  our  two  Branches  can  focus  on  what  those  under- 
lying concerns  are,  and  whether  there  are  steps  that  should 
be  taken  to  improve  the  efficiency  and  public  accountability 
of  the  federal  government,  consistent  with  the  "single, 
finely  wrought  and  exhaustively  considered,  procedure  for 
making  laws  that  is  embodied  in  the  Constitution."   INS  v. 
Chadha,  103  S.  Ct.  at  2784. 

Much  of  the  current  discussion  of  possible  legislative 
steps  to  be  taken  post-Chadha  has  focused  on  oversight  and 
control  over  the  rulemaking  authority  of  federal  agencies 
that  engage  in  substantial  administrative  and  regulatory 
activities.   The  subject  of  regulatory  reform  is,  of  course, 
not  new,  and  the  Department  of  Justice  has  commented  in  the 
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past  on  a  number  of  such  proposals.  \_/     I  can  fully  appreciate, 
however,  why  regulatory  reform  has  a  new  impetus  in  the  wake 
of  Chadha.   Whil«  there  is  no  constitutional  basis  for  distin- 
guishing between  rulemaking  by  federal  agencies  and  other 
actions  by  those  agencies  taken  pursuant  to  delegated  authority, 
-  rulemaking  is  perceived  as  a  form  of  "lawmaking"  more  often 
•K  than  most  other  methods  by  which  the  Executive  implements 
laws.   This  perception  is  particularly  prevalent  if  the 
standards  in  a  statute  governing  the  exercise  of  rulemaking 
authority  are  broad  and  open-ended.   The  task  the  agency  must 
perform  is  to  fill  the  interstices  left  by  Congress  when 
it  passed  the  statutory  scheme  —  a  task  that  in  many  cases 
requires  the  agency  to  make  its  best  guess  as  to  what  Congress 
intended  to  be  done.   Such  a  system  understandably  will 
sometimes  provoke  considerable  controversy  over  whether  the 
agency  has  reached  the  correct  conclusions  regarding  legislative 
intent. 

perhaps  even  more  importantly,  the  "concern  with  regulatory 
reform  stems  from  a  sense  that  the  federal  agencies  may  be 
"out  of  control,"  exercising  considerable  authority  over  the 
lives  of  individuals  and  the  conduct  of  business,  without 
being  accountable  for  how  such  authority  is  exercised.  2^/ 
This  is  a  concern  that  this  Administration  shares,  particu- 
larly with  respect  to  the  accountability  of  the  independent 
regulatory  agencies  and  commissions  —  the  "fourth  branch"  of 
Government  that  exists  largely  outside  the  day-to-day  control 
of  either  the  President  or  Congress.   I  would  like  to  begin, 
therefore,  by  addressing  some  issues  related  to  the  President's 
control  over  "independent"  regulatory  agencies  within  the 
Executive  Branch.   I  will  then  discuss  briefly  some  of  the 


T7   See  Statement  of  Jonathan  C.  Rose,  Assistant  Attorney 
General,  Office  of  Legal  Policy,  Before  the  Committee  on 
the  Judiciary,  Subcommittee  on  Administrative  Practice  and 
Procedure,  United  States  Senate,  Concerning  S.  1080,  the 
Regulatory  Reform  Act  (Sep.  21,  1983);  Statement  of  Theodore  B. 
Olson,  Assistant  Attorney  General,  Office  of  Legal  Counsel, 
Before  the  Committee  on  Rules,  Subcommittee  on  Rules,  United 
States  House  of  Representatives,  Concerning  the  Legislative 
Veto  and  Congressional  Review  of  Agency  Rules  (Oct.  7,  1981). 

2/   See  Sierra  Club  v.  Costle,  657  F.2d  298,  405-06  (D.C.  Cir. 
1981). 
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concerns  raised  by  various  proposals  for  enhancing  congressional 
control  over  those  agencies. 

Presidential  Control  over  Independent  Regulatory  Agencies 
An  issue  that  the  Court's  decision  in  Chadha  and  its 
summary  affirmances  in  the  FTC  "used  car  rule"  and  FERC 
cases  2/  ^^s  highlighted  is  the  need  for  oversight  and  control 
over  the  regulatory  authority  exercised  by  the  so-called 
"independent"  agencies  and  commissions.   As  stated  by  former 
Deputy  Attorney  General  Schmults  before  a  subcommittee  of  the 
House  Committee  on  the  Judiciary  on  July  18,  1983,  "[Tlhe 
legislative  veto  decisions  mark  an  appropriate  point  in  our 
history  for  serious  reexamination  of  the  wisdom  of  the  creation 
of  this  'fourth  branch  of  the  Government  .  .  .  .'"4^/ 

Central  to  the  Court's  analysis  in  Chadha  is  the  well- 
founded  proposition  that  the  Constitution  recognizes  only 
three  Branches  of  Government  —  Legislative,  Executive,  and 
Judicial  —  and  that  the  respective  spheres  of  power  of  those 
three  Branches  are  identifiable  and  distinct: 

Although  not  'hermetically'  sealed  from  one 
another,  the  powers  delegated  to  the  three 
Branches  are  functionally  identifiable. 
When  any  Branch  acts,  it  is  presumptively 
exercising  the  power  the  Constitution 
has  delegated  to  it.   When  the  Executive 
acts,  it  presumptively  acts  in  an  executive 
or  administrative  capacity  as  defined  in 
Art.  II.   And  when  .  .  .  Congress  purports 
to  act,  it  is  presumptively  acting  within 
its  assigned  sphere. 
103  S.  Ct.  at  2784  (citations  omitted).   As  the  Court  recognized 
in  Chadha,  the  fundamental  thrust  of  the  tripartite  scheme 


3/   Process  Gas  Consumers  Corp.  v.  Consumers  Energy  Council  of 
America,  103  S.  Ct.  3556  (1983). 

4/   Statement  of  Edward  C.  Schmults,  Deputy  Attorney  General, 
Before  the  Subcommittee  on  Administrative  Law  and  Governmental 
Relations  of  the  House  Committee  on"  the  Judiciary  Concerning 
Legislative  Veto,  at  5  (July  19,  1983),  quoting  Process  Gas 
Consumers  Group  v.  Consumers  Energy  Council  of  America, 
103  S.  Ct.  at  3558  (White,  J.,  dissenting). 
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designed  by  the  Framers  was  to  ensure  that  each  Branch  fulfilled 
the  functions  for  which  it  is  best  suited,  and  that  each  Branch 
is  accountable  for  performance  of  those  functions.   And,  the 
Supreme  Court  reminded  us  that  the  division  of  powers  among  the 
three  Branches  was  to  assure 

as  nearly  as  possible,  that  each  Branch 

of  government  would  confine  itself  to  Its 

original  responsibility.   The  hydraulic 

pressure  inherent  within  each  of  the 

separate  branches  to  exceed  the  outer 

limits  of  its  power,  even  to  accomplish 

desirable  objectives,  must  be  resisted. 
Id. 

It  is  difficult  to  reconcile  this  constitutional  scheme 
with  the  reality  of  regulation  by  the  mixed  assortment  of 
commissions,  agencies,  government  or  quasi-government  corpora- 
tions, authorities,  institutions,  and  boards  generally  referred 
to  as  "independent"  regulatory  agencies.   Historically,  the 
premise  underlying  creation  of  such  "independent"  agencies 
has  been  that  some  forms  of  regulation  (primarily  adjudication 
and  investigation)  should  be  entrusted  to  nonpartisan  "experts" 
whose  decisions  are  free  from  "political"  supervision  by  the 
President.   See  H.  Bruff,  "Presidential  Power  and  Administrative 
Rulemaking,"  88  Yale  L.J.  451,  480  (1979).   Whatever  its 
original  validity,  however,  that  premise  now  seems  questionable. 
Today,  Executive  Branch  agencies  that  cannot  be  characterized 
as  "independent"  engage  in  rulemaking  in  a  functionally 
indistinguishable  fashion  from  the  so-called  "independents," 
and  many  of  the  responsibilities  and  functions  of  the  independent 
agencies  overlap  considerably  with  responsibilities  and 
functions  placed  by  Congress  in  other  Executive  Branch  agencies. 
In  fact,  in  the  recent  past  Congress  has  seen  fit  to  transfer 
to  Executive  Branch  agencies  some  functions  performed  by 
these  "independent"  agencies.   For  example,  in  1978  Congress 
transferred  a  number  of  functions  exercised  by  the  Civil 
Aeronautics  Board  with  respect  to  interstate  and  overseas  air 
transportation  to  the  Department  of  Transportation  and  the 


725 

Department  of  Justice.   Pub.  L.  No.  95-504,  S  40(a),  92  Stat. 
1744,  49  U.R.C.  <  1551. 

By  and  large,  those  independent  agencies  are  not  cohesive, 
centrally  managed,  or,  most  important  from  a  constitutional 
standpoint,  accountable  in  any  effective  way  to  the  Congress 
or  the  President,  those  organs  of  Government  to  whom  the 
Founders  gave  exclusive  power  to  make  and  to  execute  the 
laws.   In  the  wake  of  Chadha,  it  is  appropriate  to  reexamine 
whether  responsibility  for  administrative  and  regulatory 
execution  and  enforcement  of  our  laws  should  be  vested  in 
governmental  entities  that  are  not  accountable  to  our  elected 
President.   Alexander  Hamilton  explained  in  The  Federalist 
No.  70  why  he  opposed  diffusing  the  executive  power  in  the 
hands  of  largely  unaccountable  individuals,  in  words  that  are 
equally  applicable  to  our  system  of  unaccountable  commissions ' 
and  agencies: 

The  plurality  of  the  Executive  tends  to 
deprive  the  people  of  the  two  greatest 
securities  they  can  have  for  the  faithful 
exercise  of  any  delegated  power,  first,  the 
restraints  of  public  opinion,  which  lose 
their  efficacy  as  well  on  account  of  the 
division  of  the  censure  attendant  on  bad 
measures  among  a  number,  as  on  account  of 
the  uncertainty  on  whom  it  ought  to  fall; 
and  secondly,  the  opportunity  of  discovering 
with  facility  and  clearness  the  misconduct 
of  the  persons  they  trust,  in  order  either 
to  their  removal  from  office,  or  to  their 
actual  punishment  in  cases  which  admit  of  it. 
We  believe  that  some  of  the  energy  being  expended  in  seeking 
alternatives  to  legislative  vetoes  should  be  channeled  into 
efforts  to  return  lawmaking  and  lawexecuting  authority  to  the 
political  branches  of  the  Government,  as  intended  so  clearly 
by  the  Framers  of  the  Constitution.   As  a  beneficial  byproduct, 
this  process  might  well  expose  governmental  authority  that  is 
not  only  lodged  improperly  in  various  politically  unaccountable 
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agencies,  but  is  not  even  the  proper  business  of  the  federal 
government.   The  primary  objective,  however,  should  be  to 
reaffirm  that,  in  our  system,  governmental  power  must  be  allo- 
cated in  a  manner  that  allows  for  direct  political  accountability 
in  the  spheres  of  lawmaking  and  lawexecuting. 

Several  of  the  regulatory  reform  bills  or  proposals  that 
have  been  advanced  in  the  wake  of  Chadha  would  enhance,  to  a 
greater  or  lesser  extent,  the  accountability  of  the  independent 
agencies  to  the  Executive  Branch,  at  least  with  respect  to 
the  rulemaking  functions  of  those  agencies.   Both  S.  1080  and 
H.R.  3939,  for  example,  would  include  independent  agencies  and 
commissions  within  the  definition  of  "agency"  for  the  purposes 
of  those  bills.   Since  those  bills  would  give  the  President  the 
authority  to  establish  procedures  for  agency  compliance  with 
the  detailed  provisions  requiring  a  regulatory  analysis  for 
every  "major  rule,"  the  authority  to  monitor,  review,  and 
ensure  agency  implementation  of  such  procedures,  and  the 
authority  to  designate  "major  rules,"  the  President  would 
have  a  measure  of  control  over  rulemaking  by  the  independent 
agencies.   The  Administrative  Conference  of  the  United  States, 
which  has  given  much  thought  to  this  issue,  has  discussed  the 
alternative  of  creating  a  "super-agency*  within  the  Executive 
Branch  that  would  be  responsible  for  review  of  the  rules  of 
all  agencies,  and  that  would  provide  a  single  agency  as  a 
focus  for  oversight  of  agency  rulemaking.   I  would  note  that, 
to  a  certain  extent,  this  "super-agency"  concept  already 
exists  in  the  Office  of  Management  and  Budget,  under  Executive 
Order  12291,  although  that  Executive  Order  does  not  require 
compliance  by  independent  agencies  and  commissions. 

I  do  not  mean  to  suggest  that  the  Administration  endorses 
any  of  the  particular  proposals  that  would  provide  for  increased 
Executive  Branch  control  over  the  rulemaking  of  these  so-called 
independent  agencies.   Nonetheless,  I  believe  the  time  has 
come  to  give  very  serious  consideration  to  the  problems  of 
unaccountability  of  the  independent  agencies,  which,  after 
all,  execute  the  law  and  therefore  functionally  belong  as  a 
part  of  the  Executive  Branch,  and  to  come  up  with  reasonable, 
and  reasoned,  solutions. 
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Congressional  Review  of  Rulemaking 
I  would  also  like  to  make  some  general  observations  about 
the  question  of  enhancing  congressional  review  of  federal 
agencies'  rulemaking  in  the  aftermath  of  Chadha.   Christopher 
DeMuth,  the  Administrator  for  Information  and  Regulatory 
Affairs  of  the  Office  of  Management  and  Budget,  has  recently 
succinctly  identified  the  relevant  question:   "Should  the 
President  and  Congress  agree,  through  legislation,  to  procedures 
that  would  approximate  the  defunct  legislative  vetoes  over 
some  or  all  agency  rules,  while  avoiding  their  constitutional 
pitfalls?"  5/  The  Administration  has  serious  concerns  about 
the  viability  of  some  of  the  provisions  of  H.R.  3939  and 
S.  1080.   My  observations  here  are  general,  and  I  will  not 
attempt  to  address  each  and  every  facet  of  the  pending  regulatory 
reform  proposals. 

First,  I  would  like  to  highlight  what  I  believe  to  be 
the  fundamental  problem  that  is  not  addressed  by  any  of  the 
various  proposals  to  give  Congress  a  "second  shot"  at  reviewing 
agency  rules  through  a  joint  resolution  of  approval  or  disappro- 
val mechanism.   While  for  the  most  part  these  mechanisms  would  i 
satisfy  minimal  constitutional  requirements  for  legislation,  y 


57  Statement  of  Christopher  DeMuth,  Administrator  for  Information 
and  Regulatory  Affairs,  Office  of  Management  and  Budget,  Before 
the  Subcommittee  on  Administrative  Practice  and  Procedure  of 
the  Committee  on  the  Judiciary,  United  States  Senate,  on  Legis- 
lative Veto  (Feb.  8,  1984). 

6^/  H.R.  3939  and  S.  1080  (as  amended  by  Chairman  Grassley's 
amendment  no.  2655)  would  both  require  congressional  approval 
by  joint  resolution  of  "major  rules"  and  would  authorize 
congressional  disapproval  by  joint  resolution  of  "nonmajor" 
rules.   The  Department  of  Justice  has  consistently  taken 
the  position  that  action  by  joint  resolution  satisfies  the 
bicameralism  and  presentment  requirements  of  the  Constitution, 
because  joint  resolutions  are  passed  by  both  Houses  and 
presented  to  the  President  for  signature  or  veto.   However, 
both  bills  currently  provide  that  one  House  may  speed  up  the 
effective  date  of  a  rule,  by  acting  or  failing  to  act  on 
joint  resolutions  of  approval  or  disapproval  prior  to  expiration 
of  the  prescribed  waiting  period.   In  Chadha ,  the  Supreme 
Court  held  that  such  action,  taken  by  one  House  with  "the 
purpose  and  effect  of  altering  the  legal  rights,  duties  and 
relations  of  persons  .  .  .  outside  the  legislative  branch," 
would  be  "essentially  legislative  in  purpose  and  effect," 
INS  V.  Chadha,  103  S.  Ct.  at  2784,  and  would  therefore 
"require  action  in  conformity  with  the  express  procedures  of 
the  Constitution's  prescription  for  legislative  action: 
passage  by  a  majority  of  both  Houses  and  presentment  to  the 
President."  Id.  at  2787.   Because  these  provisions  of  S.  1080 
and  H.R.  3939  conform  to  neither  procedure  for  legislative 
action,  they  are  unconstitutional. 
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they  fail  to  ameliorate  the  basic  difficulty  confronting 
agencies  that  are  delegated  rulemaking  authority,  viz. ,  that 
the  statutory  criteria  under  which  such  authority  is  granted 
are  in  all  too  many  cases  not  well-defined,  are  too  broad, 
and  provide  only  limited  guidance  to  the  agencies  in  the  exer- 
cise of  their  discretion.   I  can  only  echo  the  words  of  former 
Assistant  Attorney  General  Rose,  in  a  statement  transmitted 
last  fall  to  the  Subcommittee  on  Administrative  Practice  and 
Procedures  of  the  Senate  Judiciary  Committee,  on  the  "Bumpers 
Amendment"  in  S.  1080,  which  raises  many  of  the  same  concerns 
that  the  congressional  review  provisions  of  that  bill  and 
H.R.  3939  raise: 

While  we  agree  that  some  agencies  have 
acted  beyond  the  limits  of  their  authority, 
we  believe  that  the  roots  of  agency  activism 
more  often  lie  in  the  vaguely-defined  objec- 
tives and  standards  found  in  many  regulatory 
statutes.   Of  course,  general  delegations  of 
power  to  administrative  agencies  are  inevitable, 
given  the  sophistication  and  complexity  of  the 
technical  areas  covered  by  many  regulatory 
statutes  and  the  institutional  constraints 
upon  the  time  and  resources  of  Congress. 
However,  as  the  full  Senate  Judiciary  Committee 
acknowledged  in  its  report  last  Congress  on 
S.  1080  ,  .  .  ,  Congress  has  frequently 
asked  the  agencies  to  make  the  basic,  vitally 
important  policy  choices  that,  at  least  in 
theory,  are  more  properly  for  the  legislature 
to  make.   To  the  extent  that  agencies  have 
misread  the  direction  that  Congress  intended 
them  to  take,  we  believe  that  Congress  —  and 
not  the  courts  —  should  be  responsible  for 
articulating  regulatory  policies.  IJ 


7/   Statement  of  Jonathan  C.  Rose,  Assistant  Attorney  General, 
Office  of  Legal  Policy,  Before  the  Committee  on  the  Judiciary, 
Subcommittee  on  Administrative  Practice  and  Procedure,  United 
States  Senate,  Concerning  S.  1080,  The  Regulatory  Reform  Act 
(Sep.  21,  1983)  (footnote  omitted). 
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To  the  extent  that  statutes  give  the  agencies  clear, 
precise  guidance  as  to  how,  and  to  what  ends,  discretion 
should  be  exercised,  all  our  jobs  would  be  easier.   The 
Executive  Branch  would  have  a  clearer  view  of  its  responsibility 
to  execute  the  laws,  and  therefore  would  be  better  able  to 
keep  administrative  agencies  politically  accountable;  Congress 
would  not  be  faced  with  agency  rulemaking  that  distorts  or 
exceeds  what  Congress  intended  in  the  statute;  and  the  courts 
would  be  better  able  to  determine  whether  particular  agency 
action  lies  within  the  scope  intended  by  Congress  when  it 
delegated  the  authority  in  question.   Most  important,  this 
process  would  be  more  fully  in  accord  with  the  lawmaking  and 
lawexecuting  processes  envisioned  by  the  Frame rs  of  the 
Constitution,  processes  that  were  intended  to  be  political 
and  subject  to  democratic  controls. 

By  contrast,  some  of  the  congressional  review  proposals 
that  have  been  advanced,  particularly  those  that  would  require 
congressional  approval  by  joint  resolution  of  agency  rules, 
would  not  be  wholly  compatible  with  the  Framers*  view  of  how 
the  Government  should  work.   I  do  not  believe  that  the  Framers 
envisioned  a  legislative  process  in  which  no  issues  of  national 
importance  (and  therefore  worthy  of  congressional  attention) 
could  ever  be  resolved  with  a  reasonable  degree  of  certainty 
because  Congress  would  reserve  to  itself  an  opportunity  and  a 
power  to  redebate  its  prior  decisions  on  a  continuing  basis 
through  a  veto  power  over  implementing  regulations.   Rather, 
what  the  Framers  envisioned  was  that  Congress  would  make  laws 
with  reasonable  specificity,  reflecting  policy  judgments  and 
decisions  that  then  would  guide  the  Executive  in  execution  of 
those  laws. 

Of  course,  making  the  political  choices  that  must  be 
made  in  order  to  give  clear,  precise  policy  guidance  to 
administrative  agencies  is  not  easy.   In  the  past,  the  legis- 
lative veto  mechanism  has  often  been  rationalized  as  an 
attractive  substitute  for  making  those  difficult  choices,  by 
giving  Congress  leverage  to  pull  back  particular  agency 
decisions  and  take  another  look,  free  of  Executive  Branch 
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input  or  veto.   Yet,  I  think  it  is  relatively  clear  that  the 
legislative  veto  mechanism,  in  addition  to  its  constitutional 
infirmities,  simply  has  not  been  effective  in  checking  agency 
abuses  and  has  in  fact  subliminally  encouraged  the  passage  of 
vague  and  overly-broad  delegations  of  authority.   Although 
there  has  not  been  any  relevant  experience  with  "regulatory 
veto"  mechanisms,  such  as  those  in  H.R.  3939  and  S.  1080,  we 
believe  that  such  mechanisms  would  be  similarly  counterproductive 
and  would  mask,  rather  than  relieve,  the  fundamental  problem 
of  clearly  articulating  public  policies  in  law. 

In  addition,  we  have  serious  concerns  about  the  workability 
of  the  various  congressional  review  mechanisms  that  have  been 
proposed.   Most  of  these  proposals  impose  rigid  timetables 
upon  Congress  and  its  committees  to  introduce,  debate,  report 
upon,  and  enact  literally  thousands  of  resolutions  every  year. 
The  cumulative  burden  of  such  paperwork  could  overwhelm 
committee  staffs,  and  the  possibilities  for  stalemate  and  delay 
would  be  virtually  endless.   Even  assuming  that  Congress  could 
always  overcome  these  obstacles  and  meet  its  self-imposed 
deadlines,  I  have  serious  questions  about  the  quality  of 
the  decisions  that  would  result  from  such  a  process.   Would 
only  two  hours  of  debate,  for  example,  give  Congress  adequate 
opportunity  to  explore  and  evaluate  the  merits  of  a  complex 
major  rule  promulgated  after  years  of  agency  proceedings 
pursuant  to  a  statute,  such  as  the  Clear  Air  Act,  that  itself 
had  been  the  product  of  years  of  congressional  deliberation, 
not  to  mention  the  procedural  deliberative  process  prescribed 
by  the  Administrative  Procedure  Act? 

The  Framers  understood  that,  to  the  extent  Congress  as 
a  body  were  to  become  seriously  involved  in  the  process  of 
reviewing  the  substance  of  every  detailed,  complex,  and 
elaborate  rule,  it  would  likely  become  hopelessly  mired  in 
details.   Thomas  Jefferson  wrote  nearly  two  hundred  years  ago 
that: 

Nothing  is  so  embarrassing  nor  so 
mischievous,  in  a  great  assembly,  as  the 
details  of  execution.   The  smallest  trifle 
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of  that  kind  occupies  as  long  as  the  most 
important  act  of  legislation,  and  takes  place 
of  everything  else.   Let  any  man  recollect, 
*  or  look  over,  the  files  of  Congress;  he  will 
observe  the  most  important  propositions 
hanging  over,  from  week  to  week,  and  month 
to  month,  till  the  occasions  have  past  them, 
and  the  thing  never  done.   I  have  ever  viewed 
the  executive  details  as  the  greatest  cause 
of  evil  to  us,  because  they  in  fact  place  us 
as  if  we  had  no  federal  head,  by  diverting 
the  attention  of  that  head  from  great  to 
small  subjects  .  ,  .  ."8^/ 
Although  the  actual  impact  may  differ  with  the  various 
proposals  that  have  been  advanced,  it  also  seems  evident 
that  there  is  considerable  potential  for  injecting  massive 

delay,  uncertainty,  and  paperwork  into  the  administrative 
process  without  any  substantial  countervailing  benefit,  and 
for  creation  of  difficult  problems  of  interpretation  in 
judicial  review  of  agency  rulemaking  decisions. 

Finally,  I  think  we  have  to  ask  whether  the  various 
proposed  congressional  review  procedures  offer  any  discernible 
improvement  over  the  process  currently  available  for  reviewing 
agency  rulemaking.   I  do  not  think  they  do.   Under  Executive 
Order  12291,  the  President,  through  the  Office  of  Management 
and  Budget,  maintains  considerable  oversight  over  the  process 
of  rulemaking  by  the  nonindependent  Executive  Branch  agencies, 
both  to  ensure  that  the  agencies  scrutinize  carefully  the 
legal  and  factual  basis  for  major  rules  in  order  that  those 
rules  maximize  social  benefits  and  minimize  costs  to  the 
extent  permitted  by  law,  and  to  ensure  a  consistent,  well- 
reasoned  Administration-wide  approach  to  policies  for  which 
the  Executive  Branch  is  responsible.   Once  the  agency  has 
done  the  regulatory  impact  analysis  required  by  Executive 
Order  12291  for  a  major  rule  and  published  the  rule  in  the 
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Federal  Register,  Congress  has  time  to  inform  itself  about, 
and  legislatively  to  block,  offensive  rules,  as  it  has  done 
in  the  past  in  exceptional  cases  on  an  ad  hoc  basis. 

perhaps  more  important,  there  is  a  constant,  informal 
and  ongoing  dialogue  between  every  federal  agency  and  Congress. 
That  dialogue  serves  both  to  inform  Congress  of  the  agency's 
plans  and  interpretations  of  its  statutory  authority,  and  to 
give  the  agencies  information  about  congressional  concerns 
and  views.   This  process  is  supplemented  by  the  considerable 
political  influence  that  Congress  can  bring  to  bear  on  the 
agencies,  through  the  authorization  and  appropriations  process 
and  through  legislative  hearings  and  inquiries.   The  process 
generally  works  quite  well,  although  I  am  sure  there  are  many 
cases  in  which  the  Executive  Branch  could  improve  the  lines 
of  informal  communication  with  the  various  committees  of 
Congress,  and  I  would  hope  that  we  are  trying  to  do  so, 
particularly  in  the  wake  of  the  Chadha  decision. 

In  sum,  let  me  say  that  there  should  be  no  doubt  regarding 
this  Administration's  concern  about  excessive  and  abusive 
agency  actions,  and  about  our  interest  in  taking  a  hard  look 
at  the  need  for  reform.   One  area  in  which  both  Branches  can, 
I  believe,  successfully  focus  their  attention,  is  the  need  to 
gain  control  over  the  so-called  independent  agencies,  and  to 
make  those  agencies  directly  accountable  for  the  choices  they 
make  in  executing  and  enforcing  the  law.   We  look  forward  to 
working  with  you  to  achieve  that  end.   With  respect  to  the 
question  of  enhanced  <:ongressional  review  of  rulemaking, 
however,  we  would  caution  against  any  quick  fixes.   There 
is  no  more  reason  to  believe  that  the  proposed  regulatory 
vetoes  would  solve  any  problems  or  make  the  Government  work 
better,  than  to  believe  that  legislative  vetoes  would  be 
a  panacea  for  overly  broad  delegations  of  rulemaking  authority. 
That  is  where  we  should  focus  our  efforts  —  on  making  the 
hard  policy  choices  required  by  disciplined  law-making.   The 
regulatory  veto  proposals  would  only  divert  that  essential 
effort,  and  would  inevitably  complicate,  delay,  and  frustrate 
operation  of  the  lawmaking  and  lai/executing  process  as  the 
Frame rs  envisioned  it. 
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The  Chairman.  Thank  you.  Do  you  believe  that  the  Congress  has 
the  authority  to  exercise  supervisory  and  oversight  jurisdiction 
over  independent  agencies  or  executive  agencies  or  either? 

Mr.  Olson.  If  I  understand  the  question  correctly,  Mr.  Chairman, 
I  do  believe  that  Congress  does  have  the  power  to  exercise  over- 
sight and  supervision  through  various  different  procedures  that 
take  place. 

The  Chairman.  How  do  you  believe  then  that  the  Congress  may 
exercise  such  supervision  or  oversight  jurisdiction? 

Mr.  Olson.  In  the  many  ways  in  which  Congress  does  do  so  now: 
though  the  oversight  processes  where  hearings  are  conducted  to  ex- 
amine the  manner  in  which  the  laws  are  executed;  through  the  ap- 
propriations process;  through  the  authorization  process  that  takes 
place;  and  in  a  variety  of  other  ways,  including  the  possibility  of 
mechanisms  such  as  "report-and-wait"  provisions,  where  rules  are 
submitted  to  the  Congress  for  opportunity  to  review. 

The  Chairman.  Where 

Mr.  Olson.  "Report-and-wait"  provisions  pursuant  to  which  the 
agency  might  submit  to  Congress  a  proposed  regulation  and  allow 
it  to  rest  there  for  a  while  before  it  becomes  effective,  and  in  a  va- 
riety of  other  ways  that  Congress  does  exercise  that  authority. 

The  Chairman.  Do  you  consider  that  the  legal  effect  of  the 
Chadha  decision  is  to  hold  that  the  only  way  Congress  can  function 
is  to  function  in  its  legislative  authority  in  the  enactment  of  legis- 
lation by  passage  of  an  identical  bill  by  both  houses  and  submitting 
the  legislation  enacted  to  the  President? 

Mr.  Olson.  When  the  Congress  performs  the  law-making  func- 
tion, the  Supreme  Court  Chadha  decision  did,  in  fact,  say  that,  Mr. 
Chairman.  The  legislative  function,  however,  seems  to  me  to  be 
broader  than  simply  the  enactment  of  laws.  It  does  include  an  over- 
sight function  and  it  does  include  investigative  responsibilities. 

The  Chairman.  I  thought  the  Supreme  Court  came  near  to  hold- 
ing that  the  only  thing  the  Congress  could  do  was  to  act  in  its  con- 
stitutional law  enacting  capacity. 

Mr.  Olson.  When  it  makes  legislation 

The  Chairman.  It  didn't  seem  to  recognize  that  we  had  any 
other  capacity  or  power. 

Mr.  Olson.  I  do  not  believe  that  the  Supreme  Court  in  the 
Chadha  decision  meant  to  say  that,  or  that  the  Chief  Justice's 
opinion  for  the  Court  meant  to  articulate  that. 

I  think  that  the  Court  was  saying,  as  I  understand  the  opinion  of 
the  Chief  Justice,  that  when  Congress  takes  actions  which  would 
have  the  effect  of  legislation,  changing  the  rights  of  individuals,  in- 
cluding officials  of  the  executive  branch,  that  process  must  be  exer- 
cised in  only  one  way  and  that  is  through  the  presentment  clause 
as  articulated  in  article  I. 

The  Chairman.  Do  you  think  oversight  or  supervisory  jurisdic- 
tion could  have  that  effect? 

Mr.  Olson.  Not  as  a  legal  matter.  In  terms  of  exercising  supervi- 
sion, it  may.  I  do  not  think  that  the  oversight  function  in  itself 
would  have  the  effect  of  lawmaking,  but  it  would  have  the  effect  of 
communicating  the  interest  of  Congress,  and  of  keeping  the  execu- 
tive branch  agencies  and  independent  agencies  responsible. 
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The  Chairman.  What  would  be  the  objective  of  Congress  exercis- 
ing oversight  jurisdiction?  What  could  Congress  do  through  the  ex- 
ercise of  such  jurisdiction? 

Mr.  Olson.  In  the  first  place,  it  serves  the  very  useful  function  of 
reminding  the  people  over  whom  the  oversight  function  is  executed 
that  they  do  have  responsibility  to  the  statute.  It  forces  them  to  go 
back  to  their  books  to  make  sure  that  they  are  complying  with  the 
original  intent  of  the  legislation. 

The  Chairman.  Does  it  take  away,  if  they  had  to  go  back  and 
reexamine  the  rule,  might  they  not  take  away  some  right  you  may 
say  had  been  vested  in  somebody? 

Mr.  Oi^soN.  Not  if  they  go  back  and  reexamine  it,  Mr.  Chairman. 
They  may  go  back  and  reexamine  a  rule  or  prospective  decision 
and  decide  what  they  were  doing  was  not  consistent. 

The  Chairman.  You  don't  think  the  aim  of  oversight  or  supervi- 
sory jurisdiction  is  to  get  the  agencies  to  reexamine  what  they  do, 
do  you,  without  any  possibility  of  correcting  or  changing  what  they 
have  done? 

Mr.  Olson.  I  do  believe  that  that  whole  process  is  part  of  a  con- 
tinuum—to use  the  vernacular,  to  "keep  the  agencies  honest," 
faithful  to  the  legislative  intent  as  articulated  in  the  statute  and  in 
the  legislative  history  in  some  cases.  They  may  decide  to  go  back 
through  the  process  of  reexecuting  the  law  or  changing  the  rules, 
based  upon  their  judgment  that  they  may  have  erred  in  the  first 
place.  That  is  not  inconsistent  with  the  Chadha  decision  either  as 
to  the  extent  of  the  function  of  Congress  or  of  the  executive 
branch. 

The  Chairman.  Maybe  it  is  inappropriate.  I  made  the  analogy 
here  that  it  seems  to  me  the  decision  of  the  court  in  respect  to  the 
power  of  Congress  is  to  say  that  all  a  woman  can  do  is  to  have  a 
baby. 

They  have  that  function,  of  course,  by  nature,  creation,  but  that 
is  about  all  they  can  do.  It  looks  like  to  me  the  court  very  narrowly 
limited  the  authority  of  Congress  to  act  except  in  the  exercise  of  its 
constitutional  provision  to  enact  legislation,  but  supervision  and 
these  other  things  are  not  necessarily  the  enactment  of  legislation. 
Mr.  Olson.  Well,  I  do  not  know  how  for  we  can  go  with  that  met- 
aphor, but  the  legislation  can  take  a  variety  of  forms.  It  can  decide 
where  that  child  is  to  be  educated  and  how  large  that  child  will 
grow  and  how  much  money  that  child  will  have  to  perform  various 
functions. 

The  legislative  process  is  the  most  powerful  process  set  out  m  the 
Constitution,  and  all  the  Supreme  Court  said,  I  submit,  in  the 
Chadha  decision  is  that  that  legislative  authority,  which  is  the 
greatest  power  vested  in  the  Constitution,  must  be  exercised  in  a 
certain  way. 

The  Chairman.  May  I  call  your  attention  to  a  portion  of  a  memo 
submitted  to  this  committee  by  the  Congressional  Research  Service 
of  the  Library  of  Congress.  I  am  reading— the  impact  of  Chadha  on 
the  ability  of  Congress  to  oversee  and  control  executive  agencies' 
actions  is  not  confined  to  the  decisions  of  the  courts. 

In  a  recent  opinion  of  the  Department  of  Justice  Office  of  Legal 
Counsel,  to  the  Office  of  Management  and  Budget,  OLC  expressed 
the  view  that  the  authority  heretofore  exercised  by  the  Joint  Com- 
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mittee  on  Printing,  under  title  44,  United  States  Code,  over  the 
Federal  printing  establishment  was  invalid  under  Chadha  and  that 
executive  departments  and  agencies  are  free  to  contract  for  their 
printing  needs  as  they  find  convenient. 

Then  they  add  "The  impact  of  this  opinion,  if  put  into  effect  by 
0MB  and  the  agencies,  would  be  to  confine  JCP's  authority  to  the 
printing  needs  of  the  Congress  or  closely  related  matters." 

Do  you  agree  with  that  action  taken  by  the  Office  of  Legal  Coun- 
sel? 

Mr.  Olson.  I  believe  I  must.  I  believe  my  name  is  on  the  bottom 
of  that  opinion.  I  am  not  sure  I  necessarily  agree  with  the  Congres- 
sional Research  Service  characterization,  however. 

We  were  addressing  in  that  opinion  a  proposed  set  of  revised 
rules  and  regulations  put  out  by  the  Joint  Committee  on  Printing 
which,  as  I  recall  my  analysis  of  it,  went  considerably  beyond  what 
the  historical  function  had  been  and  in  fact  articulated  in  the 
statement  of  purpose  for  the  regulations  that  they  were  intended  to 
be  policymaking  and  to  involve  the  Joint  Committee  on  Printing  in 
the  process  of  executing  specific  decisions  involving  the  purchase  of 
equipment  in  the  executive  branch  and  so  forth. 

So  I  would  submit  that  the  analysis  that  we  set  out  in  that  opin- 
ion is  consistent  with  Chadha  and,  in  fact,  is  required  by  the 
Chadha  decision,  but  that  taken  as  a  whole  it  is  a  reasonable  con- 
clusion and  should  not  impair  the  powers  of  Congress  to  properly 
exercise  the  legislative  function.  There  are  going  to  be  some  limits 
that  result  from  that  Chadha  decision  and  in  that  particular  area  I 
think  that  we  reached  the  correct  conclusion. 

The  Chairman.  Do  you  think  it  is  appropriate  for  Congress  to  ex- 
ercise under  any  circumstance  any  further  legislative  veto  with  a 
view  to  giving  the  Supreme  Court  an  opportunity  to  determine  the 
issue  of  the  legislative  veto,  perhaps  under  different  circumstances 
from  those  existing  in  the  Chadha  case. 

Mr.  Olson.  I  do  not  think  that  it  would  be  appropriate  for  Con- 
gress intentionally  to  pass  a  statute  which  was  inconsistent  or  set 
up  a  mechanism  which  was  inconsistent  with  the  Chadha  decision 
as  read  by  Congress. 

There  are  various  cases  in  the  courts  now  that  may  lead  the  Su- 
preme Court  to  the  opportunity  to  revisit  the  Chadha  decision  in 
connection  with  decisions  that  have  been  made  before.  In  fact, 
there  was  one  reported  in  the  paper  today  involving  the  Home 
Rule  provisions  of  the  District  of  Columbia  Code. 

The  Chairman.  Was  the  "severability"  provision  in  the  statute 
involved  in  the  Chadha  case? 

Mr.  Olson.  Yes. 

The  Chairman.  Do  you  consider  that  was  a  critical  part  of  the 
Supreme  Court's  decision,  that  fact? 

Mr.  Olson.  It  was  a  critical  part  of  the  Supreme  Court's  decision, 
particularly  with  respect  to  the  issues  that  are  going  to  come  up 
over  and  over  again  about  severability.  Severability  may  be  one  of 
the  more  important  parts  of  the  dialog  that  continues  to  go  on  be- 
cause, as  you  noted,  the  Supreme  Court  decision  potentially  af- 
fects  
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The  Chairman.  You  wouldn't  think  it  appropriate  for  Congress  if 
it  saw  fit,  thought  it  should  exercise  legislative  veto,  and  decided  to 
do  it  without  a  severability  provision  in  the  bill,  to  do  so? 

Mr.  Olson.  Well,  I  would  not  purport  to  make  that  judgment.  It 
seems  to  me  it  might  be  presumptuous  for  the  executive  branch  to 
express  a  view  as  to  what  the  Congress  should  do  with  in  the  pas- 
sage of  legislation  when  Congress  believes  that  that  particular 
mechanism  or  that  particular  law  has  already  been  declared  un- 
constitutional by  the  Supreme  Court.  That  is  the  dilemma  it  would 
present  to  me  if  I  were  a  Member  of  Congress. 

If  I  believed  that  the  Supreme  Court  decision  was  clear  and  un- 
equivocal on  that  subject,  I  would  be  concerned  about 

The  Chairman.  The  Supreme  Court  and  all  other  judicial  deci- 
sions depend  upon  the  facts  of  the  case,  don't  they? 

Mr.  Olson.  Yes,  they  do. 

The  Chairman.  And  different  facts  may  lead  the  courts  to  differ- 
ing decisions. 

Mr.  Olson.  That  is  true  within  certain  limits.  The  principles  that 
are  articulated  by  the  Supreme  Court  in  the  Chadha  decision,  as 
you  noted,  were  reasonably  broad. 

They  were  also,  it  seems  to  me,  reasonably  predictable  in  terms 
of  the  outcome  of  the  case.  As  I  said,  I  think  there  are  other  meth- 
ods by  which  issues  related  to  this  subject  may  get  to  the  Supreme 
Court,  in  which  these  issues  will  be  debated,  but  I  would  not  pre- 
sume to  tell  you  that  you  should  or  should  not  vote  for  a  particular 
statute  because  it  had  a  mechanism  of  that  nature. 

I  believe  the  Supreme  Court  will  come  to  the  same  conclusion  if 
the  issue  is  presented  again. 

The  Chairman.  Was  0MB  set  up  by  Congress? 

Mr.  Olson.  I  might  allow  Mr.  DeMuth  to  answer  that  question.  I 
wouldn't  be  surprised  if  Congress  placed  a  role,  particularly, 
through  various  reorganization  statutes  and  changes  in  legislation. 

The  Chairman.  I  wonder  if  you  thought  it  might  be  appropriate 
for  Congress  to  examine  OMB. 

Mr.  Olson.  I  am  not  sure  that  I  understand  your  question.  Mr. 
DeMuth  can  address  this.  Congress  does  examine  into  OMB  and  its 
functions  quite  frequently. 

Mr.  LoTT.  I  have  been  very  interested  in  your  line  of  questioning 
and  you  asked  a  lot  of  questions  that  perhaps  I  would  have  asked.  I 
was  especially  interested  in  the  last  question  about  OMB.  That  is 
an  interesting  question  that  maybe  Congress  will  have  to  look  at  in 
the  future  to  get  the  Justice  Department,  executive  branch  to  come 
more  around  to  our  view  on  this  whole  question  of  Chadha  and  the 
legislative  veto. 

I  was  curious  about  a  lot  of  things  you  were  saying  about  the 
fourth  arm  of  Government.  I  have  always  felt  the  fourth  arm  of 
Government  was  the  bureaucracy  which,  as  a  matter  of  fact, 
doesn't  respond  necessarily  to  Congress.  It  writes  regulations,  it 
writes  laws  contrary  to  our  intent,  and  that  are  not  totally  in  line 
with  our  intent,  or  writing  regulations  that  expand  the  law  that  we 
passed.  And  it  appears  to  me  whether  it  is  a  Democratic  or  Repub- 
lican administration,  the  President  has  very  little  control  over 
these  people,  usually  backed  up  by  the  Office  of  Legal  Counsel  in 
that  particular  department,  and  I  just  have  to  wonder  if  this  ad- 


737 

ministration  has  any  better  control  of  the  Justice  Department, 
State  Department,  Transportation  Department. 

Before  we  start  taking  looks  at  independent  agencies,  I  think  we 
ought  to  look  at  the  bigger  ones  first  because  I  don't  think  we  have 
got  control  over  them.  How  do  you  respond  to  that? 

Mr.  Olson.  We  believe  very  strongly  that  that  question  should  be 
looked  at  and  that  the  President  should  have  the  power  to  exercise 
more  control  over  the  people  who  work  for  him  in  the  executive 
departments. 

Mr,  LoTT.  I  don't  think  he  does,  and  how  are  we  going  to  do  that? 
In  fact,  I  have  had  personal  experiences  where  we  have  had  a  de- 
partment say,  "No,  our  regulations  say  this  or  that  and  it  can't  be 
done."  We  have  gone  to  the  White  House  and  the  White  House 
would  say,  "You  are  right,  they  are  wrong,"  and  would  try  to  tell 
the  department  that  is  what  they  ought  to  be  doing,  and  they  say 
our  interpretation  of  the  regulations  are  different.  They  don't  give 
a  damn  what  the  White  House  says,  or  0MB  in  many  instances.  I 
am  referring  to  whether  it  is  a  Democrat  or  Republican  adminis- 
tration. 

Mr.  Olson.  I  agree  with  you,  Mr.  Lott.  That  is  not  the  way  it  is 
supposed  to  work.  The  President  is  the  one  who  is  given  responsi- 
bility by  the  Constitution  faithfully  to  execute  the  laws.  People  in 
the  executive  branch  work  for  the  President.  Sometimes  a  struc- 
ture gets  established  where  it  does  take  some  time  to  make  the 
move,  and  anything  that  could  be  done  to  enhance  the  President's 
ability,  either  by  himself  or  by  those  whom  he  selects,  to  make  that 
process  more  effective  or  more  efficient  would  be  better  for  our 
Government. 

You  are  absolutely  correct  that  these  agencies  tend  to  take  on  a 
life  of  their  own,  and  it  is  extraordinarily  difficult  for  such  matters 
to  be  brought  back  under  control. 

Mr.  Lott.  That  is  one  reason  why  I  have  come  around  to  the 
point  that  I  am  for  the  legislative  veto.  And  if  the  courts  say  this  is 
not  constitutional,  then  I  am  going  to  be  looking  for  a  way  to  find 
some  approach  that  will  be  constitutional. 

As  long  as  I  am  in  Congress,  whether  it  is  Republican  or  Demo- 
crat administration  I  am  not  going  to  give  up  on  that:  First,  be- 
cause I  think  that  many  times  our  laws  are  misinterpreted  and 
mistreated  by  the  regulations  that  the  bureaucrats  write;  and 
second,  because  I  am  going  to  wonder  if  any  President  can  control 
the  regulations  and  the  bureaucracy. 

If  the  executive  branch  can't  do  it,  since  we  write  these  laws  that 
they  are  promulgating  regulations  on,  we  have  some  responsibility 
to  try  to  see  that  they  are  carried  out  and  enforced  the  way  we 
passed  the  law,  especially  in  those  agencies  that  are  not  the  normal 
independent  agencies,  as  you  refer  to  them. 

This  is  a  view  that  was  supported  by  the  President  before  his 
election. 

Mr,  Olson.  I  understand  that,  and  I  could  not  agree  more  with 
everything  that  you  have  said.  I  think  that  it  is  very  important  for 
us  to  examine  ways  in  which  it  can  be  more  possible  for  the  Presi- 
dent to  do  what  the  Constitution  vests  in  him  alone.  The  Constitu- 
tion does  not  specify  any  other  authority  to  exercise  that  power  in 
the  executive  branch,  although  it  acknowledges  that  there  will  be 
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other  officials,  but  the  Constitution  makes  those  people  responsible 
to  the  President. 

In  many  instances  it  is  the  legislation  itself  who  makes  it  diffi- 
cult for  the  President  to  control  the  process. 

Mr.  LoTT.  I  understand  that. 

Mr.  Olson.  In  some  respects  the  process  under  12291  that  Mr. 
DeMuth  is  responsible  for  is  an  effort  to  take  a  step  in  the  direc- 
tion of  greater  control  over  his  subordinates.  But  that,  as  Mr. 
DeMuth  will  tell  you,  has  not  been  easy  for  him  to  do. 

Mr.  LoTT.  What  bothers  me  is  that  I  think  the  only  instrument 
in  this  city  that  is  really  trying  to  work  at  making  the  bureaucracy 
responsive  to  the  law  and  the  executive  is  the  Office  of  Manage- 
ment and  Budget,  which  may  itself  be  unconstitutional  itself. 

Mr.  Olson.  I  don't  think  that  the  Office  of  Management  and 
Budget  is  unconstitutional.  I  think  that  that  is  the  instrument  pur- 
suant to  which  the  President  should  and  does  exercise  some  man- 
agement authority  over  the  executive  branch.  The  people  at  0MB 
are  responsible  for  carrjdng  out  the  President's  authority  as  much 
as  possible. 

To  the  extent  that  it  is  difficult  for  the  President  to  move  the 
ship  of  state  in  various  different  areas,  we  ought  to  think  about 
more  ways  in  which  Congress  can  make  the  agencies  more  respon- 
sive not  only  to  Congress  but  to  the  President.  We  ought  to  spend 
some  time  on  helping  the  President  become  more  effective — which- 
ever party  he  belongs  to — a  more  effective  leader. 

Mr.  LoTT.  I  guess  what  I  would  really  hope  for  instead  of  telling 
us  what  L?  not  constitutional  or  what  shouldn't  be  done,  I  wish  you 
would  have  more  of  an  approach  of  how  we  can  comply  with 
Chadha  and  approve  the  way  independent  agencies  operate,  and 
help  the  President  through  0MB  or  whatever  to  get  some  better 
control  of  his  own  branch  of  Government. 

Mr.  Olson.  I  agree  with  you,  and  that  point  is  well  taken. 

Mr.  LoTT.  That  is  all,  Mr.  Chairman. 

The  Chairman.  Thank  you  very  much.  Mr.  Olson,  thank  you 
very  much  for  your  excellent  statement. 

The  Chairman.  Our  next  witness  is  the  Honorable  George  W. 
Douglas,  Commissioner  of  the  Federal  Trade  Commission.  We  will 
be  pleased  to  hear  you. 

STATEMENT  OF  HON.  GEORGE  W.  DOUGLAS,  COMMISSIONER, 
FEDERAL  TRADE  COMMISSION 

Mr.  Douglas.  Thank  you.  Mr.  Chairman  and  members  of  the 
committee,  it  is  a  pleasure  for  me  to  be  here  today.  Your  invitation 
was  addressed  to  Chairman  Miller  who  unfortunately  is  unable  to 
be  here  today.  I  have  with  me,  however.  Chairman  Miller's  pre- 
pared statement,  which  I  shall  submit  for  the  record,  and  which  I 
wish  to  sponsor.  [See  p.  742.] 

Mr.  Douglas.  I  will  first  very  briefly  highlight  the  points  raised 
by  Chairman  Miller,  and  I  would  be  happy  to  discuss  any  issues 
with  you  further. 

In  our  view,  a  legislative  veto  is  an  important  part  of  the  much 
broader  issue  of  regulatory  reform.  As  you  know,  Mr.  Chairman,  in 
our  letter  of  invitation,  today's  hearing  poses  its  legislative  veto 
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question  within  the  context  of  refining  the  manner  and  degree  to 
which  Oongress  and  the  executive  branch  delegate  authority  to  reg- 
ulatory g^encies,  and  it  is  this  larger  issue  v/hich  I  would  like  to 
emphasize  in  my  remarks  today. 

We  should  continually  strive  to  see  that  only  needed  cost-effec- 
tive government  regulations  are  imposed  upon  the  public.  There 
are  several  approaches  by  which  requisite  accountability  can  be  im- 
posed on  the  delegated'  legislation  promulgated  by  independent 
agencies  such  as  the  FTC.  Iii  addition  to  the  application  of  the  con- 
stitutional variant  of  legislative  veto,  other  approaches  include  in- 
dependent court  reviews  of  agency  decisions,  increased  public  par- 
ticipation, regulatory  agenda  in  budgets,  improved  coordination 
and  management  of  regulatory  process,  and  modification  in  the 
agency's  organic  authorizing  statutes.  Let  me  advance  two  points 
in  this  regard. 

First,  an  overall  approach  to  regulatory  reform  might  well  incor- 
porate some  of  the  best  elements  of  all  of  these  ideas,  and  thus 
transcend  the  issue  of  legislative  veto. 

Second,  I  suggest  consideration  be  given  to  both  short-run  and 
long-run  strategies  for  dealing  with  problems  of  inefficient  and  in- 
effective regulation.  In  my  judgment,  the  most  important  priority 
in  the  long  run  is  for  Congress  to  address  the  organic  statutes.  For 
example,  in  the  case  of  the  FTC,  we  can  promulgate  rules  to  pre- 
vent "unfair  or  deceptive  acts  or  practices.'*  What  these  terms 
"unfair  and  deceptive"  mean  is  not  altogether  clear. 

Congress  so  far  has  provided  little  guidance.  The  courts  have  said 
in  large  measure  the  terms  mean  whatever  the  majority  of  the 
FTC  commissioners  say  they  mean.  Not  surprisingly,  because  the 
FTC  can  exei'cise  this  broad  discretion  on  an  industrywide  basis, 
the  agency  has  been  characterized  by  some  as  the  second  most  im- 
portant legislative  body  in  America. 

In  the  short  run,  v/hile  Congress  addresses  the  organic  statutes, 
there  should  be  safeguards  to  restrain  possible  agency  excesses. 
Such  safeguard  legislation  is  far  more  im^portant  for  so-called  inde- 
pendent agencies  than  it  is  for  those  v/hich  were  formerly  a  part  of 
the  executive  branch  of  Government. 

The  reason  is  that  the  President's  supervision,  primarily  through 
a  review  process  established  by  Executive  Order  12291,  provides 
important  safeguards  with  respect  to  executive  branch  agencies  in 
rulemaking. 

Even  though  independent  agencies  are  subject  to  congressional 
oversight,  and  limited  presidential  authority,  I  do  not  believe  that 
this  constitutes  a  sufficient  safeguard  with  respect  to  the  FTC  at 
this  time. 

I  recomend,  therefore,  a  short-term  strategy  with  respect  to  the 
FTC  and  other  independent  agencies  consisting  of  two  major  ele- 
ments. 

The  Chairman.  Did  you  say  there  was  some  limitation  of  the  au- 
thority of  the  President  over  the  FTC? 

Mr.  Douglas.  Yes,  sir.  The  President  nominates  the  members  of 
the  commission  who  then  serve  for  a  fixed  term.,  and  they  do  not 
serve  at  the  pleasure  of  the  President.  They  can  only  be  removed 
by  impeachment,  so  that  the  President  has  very  little  review  and 
direct  control  over  the  behavior  of  the  agency. 
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I  recommend  a  short-term  strategy  with  respect  to  the  FTC  and 
other  independent  agencies,  consisting  of  two  major  elements. 
First,  a  revised  and  constitutional  legislative  review  mechanism, 
and  second,  more  precise  standards  for  rulemaking. 

The  Chairman.  A  revised  what? 

Mr.  Douglas.  A  constitutional  legislative  veto,  essentially. 

The  Chairman.  Some  sort  of  a  new  constitutional  provision,  or  a 
new  kind  of  veto? 

Mr.  Douglas.  Yes.  We  believe  that  Congress  could  reenact  a  leg- 
islative veto  mechanism  similar  to  that  which  the  FTC  Act  had 
previously,  by  simply  adding  into  the  joint  resolution  process  the 
presentment  to  the  President  to  sign  the  legislative  veto. 

The  Chairman.  Of  course  they  can  do  anything  that  is  within 
their  constitutional  authority  by  joint  resolution  presented  to  the 
President. 

Mr.  Douglas.  That  is  correct,  sir. 

The  Chairman.  There  is  nothing  new,  you  know,  in  that. 

Mr.  Douglas.  We  understand.  But  what  I  am  suggesting  is  that  I 
think  the  Congress  needs  this  ability  to  review  the  legislative  acts 
of  the  Federal  Trade  Commission  in  this  constitutional  fashion. 

The  Chairman.  You  see  what  it  comes  down  to,  if  you  observe 
the  literal  present  interpretation  of  the  Supreme  Court  decision,  it 
comes  down  to  that  Congress  can't  do  the  slightest  thing  to  alter  or 
change  anj^hing  that  an  agency,  independent  or  executive,  does, 
except  passing  a  full  law,  passing  a  full  law,  the  same  kind  of  law 
by  which  the  agency  or  the  branch  was  set  up.  Every  time  they  act 
they  have  to  enact  a  full  law,  and  they  can't  delegate.  Now  you  del- 
egate a  lot  of  authority,  don't  you,  to  the  people  in  the  course  of 
your  work? 

Mr.  Douglas.  No.  In  our  case,  Mr.  Chairman,  the  entire  commis- 
sion acts  on  every  official  act  that  the  commission  makes,  including 
official  communications. 

The  Chairman.  We  delegate  authority  to  you. 

Mr.  Douglas.  That  is  correct. 

The  Chairman.  You  act  on  the  authority  of  Congress? 

Mr.  Douglas.  That  is  correct. 

The  Chairman.  Just  like  the  Interstate  Commerce  Commission. 
They  fix  rates,  let's  say.  Congress  could  fix  rates,  and  a  little  bit 
ago  we  did  fix  the  telephone  rate  here  in  interstate  commerce  by 
legislation,  by  statute.  Congress  could  fix  every  rate  of  every  public 
carrier  and  everything  else  in  the  United  States  subject  to  the  U.S. 
jurisdiction,  by  exercising  our  authority,  but  we  delegate  it  to  the 
Interstate  Commerce  Commission,  the  Federal  Trade  Commission, 
and  the  like. 

Now,  the  Court  says  we  can't  delegate  to  one  House  of  the  Con- 
gress or  even  two  Houses  of  the  Congress  without  it  being  present- 
ed to  the  President,  the  function  to  examine  what  we  have  delegat- 
ed, and  see  if  we  want  to  adhere  to  that  delegation. 

Mr.  Douglas.  Yes,  that  may  be  technically  correct,  Mr.  Chair- 
man, but  the  FTC  is  under  congressional  oversight,  and  I  have  at- 
tended a  number  of  congressional  oversight  hearings,  and  I  can 
assure  you  that  our  current  policies  do  get  very  careful  review. 

The  Chairman.  Excuse  me.  They  can't  change  anything  you 
have  done,  under  the  Chadha  case,  unless  they  pass  another  law. 
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Mr.  Douglas.  That  is  technically  correct.  If  you  have  a  modifica- 
tion of  your  authorization  or  a  rider  on  an  appropriation  or  what 
have  you,  that  is  technically  correct.  However,  the  point  that  I  was 
trj-ing  to  make  is  that  the  Congress  has  delegated  legislative  au- 
thority to  the  Federal  Trade  Commission  in  an  unprecedented 
broad  and  vague  manner,  whereas  the  delegated  authority  that 
goes  to  the  FCC  or  to  the  Federal  Energy  Regulatory  Commission 
is  fairly  specific. 

Tlie  Chairman.  In  the  Bible  the  language  says  "The  Lord  giveth 
and  the  Lord  taketh  away."  Congress  can  do  that,  you  know. 

Mr.  Douglas.  You  are  quite  correct,  sir,  and  that  is  exactly  what 
we  are  expressing  today.  In  our  judgment,  in  the  current  hiatus  as 
we  understand  it,  there  is  no  effective  re^dew  by  the  Congress  or 
the  legislative  rules  that  the  commission  has  the  authority  to  pass. 

legislative  veto,  however,  deals  only  with  agency  action  after  it 
has  been  taken.  Doesn't  it  also  make  sense  to  try  to  prevent  ill-ad- 
vised rulemaking  before  hundreds  of  thousands  of  tax  dollars  are 
spent,  before  millions  of  dollars  in  legal  fees  have  been  run  up, 
costs  that  are  eventually  passed  on  to  consumers,  and  before  your 
time  is  spent  considering  a  proposed  rule  which  happens  to  be 
flawed? 

Therefore,  I  believe  Congress  should  more  carefully  specify  the 
standards  the  commission  or  other  agencies  must  meet  in  order  to 
initiate  rulemaking  or  promulgate  a  rule. 

Our  reauthorization  bill  currently  pending  in  the  Senate,  S.  1714, 
does  take  an  important  step  in  addressing  these  problems  by  re- 
quiring this  conduct  to  be  "prevalent"  in  an  industry  before  the 
commission  can  promulgate  a  rule  banning  such  conduct,  but  I 
would  also  welcome  congressional  guidance  on  the  standard  of  evi- 
dence required  for  the  promulgation  of  final  rules.  We  believe  that 
if  agencies  adhere  to  better  standards  of  evidence,  there  will  be  a 
lesser  need  for  extensive  oversight  review.  We  have  endeavored  to 
do  just  that  at  the  FTC. 

Requiring  the  commission  to  base  its  determination  that  regula- 
tory action  is  needed  upon  the  most  reliable  evidence  obtainable 
would  eliminate  the  seat-of-the-pants  rulemaking  that  has  justifi- 
ably troubled  Congress. 

Mr.  Chairman,  I  appreciate  being  invited  here  today  to  share  my 
thoughts  on  these  important  and  timely  matters,  and  I  congratu- 
late the  committee  for  its  continuing  work  in  this  area,  and  hope 
you  will  call  upon  me  if  I  ever  may  be  of  assistance.  Thank  you. 

The  Chairman.  Thank  you  very  much,  Mr.  Douglas.  We  appreci- 
ate your  coming  and  giving  us  your  excellent  statement. 

[The  statement  of  Mr.  James  C.  Miller  follows:] 
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Mr.  Chairman,  and  Members  of  the  Committee:   It  is  a 
pleasure  to  appear  before  you  today  to  discuss  the  impact  of  the 
Supreme  Court's  decision  in  Chadha,  which  declared  existing  forms 
of  the  legislative  veto  unconstitutional.   As  you  are  aware, 
since  the  late  1970's,  legislative  veto  has  been  a  crucial  factor 
in  the  debate  surrounding  the  FTC's  authority  to  promulgate  trade 
regulation  rules. 

Of  course,  legislative  veto  is  part  of  the  much  broader 
issue  of  regulatory  reform.   As  you  note,  Mr.  Chairman,  in  your 
letter  of  invitation,  today's  hearing  poses  the  legislative  veto 
question  within  the  context  of  refining  the  manner  and  degree  to 
which  Congress  and  the  Executive  Branch  delegate  authority  to 
regulatory  agencies.   And  it  is  this  larger  issue  which  I  would 
like  to  emphasize  in  my  remarks  this  morning. 

As  former  Executive  Director  of  the  Presidential  Task  Force 
on  Regulatory  Relief,  and  now  as  Chairman  of  the  FTC,  one  of  my 
highest  priorities  has  been  to  improve  the  effectiveness  of 
regulations  and  to  lower  their  costs.   What  has  struck  me  in  that 
pursuit  is  the  great  variety  of  approaches  that  have  been 
proposed.   In  addition  to  the  application  of  a  constitutional 
variant  of  legislative  veto,  other  approaches  include: 
"independent"  court  review  of  agency  decisions;  increased  public 
participation;  regulatory  agendas  and  budgets;  improved 
coordination  and  management  of  the  regulatory  process;  and 
modifications  in  the  agencies'  organic,  authorizing  statutes. 
Let  me  advance  two  points  in  this  regard. 

First,  an  overall  approach  to  regulatory  reform  might  well 
incorporate  some  of  the  best  elements  of  all  these  ideas  and  thus 
transcend  the  issue  of  legislative  veto. 

Second,  I  suggest  consideration  be  given  to  both  short-run 
and  long-run  strategies  for  dealing  with  problems  of  inefficient 
and  ineffective  regulation.   In  my  judgment,  the  most  important 
priority  for  the  long  run  is  for  Congress  to  address  the  organic 
statutes. 

For  example,  in  the  case  of  the  FTC,  we  can  promulgate  rules 
to  prevent  "unfair  or  deceptive  acts  or  practices."  What  these 
terms  "unfair"  and  "deceptive"  mean  is  not  altogether  clear. 
Congress  so  far  has  provided  little  guidance.   The  courts  have 
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said,  in  large  measure,  the  terms  luean  whatever  a  majority  of  FTC 
commissioners  say  they  mean.   Not  surprisingly,  because  the  FTC 
can  exercise  this  broad  discretion  on  an  industry-wide  basis,  the 
agency  has  been  characterized  by  some  as  "the  second  most 
powerful  legislative  body  in  America." 

In  the  short  run  —  while  Congress  addresses  the  organic 
statutes  —  there  should  be  safeguards  to  restrain  possible 
agency  excesses.   Such  safeguard  legislation  is  far  more 
important  for  so-called  independent  agencies  than  it  is  for  those 
which  are  formally  a  part  of  the  executive  branch  of 
government.   The  reason  is  that  the  President's  supervision  — 
primarily  through  a  review  process  established  by  Executive  Order 
12291  —  provides  important  safeguards  with  respect  to  executive- 
branch  agencies.   Even  though  "independent  agencies"  are  subject 
to  Congressional  oversight  and  limited  Presidential  authority,  I 
do  not  believe  this  constitutes  a  sufficient  safegard  *<ith 
respect  to  the  FTC  at  this  time. 

I  recommend  a  short-term  strategy  with  respect  to  the  FTC 
consisting  of  two  major  elements  —  first,  a  revised 
(constitutional)  legislative  review  mechanism,  and  second,  more 
precise  standards  for  rulemaking. 

As  you  know,  legislative  vetoes,  affecting  some  two  hundred 
laws,  have  covered  a  broad  variety  of  issues.   My  comments  on 
legislative  veto  go  only  to  use  of  the  device  for  purposes  of 
providing  legislative  oversight  of  regulatory  agencies.   I 
express  no  view  on  their  use  in  other  areas,  such  as  budget 
Inpoundment  and  foreign  policy. 

I  urge  Congress  to  consider  a  modified  veto  mechanism  that 
might  be  called  simply,  "regulatory  veto". 

As  you  know,  the  typical  legislative  veto  consists  of  three 
parts.   First,  there  is  the  "laying  on  the  table"  requirement. 
That  is,  any  regulation  an  agency  promulgates  does  not  become 
effective  for,  say,  90  days,  so  Congress  has  time  to  review  the 
agency's  action. 

Second,  there  are  expedited  procedures  which  could  be  used 
to  discharge  a  veto  resolution  from  a  Committee  to  the  floor  of 
the  House  and  Senate  for  an  up-or-down  vote  on  the  regulation. 
This  is  absolutely  essential,  to  prevent  a  bare  majority  of  one 
of  the  relevant  congressional  committees,  or  even  a  reluctant 
chairman,  from  bottling  up  any  veto  initiative. 

Finally,  there  are  provisions  that  raise  bicameral  and 
"presentment  clause"  problems.   In  some  cases  the  veto  resolution 
requires  action  by  only  one  house  (or  one  house  in  the  absence  of 
offsetting  action  by  the  other  house) .   But  until  the  Chadha 
decision  the  essence  of  legislative  veto  was  final,  determinative 
action  by  Congress,  without  President  approval  or  veto 
override.   However,  these  are  the  grounds  on  which  the  Supreme 
Court  found  the  FTC's  legislative  veto  unconstitutional. 

Thus,  the  only  changes  necessary  to  make  the  typical 
legislative  veto  constitutional  are  to  provide  for  concurrent 
action  by  both  chambers  and  to  include  the  President  in  the 
loop.   In  short,  retain  the  delay  provision  and  the  expedited 
procedures,  but  turn  the  veto  resulution  into  an  ordinary  law  by 
making  it  a  joint  resolution  of  disapproval. 

I  believe  this  approach,  if  adopted  for  the  FTC  and  other 
independent  agencies,  would  give  Congress  breathing  room  to 
address  the  basic  delegations  of  rulemaking  authority  in  each 
agency's  statute  with  more  precision.   In  comparison  with  the  old 
legislative  veto  mechanism,  it  would  afford  Congress  only 
slightly  diminished  supervisory  control  over  agency  excesses.   At 
the  same  time,  it  would  allow  the  legitimate  work  of  the 
regulatory  agencies  to  move  forward. 

Legislative  veto,  however,  deals  only  with  agency  action 
after  it  has  been  taken.   Doesn't  it  also  make  sense  to  try  to 
prevent  ill-advised  rulemaking  before  hundreds  of  thousands  of 
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tax  dollars  are  spent,  before  millions  of  dollars  in  legal  fees 
have  been  run  up  —  costs  that  are  eventually  passed  on  to 
consumers  —  and  before  your  time  is  spent  considering  a  proposed 
rule  which  happens  to  be  flawed?  Therefore,  I  believe  Congress 
should  more  carefully  specify  the  standards  the  Commission  must 
meet  in  order  to  initiate  a  rulemaking  or  promulgate  a  rule. 

Our  reauthorization  bill  currently  pending  in  the  Senate,  S. 
1714,  takes  an  important  step  in  addressing  these  problems  by 
requiring  misconduct  to  be  "prevalent"  in  an  industry  before  the 
Commission  can  take  initial  action.   But  I  would  also  welcome 
Congressional  guidance  on  the  standard  of  evidence  required  for 
the  promulgation  of  final  rules.   I  urge  the  Committee  to 
consider  the  approach  unanimously  approved  by  the  Commission  in 
its  recently  prranulgated  Trade  Regulation  Rule  on  Credit 
Practices.   The  initial  step  in  that  rulemaking  proceeding  was 
for  the  Commission  to  find  substantial  evidence  that  an  act  or 
practice  was  legally  unfair  or  deceptive.   In  addition,  before 
promulgating  a  rule  rather  than  bringing  individual  cases,  I 
believe  the  public  interest  requires  the  Commission  to  answer,  as 
we  did  in  the  credit  rule,  the  following  questions  in  the 
affirmative: 

1.  Is  the  act  or  practice  prevalent? 

2.  Does  a  significant  harm  to  consumers  exist? 

3.  Will  the  proposed  rule  reduce  that  harm? 

4.  Will  the  benefits  of  the  proposed  rule  exceed  its  costs? 

In  analyzing  each  of  these  questions,  three  types  of 
evidence  are  frequently  introduced:   quantitative  studies,  expert 
testimony,  and  anecdotes.   Although  the  Commission  should  have 
the  flexibility  to  marshall  evidence  for  a  rulemaking  record  that 
combines  the  best  mix  of  these  three,  we  have  a  responsibility  to 
see  that  the  best  evidence  reasonably  available  is  included.   I 
believe  the  best  evidence  will  most  often  be  methodologically 
sound  quantitative  studies  and  expert  testimony.   Anecdotal 
evidence  alone  is  rarely,  if  ever,  sufficient  to  provide  the 
"substantial  evidence"  required  in  a  rulemaking  record. 

In  conjunction  with  these  requirements,  I  also  propose  that 
the  Statement  of  Basis  and  Purpose  that  must  accompany  Commission 
rules  be  made  judicially  reviewable  and  that  the  Commission  be 
required  to  include  within  it  an  affirmative  showing  of  the 
prevalence  of  the  unfair  or  deceptive  acts  or  practices  and  the 
necessity  for  any  remedies  it  has  proposed.   Judicial  review  of 
these  findings,  as  well  as  requiring  the  Commission  to  base  its 
determination  that  regulatory  action  is  needed  upon  the  most 
reliable  evidence  obtainable,  would  eliminate  the  seat-of-the- 
pants  rulemaking  that  has  justifiably  troubled  Congress. 

Mr.  Chairman,  I  appreciate  being  invited  here  today  to  share 
my  thoughts  on  these  important  and  timely  matters.   I 
congratulate  the  Committee  on  its  continuing  work  in  this  area 
and  hope  you  will  call  upon  me  if  ever  I  may  be  assistance. 

Now,  I  would  now  be  happy  to  address  any  questions  you  or 
your  colleagues  might  have. 
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The  Chairman.  Our  next  witness  is  Mr.  Christopher  C.  DeMuth, 
Administrator  for  Information  and  Regulatory  Affairs,  Office  of 
Management  and  Budget. 

STATEMENT  OF  CHRISTOPHER  C.  DeMUTH,  ADMINISTRATOR  FOR 
INFORMATION  AND  REGULATORY  AFFAIRS,  OFFICE  OF  MAN- 
AGEMENT AND  BUDGET 

Mr.  DeMuth.  Chairman  Pepper,  thank  you  very  much  for  invit- 
ing me  here  today.  I  have  submitted  a  detailed  statement  for  you 
and  your  colleagues,  and  propose  now  just  to  summarize  it  briefly. 

The  Chairman.  Without  objection,  it  will  be  received. 

Mr.  DeMuth.  Thank  you.  At  the  present  time  the  administration 
has  no  position  on  any  of  the  post-Chadha  regulatory  veto  bills, 
such  as  those  proposed  by  Congressman  Lott,  Senator  Grassley,  and 
some  others.  These  bills  raise  a  profoundly  difficult  question.  In  the 
aftermath  of  Chadha,  should  the  Congress  and  the  President  agree 
to  enact  legislation  that  would  accomplish  approximately  the  same 
results  as  the  pre-Chadha  legislative  vetoes  of  agency  rulemaking 
actions?  There  are  many,  many  uncertainties  involved,  and  it  is 
taking  us  as  much  time  to  review  these  issues  as  you. 

The  Chairman.  Since  you  raised  the  question  about  your  attitude 
toward  various  proposals  that  have  been  made  since  the  Chadha 
decision,  has  the  executive  agency  taken  a  position  on  all  the 
things,  like  the  War  Powers  Act  and  other  veto  proposals  that  are 
still  in  existence? 

Mr.  DeMuth.  It  is  dependent  on  the  specific  case.  For  example, 
with  regard  to  rescissions  and  deferrals  of  spending,  we  have  been 
working  fairly  closely  with  Members  of  Congress  and  have  worked 
out  a  good  accommodation.  But  outside  of  the  regulatory  area,  we 
have  not  taken  a  formal  position  on  any  legislative  proposal. 

The  Chairman.  In  other  words,  you  have  gone  so  far,  rather 
waiting  for  the  matter  to  be  determined  in  the  courts,  various  mat- 
ters like  the  War  Powers  Act,  which  have  not  yet  been  specifically 
tested  in  the  courts? 

Mr.  DeMuth.  Yes,  sir.  In  the  spending  area,  I  think  it  is  very 
unlikely  that  anything  will  move  into  the  courts.  The  two  branches 
have  been  working  fairly  closely,  and,  I  think,  satisfactorily  with 
rescissions  and  deferrals  that  have  come  up  since  Chadha. 

Ms.  BoLLiNG.  Mort,  how  many  cases  are  there  pending  before  the 
courts? 

Mr.  Rosenberg.  There  have  been  about  20  or  so  decisions  that 
have  been  rendered,  at.  least  20  decisions. 

The  Chairman.  I  am  advised  that  there  are  at  least  20  cases  in 
the  courts  now  involving  the  Chadha  decision.  That  is  what  I  have 
been  talking  about,  letting  cases  go  back  into  the  mill,  and  let  the 
court  look  at  it  from  all  angles.  They  might  begin  to  refine  a  little 
bit,  sa3dng,  well,  we  didn't  intend  this.  I  would  certainly  hope  they 
don't  intend  to  invalidate  the  War  Powers  Act.  That  would  be  I 
think  a  matter  of  terrible  impact  upon  the  Congress  and  the  coun- 

trv. 

We  have  been  living  under  that  now  for  a  number  of  years,  and 
the  Presidents  have  been  going  along  with  it  and  Congress  has  be- 
lieved that  they  had  that  authority,  and  we  are  hopeful  that  it  has 
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perhaps  been  helpful  maybe  in  keeping  us  out  of  involvement  in 
hostilities  that  otherwise  we  might  have  been  involved  in.  I  just 
wanted  to  know  the  extent.  The  Executive  doesn't  consider  that  it 
has  taken  a  position  on  all  of  the  cases  that  might  be  affected. 

Mr.  DeMuth.  I  think  the  cases  in  the  courts  are  being  litigated.  I 
was  only  referring  to  various  legislative  proposals  concerning  regu- 
latory and  other  vetoes.  I  really  could  not  speak  to  the  status  of 
litigation  concerning  severability  and  other  issues. 

The  Chairman.  Go  right  ahead. 

Mr.  DeMuth.  I  do  want  to  summarize,  if  I  may,  the  three  princi- 
pal points  that  I  have  tried  to  raise  in  my  written  testimony.  These 
are  not  arguments  or  positions  favoring  one  version  of  regulatory 
veto  or  another.  Rather,  as  we  look  at  the  whole  question  of  refor- 
mulating the  way  Congress  and  the  Executive  oversee  the  regulato- 
ry bureaucracies  after  the  Chadha  decision,  these  are  what  we  con- 
sider to  be  the  three  most  important  issues. 

The  first  principle  I  want  to  emphasize  is  that  the  various  regu- 
latory veto  proposals  certainly  address  an  extremely  serious  prob- 

As  the  Government  has  grown,  as  so  many  new  laws  have  been 
passed  in  the  past  several  decades,  Congress— and  this  is  purely  an 
institutional  problem— has  simply  lacked  the  time  to  fashion  all  of 
the  thousands  of  discrete  policy  decisions  and  compromises  that 
need  to  be  made  when  the  Federal  Government  takes  responsibility 
for  medical  care,  for  environmental  protection,  for  all  the  things 
that  the  Government  now  does. 

As  a  result,  Congress  has  increasingly  had  to  grant  larger  and 
larger  shares  of  lawmaking  authority  to  the  executive  branch.  The 
executive  branch  has,  since  the  forties,  exercised  this  lawmaking 
authority  through  the  administrative  technique  that  we  call  infor- 
mal rulemaking.  This  technique  is  quite  different  from  that  used  in 
the  early  days  of  more  formal  rulemaking,  when  what  the  agencies 
did  was  primarily  case-by-case  adjudication,  modelled  on  a  judicial 
proceeding. 

Now,  through  informal  rulemaking,  the  agencies  just  propose  a 
general  policy  for  the  Nation. 

They  take  comments  from  the  public,  and  then  render  a  decision. 
If  the  rule  is  upheld  by  the  courts,  it  is  the  law  of  the  land.  And 
agencies  now  do  this  thousands  of  times  a  year.  Informal  rulemak- 
ing has  solved  the  problem  of  high-volume  decisionmaking  in  the 
large  modern  State  that  we  have,  but  it  has  certainly  done  so  at 
great  cost.  Case  after  case  study  has  documented  that  regulatory 
decisions  are  prone  to  manipulation  by  narrow,  well-organized 
groups,  whose  interests  in  the  outcome  of  the  decision  is  frequently 
quite  different  from,  and  sometimes  directly  opposed  to  that  of  the 
general  public. 

Moreover,  regulatory  bureaucracies,  particularly  in  the  1950's 
and  1960's,  became  insulated  from  accountability  to  either  of  the 
two  political  branches  of  the  Government.  And,  as  a  result  of  the 
economic  importance  of  their  regulatory  decisions,  the  decisions 
always  end  up  being  litigated,  no  matter  which  way  the  agency 
comes  out.  This  has  resulted  in  a  large  migration  of  authority  for 
making  Federal  policy  to  the  judicial  branch. 
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Both  political  branches  have  been  attempting  with  increasing 
vigor  in  recent  years  to  reestablish  the  political  accountability  of 
the  regulatory  bureaucracies.  The  last  three  Presidents  have  issued 
Executive  orders  requiring  the  agencies  to  assess  the  economic  im- 
pacts of  their  rulemaking  decisions,  and  have  required  these  rule- 
makings to  be  reviewed  by  officials  in  the  Executive  Office  of  the 
President  before  being  issued.  And  Congress  passed  an  increasing 
number  of  legislative  vetoes  before  the  Chadha  decision. 

But  Congress  has  done  a  good  deal  more  to  establish  regulatory 
oversight.  In  my  view,  the  legislative  vetoes  have  been  one  of  the 
least  important  mechanisms  of  congressional  oversight  of  the  exec- 
utive branch.  Indeed,  it  is  remarkable  with  so  many  legislative  veto 
statutes  on  the  books,  how  long  it  took  for  a  controversy  to  rise  to 
the  Supreme  Court.  The  reason  is  that  the  less  formal  mechanisms 
of  congressional  oversight  have  been  much  more  important. 

In  extreme  cases.  Congress  would  use  the  legislative  veto  or  even 
a  direct  legislative  override.  But  from  my  point  of  view  within  the 
executive  branch,  informal  oversight,  contacts  between  Members  of 
Congress  and  the  executive  branch  officials,  and  riders  to  appro- 
priation bills,  threatened  or  realized,  have  been  a  far  more  impor- 
tant form  of  oversight. 

I  work  at  0MB.  You  ask  if  there  is  much  oversight  of  our  activi- 
ties. There  is  indeed  a  great  deal.  I  am  responsible  for  administer- 
ing one  law,  for  overseeing  agency  implementation  of  others.  Your 
colleague,  Chairman  Brooks  and  his  colleagues  on  the  Committee 
on  Government  Operations  keep  very,  very  close  watch  over  what 
we  do.  We  are  also  visited  frequently  by  people  from  the  General 
Accounting  Office. 

We  come  up  and  we  have  informal  meetings  with  members  of 
our  oversight  committees  as  well  as  frequent  hearings.  We  try  to 
keep  them  in  touch  with  what  we  are  doing,  and  try  to  satisfy 
them  that  we  are  executing  the  laws  about  which  they  are  con- 
cerned with  great  detail  and  care.  They  don't  always  agree  with 
what  we  do,  but  we  certainly  know  when  they  disagree. 

The  Chairman.  Excuse  me.  That  is  on  an  informal  person-to- 
person  basis? 

Mr.  DeMuth.  Yes,  sir. 

The  Chairman.  Just  friendly  cooperation.  But  suppose  you  didn't 
do  what  the  Government  Operations  Committee  wanted  you  to  do; 
what  could  they  do? 

Mr.  DeMuth.  They  have  on  more  than  one  occasion  held  hear- 
ings. They  have  called  me  up  to  testify  on  one  decision  and  an- 
other. 

The  Chairman.  That  doesn't  change  anything;  that  is  just  a 
hearing. 

Mr.  DeMuth.  Well,  a  hearing  could  ultimately  lead  to  legislative 
change.  I  think  it  is  inherent  in  the  system  of  government  that  the 
Founders  established.  A  Member  of  Congress  may  say,  "Well,  I 
don't  really  see  the  existing  law  the  same  way  that  that  fellow 
did."  I  will  then  do  things  a  little  bit  differently.  I  know  that  if 
Members  of  Congress  feel  very  strongly,  there  is  a  threat— a  very 
live  threat — that  has  sometimes  been  exercised,  that  a  new  law 
will  be  passed. 
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The  Chairman.  Henceforth,  we  won't  use  the  legislative  veto  be- 
cause the  Supreme  Court  said  not  to  use  it.  Henceforth,  all  Con- 
gress has  got  to  do  is  just  communicate  in  an  informal  way  or  write 
them  a  letter  or  call  them  up  and  have  a  hearing.  We  don't  like 
this  rule  27.  We  don't  like  what  you  do.  We  want  you  to  change  it, 
and  you  go  change  it.  That  is  the  way  Congress  exercises  their 
oversight  and  supervision? 

Mr.  DeMuth.  That  is  not  quite  what  I  am  trying  to  say.  I  believe 
there  are  strong  arguments  to  be  made  in  favor  of  the  various  reg- 
ulatory veto  mechanisms  that  have  been  proposed.  I  can  see  some 
very  positive  effects  flowing  from  Congress  becoming  more  involved 
in  some  regulatory  decisions. 

I  am  saying  simply  that  if  you  look  back  at  the  actual  exercise  of 
legislative  vetoes  by  Congress  in  the  regulatory  area,  as  opposed  to 
many  other  areas,  you  see  that  it  was  not  exercised  very  much.  I 
think  when  Congress  was  very  strongly  opposed  to  something  regu- 
latory the  executive  branch  did,  it  just  undid  it  by  law — the  saccha- 
rin ban,  the  seatbelt/ignition  interlock  requirement.  But  more 
often  executive  branch  officials  knew  on  a  week-to-week  basis  the 
views  of  the  chairmen  and  members  of  their  authorizing  and  ap- 
propriations committees,  kept  in  touch  with  them  and  accommo- 
dated their  concerns. 

This  doesn't  mean  that  there  weren't  a  lot  of  disagreements,  oc- 
casionally bitter  disagreements,  and  some  disagreements  where  no 
law  was  passed  to  change  what  the  executive  branch  did.  It  is  just 
that  when  we  focus  on  a  constitutional  form  of  the  legislative  veto, 
we  have  to  ask  how  much  difference  it  is  going  to  make  in  the 
scheme  of  things  under  the  Constitution,  given  the  size  and  scope 
of  the  Government  today.  This  is  particularly  true,  because  when 
we  look  back,  it  wasn't  exercised  very  much.  Nonetheless,  more 
direct  congressional  involvement  in  regulatory  decisionmaking 
could  be  very  healthy. 

The  Chairman.  I  can  make  one  observation  on  it.  Here  we  are 
now,  approaching  the  end  of  a  second  session  of  a  Congress,  and  we 
have  got  a  very  tight  legislative  schedule.  Yet  the  Chadha  decision 
would  require  that  if  we  are  going  to  change  any  rules,  if  we  are 
going  to  recall  any  delegation  of  authority,  the  only  way  we  can  do 
it,  unless  this  informal  method  works  is  to  pass  a  law.  That  means 
hearings,  and  that  means  consideration  of  a  bill  in  both  Houses, 
and  then  of  course  submission  of  it  to  the  President,  and  the  con- 
ference report  on  it  between  the  two  Houses  and  all  that. 

Congress  hasn't  got  time  to  handle  the  many  matters  that  are 
being  transacted  by  the  Government  of  the  United  States,  through 
independent  agencies  and  the  executive  branch.  Congress  just 
doesn't  have  time. 

I  am  just  saying  in  response  to  what  you  have  said,  we  have  got 
such  a  big  Government  with  so  much  to  do.  Congress  really  doesn't 
have  time  to  exercise  the  full  legislative  process  in  respect  to  every 
matter  that  it  may  want  to  supervise  or  oversee. 

You  go  ahead. 

Mr.  DeMuth.  I  think  that  the  Chadha  decision  was  correct,  but  I 
understand  your  concerns.  I  would  say  only  that  the  Constitution 
did  not  purport  to  set  up  an  efficient  government.  It  attempted  to 
set  up  a  b^anced  representative  government,  and  it  wanted  any 
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law,  any  policy  change,  to  be  adopted  with  great  solemnity.  If  we 
have  departed  from  the  conception  of  the  Founders,  it  is  probably 
more  from  having  set  up  rulemaking  bureaucracies  that  in  effect 
make  laws,  the  average  one  of  which  in  1984  is  of  much  more 
moment  socially  and  economically  than  many  of  the  things  that 
were  done  by  lawmaking  100  years  ago. 

I  agree  with  you  that  having  to  follow  full  legislative  procedures 
to  change  what  a  rulemaking  agency  has  done  raises  many  difficul- 
ties. But  I  do  think,  as  I  said,  that  many  of  the  informal  means  of 
congressional  oversight  have  been  more  important. 

But  there  is  one  essential  insight,  I  believe,  which  the  proponents 
of  the  post-Chadha  regulatory  vetoes  have.  For  all  of  the  informal 
means  of  oversight  and  influence  that  Congress  has.  As  far  as  polit- 
ical accountability  is  concerned,  there  is  no  substitute  for  an  on- 
the-record  vote. 

We  have  a  situation  today,  which  is  probably  not  very  healthy 
for  either  the  executive  or  the  legislative  branch,  in  which  the  laws 
come  down  solidly  in  favor  of  clean  air  or  solidly  against  cancer. 
But  they  have  very,  very  vague  statutory  standards.  The  statutes 
contain  essentially  noncontroversial,  very  abstract  generalities. 
The  really  important,  tough  policy  decisions  are  made  way  down 
the  line  in  the  agencies. 

It  probably  would  be  desirable  if  Congress  occasionally  stood  up 
and  was  counted — not  on  whether  one  was  for  or  against  clean  air, 
but  what  specifically  should  be  the  pollution  standard  for  one  of  the 
major  sources  of  pollution  in  the  United  States.  The  regulatory  veto 
proponents  want  to  have  more  of  these  very  large  decisions,  which 
now  only  occasionally  come  through  Congress,  receive  more  through 
congressional  attention.  They  have  that  essential  insight.  The  ques- 
tion is  whether  it  would  be  practicable  to  do  it. 

The  second  basic  principle  I  want  to  emphasize  is  that  Chadha 
affects  the  answer  as  to  whether  such  on-the-record  votes  would  be 
practicable.  There  were  many  varieties  of  legislative  veto  before 
the  Supreme  Court  decisions.  Many  different  Members  of  the 
House  and  the  Senate  supported  them  for  a  multitude  of  reasons. 
Following  Chadha,  as  I  explain  in  my  written  testimony,  there  are 
essentially  only  two  mechanisms  left.  The  first  is  the  statutory  dis- 
approval approach,  such  as  that  proposed  by  Senators  Levin  and 
Boren.  It  is  not  much  different  from  the  status  quo,  except  for  its 
expediting  procedures  to  see  that  regulatory  decisions  go  to  the 
floor. 

The  Levin/Boren-type  would  be  like  a  super-majority  two-House 
legislative  veto.  Assuming  that  in  most — but  not  all — cases  the 
President  would  support  the  decisions  of  at  least  his  Cabinet  agen- 
cies, and  would  veto  a  resolution  of  disapproval,  it  would  take  two- 
thirds  of  two  Houses  to  override.  That  is  a  very  high  hurdle  to 
cross,  of  course,  even  for  something  that  is  fairly  controversial  and 
unpopular. 

The  second  mechanism  is  the  version  proposed  by  your  colleague. 
Congressman  Lott,  and  others  such  as  Senator  Grassley.  It  says 
that  at  least  major  regulations  could  not  go  into  effect  until  Con- 
gress voted  affirmatively  through  a  joint  resolution.  This  would,  of 
course,  be  a  very  considerable  change  from  the  status  quo.  Because 
a  majority  of  either  House  could  stop  the  rule  from  going  into 
effect,  it  is  close  to  a  one-House  legislative  veto,  pre-Chadha. 
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But  it  accomplishes  that  at  the  administrative  cost  of  having 
Ck)ngress  review  all  of  these  rules.  My  office  at  OMB  reviews  40  or 
50  major  rules  a  year  under  the  President's  Executive  Order  12291, 
and  v/e  review  about  1,500  nonmajor  rules.  For  Congress  to  review 
the  rules  of  the  independent  agencies — probably  a  dozen  or  so 
major  rules  in  a  year,  maybe  100  or  so  nonmajor  ones — plus  those 
we  now  review  would  be  a  very  substantial  increase  in  legislative 
workload.  In  addition  under  the  Lott-Grassiey  affirmative  vote  pro- 
posal, one  thing  to  be  considered  carefully  by  Congress  is  that  the 
President's  role  in  the  legislative  process  would  increase  and  ines- 
capably so.  Once  the  executive  branch  proposed  a  rule,  it  would,  ac- 
cording to  both  of  these  proposals,  become  privileged  to  some 
degree.  The  effect  would  be  that  the  President  would  gain  some 
control  over  the  calendar  of  the  Congress,  and  in  legislating,  of 
course,  timing  is  everything.  This  would  certainly  be  something 
that  Congress  would  have  to  consider  very  carefully. 

I  would  now  like  to  make  my  third,  and  final  point.  I  say  in  the 
concluding  section  of  my  written  testimony  that  the  details  of  each 
regulatory  veto  proposal  are  important.  The  procedures  that  the 
House  of  Representatives  or  the  Senate  might  wish  to  adopt  are 
primarily  your  business,  and  something  I  wouldn't  think  to  advise 
you  on.  But,  for  example  one  can  see  that  at  this  point  in  the  cur- 
rent session  of  Congress,  it  could  be  very  difficult  for  any  agency  to 
adopt  a  major  rule.  It  could  be  that  the  tim-ing  has  to  be  adjusted. 
We  in  the  executive  branch  would  be  concerned  about  such  details 
as  timing,  impact  on  the  efficiency  of  the  executive  branch  agen- 
cies, and  so  forth. 

However,  there  is  one  detail  affecting  both  the  legislative  and  ex- 
ecutive branches,  which  I  think  is  more  than  a  detail,  and  which 
requires  a  great  deal  of  thought.  The  current  proposals  are  crafted 
to  continue  judicial  review  of  regulations — after  they  survive  a  pro- 
posal to  disapprove  them,  or  even  after  they  are  affirmed  by  a  ma- 
jority of  both  Houses  of  the  Congress  and  signed  by  the  President. 
Now,  I  know  you  can  write  a  statute  to  do  that.  But,  I  think  that  it 
is  w(5rth  considerable  reflection  whether  it  would  be  appropriate  to 
do  that. 

I  think  that  a  district  court  judge  would  have  some  pause  about 
unilaterally  throwing  out  a  regulatory  policy  after  two  Houses  of 
Congress  and  the  President  had  gone  on  record  saying  it  was  good 
policy.  Even  if  a  district  court  judge  did  feel  comfortable  in  doing 
that,  I  wonder  if  it  would  be  constitutionally  appropriate.  And, 
when  you  consider  that  part  of  the  cost  of  regulation  to  the  econo- 
my in  the  past  20  years  has  been  the  cost  of  endless  delays  and  un- 
certainties resulting  from  protracted  litigation  of  every  detail  of  a 
rulemaking,  we  might  consider  the  advisability  at  least  of  stating 
that  when  a  rule  had  been  adopted  affirmatively  by  legislation, 
then  that  is  the  end  of  it. 

A  regulation,  affirmatively  adopted  by  legislation  should  have 
the  formal  status  of  law.  It  should  not  be  subject  to  judicial  review 
except  on  constitutional  grounds.  Unfortunately,  when  you  take 
that  step,  you  then  face  the  question  of  what  happens  if  an  agency 
later  wants  to  make  a  minor  revision  to  that  major  rule.  Does  that 
have  to  come  back  to  Congress?  There  are  many  details  which  will 
have  to  be  resolved  as  this  debate  continues. 
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Thank  you,  sir. 

[Mr.  DeMuth's  prepared  statement  follows:] 
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STATEMENT  OF  CHRISTOPHER  DeMHTH 

ADMINISTRATOR  FOR  INFORMATION  AND  REGULATORY  AFFAIRS 

OFFICE  OF  MANAGEMENT  AND  BUDGET 

BEFORE  THE  COMMITTEE  ON  RULES 

U.S.  HOUSE  OP  REPRESENTATIVES 

C»i 

LEGISLATIVE  VETO 

May  10,  1984 


Chairman  Pepper  and  members  of  the  Committee: 

I  appreciate  the  opportunity  to  appear  before  you  this 
afternoon  to  discuss  the  impact  of  the  Supreme  Court's  decision 
in  INS  V.  Chadha  on  the  regulatory  process.  Before  the  Court's 
decisions  last  term  in  Chadha  and  related  cases,  the 
Administration  had  opposed  on  constitutional  grounds  many 
legislative  veto  provisions  and  proposals  (many  of  them  affecting 
Executive  branch  decisions  other  than  rulemaking) .  At  the  same 
time,  substantial  majorities  of  both  Houses  of  the  previous 
Congress  were  on  record  as  favoring  some  version  of  legislative 
veto  over  agency  rules. 

Now  that  the  Court  has  definitively  resolved  the 
constitutional  issue,  we  are  faced  with  the  more  direct  and 
difficult  policy  issue:   Should  the  President  and  Congress  agree, 
through  legislation,  to  procedures  that  would  approximate  the 
defunot  legislative  vetoes  over  some  or  all  agency  rules,  while 

avoiding  their  constitutional  pitfalls?   Recent  "regulatory  veto" 
proposals  1/  offered  by  Members  of  both  Houses  and  both  political 
parties  urge  an  affirmative  response — while  differing 
significantly  on  what  those  procedures  should  be. 

The  Administration  has  not  yet  adopted  a  position  on  any  of 
these  proposals.   Our  hesitation  regarding  the  various 
across-the-board  regulatory  veto  proposals  is  not,  however,  due 
to  lack  of  interest.  We  believe  these  proposals  are  of  profound 

> 

1/  I  refer~to  these  proposals  as  "regulatory  veto"  to  distinguish 
them  from  proposals  concerning  Congressional  involvement  in 
non-regulatory  matters  such  as  spending  deferrals  and  the 
President's  military  and  foreign  policy  authorities. 
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importance,  and  therefore  worthy  of  the  most  careful 
deliberation. 

We  are  following  the  Congressional  debates  with  close  and 
keen  interest,  and  hope  to  have  a  more  definite  position 
concerning  universal  regulatory  veto  requirements  in  the  near 
future.   But  1  do  not  want  to  leave  the  impression  that  we  will 
ultimately  conclude  by  supporting  some  provision.   It  may  well  be 
that,  given  existing  forms  of  oversight  and  the  complexities  of 
adding  new,  constitutional  procedures  for  Congressional  review  of 
individual  rules,  a  universal  regulatory  veto  requirement  is  not 
the  best  solution. 

This  afternoon,  I  would  like  to  offer  three  general 
considerations  which  are  guiding  our  own  thinking  on  this  issue, 
in  the  hope  that  they  will  be  useful  to  you  as  well. 

***** 

First,  it  is  important  to  recognize  that  the  regulatory  veto 
proposals  address  a  serious  and  fundamental  problem.   This  is  the 
increasing  use  of  administrative  "rulemaking"  to  establish 
substantive  law — a  trend  that  has  seriously  weakened  the 
authority  and  accountability  of  the  two  political  branches  for 
major  national  policies,  and  has  led  to  an  increasing  migration 
of  policy  control  to  the  Federal  courts. 

The  growth  of  the  pre-Chadha  legislative  veto  (at  least  as  it 
applied  to  domestic  regulating)  was  roughly  coincident  with  the 
rise  of  the  large  administrative  state.   Over  the  past 
half-century.  Congress  has  extended  the  Federal  government's 
reach  into  one  new  territory  after  another  that  were  previously 
the  domain  of  the  states,  private  markets,  or  common 
law — highways,  education,  medical  care,  the  design  of  automobiles 
and  other  products,  pollution  abatement,  and  so  forth.   With 
Congress  injecting  the  Federal  government  more  and  more  deeply 
into  private  markets  and  local  governance,  the  Legislative  branch 
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has  increasingly  lacked  -the  resources — chiefly  time  and 
information — to  enact  into  law  all  of  the  discrete  judgments  and 
compromises  necessary  to  guide  these  interventions.  As  a  result. 
Congress  has  increasingly  hedged — enacting  vague  or  even 
contradictory  statutory  standards  that  have  effectively 
transformed  Executive  officials  (and,  derivatively,  judges)  into 
de  facto  lawmakers. 

Cabinet  agencies  and  the  so-called  independent  regulatory 
agencies  alike  have  responded  to  this  challenge  with  a  series  of 
administrative  innovations  that  has  demonstrated  their  relative 
versatility  in  writing  detailed  and  complex  laws — and,  as  a 
result,  has  induced  Congress  to  grant  agencies  yet  broader 
legislative -authority,  further  increasing  regulatory  growth.  The 
most  important  administrative  innovation  has  been  "informal 
rulemaking,"  a  technique  that  subtly  combines  the  efficiencies  of 
hierarchical,  executive  decisionmaking  with  the  key  legitimating 
features  of  judicial  and  legislative  decisionmaking— due  process 
and  public  sanction.  The  agency  issues  a  "notice  of  .proposed 
rulemaking,"  receives  and  evaluates  written  comments  from  the 
public,  and  then  issues  a  "final  rule"  that  becomes  (with  the 
courts'  permission)  the  law  of  the  land. 

The  success  of  informal  rulemaking,  however,  has  been 
problematic  at  best.  While  it  has  provided  a  means  for 
high-volume  decisionmaking  in  the  large  modern  state,  it  has  done 
so  at  a  very  high  cost  in  policy  coherence  and  political 
accountability.  While  the  regulatory  bureaucracies  have  never 
exactly  been  "out  of  control,"  the  locus  of  that  control,  and  its 
relationship  to  any  publicly  articulated  conception  of  the 
national  interest,  have  been  increasingly  difficult  to  discern. 
The  result  has  been  intense  competition  among  the  Legislative, 
Executive,  and  Judicial  branches  for  control  of  the  rulemaking 
machinery:   the  pre-Chadha  legislative  veto— in  which  Congress 
responded  in  kind  to  the  development  of  "informal  rulemaking"  by 
attempting  to  import  the  efficiencies  of  executive  decisionmaking 
back  into  the  Legislative  branch — is  only  one  part  of  this  larger 
drama. 
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The  past  decade  has  seen  a  series  of  proposals  to  strengthen 
the  formal  standards  of  judicial  review  of  agency  rulemaking, 
most  of  them  variations  on  the  original  "Bumpers  Amendment."  By 
now  these  proposals  are  essentially  moot.  There  can  be  little 
doubt  that  judicial  review  is  today  altogether  stricter  and  more 
detailed  than  Congress  envisioned  in  adopting  the  'arbitrary, 
capricious,  or  abuse  of  discretion'  standard  of  the 
Administrative  Procedure  Act  of  1946.   Indeed,  the  courts'  use  of 
these  words  today  bears  no  resemblence  to  their  normal,  everyday 

meaning.   While  everyone,  regardless  of  political  viewpoint,  is 
pleased  with  some  court  decisions  under  current  standards  of 
review,  it  can  hardly  be  said  that  the  result  has  been  greater 
agency  accountability.  This  would  be  so  only  if  the  agencies  had 
been  ignoring  clear  Congressional  mandates  until  the  courts 
suddenly  brought  them  into  line.   Instead,  the  usual  case  is  that 
Congress  does  not  issue  the  clear  mandates  in  the  first  place,  or 
else  does  not  foresee  the  issues  its  laws  will  raise  in  specific 
instances — leaving  the  courts  as  well  as  the  agencies  adrift 
regardless  of  the  "strictness"  of  judicial  review. 

The  growth  of  judicial  policymaking  is  not,  as  is  often 
supposed,  simply  the  result  of  "activist"  legal  doctrines  among 
modern  judges.   It  is  primarily  a  consequence  of  the  increasing 
breadth  and  economic  importance  of  regulatory  lawmaking.  With 
freewheeling  discretion  delegated  to  administrative  agencies,  and 
with  large  stakes  riding  on  the  results  of  their  proceedings, 
private  groups  have  strong  incentives  to  invest  in  litigating 
thoroughly  every  conceivable  aspect  of  their  decisions — and  the 
courts  must  attend  to  these  arguments.  The  reach  of  the  Judicial 
branch  is  not  determined  simply  by  views  of  appellate  judges,  but 
also  by  the  ingenuity  of  litigants  in  devising  persuasive 
arguments  within  the  context  of  whatever  legal  precedents  may 
exist. 

The  general  public  has  accepted  the  rise  of  judicial 
policymaking  with  remarkably  little  resistance.  One  reason  is 
surely  that  the  political  legitimacy  afforded  agency  rules  by 
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public  notice-and-comment  procedures  is  itself  such  a  thin 
substitute  foe  lawmaking  by  two  representative  majorities  plus 
the  President.   Indeed,  the  ruleaalcing  process  is  inherently  far 
less  representative  than  the  constitutional  lawmaking  procedures 
for  which  it  substitutes.   Rulemaking  proceedings  are  closely 
attended  by  organized  groups  with  large  immediate  stakes  in  the 
outcomes.   Their  arguments,  of  course,  are  usually  couched  in 
terms  of  the  broad  public  interest.  But  in  fact  the  interests  of 
organized  groups  frequently  conflict  with  the  general  public 
interest — whether  this  interest  is  defined  by  a  vote  of  the 
Congress  or  suggested  by  the  conclusions  of  an  economic 
cost-benefit  analysis. 

The  Executive  branch  has,  of  course,  been  strengthening  its 
own  oversight  of  regulatory  policy  for  over  a  decade  now. 
Presidents  Ford,  Carter,  and  Reagan  have  issued  increasingly 
explicit  Executive  orders  requiring  agencies  to  assess  the 
benefits  and  costs  of  their  rules  and  to  review  them  with 
officials  in  the  Executive  Office  of  the  President.   President 
Reagan's  Executive  Order  12291  requires  regulatory  agencies,  to 

the  extent  permitted  by  statute,  to  fashion  rules  that  will 
produce  the  greatest  net  social  benefits;  it  seeks  to  guide 
administrative  discretion  towards  decisions  that  are  in  the 
broadest  public  interest — which  may,  as  I  have  said,  be  different 
than  the  interest  of  any  notice-and-comment  petitioner.   The 
Order  further  directs  agencies  to  report  on  their  proposed  and 
final  rules  to  the  Office  of  Management  and  Budget,  and  thus 
seeks  to  increase  the  accountability  of  the  regulatory  process  by 
ensuring  that  individual  rules  are  in  harmony  with  the 
President's  policies.  2/ 


2/  For  a  detailed  discussion  of  Executive  oversight  of  the 
Tulemaking  process,  see  Christopher  DeMuth,  Statement  on  H.R. 
2327,  The  Regulatory  Reform  Act  of  1983,  before  the  Subcommittee 
on  Administrative  law  and  Governmental  Relations,  House  Committee 
on  the  Judiciary,  July  28,  1983. 
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The  pre-Chadha  legislative  vetoes  put  the  legislative  branch 
directly  "in  the  loop"  of  Executive  branch  decisions,  and  thus 
made  Congress,  at  least  in  theory,  more  accountable  to  the  public 
for  agency  actions.  Although  these  were  the  Congress'  most 
conspicuous  response  to  the  problems  of  galloping 
lawmaking-by-rulemaking,  they  were  not  Congress'  only  response. 
In  fact,  they  were  of  much  less  practical  significance  than  other 
forms  of  Congressional  influence.  Legislative  vetoes  of  agency 
rules  were  exercised  on  only  a  few  occasions.  When  Congress  was 

strongly  opposed  to  a  regulatory  decision,  it  was  more  likely  to 
override  that  decision  by  statute,  as  in  the  cases  of  the 
saccharin  ban  and  the  automobile  seatbelt-ignition  interlock 
rule.   In  some  cases  where  vetoes  were  exercised,  as  in  the  1982 
override  of  the  FTC's  used-car  labelling  rule  (nullified  by  the 
Supreme  Court  shortly  after  Chadha) ,  a  statutory  override  with 
the  President's  signature  was  probably  available.  And 
appropriations  riders  barring  or  directing  agency  action  have 
come  into  increasing  use  in  recent  years.  They  have  (I  am  sorry 
to  say!)  been  used  or  threatened  on  a  number  of  occasions  to 
prevent  the  Reagan  Administration  from  undertaking  important 
regulatory  reforms. 

On  a  day-to-day  basis,  however,  the  most  important  tools  of 
Congressional  influence  over  Executive  policymaking  have  been  the 
long-established  informal  ones:   the  growth  of  committee  and 
subcommittee  staffs  working  intimately  with  agency  staffs  and 
private  groups;  increasingly  frequent  oversight  hearings;  and  the 
constant  process  of  dialogue,  negotiation,  and  compromise  between 
Executive  officials  and  committee  chairmen  and  other 
Congressional  leaders.   And  Congress  has  utilized  several  large 
institutions  to  help  it  with  the  details  of  these  efforts — the 
Congressional  Budget  Office,  the  General  Accounting  Office,  and 
the  Office  of  Technology  Assessment. 

Many  observers  have  expressed  the  hope  that  Congress  will 
respond  to  the  challenge  of  Chadha  by  becoming  "more 
responsible" — by  writing  "better"  laws  that  make  the  tough  policy 
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choices  Congress  avoided  by  relying  on  legislative  veto 
provisions  instead.  The  problem  of  modern  lawmaking  is  not, 
however,  a  matter  of  legislators  avoiding  their  responsibilities. 
It  is  rather  an  institutional  problem,  inherent  in  the  size  and 
ambitions  of  today' s  Federal  government  and  the  inherently  (and 
intentionally)  ponderous  nature  of  legislative  decisionmaking. 
The  Congress  remains  a  diverse,  collegial  body  of  individuals 
representing  a  wide  variety  of  differing  and  often  conflicting 
interests  and  viewpoints.  Congress  is  best  suited  to  making 
broad  decisions  requiring  the  achievement  of  a  consensus.  So 
long  as  Congress  feels  that  it  is  under  such  great  pressure  to 
write  and  finance  so  many  laws,  it  will  have  great  difficulty 
writing  "better"  or  even  more  detailed  laws  that  reclaim 
substantial  lawmaking  authority  from  the  Executive  branch. 

It  is  this  dilemma  that  Congress'  regulatory  veto  advocates 
propose  to  address  head-on.   They  recognize  that,  for  purposes  of 
practical  impact  and  accountability  to  the  public,  there  is  no 
substitute  for  having  Congress  stand  up  and  be  counted  on  a 
concrete  proposition — not  for  or  against  clean  air  or  for  or 
against  cancer,  but  for  or  against  a  specific  level  of  control 

for  a  specific  pollutant  or  for  or  against  banning  a  specific 
product.  The  regulatory  veto  advocates  have  clearly  identified 
the  correct  problem;  what  remains  to  be  seen  is  whether  they  have 
identified  a  workable  solution  as  well. 


***** 


My  second  point  is  that  the  Chadha  decision  has  a  major 
effect  on  the  regulatory  veto  debate.   On  occasion,  proponents  of 
one  or  another  regulatory  veto  device  have  claimed  that  their  new 
approach  would  be  functionally  equivalent  to  the  pre-Chadha 
legislative  vetoes — implying  that  the  Supreme  Court's  holding  was 
an  academic  and  punctilious  exercise  easily  avoided  by  practical 
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men.   It  is  important  to  recognize  that  these  claims  are 
incorrect:   the  principle  that  Congress  may  make  policy  only  by 
making  law  as  specified  in  Article  I  of  the  Constitution  changes 
fundamentally  the  procedures  now  available  for  vetoing  agency 
rules.   These  changes  could  affect  the  positions  of  those  on  both 
sides  of  the  pre-Chadha  legislative  veto  debate. 

Pre-Chadha,  there  were  a  variety  of  institutional  reasons  why 
legislative  veto  procedures  were  enacted.   Members  of  the  House 
and  Senate  supported  them  to  counterbalance  broad  statutory 
standards  with  greater  influence  over  Executive  interpretation 

and  implementation.   Members  of  the  House  supported  them  to  share 
in  regulatory  influence  provided  the  Senate  by  the  confirmation 
process.   Authorizing  committees  supported  them  to  counterbalance 
the  power  of  appropriations  committees.  Junior  members  supported 
them  to  equalize  power  held  by  authorizing  committee  chairmen. 
Program  opponents  supported  them  to  dilute  the  power  of  program 
advocates.   The  House  and  the  Senate  supported  them  as  a  check 
upon  the  other  body. 

Under  Chadha,  however,  the  variety  of  veto  procedures  has 
been  narrowed,  and  so  have  the  possible  motivations  for 
supporting  any  legislative  veto.   To  see  this,  consider  the  two 
paradigmatic  regulatory  veto  mechanisms  now  available.   Under  one 
procedure — "statutory  disapproval" — a  law  would  provide  that 
agency  rules  could  go  into  effect  only  after  a  "report-and-wait" 
period,  and  that  Congress  could  disapprove  rules  by  joint 
resolution  before  the  end  of  the  period.   Except  for  the 
procedures  involved,  this  would  be  little  different  from  the 
status  quo,  since  Congress  can  always  override  a  regulation  by 
statute. 

Under  the  second  procedure — "statutory  approval" — a  law  would 
provide  that  agency  rules  could  go  into  effect  only  after  a 
"report-and-wait"  period,  and  then  only  if  Congress  had  approved 
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the  rule. by  joint  resolution  before  the  end  of  the  period.  This 
would  be  a  considerable  change  from  the  status  quo,  and  would 
permit  a  simple  majority  of  either  House  to  "veto"  any  agency 
"rule."  This  approach  would  "solve"  the  regulatory  problem  by 
virtually  abolishing  regulation  itself — "rules"  would  not  be 
independent  Executive  acts  but  rather  proposals  to  the  Congress. 
It  would  also  flood  Congress  with  thousands  of  minute  decisions 
that  could  bring  the  legislative  process  itself  to  a  grinding 
halt. 

Of  course,  the  major  proposals  to  pstaolish  a  regulatory  veto 
would  modify  these  pure  approval  and  disapproval  procedures.   The 
proposal  sponsored  by  Senators  Levin  and  Boren  adopts  the 
statutory  disapproval  approach — but  features  expediting 
procedures  to  move  disapproval  resolutions  promptly  to  the  floors 
for  votes  of  the  entire  Houses  without  delay  by  committees  or 
subcommittees.  The  authorizing  committees  are  often  champions  of 
"their"  agencies'  programs,  and  can — through  scheduling  and  other 
devices — block  changes  they  oppose.   By  making  program 
implementation  more  often  subject  to  votes  by  floor  majorities, 
the  expediting  procedures  could  make  regulatory  programs  more 
responsive  to  majority  sentiment.   The  proposal  sponsored  by 
Senator  Grassley  and  Congressman  Lott  adopts  the  statutory 
approval  approach  (with  expediting  procedures) — but  only  for 
"major"  rules  (fifty  or  sixty  a  year),  leaving  the  large  majority 
of  less  significant  rules  covered  by  a  statutory  disapproval 
procedure  similar  to  that  in  Levin-Boren. 

Both  of  these  proposals  would  give  Congress  greater 
responsibility  and  attempt  to  make  Congress  more  accountable  to 
the  public  for  Federal  regulations.  To  the  extent  they  do  so, 
however,  it  is  at  a  cost:   both  would  place  new  administrative 
burdens  on  the  Congress,  and  both  would  limit  Congress'  ability 
to  pick  and  choose  among  the  issues  that  may  come  before  it.   And 
there  are  two  other,  fundamental  respects  in  which  they  would 
differ  from  the  pre-Chadha  legislative  vetoes,  both  arising  from 
the  requirement  that  Congress  must  act  jointly  (between  the  two 
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Houses  always,  and  with  the  President  unless  his  veto  is 
overridden) . 

First,  the  President  could  "veto  the  veto"  under  the 
Levin-Boren  procedure.   If  the  President  favors  a  rule  issued  by 
agencies,  and  vetoes  a  joint  resolution  of  disapproval,  a 
two-thirds  majority  in  both  Houses  would  be  required  to  override 
his  veto.   On  the  other  hand,  the  Grassley-Lott  approach  for 
"major"  rules  is  closer  to  a  one-House  simple  majority  veto. 
Either  House  could  refuse  to  enact  into  law  a  proposed  major 
regulation  by  not  approving  the  joint  resolution  of  approval. 
Note  that  there  is  no  constitutional  form  of  the  pre-Chadha 
two-house  legislative  veto.   That  the  available  forms  are  extreme 
ones — one-House  simple  majority  versus  two-House 
supermajority — may  make  it  more  difficult  to  forge  a  majority 
consensus  behind  any  regulatory  veto. 

The  second  difference  is  that  the  President' s  role  in  the 
legislative  process  could  change  significantly.   Onder 
Grassley-Lott,  once  a  major  rule  is  proposed  at  least  one  House 
will  be  obliged  to  vote  on  it;  if  the  first  House  to  vote 
approves,  the  other  House  will  then  be  obliged  to  vote  as  well. 
This  stronger  form  of  regulatory  veto  risks  the  current 
prerogatives  of  both  the  Executive  and  Legislative  branches.   The 
Executive  would  be  obliged  to  persuade  a  majority  of  both  Houses 
to  put  a  major  new  regulation  into  effect  or  to  make  a  major 
change  in  an  existing  regulation.   But,  at  the  same  time,  the 
Congress  would  lose  some  control  over  its  calendar,  and  could  not 
avoid  voting  on  controversial  issues  it  might  prefer  to  avoid  or 
delay.  The  President  would  be  able  to  determine,  several  times 
each  session,  when  and  in  what  context  Congress  would  have  to 
stand  up  and  be  counted. 

These  are  not  arguments  against  the  regulatory  veto.   They 
merely  emphasize  that,  with  the  options  properly  limited  by 
Chadha ,  we  are  faced  with  very  different  dynamics  for 
Congressional  and  Executive  review.  No  constitutional  regulatory 
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veto  could  simply  augment  the  power  of  one  political  branch  at 
the  expense  of  the  other,  so  adopting  one  would  involve  risks  and 
demand  statesmajiship  at  Jaoth  ends  of  Pennsylvania  Avenue.   The 
new  procedure  also  would  affect  the  Judiciary.   Indeed,  to  the 

extent  agency  rules  were  considered  as  having  been  enacted  into 
statutory  law,  the  courts  could  be  removed  altogether  from  review 
except  on  constitutional  grounds. 


***** 


My  third  point  is  that  there  are  strong  and  serious  arguments 
on  all  sides  of  the  issues  raised  by  the  proposed  regulatory  veto 
devices.  For  each  of  these  issues,  we  will  need  to  weigh  how  the 
details  of  each  regulatory  veto  proposal  will  affect  the  function 
and  authority  of  each  branch  and  its  accountability  to  the 
public — and,  most  importantly,  whether  one  of  them  will  improve 
government  operations. 

1.  Administrative  Burdens  for  Congress.  The  opponents  of 
regulatory  veto  proposals'  have  good  cause  for  concern  over  the 
potential  volume  and  technical  detail  of  the  issues  that  would  be 
coming  into  the  Congress.  These  could  require  a  great  deal  of 
time  and  attention  under  any  of  the  regulatory  veto  proposals. 
Grassley-Lott  in  particular  would  entail  a  substantial  increase 
in  Congressional  workload.   Under  Executive  Order  12291,  0MB 

reviews  40  to  50  "major"  (over  $100  million  in  impact)  final 
rules  and  about  1,500  "non-major"  final  rules  a  year .3/  0MB  does 
not  review  the  rules  of  most  "independent"  regulatory  agencies, 
which  could  involve  an  additional  dozen  "major"  rules  each  year. 
Neither  does  0MB  review  most  of  the  rules  issued  by  the  Internal 
Revenue  Service. 


2/  To  illustrate  the  possible  impact  of  the  Grassley-Lott 
proposal,  I  am  attaching  a  listing  of  125  major  final  rules 
reviewed  under  Executive  Order  12291  during  1981-83,  which 
provides  a  brief  explanation  of  each  rule  and  a  summary  of  any 
court  challenges. 
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To  place  this  in  context,  over  the  past  ten  years  Congresses 
have  passed  about  200  public  laws  in  the  first  session  and  400 
public  laws  in  the  second.  Adding  to  Congress'  annual 
legislative  calendar  60  or  more  joint  resolutions  to  affirm  major 
regulations,  plus  an  unknown  number  of  regulatory  disapprovals, 
could  increase  the  number  of  legislative  transactions  considered 
by  Congress  from  10%  to  more  than  25%. 

2.  Executive  Accountability.  Although  the  President  and 
officials  of  the  Executive  Branch  must  work  closely  with 
Congress,  there  can  be  only  one  Executive.   The  President,  like 
Congress,  is  accountable  to  the  public.   With  so  much  execution 
of  Federal  law  taking  place  through  regulation,  traditional 
Executive  oversight  mechanisms — budget  and  accounting 
controls — no  longer  suffice,  and  have  been  supplemented  in  recent 
years  by  regulatory  oversight  procedures  (currently  under 
Executive  Order  12291) .  Any  reform  of  the  rulemaking  process 
acceptable  to  the  President  must  provide  the  President — the 
official  charged  by  the  Constitution  to  see  to  the  execution  of 
the  laws  of  the  United  States — the  means  to  coordinate  and  direct 
executive  policymaking,  including  rulemaking. 

Yet  regulatory  veto  procedures  could  seek  to  limit  Executive 
authority  over  the  regulatory  agencies.  Agency  regulatory 
management  and  staff  may,  even  more  than  now,  perform  a  balancing 
act  between  Congressional  interests  and  the  President's. 
Requiring  agencies  to  forge  new  lines  of  responsibility  to  the 
Congress  could  threaten  the  ability  of  the  President  to  fulfill 
his  responsibilities  as  the  Federal  government's  Chief  Executive. 

3.   Judicial  Review.   A  public  law,  unlike  a  regulation,  is 
not  subject  to  review  under  the  Administrative  Procedure  Act  and, 
other  than  for  constitutional  reasons,  cannot  be  overturned  by  a 
court  on  the  grounds  of  having  been  established  in  an  'arbitrary 
or  capricious'  manner. 
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Th«  effect  upon  subsequent  judicial  review  of  a  joint 
resolution  approving — or  even  disapproving — a  regulation  is  a 
matter  that  must  be  squarely  addressed.   We  are  unaware  of  any 
experience  with  requirements  that  rules  take  effect  only  if 
approved  by  a  joint  resolution,  and  do  not  know  what  effect  such 
a  procedure  might  have  on  judicial  review.   Similarly,  we  do  not 
have  experience  with  joint  resolutions  of  disapproval  of  agency 
rules  that  are  passed  by  Congress  but  are  not.  signed  by  the 
President.   Both  of  these  possibilities  are  presented  by  the 
proposed  regulatory  veto  provisions.   This  absence  of  experience 
compounds  the  difficulty  of  assessing  with  confidence  appropriate 
mechanisms  for  a  regulatory  veto. 

Regulatory  veto  statutes  could  provide  that  the  effect  of  a 
joint  resolution  of  approval  is  to  preclude  further  judicial 
consideration  of  the  rule,  except,  of  course,  on  constitutional 
grounds.   This  would  treat  an  "approved"  rule  as  a  statute.   At 
the  other  extreme,  the  statute  could  provide  that  Congressional 
and  Presidential  approval  has  no  effect  on  subsequent  judicial 
review — that  a  rule  so  approved  could  then  be  overturned  by  a 
court  for  record  inadequacies,  procedural  defects,  or  on  any 
other  ground  provided  by  the  Administrative  Procedure  Act  or 
authorizing  statute.   A  question  worth  deep  reflection  is  whether 
the  courts  would  feel  comfortable  doing  this — or,  if  they  did, 
whether  the  procedure  would  be  constitutionally  appropriate. 

4.   Agency  Efficiency.   Just  as  the  regulatory  veto  process 
should  not  stymie  Congress  in  its  other  legislative  work,  it 
should  not  stymie  the  ability  of  agencies  to  implement  existing 
statutes.  Any  regulatory  veto  mechanism  should  contain  emergency 
procedures  allowing  agencies  to  take  prompt  and  lasting  agency 
regulatory  action,  without  the  necessity  of  prior  Congressional 
review.  Any  provision  authorizing  legislative  veto  must  also 
state  how  changes  to  rules  approved  by  a  joint  resolution  can  be 
altered  by  subsequent  agency  action.   Must  minor  changes  to  such 
a  rule  also  be  approved  by  a  joint  resolution? 
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5.   Scope.   A  statute  establishing  a  joint  resolution 
procedure  either  to  disapprove  or  approve  a  regulation  needs  to 
define  the  regulatory  statutes  to  which  it  will  apply.   Some 
existing  proposals  limit  Congressional  review  to  rules  issued 
through  the  informal  rulemaking  provisions  of  the  APA.   However, 
rulemaking  to  implement  certain  regulatory  statutes  are  not 
clearly  subject  to  the  APA  and  may  not,  therefore,  be  subject  to 
the  current  regulatory  veto  bills.  This  includes  most  rules 
under  the  Clean  Air  Act,  and  possibly  the  hybrid  rulemaking 
procedures  of  the  Consumer  Product  Safety  Commission  and  the 
Federal  Trade  Commission.   It  is  not  only  necessary  to  determine 
which  agencies  should  be  subject  to  the  legislative  veto 
mechanism,  but  also  which  statutes  administered  by  those  agencies 
should  be. 

6.   Procedures  and  Review  Periods.   The  administrative 
details  of  the  regulatory  veto  bill?  are  also  important,  and  can 
seriously  affect  whether  or  not  the  proposal  would  work.   Both 
the  major  proposals  would  amend  the  Rules  of  the  House  and  the 
Senate  to  expedite  regulatory  reviews.   They  set  time  limits  for 
committee  review  of  each  joint  resolution;  provide  procedures  for 
discharge  of  each  joint  resolution  and  for  floor  consideration; 
and  make  the  joint  resolutions  highly  privileged — not  subject  to 
amendment  and  subject  to  limited  times  for  debate.  The  agency's 
maximum  "report-and-wait"  period  would  be  90  days  of  continuous 
session  of  Congress.   This  would  mean  that,  if  an  agency 
submitted  a  proposed  rule  to  Congress  after  the  middle  of  May  of 
this  year,  the  90  days  of  continuous  session  as  defined  in  the 
bills  could  run  out  by  adjournment. 


***** 


In  summary,  then,  the  Congressional  advocates  of  regulatory 
review  procedures  believe  that  Congress  should  stand  up  and  be 
counted  on  specific  regulatory  policies.   It  is  also  clear. 
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however,  that  any  new,  post-Chadha  regulatory  veto  procedure 
presents  some  very  different  dynamics  for  Congressional  and 
Executive  relationships.  The  details  of  these  new  procedures  may 
Increase  administrative  burdens  for  Congress,  affect  Executive 
accountability,  change  the  reach  of  judicial  review,  and  affect 
agency  efficiency. 

Mr.  Chairman,  thank  you  for  the  opportunity  to  present  these 
views. 

The  Chairman.  Thank  you. 

Mr.  DeMuth,  I  just  want  to  ask  you  one  question.  What  is  the 
authority  now  for  the  creation  of  0MB? 

Mr.  DeMuth.  The  original  authority  is  the  Budget  and  Account- 
ing Act  of  1921.  0MB  itself  was  created  by  Reorganization  Plan  No. 
2  of  1970,  which  became  effective  on  July  1,  1970. 

The  Chairman.  Was  there  a  legislative  veto  involved? 

Mr.  DeMuth.  I  am  not  going  to  be  able  to  be  as  detailed  as  I  can 
on  this.  There  have  been  various  forms  of  reorganization  plans.  My 
understanding  is  that  some  forms  offered  serious  problems  under 
Chadha,  and  other  forms  did  not.  But  I  am  afraid  I  could  not  give 
you  more  than  that  concerning  the  reorganizations  plan.  I  should 
point  out,  however,  that  the  organization  of  0MB  was  enacted  into 
statutory  law  as  part  of  the  codification  of  title  31,  United  States 
Code,  in  September  1982. 

The  Chairman.  Mr.  DeMuth,  we  thank  you  very  much.  You  have 
given  an  excellent  statement, 

Mr.  DeMuth.  Thank  you. 

The  Chairman.  Gentlemen,  the  House  is  debating  a  very  impor- 
tant foreign  aid  bill  downstairs.  We  have  now  two  distinguished 
professors,  and  we  have  three  on  the  next  page,  so  we  have  got 
seven  more  witnesses.  I  wonder  if  I  would  be  imposing  on  the  next 
witnesses  if  I  would  ask  if  you  would  be  willing  to  submit  your 
statement.  Every  one  of  these  things  will  be  carefully  read,  I  can 
assure  you  of  that.  Would  there  be  any  objection  by  you  if  you  sub- 
mitted your  statement  and  you  gave  a  summary  of  your  legal  posi- 
tion on  this  matter? 

All  right.  The  first  is  Prof.  Cass  Sunstein,  assistant  professor  of 
law  and  political  science.  University  of  Chicago,  and  Prof.  Peter 
Strauss,  professor  of  law,  Columbia  University.  Will  you  gentlemen 
come  forward?  Mr.  Sunstein,  without  objection,  we  will  receive 
your  manuscript  in  the  record.  Will  you  give  us  your  view  of  the 
aspects  of  this  matter? 
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STATEMENT  OF  CASS  R.  SUNSTEIN,  ASSISTANT  PROFESSOR  OF 
LAW  AND  POLITICAL  SCIENCE,  UNIVERSITY  OF  CHICAGO 

Mr.  SuNSTEiN.  Yes,  sir,  I  would  like  to  start  with  two  short  pre- 
liminary points  and  then  go  on  to  three  somewhat  short  nonpreli- 
minary  points. 

The  first  preliminary  point  has  to  do  with  the  need  to  separate 
the  question  of  deregulation  and  whether  it  is  desirable  from  the 
question  of  oversight  of  the  regulatory  process.  Those  two  questions 
are  sometimes  combined.  Question  No.  1,  are  we  overregulated? 
Question  No,  2,  ought  there  to  be  new  mechanisms  to  promote  ac- 
countability in  the  regulatory  process? 

My  suggestions  have  to  do  only  with  the  question  of  accountabil- 
ity. I  think  the  debate  ought  not  to  get  confused  with  questions  of 
whether  deregulation  is  generally  a  good  or  a  bad  idea. 

The  second,  very  preliminary  point,  has  to  do  with  the  need  to 
separate  two  considerations  usually  mixed  together  as  well.  Admin- 
istrative agencies  are  often  created  because  Congress  wants  to 
pursue  the  goal  of  expertise,  to  make  sure  that  experts  make  regu- 
latory policy.  One  of  the  problems  that  comes  from  the  creation  of 
expert  agencies  is  that  one  loses  accountability. 

The  goal  of  expertise  and  the  goal  of  accountability  can't  simul- 
taneously be  achieved.  This  suggests  to  me  that  Congress  ought  to 
be  concerned  with— and  what  some  of  the  pending  bills  suggest  a 
concern  with — is  ensuring  that  the  accountable  parts  of  Govern- 
ment, Congress  and  the  President,  make  policy,  and  that  the  ex- 
perts apply  their  expertise  not  to  the  broad  policy  questions,  but 
instead  to  the  questions  of  filling  in  the  details. 

Now,  for  the  three  major  points.  Point  No.  1,  the  role  of  Congress 
ought  to  be  in  the  first  instance  writing  clear  legislation.  The  legis- 
lative veto  is  an  inadequate  substitute  for  that,  and  there  is  no 
reason  Congress  shouldn't  alter  current  statutes  providing  for 
publi*  interest  regulation,  feasibility  regulation  in  order  to  provide 
clearer  guidelines.  That  role,  to  the  extent  that  it  is  inadequate, 
should  be  supplemented  with  a  more  formal  oversight  mechanism 
to  ensure  that  agencies  in  the  implementation  process  adhere  to 
statutory  requirements,  and  to  apprise  Congress  of  changes  in  di- 
rection so  that  Congress  can  enact  corrective  legislation  if  it  is  nec- 
essary. 

The  second  point  has  to  do  with  the  role  of  the  President.  Presi- 
dent Reagan  should  be  commended,  at  least  in  this  respect.  He  has 
enacted  an  executive  order  which  involves  broader  supervisory 
power  over  the  administrative  process.  Something  like  that  ought 
to  be  enacted  into  law,  so  that  the  President  has  clear  authority  to 
supervise  both  the  executive  branch  and  the  independent  agencies. 
Even  if  the  Supreme  Court  has  been  correct  in  suggesting  that  the 
independent  agencies  are  constitutional,  there  is  no  reason  for  the 
President  not  to  be  able  to  exercise  supervisory  authority  over  the 
Federal  Trade  Commission,  the  Federal  Communications  Commis- 
sion, and  so  forth. 

The  Chairman.  You  say  he  has  that  authority? 

Mr.  SuNSTEiN.  It  is  unclear  under  current  law  whether  he  does 
have  that  authority.  The  Supreme  Court  in  the  Humphrey's  execu- 
tor case  said  these  independent  agencies  are  independent  in  every- 
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thing  except  their  appointment,  and  the  President  has  shied  away 
from  testing  that  language.  That  is  why  Executive  Order  12291 
doesn't  apply  to  them. 

It  is  unclear  under  current  law.  So  the  President  ought  to  be  au- 
thorized by  statute  to  oversee  the  independent  agencies,  and  ought 
to  be  expressly  authorized  to  oversee  his  own  agencies.  Perhaps 
there  ought  to  be  some  kind  of  superagency  which  would  be  to 
some  extent  insulated  from  political  pressures,  and  engage  in  that 
kind  of  coordinating  and  centralizing  role. 

Point  No.  3  is  that  the  Administrative  Procedures  Act  is  now 
outmoded  to  the  extent  that  it  distinguishes  sharply  between  infor- 
mal rulemaking  and  adjudication.  Informal  rulemaking  is  now  the 
premier  business  of  administrative  agencies,  at  least  in  terms  of 
importance,  and  rights  of  public  participation  are  very  weak  in  in- 
formal rulemaking.  The  statute  ought  to  be  amended  to  create 
greater  procedural  rights  on  the  part  of  those  affected  by  agency 
action  or  inaction,  and  that  would  include  deregulation  as  well. 

My  proposal  is  that  the  salutory  goals  of  the  legislative  veto  can 
be  fulfilled  in  a  constitutional  manner,  in  a  fairly  simple  three-step 
process.  Congress  ought  to  make  law.  The  President  ought  to  be 
empowered  to  supervise  all  executive  branch  agencies,  including 
the  independent  agencies,  and  the  public  ought  to  have  greater 
rights  of  procedural  protection,  greater  rights  to  participate  in  and 
comment  on  rulemaking. 

The  Chairman.  Very  interesting.  Thank  you  very  much.  Profes- 
sor Sunstein. 

[Mr.  Sunstein's  prepared  statement  follows:] 
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statement  of  Cass  R.  Sunstein 
Assistant  Professor  of  Law 
University  of  Chicago 
Before  the  Conunittee  on  Rules 
United  States  House  of  Representatives 
on 
May  10,  1984 

Mr.  Chairman  and  Members  of  the  Committee: 

I  am  pleased  to  have  an  opportunity  to  discuss  with  you  some 
directions  that  regulatory  reform  might  take  in  the  aftermath  of 
the  Supreme  Court's  invalidation  of  the  legislative  veto  in  INS 
V.  Chadha,  103  S.  Ct.  2764  (1983).  It  will  be  useful  to  begin 
with  a  brief  explanation  of  why  regulatory  reform  deserves 
especially  serious  thought  on  the  part  of  Congress  after  Chadha. 

The  legislative  veto  was,  of  course,  a  response  to  the 
delegation  of  increasingly  broad  lawmaking  authority  to  the 
executive  branch.  Especially  in  the  last  twenty  years,  American 
government  has  become,  to  an  unprecedented  degree,  administrative 
government.  Congress  has  authorized  agencies  to  undertake 
regulatory  activity  without  offering  them  much  guidance  for  the 
task.  Agencies  have  been  told  to  regulate  "unreasonable  risks," 
to  promote  workplace  safety  "to  the  extent  feasible,"  and  to 
guard  against  "unfair"  trade  practices.  In  giving  content  to  such 
vague  terms,  administrators  must  exercise  considerable  lawmaking 
authority. 

All  this  has  had  two  dramatic  consequences.  The  first  is  the 
transfer  of  authority  from  Congress  to  the  executive  branch. 
Bureaucrats  in  the  various  agencies  are  given  broad  discretion  to 
make  law  and  policy — a  severe  intrusion  on  original  conceptions 
of  the  separation  of  powers.  The  second  consequence,  in  some  ways 
even  more  fundamental,  is  an  increased  risk  that  governmental 
power  will  be  used  by  well-organized  groups  to  distribute  wealth 
or  opportunities  in  their  favor.  Administrative  agencies  are  of 
course  not  subject  to  direct  electoral  control.  The  capture  of 


770 

such  agencies  by  a  particular  group—often  the  very  industry  they 
are  charged  with  regulating — is  a  familiar  phenomenon. 

These  two  consequences  are  closely  related.  The  framers 
designed  the  constitutional  system  so  as  to  ensure  against  the 
likelihood  that  "factions"  would  be  able  to  use  the  government  to 
obtain  wealth  or  opportunities  at  the  expense  of  the  rest  of  us. 
See  The  Federalist  Nos.  10,  51.  The  principal  safeguards  were 
separation  of  powers  and  electoral  accountability—safeguards 
that  have  been  to  an  extent  breached  by  the  rise  of  the  modern 
administrative  agency.  In  these  circumstances,  the  legislative 
veto  was  intended  to  reduce  the  problems  caused  by  broad 
delegations  to  agencies  by  giving  Congress  an  opportunity  to 
exercise  a  supervisory  role  over  regulatory  decisions.  The 
Supreme  Court's  decision  to  invalidate  the  veto  depended  in  turn 
on  the  Court's  perception  that  far  from  reducing  the  problem  of 
factional  power,  the  veto  in  fact  increased  it.  See  INS  v^ 
Chadha,  supra,  at  2782-2789;  see  also  Bruff  S  Gellhorn, 
Congressional  Control  of  Administrative  Regulation;  A  Study  of 
Legislative  Vetoes,  90  Harv.  L.  Rev.  1369  (1977). 

Whether  or  not  one  agrees  with  the  Court,  it  is  clear  that 
the  legislative  veto  was  an  attempt  to  respond  to  a  genuine 
problem.  No  one  designing  a  system  of  goverance  in  the  first 
instance  would  come  up  with  the  current  scheme,  by  which 
bureaucrats  often  make  law  pursuant  to  the  vaguest  sort  of 
congressional  guidance  and  subject  only  to  intermittent 
presidential  control.  See  T.  Lowi,  The  End  of  Liberalism;  The 
Second  Republic  of  the  United  States  (1979)  .  Certainly  the 
framers  designed  no  such  system.  The  task  for  the  future  is  to 
generate  alternative  mechanisms,  or  surrogate  safeguards,  by 
which  to  promote  the  original  goals  of  the  separation  of  powers 
without  dismantling  the  administrative  apparatus  that  has  proved 
to  be  indispensable  since  the  New  Deal. 

In  considering  such  alternative  mechanisms,  it  is  necessary 
to  keep  two  fundamental  points  in  mind.  The  first  is  that  some  of 
the  most  serious  dilemma's  of  administrative  law  grow  out  of  a 
desire  to  achieve  two  incompatible  goals.  The  first  goal  is  to 
give  regulatory  tasks  to  experts,  or  technocrats.  A  central 
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reason  for  the  delegation  of  broad  authority  to  administrative 
agencies  has  been  Congress'  lack  of  expertise  in  dealing  with 
technically  complex  issues.  The  hope  is  that  administrators  will 
accumulate  and  apply  the  necessary  knowledge  to  the  difficult 
problems  involved  in  regulation.  The  second — and  competing — goal 
is  to  promote  accountability  in  the  regulatory  process.  Often  the 
-development  of  regulatory  policy  is  entrusted  to  administrative 
agencies,  rather  than  the  courts,  because  of  a  perception  that 
the  relative  accountability  of  the  agency  will  ensure  that 
administrative  decisions  do  not  depart  too  sharply  from  the 
desires  of  the  public. 

But  it  is  difficult,  if  not  impossible,  to  achieve  the  goals 
of  expertise  and  accountability  at  the  same  time.  Pursuit  of  the 
goal  of  experise  makes  it  necessary  to  insulate  regulators  from 
politics,  so  that  they  can  apply  their  knowledge  without  having 
to  deal  with  the  pressures  imposed  by  the  political  process.  This 
perception  played  a  considerable  role  in  Congress'  decision  to 
create  the  so-called  "independent"  regulatory  commissions  and 
also  in  the  Supreme  Court's  willingness  to  uphold  such 
commissions  against  constitutional  attack.  See  Humphrey' s 
Executor  v.  United  States,  295  U.S.  602  (1935).  In  more  recent 
years,  there  has  been  distrust  of  "expertise."  The  perception  is 
that  bureaucratic  "experts,"  however  much  they  know  about  the 
issue  at  hand,  will  not  be  able  to  generate  some  objective  public 
interest.  We  have  come  to  recognize  that  value  choices  are  almost 
always  at  issue  in  the  regulatory  process  and  that  such  choices 
cannot  be  made  merely  on  the  basis  of  technical  competence.  For 
example,  even  perfect  knowledge  of  the  extent  of  the  risk  caused 
by  exposure  to  carcinogens  in  the  workplace  cannot  answer  the 
question  of  what  level  of  risk  is  acceptable  in  light  of  the 
costs  of  regulation.  See  Industrial  Union  Dept.  v.  American 
Petroleum  Inst.,  448  U.S.  607  (1980).  This  insight  has  played  a 
major  role  in  mounting  distrust  of  administrative  agencies  and  in 
recent  efforts  to  increase  political  control  over  the  regulatory 
process. 

The  best  way  out  of  the  dilemma  is  to  recognize  that  while 
it  remains  important  to  bring  technical  knowledge  to  bear  on 
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regulatory  problems,  it  is  equally  important  to  ensure  that  the 
basic  value  choices  are  made  by  those  most  accountable  to  the 
public.  One  cannot  deal  with  the  problems  raised  by  carcinogens 
in  the  workplace,  or  even  the  questions  of  unfair  trade 
practices,  without  considerable  knowledge  of  the  problem  at  hand. 
At  the  same  time,  the  relevant  value  choices  should,  to  the 
extent  possible,  be  made  by  those  with  political  accountability — 
principally,  the  Congress. 

My  second  point  involves  the  need  to  separate  the  question 
of  whether  we  are  "overregulated"  from  the  question  of  how  best 
to  supervise  the  administrative  process.  To  some  degree,  of 
course,  the  questions  are  related.  But  it  is  perfectly  possible 
to  believe  that  private  markets  often  cannot  be  relied  on  to 
achieve  either  efficiency  or  justice  and  at  the  same  time  to  be 
concerned  about  devising  mechanisms  for  increasing  the 
accountability  of  administrative  agencies.  In  the  current 
climate,  the  two  issues  have  sometimes  been  mixed  together  in  an 
effort  not  only  to  promote  accountability,  but  also  to  reduce  the 
extent  of  regulation.  I  speak  here  only  to  the  problem  of 
accountability.  My  suggestions  about  reform  of  the  regulatory 
process  are  not  intended  in  any  way  to  endorse  the  current 
perceptions  on  the  part  of  some  that  we  now  suffer  from  a  general 
problem  of  "overregulation." 

My  remarks  here  about  regulatory  reform  in  the  aftermath  of 

Chadha  will  fall  into  three  general  categories.  First,  I  suggest 
that  Congress  should  reassert  its  lawmaking  authority  not  through 
the  so-called  "regulatory  veto,"  but  instead  through  more  careful 
delegations  of  authority  and  through  continuing  oversight  of 
implementation  by  the  executive.  Second,  the  President  should  be 
authorized  by  statute  to  control  and  coordinate  the  regulatory 
process,  including  that  part  of  the  process  entrusted  to  the 
"independent"  agencies.  Third,  the  Administrative  Procedure  Act 
should  be  amended  to  strengthen  the  procedural  rights  of  both 
regulated  industries  and  regulatory  beneficiaries  in  notice-and- 
comment  rulemaking.  These  are  not  new  suggestions;  they  attempt 
to  build  on  principles  already  reflected  in  the  law.  But  they  do, 
I  think,  have  the  potential  of  achieving  the  principal  goals  of 


773 

the  legislative  veto  device  without  imposing  significant  costs  or 
running  afoul  of  the  Constitution. 

I.  The  Role  of  Congress 

The  Chadha  decision  struck  most  directly  at  Congress* 
efforts  to  supervise  the  regulatory  process.  Whatever  one  thinks 
of  the  decision,  it  seems  clear  that  Congress  ought  to  assume  a 
greater  role  in  that  process.  The  hard  questions  involve  not 
whether  Congress  should  do  so,  but  how. 

One  proposal,  the  so-called  regulatory  veto,  would  treat 
some  or  all  agency  regulations  as  recommendations  that  may  not  go 
into  effect  unless  enacted  by  a  joint  resolution  by  Congress. 
See,  e.g..  Amendment  No.  2655  to  S.  1080,  Cong.  Rec.  S  17081 
(Nov.  18,  1983).  The  regulatory  veto  could  apply  to  all 
regulations,  or  it  could  be  limited  to  "major"  rules,  defined  as 
those  rules  that  would  impose  significant  costs. 

The  regulatory  veto  is  intended  as  a  surrogate  for  the 
legislative  veto--a  method  for  Congress  to  supervise  the 
administrative  process  without  running  afoul  of  Chadha. 
Notwithstanding  this  salutary  goal,  the  device  would  be  a  most 
undesirable  innovation.  The  first  reason  is  that  it  is 
unnecessary.  Congress  already  has  the  power  to  "veto"  regulatory 
initiatives  through  legislation.  Indeed,  Congress  has  exercised 
that  power  on  many  occasions.  If  Congress  wants  an  opportunity  to 
see  regulations  before  they  go  into  effect,  the  Federal  Register 
provides  that  opportunity.  But  if  a  more  formal  mechanism  for 
congressional  review  is  desirable,  it  can  be  provided  through  the 
"report-and-wait"  device  apparently  approved  by  the  Court  in 
Chadha,  see  103  S.Ct.  at  2776  n.9.  Such  a  device  would  require 
agencies  to  submit  all  or  some  rules  to  Congress  before  they 
could  go  into  effect,  thus  giving  Congress  an  opportunity  to 
disapprove  rules  by  joint  resolution  before  the  end  of  the 
prescribed  period.  Unlike  the  regulatory  veto,  the  "report-and- 
wait"  device  would  permit  rules  to  become  effective  if  Congress 
fails  to  act. 
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If  Congress  wants  to  oversee  administrative  activity  with  an 
eye  toward  possible  enactments  negating  regulatory  initiatives, 
then,  the  regulatory  veto  is  unnecessary.  But  the  proposed  formal 
mechanism  is  a  bad  idea  not  only  for  that  reason.  It  is  also  a 
bad  idea  because  it  would  deluge  the  Congress  with  highly 
undesirable  burdens.  See  McGowan,  Court,  Congress,  and  Control  of 
Delegated  Power,  77  Colum.  L.  Rev.  1119,  1146  (1977).  Power  is 
often  delegated  to  the  executive  branch  precisely  because 
Congress  has  the  time  only  to  set  general  policy  and  seeks  to 
avoid  the  details  of  implementation.  If  Congress  were  obligated 
to  review  all  "major"  rules — if  such  rules  were  not  rules  at  all 
but  only  proposals — the  details  of  implementation  would  become  a 
significant  drain  on  legislators'  time. 

Under  the  legislative  veto  device,  of  course,  there  was  no 
such  drain.  Regulations  subject  to  veto  were  not  mere  proposals. 
The  veto  came  into  play  only  when  Congress  believed  it  necessary; 
there  was  no  need  for  Congress  to  act  on  any  particular 
initiative.  With  the  proposed  regulatory  veto,  by  contrast. 
Congress  would  be  required  to  examine  every  proposed  regulation 
and  to  treat  it  as  if  it  were  an  ordinary  part  of  the  lawmaking 
process.  On  occasion,  such  supervision  of  the  regulatory  process 
is  desirable.  But  it  is  not  an  appropriate  mechanism  to 
institutionalize  and  to  convert  into  a  general  rule. 

In  short,  the  probable  consequences  of  the  regulatory  veto 
would  be  to  force  Congress  to  become  involved  too  deeply  in  the 
implementation  process  and  to  stall  necessary  regulation  (or 
deregulation).  These  are  significant  prices  to  pay  for  an 
oversight  role  in  which  Congress  can  engage  without  a  formalized 
review  mechanism. 

Although  the  regulatory  veto  is  a  bad  idea,  there  is  no 
question  that  Congress  should  assert  a  greater  role  in  the 
regulatory  process.  The  most  obvious  way  for  it  to  do  so  is  by 
legislating  more  clearly.  Indeed,  clear  legislation  was  at  one 
point  considered  a  constitutional  requirement  under  the 
nondelegation  doctrine.  See  A.L.A.  Schechter  Poultry  Corp.  v. 
On i ted  States,  295  U.S.  495  (1935).  The  nondelegation  doctrine 
seems  now  to  be  a  dead  letter.  See  Amalgamated  Meat  Cutters  v. 
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Connally,  337  F.  Supp.  737  (D.D.C.  1971).  It  is  therefore  lawful 
for  Congress  to  accord  to  administrative  agencies  broad  power  to 
make  law  and  policy.  But  in  many  circumstances.  Congress  should 
make  clear  to  the  executive  branch  what  considerations 
are  to  govern  the  exercise  of  regulatory  authority.  There  is  no 
reason  for  Congress  to  tell  agencies  to  regulate  "unreasonable 
risks,"  or  "in  the  public  interest,"  or  "to  the  extent  feasible." 
Especially  in  the  wake  of  Chadha,  Congress  should  attempt  to  make 
the  basic  value  choices  and  direct  administrative  agencies  to 
adhere  to  them. 

It  is  sometimes  suggested  that  clearer  legislation  is  now 
impossible  in  light  of  the  size  of  the  federal  government  and  the 
increasingly  complex  nature  of  regulatory  problems.  But  that  view 
is  too  pessimistic.  In  the  Clear  Air  Act,  for  example.  Congress 
has  laid  down  relatively  precise — some  would  say  too  precise — 
guidelines.  See,  e.g.,  42  U.S.C.  7473(b),  7475  (d) (2)  (D) (iii) . 
There  is  no  institutional  barrier  to  a  decision  by  Congress  that 
it,  not  the  executive  branch,  will  make  the  difficult  political 
decisions.  The  first  and  principal  response  to  the  Chadha 
decision  should  therefore  be  clearer  legislation. 

In  some  circumstances,  however,  detailed  specification  of 
legislative  policy  is  undesirable  or  impossible.  Policy  is  often 
best  set  by  those  who  have  experience  with  the  matter  at  hand  or 
who  have  the  flexibility  to  adapt  policy  to  changing  social 
conditions.  It  is  important  for  Congress  to  avoid  not  only  open- 
ended  grants  of  authority,  but  also  undue  specificity — especially 
in  new  areas  in  which  detailed  policy  cannot  easily  be  set  in 
advance.  See  Stewart,  The  Reformation  of  American  Administrative 
Law,  88  Harv.  L.  Rev.  1667,  1695  (1975). 

Congress  should  therefore  attempt  to  supplement  the 
guidelines  enacted  in  a  statute  with  careful  and  regular 
oversight  of  the  regulatory  process.  See  Ackerman  &  Hassler, 
Clean  Coal/Dirty  Air  127-128  (1981).  Such  oversight  should  be 
able  to  accomplish  many  of  the  salutary  purposes  sought  to  be 
achieved  through  the  legislative  and  regulatory  vetoes. 
Committees  and  subcommittees  ought  to  keep  track  of  the 
directions  taken  by  the  executive  branch  in  implementing  the  law. 
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The  goal  would  be  to  ensure  against  under-enforcement,  over- 
enforcement,  or  enforcement  in  undesirable  areas,  and  at  the  same 
time  to  become  aware  of  the  problems  that  emerge  during 
implementation.  Such  oversight  would  make  it  possible  for 
Congress  to  respond  to  undesirable  implementation  with  corrective 
legislation.  Moreover,  a  possible  supplement  to  this  role 
deserves  serious  consideration:  development  of  a  "regulatory 
budget"  to  make  clear  the  advantages  and  disadvantages  of 
regulation.  See  Litan  &  Nordhaus,  Reforming  Federal  Regulation 
(1981). 

1 1 .  Presidential  Control 

Presidents  Ford,  Carter,  and  Reagan  have  each  attempted  to 
increase  presidential  supervision  over  the  regulatory  process. 
President  Reagan's  Executive  Order  12291,  46  Fed.  Reg.  13,193 
(1981),  is  the  most  ambitious  (and  controversial)  of  these 
efforts,  for  it  grants  officials  in  the  Office  of  Management  and 
Budget  considerable  power  over  the  basic  decision  whether 
regulatory  action  should  be  undertaken. 

For  three  principal  reasons,  presidential  control  over  the 
regulatory  process  is  desirable,  at  least  at  first  glanc^.  First, 
regulatory  policy  should  to  the  extent  possible  be  centralized 
and  coordinated.  Currently,  regulatory  policy  is  made  by  numerous 
agencies  under  numerous  statutes.  The  result  can  be 
particularistic,  ad  hoc,  and  even  conflicting  policies.  Power 
over  energy  matters,  for  example,  is  now  granted  to  over  a  dozen 
agencies.  Presidential  supervision  may  in  these  circumstances 
serve  to  centralize  and  harmonize  the  regulatory  process.  See 
Bruff,  Presidential  Power  and  Administrative  Rulemaking ,  88  Yale 
L.J.  451  (1979). 

Second,  the  President  is  an  elected  official  and  subject  to 
a  continuous  process  of  public  scrutiny.  As  a  result,  he  is  more 
likely  to  be  accountable  than  the  bureaucrats  in  the  various 
agencies.  If  regulatory  policy  is  concentrated  in  the  President, 
or  in  an  office  close  to  him,  public  scrutiny  and  review  should 
be  promoted.  The  hoped-for  result  is  that  presidential  control 
will  diminish  the  likelihood  that  the  power  of  government  will  be 
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usurped  by  narrow  groups  seeking  to  obtain  wealth  or  power. 

Third,  the  President  is  the  only  official  in  government  with 
a  national  constituency.  Onlike  administrators  in  more  narrowly 
focussed  agencies,  the  President  owes  responsibilities  to  the 
public  as  a  whole.  At  least  in  theory,  and  often  in  practice, 
this  duty  enables  him  to  obtain  a  more  comprehensive  overview  of 
regulatory  policy,  separate  from  the  narrow  interests  that  often 
threaten  to  dominate  policy  at  the  level  of  individual  agencies. 

These  considerations  suggest  that  Congress  should  take  steps 
to  ensure  that  the  President,  or  those  close  to  him,  supervise 
the  regulatory  process.  They  also  raise  the  question  whether  the 
legal  status  of  the  "independent**  regulatory  commissions  should 
be  rethought.  Such  commissions  exercise  considerable  authority 
without  being  subject  to  close  supervision  by  either  the 
President  or  the  Congress.  The  functions  of  the  commissions  do 
not  differ  from  those  of  many  agencies  formally  "within"  the 
executive  branch.  The  latter  agencies  frequently  engage  in 
rulemaking  and  adjudication,  just  like  the  independent 
commissions.  In  my  view,  there  is  no  longer  reason  to  put  the 
independent  commissions  in  a  separate  part  of  government  without 
the  usual  sort  of  presidential  control.  Congress  should  supervise 
agencies,  not  by  immunizing  some  subset  of  them  from  presidential 
supervision,  but  by  enacting  clear  legislation  and  by  monitoring 
agency  action  (and  inaction)  with  a  view  to  corrective 
legislation  if  it  is  necessary. 

To  argue  in  favor  of  presidential  control  over  executive  and 
"independent"  agencies  is  not  to  answer  the  difficult  question  of 
how  such  control  should  be  exercised.  Notwithstanding  what  I  have 
said  about  the  President's  institutional  advantages,  presidential 
control,  at  least  as  embodied  in  Executive  Order  12291,  creates  a 
risk  that  regulatory  policy  will  be  determined  by  interest  groups 
that  have  disproportionate  access  to  the  White  House.  There  have 
been  allegations  that  this  has  in  fact  happened  under  Executive 
Order  12291.  This  is  a  subject  that  warrants  considerable 
concern.  There  is  a  potential  "dark  side"  to  accountability  of 
this  sort. 
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This  possibility  suggests  that  it  might  b«  preferable  to 
create  a  separate  institution,  within  the  executive  branch,  to 
engage  in  the  kind  of  oversight  functions  now  entrusted  by 
Executive  Order  to  the  Office  of  Management  and  Budget.  Creation 
of  another  layer  of  bureaucracy  is  not,  other  things  being  equal, 
an  attractive  idea.  But  here  other  things  may  not  be  equal.  There 
is  much  to  be  said  in  favor  of  the  idea  of  an  executive  agency 
whose  primary  duty  is  to  oversee  the  operations  of  the  regulatory 
process.  See  J.  Mashaw,  Bureaucratic  Justice  226-227  (1983). 

The  question  of  presidential  control  has  recently  been 
mingled  with  the  question  of  whether  cost-benefit  analysis  should  be 
made  a  major  component  of  the  regulatory  process.  But  the  two 
questions  are  separate,  and  it  is  important  to  be  quite  careful 
with  the  use  of  such  analysis.  It  is  desirable,  of  course,  to 
attemg)t  to  quantify  the  costs  and  benefits  of  regulatory 
activity.  At  the  same  time,  use  of  such  analysis  tends  to  "dwarf 
soft  variables,"  like  health  and  safety.  See  Tribe,  Trial  by 
Mathematics;  Precision  and  Ritual  in  the  Legal  Process,   84  Harv. 

L.  Rev.  1329,  1361-1365  (1971).  Moreover,  questions  of  value 
often  enter  into  the  cost-benefit  calculus,  and  it  is  important 
to  avoid  the  illusion  of  neutrality  and  certainty  in  dealing  with 
complex  regulatory  issues. 

Perhaps  more  importantly,  the  use  of  cost-benefit  analysis 
tends  to  promote  the  incorrect  impression  that  the  exclusive 
reason  for  regulation  is  to  promote  efficiency.  Regulation  is  not 
solely  concerned  with  efficiency.  It  is  properly  used  to 
redistribute  income  or  to  help  reshape  preferences,  as  in  the 
case  of  regulation  of  discrimination,  while  it  may  be  desirable 
to  require  agencies  to  estimate  the  costs  and  benefits  of  their 
regulatory  activity,  it  would  not  be  appropriate  to  make 
considerations  of  cost  and  benefit  decisive  in  determining 
whether  regulatory  action  should  be  undertaken.  Cost-benefit 
analysis  is,  of  course,  distinct  from  requirements  of  cost- 
effectiveness,  which  seek  not  to  promote  the  goal  of  economic 
efficiency  but  instead  to  ensure  that  the  relevant  goal — whether 
distributional,  economic,  or  something  else — is  pursued  at  the 
lowest  cost.  See  Sunstein,  Cost-Benefit  Analysis  and  the 
Separation  of  Powers,  23  Arix.  L.  Rev.  1267  (1981). 
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III.  Proc«dural  Safeguards  in  Motic«-and-Cowai«nt  Kulewaking 

The  Administrative  Procedure  Act  (APA) ,  5  O.S.C.  551  et 
seq.,  is  the  basic  charter  of  law  governing  the  regulatory 
process.  It  was  based  on  the  simple  perception  that  if 
adninistrative  agencies  were  to  exercise  broad  discretionary 
power,  surrogate  safeguards  should  be  developed  to  promote  the 
original  goals  of  the  separation  of  powers  scheme.  Those 
surrogate  safeguards  included  strengthened  judicial  review  and 
express  procedural  rights — rights  of  participation — for  those 
affected  by  agency  action  or  inaction. 

The  goals  of  the  APA  are  no  longer  well-served  by  the 
statute,  which  is  in  important  respects  outmoded.  The  procedural 
protections  of  the  APA  were  designed  for  two  polar  cases: 
adjudication  and  legislation.  Rights  of  participation  were 
extensive  in  adjudicatory  proceedings,  which  were  treated  like 
trials.  See  5  O.S.C.  554,  556^57.  By  contrast,  few  such  rights 
were  accorded  in  notice-and-comment  rulemaking,  which  was  treated 
like  the  legislative  process.  See  5  U.S.C.  553.  Congress'  failure 
to  provide  for  such  rights  in  the  latter  context  should  thus  be 
unsurprising.  The  APA  drafters  assumed  that  the  bulk  of  agency 
action  would  be  carried  out  through  adjudication  and  that 
rulemaking  would  be  reserved  for  a  relatively  narrow  category  of 
situations  which  did  not  depend  on  a  detailed  inquiry  into  the 
facts. 

This  assumption  has  broken  down  in  the  last  quarter  century. 
With  increasing  frequency,  agencies  have  shifted  from 
adjudication  to  rulemaking,  which  is  now  the  primary  vehicle  for 
making  law  and  policy.  See  Scalia,  Vermont  Yankee;  The  APA,  the 
D.C.  Circuit,  and  the  Supreme  Court,  1978  Supreme  Court  Review 
345.  The  result  is  a  significant  gap  in  the  Administrative 
Procedure  Act.  Those  affected  by  notice-and-comraent  rulemaking 
have  minimal  procedural  safeguards.  They  have  no  right  to 
participate  in  the  process,  except  through  the  submission  of 
written  comments;  they  have  no  right  to  a  detailed  explanation  of 
the  grounds  for  agency  action  or  inaction;  and  they  have  no  right 
to  a  response  froa  the  agency  to  substantial  criticisms  that  have 
been  made  of  proposed  courses  of  action. 

34-925  0-84-50 
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To  some  degree,  the  gap  has  already  been  filled.  Congress 
has  expressly  provided  for  strengthened  procedural  rights  in 
particular  statutes.  Moreover,  the  courts  have  created  and 
strengthened  rights  of  participation  through  the  so-called  "hard 
look  doctrine"  created  by  the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Circuit.  See  Sunstein,  Deregulation  and 
the  Hard-Look  Doctrine,  1983  Supreme  Court  Review  177;  Scalia, 
supra.  Using  this  doctrine,  the  courts  have  by  and  large 
performed  very  well  in  applying  the  Administrative  Procedure  Act 
in  a  regulatory  setting  substantially  different  from  the  one 
imagined  by  its  framers.  The  claims  of  judicial  usurpation  are 
for  the  most  part  illegitimate. 

But  the  steps  taken  thus  far  are  inadequate.  The  statutory 
provisions  for  hybrid  rulemaking  apply  in  a  relatively  narrow 
category  of  circumstances.  Judicially-created  procedural  rights 
are  applied  on  an  ad  hoc,  after-the-fact  basis.  Moreover,  such 
rights  are  of  uncertain  legal  status  after  the  Supreme  Court's 
decision  in  the  Vermont  Yankee  case.  See  Vermont  Yankee  Nuclear 
Power  Corp.  v.  Natural  Resources  Defense  Council,  435  U.S.  519 
(1978) .  It  is  therefore  appropriate  to  consider  an  amendment  to 
the  APA  that  would  take  into  account  the  dramatic  changes  in 

agency  activity  since  1948. 

The  amendment  I  propose  would  to  a  large  degrae  codify  the 
elements  of  the  "hard  look  doctrine"  created  by  reviewing  courts. 
It  would  include  requirements  that  agencies  give  detailed 
explanations  for  proposed  rules;  that  agencies  make  available  to 
the  public  the  documents  prepared  by  or  for  the  decision  that 
bear  on  such  rules;  that  agencies  make  known  to  the  public  any 
analysis  used  to  respond  to  public  comments;  and  that  agencies 
include  in  any  decision  proposing  to  act,  or  not  to  act,  a 
detailed  explanation  of  the  decision,  including  a  response  to 
important  critical  comments  from  the  public.  Cf.  Stewart,  Vermont 
Yankee  and  the  Evolution  of  Administrative  Procedure,  91  Harv.  L. 
Rev.  1805,  1813-1814  n.  36  (1978).  It  would,  moreover,  require 
disclosure  of  certain  categories  of  "ex  parte  contacts" — secret 
connunications  by  administrators  with  private  parties — at  least 
when  substantive  information  is  exchanged.  This  proposal  would. 
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in  short,  create  a  kind  of  record  requirement  in  notice-and- 
comment  rulemaking,  by  forcing  agencies  to  makfr  available  to  the 
public  (and  reviewing  courts)  the  basis  for  regulatory  decisions. 

Such  requirements  should  apply  not  only  to  regulation,  but 
also  to  deregulatory  measures  and,  at  least  as  a  general  rule,  to 
decisions  not  to  proceed  with  rulemaking  after  the  notice-and- 
comnent  process.  There  is  no  reason  to  deny  the  beneficiaries  of 
regulatory  statutes — civil  rights  organizations,  consumers,  and 
workers — the  same  procedural  protection  accorded  to  regulated 
businesses.  See  Motor  Vehicle  Manufacturers  Association  v^  State 
Farm  Mutual  Insurance  Company,  103  S.Ct.  2856  (1983). 

The  purpose  of  these  procedural  requirements  is  identical  to 
the  purposes  that  underlie  proposals  for  clearer  legislation  and 
for  strengthened  presidential  control.  The  aim  is  to  create 
surrogate  safeguards  for  the  original  constitutional  safeguards 
of  electoral  accountability  and  separation  of  powers.  Procedural 
rights  are  hardly  a  cure-all,  but  by  exposing  the  process  behind 
agency  decisions  to  public  scrutiny  and  review,  they  should 
reduce  the  likelihood  that  governmental  power  will  be  used  by 
particular  groups  to  distribute  wealth  or  opportunities  in  their 
favor .  , 

IV.  Conclusion 

I  have  suggested  that  some  of  the  goals  sought  to  be 
accomplished  through  the  legislative  veto  device  can  be  achieved 
through  other  means.  First,  Congress'  o*m  role  should  consist  of 
less  open-ended  grants  of  regulatory  authority.  Thereafter, 
oversight  activity  by  the  relevant  committees — perhaps  undertaken 
on  a  more  formal,  institutionalized  basis — should  be  used  to  keep 
Congress  apprised  of  problems  that  arise  during  implementation 
and  to  ensure  that  Congress  is  able  to  supply  correctives  if 
agencies  enforce  the  law  in  improper  ways.  Second,  Congress 
should  authorize  increased  presidential  control  in  order  to 
increase  accountability  and  to  centralize  and  coordinate  the 
administrative  process.  Finally,  the  APA  should  be  amended  to 
strengthen  rights  of  public  participation  at  the  agency  level. 
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especially  in  notice-and-cominent  rulemaking,  in  order  to  remedy 
the  obsolete  rulemaklng/adjudication  dichotomy  of  the  current  APA 
and  at  the  same  time  to  promote  accountability. 

These  are  hardly  radical  suggestions.  They  would  largely 
build  on  principles  reflected  in  measures  already  adopted  by 
Congress,  the  President,  and  reviewing  courts.  Nor  are  they 
panaceas;  procedural  reforms  are  no  substitute  for  effective 
personnel  and,  perhaps  even  more  important,  fair  and  effective 
substantive  regulation.  But  initiatives  of  these  sorts  would,  I 
believe,  help  to  achieve  many  of  the  goals  of  the  separation  of 
powers  scheme,  promoting  accountability  and  self-government 
without  denying  the  continuing  need  for  considerable  regulatory 
intervention  into  the  marketolace. 

The  Chairman.  Now,  Professor  Strauss. 

STATEMENT  OF  PETER  L.  STRAUSS,  PROFESSOR  OF  LAW, 
COLUMBIA  UNIVERSITY 

Mr.  Strauss.  Thank  you  for  having  me  here  today.  I  have  been 
listening  with  interest  to  the  statements  you  have  previously  re- 
ceived, and  agree  with  most  of  what  I  have  heard,  particularly 
from  Mr.  DeMuth  and  from  Mr.  Sunstein,  with  one  small  quibble  I 
will  get  to  in  a  moment.  I  am  especially  impressed  with  the  risk 
that  the  legislative  measures  you  are  considering  present  to  the  ef- 
ficiency with  which  Congress  does  its  own  work — a  risk  I  think 
you,  yourself,  have  recognized. 

I  want  in  that  respect  to  underscore  what  my  friends  said  about 
the  virtue  of  writing  clear  legislation.  It  is  not  only  helpful  in  get- 
ting agencies  started  down  the  right  track.  It  is  also  the  activity  we 
tend  to  think  about  when  we  think  about  legislation,  a  very  differ- 
ent kind  of  activity  from  the  legislative  veto.  We  don't  think  of  the 
legislative  function  as  a  function  of  saying,  "Oh,  no  that  is  not 
quite  right.  Go  back  and  try  again."  The  business  of  legislation  is 
shaping  the  standards,  not  mere  reactive  negativism.  In  that  re- 
spect it  seems  to  me  the  advice  you  have  just  heard  is  sound. 

I  make  a  number  of  points  in  the  testimony  I  have  submitted  to 
you. 

The  Chairman.  Did  you  submit  your  statement? 

Mr.  Strauss.  Yes,  I  have,  which  is  in  itself  a  distillation  of  two 
longer  articles  which  I  have  written,  which  I  believe  your  staff  also 
have,  which  I  would  be  happy  to  have  you  include  in  the  record. 

The  Chairman.  That  will  be  done,  Mr.  Reporter.  [See  p.  787.] 

Mr.  Strauss.  I  want  to  address  two  or  three  issues  here.  First, 
you  have  been  talking  a  good  deal  about  the  difference,  if  there  is  a 
difference,  between  the  independent  regulatory  commissions  and 
the  executive  regulatory  commissions.  I  think  it  is  time  to  put  that 
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issue  aside.  My  starting  point  is  that  in  any  discussion  of  regulato- 
ry agencies,  you  really  ought  to  regard  all — the  Department  of  Ag- 
riculture as  well  as  the  Securities  and  Exchange  Commission— as 
being  outside  the  three  named  divisions  of  our  Constitution.  We 
tend  to  talk  as  if  the  Constitution  was  written  in  terms  of  the  judi- 
ciary, the  executive  and  the  legislative  branches.  But  if  you  will 
look  at  the  text  you  will  see  that  it  is  actually  the  Congress,  the 
President  and  the  Supreme  Court;  the  text  says  next  to  nothing 
about  the  rest  of  Government.  It  left  it  explicitly  to  you,  the  Con- 
gress, to  shape,  to  make  whatever  arrangements,  might  appear  in 
your  judgment  to  be  appropriate  for  the  structuring  of  the  rest  of 
Government. 

In  fact,  whether  we  talk  about  the  Department  of  Agriculture  or 
the  Securities  and  Exchange  Commission,  we  see  each  of  them  per- 
forming all  of  the  three  characteristic  functions  of  Government. 
The  Department  of  Agriculture  has  administrative  law  judges  in  it. 
It  has  lawmakers— (rulemakers)— in  it.  It  has  executives  in  it.  The 
principal  issue  for  you  in  this  very  important  matter  you  have 
before  you,  spurred  by  the  Chadha  case,  is  to  decide  what  is  the 
sensible  structure  for  the  three  named  heads  of  Government— the 
President,  the  Congress  and  the  Supreme  Court— to  have  vis-a-vis 
this  large  and  unruly  mass  of  bureaucrats. 

The  Constitution  has  some  things  to  say,  about  this  issue  rele- 
vant to  your  concerns.  Perhaps  the  principal  statement  it  mades  to 
which  I  believe  one  of  your  next  speakers  will  also  refer,  is  that  the 
arrangements  you  make  must  recognize  the  need  for  shared  au- 
thority, for  balance— for  what  we  identify  in  civics  terms  as  the 
principle  of  checks  and  balances.  This  principle  insists  that  Con- 
gress and  the  President  act  together  in  their  oversight  of  the  rest 
of  Government  it  suggests  that  constitutional  concerns  become 
pressing  at  the  point  at  which  the  Congress  appears  to  have  ex- 
cluded the  President  from  his  performance  of  his  assigned  func- 
tions, while  exercising  political  oversight  functions  of  its  own,  both 
Executive  Order  12291  and  the  legislative  veto  illustrate  this  in  an 
interesting  way. 

Executive  Order  12291  presents  two  sorts  of  issues  that  need  to 
be  kept  distinct.  The  first  concerns  its  primary  requirements,  invit- 
ing or  demanding  of  agencies  that  they  produce  analyses;  the 
second  concerns  its  more  controversial  aspect,  telling  agencies  what 
to  do.  That  is  an  important  distinction.  Although  for  political  rea- 
sons the  President  observes,  the  distinction  between  independent 
commissions  and  other  commissions  it  is,  in  my  judgment,  a  totally 
unimportant  distinction. 

The  Chairman.  You  have  made  good  points  there.  Of  course  one 
possibility  that  you  indicated  would  be  if  Congress  were  to  take  the 
position  that  the  President  had  the  responsibility  for  supervising 
all  executive  functions  of  the  Government,  that  is  everything  that 
is  not  legislative  or  judicial.  Then  the  Congress  could  just  send  a 
resolution,  maybe  a  concurrent  resolution  to  the  President  saying 
we  don't  like  rules  23  to  32  issued  by  the  Federal  Trade  Commis- 
sion, and  we  request  you  to  get  them  changed.  Then  the  President 
writes  back  and  says  I  refuse  to  do  it.  Then  Congress  can  vote  a 
resolution  of  impeachment. 
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Mr.  Strauss.  Then  you  would  have  a  nice  issue  between  you  and 
the  President.  I  would  want  an  opportunity  to  think  about  that  in 
detail 

The  Chairman.  Yes,  of  course. 

Mr.  Strauss  [continuing].  But  I  believe  that  that  could  be  a 
useful  mechanism. 

The  Humphrey's  executor  case  you  earlier  heard  discussed,  de- 
cided only  a  very  limited  proposition.  The  proposition  decided  was 
that  the  Congress  could  give  someone  a  fixed  term  from  which  he 
could  not  be  removed  except  for  cause.  It  didn't  say  anything  about 
what  cause  is.  It  didn't  say  whether  if  the  President  gives  a  Com- 
missioner of  the  Federal  Trade  Commission  an  order  which  the 
President  is  entitled  to  give  him,  and  the  Federal  Trade  Commis- 
sioner says,  "I  am  sorry,  Mr.  President,  I  am  an  independent  cuss 
and  I  won't  obey  your  order,"  the  President  could  then  say,  "You 
are  fired."  The  burden  of  the  longer  analysis  that  I  have  put  into 
print — which  I  don't  want  to  burden  you  with  today — is  that  he 
could. 

One  of  the  very  few  things  article  2,  section  2,  of  the  Constitution 
says,  explicitly  about  the  authority  of  the  President,  is  that  he  may 
"require  the  opinion  in  writing  of  the  principal  officer  in  each  of 
the  executive  departments  upon  any  subject  relating  to  the  duties 
of  their  respective  offices."  Well,  there  is  at  least  the  first  part  of 
Executive  Order  12291.  You  don't  have  to  look  any  further  than 
that.  Not  only  do  you  not  have  to  look  any  further  than  that,  but  it 
is  probably  the  case  that  if  Congress  wanted  to  say  to  the  Presi- 
dent, "Mr.  President,  you  can't  demand  of  the  chairman  of  the  Fed- 
eral Trade  Commission  that  he  give  you  this  kind  of  opinion  in 
writing,"  it  would  be  held  improper  for  it  to  do  so;  the  Constitution 
in  this  rather  limited  but  nonetheless  potentially  powerful  state- 
ment says  that  he  may  require  the  opinion  in  writing.  And  while  it 
uses  the  words  "executive  departments,"  that  is  just  an  accident  of 
history.  The  Constitution  doesn't  provide  for  executive  depart- 
ments. It  only  refers  to  departments  three  times;  the  constitutional 
convention  rejected  a  full  description,  because  it  expected  you,  the 
Congress  to  provide  whatever  apparatus  Government  needed  to  act 
as  the  needs  arose.  They  didn't  want  to  tie  your  hands.  They  did 
leave  this  reminder  of  the  political  judgment  to  have  a  single  politi- 
cally responsible  chief  executive. 

Now,  can  the  President  tell  the  agency  what  decision  it  ought  to 
make,  which  is  the  second  part  of  12291.  Here  we  go  right  back  to 
the  conversation  you  had  with  Mr.  DeMuth.  Mr.  DeMuth  and  you 
discussed  the  difference  between  formal  and  informal  controls.  He 
was  telling  you  you  could  lean  on  people  to  do  things,  and  your  re- 
sponse to  him  was  "Yes,  but  I  can  t  make  them."  I  suppose  that  is 
precisely  the  distinction  that  could  be  operable  in  looking  at  12291. 
As  long  as  Congress  retains  political  oversight  over  the  work  of  the 
executive  apparatus,  and  I  don't  for  a  moment  suggest  that  you 
give  it  up,  I  don't  see  how  you  can  exclude  the  President  from  also 
exercising  political  oversight  over  the  apparatus  of  Government 
without  offending  the  constitutional  notions  of  balance,  of  sharing, 
of  checks  and  balances. 

Direction,  on  the  other  hand,  is  a  different  story.  When  you  write 
a  law  the  President  is  supposed  faithfully  to  execute,  the  clause  as- 
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signing  responsibility  for  decision  is  as  much  a  part  of  that  law  as 
any  other.  The  argument  that  the  President  has  the  right  to  decide 
any  issue  that  you  direct  an  agency  to  decide,  unbalances  Govern- 
ment toward  the  Presidency,  in  my  judgment  just  as  denial  of  all 
Presidential  participation  would  unbalance  it  towards  the  Con- 
gress. 

Let  me  turn  to  the  legislative  veto  for  just  a  moment  or  two.  I 
would  analyze  the  legislative  veto  in  the  same  way,  with  an  eye  to 
realistic  assessment  of  its  impact  on  checks  and  balances.  What  the 
court  has  done  in  the  cases  it  actually  decided  could  be  supported 
in  just  those  terms.  Rather  than  rely  on  empty  formalities,  the 
Court  could  have  reached  the  same  result  had  it  emphasized  the 
imbalance  of  political  controls  under  those  acts.  This  would  have 
far  less  harmful  implications,  because  we  wouldn't  then  be  worry- 
ing about  reorganization  acts,  about  the  War  Powers  Act,  or  about 
a  variety  of  other  settings  in  which  Congress  has  used  the  legisla- 
tive veto  to  sound  effect  and  in  which,  in  my  judgment,  it  would  be 
empowered  to  do  so,  although  the  Court  has  not  yet  spoken  to 
them. 

My  judgment  is  based  on  a  difference  between  the  regulatory  set- 
tings in  which  the  Court  actually  acted,  and  the  more  political  set- 
ting of  budgets,  war  powers,  reorganizations  and  the  like.  The  dif- 
ference is  that  in  the  latter  cases  you  and  the  President  are  in 
effect  working  together.  It  is  the  President's  own  recommendation 
for  a  pay  raise,  the  President's  own  recommendation  for  reorgani- 
zation, that  you  veto  or  you  don't  veto.  In  the  regulatory  context, 
on  the  other  hand  the  legislative  vetoes  not  only  asserted  that  Con- 
gress had  this  great  political  power  over  the  action  of  an  agency, 
but  at  the  same  time  they  held  the  President  aside— they  in  effect 
said  that  the  President  didn't  have  the  same  power. 

If  the  President  had  called  the  Attorney  General  and  ordered 
him  to  have  Mr.  Chadha  sent  out  of  the  country,  there  would  have 
been  an  uproar  and  properly  so;  the  statute  you  passed  says  that 
that  decision  is  supposed  to  be  made  on  the  record.  Similarly,  if  the 
President  had  called  the  Federal  Trade  Commission  and  ordered  it 
not  to  adopt  its  used  car  rules,  or  had  called  the  Federal  Energy 
Regulatory  Commission  and  ordered  it  not  to  adopt  the  rules  that 
were  in  issue  in  its  case,  again  there  would  have  been  an  uproar. 
You  would  have  said  no,  we  never  gave  you  authority  to  direct 
that,  Mr.  President. 

As  long  as  that  is  the  case,  as  long  as  Congress  excludes  the 
President  from  political  direction  of  the  decision  being  made,  then 
in  my  judgment  Congress  must  bite  the  bullet  and  exclude  itself  as 
well.  That  is  the  problem  that  underlay  the  decision  in  the  Chadha 
case.  If  Congress  were  prepared  to  recognize  the  Presidential  veto 
over  governmental  action  in  every  case  in  which  it  claimed  the 
privilege  of  voicing  its  own  disapproval,  then  different  questions 
would  be  presented.  We  might  not  want  to  live  in  a  world  that  was 
quite  that  political,  but  in  such  a  world,  the  salutary  principles  of 
checks  and  balances  would  not  have  been  unstrung. 

The  Chairman.  There  is  no  specific  way  for  the  President  to  ex- 
ercise his  executive  veto? 

Mr.  Strauss.  Yes,  surely  there  is.  In  fact,  if  you  were  looking  for 
a  good  model,  the  State  of  California,  as  you  may  know,  has  adopt- 
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ed  a  procedural  device  called  the  California  Office  of  Administra- 
tive Law.  It  was  analyzed  some  length  in  a  recent  issue  of  the  Duke 
Law  Journal  by  Professor  Marcia  Cohen,  and  you  might  want  to 
speak  to  her  about  it.  The  office  has  the  specific  charge  of  review- 
ing every  rule  produced  by  every  California  agency  for  consistency 
with  statutory  charge,  for  necessity,  for  clarity  of  expression,  and 
the  like.  It  has  been  subject  to  some  criticism  but  generally  regard- 
ed as  successful. 

The  Chairman.  You  go  right  ahead. 

Mr.  Strauss.  I  am  really  at  the  end.  The  model  State  Adminis- 
trative Act  adopted  by  the  National  Commissioners  on  Uniform 
State  Laws  in  1981  similarly  provides  a  model  for  gubernatorial — 
that  is,  executive — control  over  agency  rulemaking.  I  think  that 
that  could  prove  a  much  more  efficient  means  of  achieving  nation- 
al and  political  coordination  of  rulemaking  than  the  proposals  you 
now  have  before  you. 

The  Chairman.  Everybody  knows  that  Congress  has  the  control 
of  the  money  used  by  agencies.  Let's  say  that  the  Commerce  Com- 
mittee that  set  up  a  certain  agency  and  his  responsibility  for  its 
general  oversight,  can  send  a  note  to  the  Appropriations  Commit- 
tee saying  that  the  record  of  this  agency  in  compliance  with  our 
suggestions,  has  been  inordinately  poor  and  we  hope  you  will  cut 
their  appropriations  at  least  30  percent.  I  don't  know  if  anybody 
could  do  anything  about  it. 

Mr.  Strauss.  Of  course,  that  is  precisely  the  mechanism  that  Mr. 
DeMuth  was  referring  to  in  his  testimony. 

The  Chairman.  Thank  you  very  much.  Both  of  you  have  given  us 
very  valuable  and  somewhat  innovative  suggestions. 

Mr.  Strauss.  Thank  you  very  much. 

[Mr.  Strauss'  prepared  statement,  with  other  material  referred 
to,  follow:] 
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1  am  a  professor  of  law  at  Colunibia  University  Law  School, 
specializing  in  aaministrative  and  constitutional  law;  my 
background  includes  three  years  in  the  Solicitor  General's  Office 
arguing  cases  in  the  Supreme  Court,  and  two  years  as  General 
Counsel  of  an  independent  regulatory  commission,  the  Nuclear 
Regulatory  Commission.  In  the  past  few  months,  I  have  published 
two  analyses  that  I  believe  may  bear  on  this  Committee's  work  — 
a  commentary  on  the  Supreme  Court's  legislative  veto  decisions 
and,  more  recently,  a  lengthy  analysis  of  some  constitutional 
issues  associated  with  presidential  and  congressional  oversight 

of  reculatory  action.^  I  believe  your  staff  has  copies  of  these 
analyses,  but  I  would  be  happy  to  provide  additional  copies  for 
your  record  or  to  answer  any  questions  you  may  have  about  them. 

Perhaps  the  best  use  of  this  short  time  would  be  to  give 
you  a  brief  outline  of  these  ioeas.  Theii  basic  thrust  is  that 
in  planning  for  congressional  oversight  of  agency  action  you  need 
to  plan  for  the  President's  role  too.  A  court  satisfied  that  you 
have  recognized  the  Presioent's  constitutional  status  and  claims 
is  not  likely  to  balk  at  the  arrangements  you  make.   A  court 


1.  Strauss,  Was  There  a  Baby  in  the  Bathwater?  A  Comment  on  the 
Supreme  Court's  Legislative  Veto  Decision,  1983  Duke  L.J.  789. 

2.  Strauss,  The  Place  of  Agencies  in  Government:  Separation  of 
Powers  ana  the  Fourth  Branch,  84  Colum.  I..  Rev.  573  (1984). 
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persuaaed  tliat  you  have  increased  Congress'  role  at  the  expense 
of  the  yieL,iiiency    will  and  shoula  aicj  in  it.s  heels. 

My  starting  point  is  that  in  thinking  about  regulatory 
agencies,  iou  ought  to  regard  all  of  them  —  the  Department  of 
Agriculture  as  well  as  the  St.C  —  as  being  outside  the  three 
named  divisions  of  our  Constitution  --  President,  Congress,  and 
Supreme  Court  —  in  everything  they  do.  They  are  outside  the 
President,  the  Congress  and  the  Supreme  Court,  but  they  are 
subject  to  the  supervision  ana  control  of  each.  Here  is 
something  we  don't  often  note  about  the  words  of  the 
Constitution.  They  describe  the  President,  the  Congress,  and  the 
Court  --  not  the  executive,  legislative,  and  judicial  branches, 
as  we  often  loosely  say.   The  Constitution  doesn't  create  the 

infrastructure  of  government;  it  leaves  that  to  Congress.  All  it 
creates  are  three  heads,  each  with  defined  responsibilities;  the 
agencies,  as  we  all  know,  exercise  each  of  those  responsibilities 
at  one  time  or  another.  That  doesn't  trouble  us,  precisely 
because  the  agencies  are  not  one  or  another  of  these  powerful 
actors;  they  are  in  the  grasp  of  all  three. 

Thus,  the  important  constitutional  questions  are  the 
questions  of  checks  and  balances  —  what  are  the  constitutional 
means  of  control  afforded  each  branch  over  the  agencies,  and  how 
one  might  tell  whether  the  basic  scheme  of  constitutional  checks 
and  balances  has  been  violated.  The  balance  of  political 
authority  between  President  and  Congress  is  one  the  Framers 
created  co  protect  all  of  us  from  the  ill  effects  that  could  come 
from  the  concentration  of  excessive  power  in  any  one  of  the  three 
named  heads  of  government  —  Congress,  President,  and  Supreme 
Court.  Basically,  the  argument  is  that  one  should  evaluate  any 
proposed  regulatory  oversight  technique  —  Executive  Order  12291 
or  legislative  veto  —  in  terms  of  its  tendencies  to  perpetuate 
or  undermine  that  balance,  the  fundamental  principle  on  which  out 
government  is  organized. 

What  are  the  essential  elements  of  the  President's 
relationships  with  the  agencies?  The  most  important  choice  made 
about  the  Presidency  in  the  constitutional  convention  of  1787  was 
that  there  shoula  be  but  one  chief  executive,  a  unitary  figure  at 
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the  head  of  all  executive  activity  and  politically  accountable 
for  it.  It  was  not  simply  that  executive  power  was  to  be 
separated  from  legislative  power,  but  that  it  was  to  be  focussed 
in  one  politically  accountable  place  —  in  someone  who  micjht 
therefore  be  able  to  stand  up  to  Congress  (just  as  Congress  would 
be  able  to  stand  up  to  him)  and  keep  it  in  check.  As  Madison 
wrote  in  the  EsMxsllet  Papers,,  the  essence  of  the  Fran.ers'  idea 
of  checks  and  balances  lay  in  "giving  to  those  who  administer 
each  department  the  necessary  constitutional  means  and  personal 

4 

notives  to  resist  encroachments  ot  the  others."    In  tlie  words  of. 

my  former  colleague  Abraham  Sofaer,  now  an  outstanding  District 

Court  judge  in  the  Southern  District  of  New  York: 

"The  Framers  expected  the  branches  to  battle  each 
other  to  acquire  and  to  defend  power.  To  prevent  the 
supremacy  of  one  branch  over  any  other  in  these 
battles,  powers  were  mixed;  each  branch  was  granted 
important  power  over  the  same  area  of  activity.  The 
British  and  Confederation  experience  had  led  the 
Framers  to  avoid  regarding  controversy  between  the 
branches  as  a  conflict  between  good  and.  evil  or  right 
and  wrong,  requiring  definitive,  institutionally 
permanent  resolution.  Rather,  they  viewed  such 
conflict  as  an  expression  of  the  aggressive  and 
perverse  part  of  human  nature  that  demanded  outlet  but 
had  to  be  kept  from  finding  -Lasting  resolution  so  that 
liberty  could  be  preserved," 


3.  This  first  appeared  in  response  to  the  arguments  of  Roger 
Sherman  for  making  the  executive  subsidiary  to  the  legislature, 
which  "shoulo  be  at  libeity  to  appoint  one  or  more  [executive 
heaOEj  as  experience  might  dictate."  1  M.  Farrand,  Records  Of 
The  Federal  Convention  65  (1911).  His'  views  were  defeated, 
however,  ia.,  as  were  all  those  who  would  have  provided  in  the 
Constitution  for  the  sharing  of  executive  authority  with  a 
council  of  revision  or  a  council  of  state  --  and  that  despite  the 
convention's  concern  that  the  President  receive  sound  advice.  1 
J.  Elliot,  Debates  On  The  Federalist  Constitution,  at  159,  164, 
214,  243,  257,  292;  1  M.  FARRAND,  above,  at  93  -  102,  138  -  140; 
2  id.   at  73  -  80,  298,  367,  537  -  542. 

4.  The  Federalist  No.  51,  at  349  (J.  Madison)  (J.Cooke  ed. 
1961) .  Madison  conceded  that  Congress  was  better  placed  for  this 
than  the  other  branches;  the  choice  of  a  two-part  legislature  was 
expected  to  generate  an  internal  check  within  that  body. 

"This  policy  of  supplying,  by  opposite  and  rival 
interests,  the  defect  of  better  motives,  might  be 
traced  through  the  whole  system  of  human  affairs, 
private  as  well  as  public.  We  see  it  particularly 
displayed  in  all  the  subordinate  distributions  of 
power,  where  the  constant  aim  is  to  divide  and  arrange 
the  several  offices  ir  such  a  manner  that  each  may  be  a 
check  on  the  other  --  that  the  private  interest  of 
every  individual  may  be  a  sentinel  over  the  public 
rights,"   Id,  at  350. 

5.  A.  Sofaer,  War,  Foreign  Affairs,  And  Constitutional  Power:  The 
OriginB  60  (1976)  . 
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One  may  see  the  issue  of  balance  of  power  among  the  three  named 
branches  of  government  as  reflecting  a  process  not  an 
institution,  with  impermanence  of  resolution  not  only  inevitable 
but  desirable  as  an  outcome.  As  former  Attorney  General  Levi 
once  wrote,  the  checks  and  balances  idea  creates  "a  tension  among 
the  branches,  with  each,  at  the  margin,  limiting  the  other,  so 
that,  in  Madison's  ternis,  "'ambition  [could]  be  made  to 
counteract  ambition.'" 

With  that  very  limited  background,  let  irie  turn  to  two  of 
the  specific   issues   that   I   understana  are   troubling  your 
committee,  as  an  illustration  how  this  analysis  might  work.   I'll 
talk  first  about  Executive  Order  12291,  and  then  the  legislative 
veto. 

Executive  Order  12291,  in  my  judgment,  presents  two  sorts 
of  issues  that  need  to  be  kept  quite  distinct.  The  first  is  the 
requirement  that  specified  kinds  of  analyses  be  performed  and 
reporteo  to  the  President,  discussed  with  his  aides,  before  any 
decision  is  taken  on  matters  within  the  agency's  discretion.  The 
second  is  the  suggestion  that  the  President  may  be  clainiing  to 
oirect  the  agency  how  to  decide  —  what  factors  to  give  the  most 
weight  to,  what  decision  principle  to  apply,  perhaps  even  what 
decision  to  reach. 

The  first  of  these  issues  turns  on  one  of  the  very  few 
explicit  limitations  the  Constitution  contains  on  Congress* 
ability  to  structure  the  feaeral  government.  Article  II,  Section 
2  says  that  the  President  "may  require  the  Opinion,  in  writing^ 
of  the  principal  Officer  in  each  of  the  executive  Departments,, 
upon  any  subject  relating  to  the  Duties  of  their  respective 
Offices."  Of  course,  the  Constitution  doesn't  provide  for 
"executive  Departments";  it  refers  to  Departments  only  three 
times,  without  explanation;  the  Constitutional  Convention 
rejected  a  full  description  because  they  expected  you,  the 
Congress,  to  provide  whatever  apparatus  government  needed  as  the 
need  arose,  and  they  didn't  want,  to  tie  your  hands.   But  they  Oio, 


6.  Levi,  Some  Aspects  of  Separation  of  Powers,  76  Col.  L.  Rev. 
371,  378  (1976) (quoting  THE  FEDERALIST  NO.  51). 
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leave  this  reminder  of  the  political  jud9rr,ent  to  have  a  £iD3i£ 
chief  executive  —  he  could  demand  the  opinion  of  anyone  you  gave 
the  work  of  government  to,  in  advance,  and  have  a  chance  to 
reason  with  him.  Otherwise  he  could  hardly  be  held  to  political 
account  for  what  happened;  he  could  hardly  be  a  counterweight  to 
you.  In  my  judgment  that  means  the  President  can  require  E.O. 
12291  analyses  and  a  chance  to  talk  about  them  —  even  in  private 
if  that  is  what  is  required  for  effectiveness.  And  I  don't  see 
how  you  can  avoid  that  by  naming  an  agency  "independent." 

Can  the  President  tell  the  agency  what  decision  to  make? 
Here  one  needs  to  distinguish  carefully  between  suasion  and 
direction.  You  have  your  own  techniques  for  persuading  agencies 
what  they  ought  to  do;  if  checks  and  balances  are  to  work,  and  if 
presidential  responsibility  is  to  be  maintained,  he  must  be  free 
to  persuade  whenever  you  are.  Congress  can  establish  the  basis 
on  which  to  control  the  President's  actions  only  by  renouncing 
its  own  political  controls  —  as,  for  example,  you  do  when  you 
provide  that  certain  proceedings  are  to  be  conducted  on  the 
record.  If  you  seek  to  curb  the  President  without  giving  up  your 
own  controls,  your  effort  looks  like  and  should  be  treated  as  a 
power  grab.  Direction,  however,  is  a  different  story.  The  law 
whose  faithful  execution  is  the  President's  charge  includes  the 
law  that  assigns  decisional  responsibility  elsewhere.  To  argue 
that  the  President  has  the  right  to  decide  any  issue  left  to 
agency  discretion  unbalances  government  toward  the  Presidency, 
just  as  denial  of  all  Presidential  participation  would  unbalance 
it  toward  the  Congress.  I  don't  doubt  that  Congress  could  limit 
the  President's  authority  to  requiring  analyses  and  discussions., 
so  that  the  responsibility  for  decision  (once  the  analysis  was  in 
hand)  rested  in  the  agency  where  Congress  placed  it. 


7.  The  difficulties  were  well  stated   in  Professor  Corwin's 
classic  study  of  the  presidency: 

Suppose  .  .  .  that  the  law  casts  a  duty  upon  a 
subordinate  executive  agency  ^n  acinil>£,  does  the 
President  thereupon  become  entitled,  by  virtue  of  his 
"executive  power"  or  of  his  duty  to  "take  care  that  the 
laws  be  faithfully  executed"  to  substitute  his  judgment 
for  that  of  the  agency  regarding  the  discharge  of  such 

(Footnote  continued  on  next  page.) 
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The  legislative  veto,  too,  could  be  analyzed  in  this  way  — 
with  an  eye  to  realistic  assessment  of  its  impact  on  checks  and 
balances.  If  the  Court  had  done  that  in  the  Chadha  case,  rather 
than  rely  on  empty  formalities,  I  believe  it  would  have  reached 
the  same  result  in  the  cases  it  actually  decided,  but  with  far 
less  harmful  impact  overall.  Again,  the  issue  ought  to  be,  what 
impact  the  legislative  veto  has  on  'the  distribution  of  authority 
over  the  agencies  as  between  President  and  Congress  and,  in 
particular,  whether  it  is  consistent  with  the  idea  of  a  unitary, 
politically  accountable  chief  executive.  In  my  judgment,  some 
legislative  vetoes  meet  these  tests,  and  others  do  not;  the  Court _ 
should  have  been  prepared  to  distinguish  among  legislative  vetoes 
on  the  basis  of  their  political  setting  and  consequences. 

Thus  the  original  contexts  in  which  legislative  vetoes  were 
developed  had  few  negative  connotations  for  the  distribution  of 
government  power.  Reorganization  acts,  federal  pay  acts,  issues 
involving  foreign  relations  and  defense,  and  the  interstitial 
adjustment  of  appropriations  are  all  matters  affecting  direct, 
continuing,  political  presidential-congressional  relations.  The 
President  is  actually  on  one  side,  the  Congress  on  the  other. 
Use  of  the  veto  in  this  context  enhances  the  flexibility  of 
government  without,  in  my  view,  giving  a  significant  advantage  to 
either  of  the  two  great  political  branches  of  our  government. 


(Footnote  7  continued.) 

duty?  An  unqualified  answer  to  this  question  would 
invite  startling  results.  An  affirmative  answer  would 
make  all  questions  of  law  enforcement  questions  of 
discretion,  the  discretion  moreover  of  an  independent 
and  legally  uncontrollable  branch  of  the  government. 
By  the  same  token,  it  woulo  render  it  impossible  for 
Congress,  notwithstanding  its  broad  powers  under  the 
"necessary  and  proper"  clause,  to  leave  anything  to  the 
specially  trained  judgment  of  a  subordinate  executive 
official  with  any  assurance  that  his  discretion  would 
not  be  perverted  to  political  ends  for  the  advantage  of 
the  administration  in  power.  At  the  same  time,  a 
flatly  negative  answer  would  hold  out  consequences 
equally  unwelcome.  It  would,  as  Attorney  General 
Cushing  quaintly  phrased  it,  leave  it  open  to  Congress 
so  to  divide  and  transfer  "the  executive  power"  by 
statute  as  to  change  the  government  "into  a 
parlianientary  despotism  like  that  of  Venezuela  or  Great 
Britain  with  a  nominal  executive  chief  or  president, 
who,  however,  would  remain  without  a  shred  of  actual 
power . " 

E.  Corwin,  The  President:  Office  and  Powers  1787-1957,  80  -  81 
(4th  rev.  ed.  1957);  for  contemporary  efforts,  see  also  R. 
Neustadt,  Presidential  Power  —  The  Politics  of  Leadership  From 
FDR  to  Carter  (1960);  E.  Hargrove,  The  Power  of  the  Mooerp 
Presidency  (1974);  and  Ledewitz,  The  Uncertain  Power  of  the 
President  to  Execute  the  Laws,  46  Tenn.  L.  Rev.  757  (1979). 


One  cannot  inake  the  same  statement  about  the  regulatory 
cases  the  Supreme  Court  considered.  The  legislative  vetoes  in 
those  cases  sought  to  establish  a  very  rigorous  control  foi; 
Congress  while  at  the  same  time  they  excluded  the  President.  Th^ 
decision  Congress  vetoed  in  Chadha  had  been  made  on  the  record  by 
an  iirutdgration  law  judge;  the  President  could  not  have 
countermanded  it.  If  he  had  attempted  to  tell  the  FTC  or  the 
FERC  what  rules  to  adopt,  you  would  have  been  certain  that  he  had 
acted  illegally.  With  these  legislative  vetoes,  then.  Congress 
sought  controls  for  itself  while  withholding  similar  authority 
from  the  President  —  and  in  this  way  offended  the  checks  and 
balances  scheme.  It  was  no  longer  possible  to  assert,  in  these 
respects,  that  we  had  a  unitary  executive,  one  capable  of  acting 
to  check  the  Congress. 

The  point,  again,  is  to  avoid  arrangements  that  separate 
executive  action  from  the  President.  Our  Constitution  is  instinct 
with  the  judgment  that  that  is  the  one  choice  forbidden  you.  To 
be  sure,  there  are  officers  of  government  who  are  not  the 
President,  but  they  are  all  in  some  form  of  political 
relationship  to  him  (as  they  are  all  in  other  forms  of  political 
relationship  to  you)  .  Let  me  emphasize  that  this  includes  the 
so-called  independent  regulatory  commissions.  While  evidently 
their  relationship  with  the  President  is  more  remote  than  that  of 
most  agencies  doing  the  work  of  law-administration,  it  is 
important  to  see  that  the  reasons  why  Congress  has  done  this  make 
them  equally  remote  froni  your  own  political  oversight.  To 
maintain  your  own  oversight  while  excluding  the  President  — 
which  is  what  the  legislative  vetoes  before  the  Court  did  — 
threatens  the  deepest  principles  of  our  government;  it  would  put 
an  end  to  checks  and  balances  and  establish  Congress*  supremacy, 
once  and  for  all.  Where  you  empower  the  President  as  well  as 
yourselves,  i^  my  judgment,  the  same  issues  are  not  presented. 

Let  me  sum  up  in  a  positive  way.  As  my  articles  develop  in 
detail,  the  point  to  keep  in  mind  in  assessing  the  legislative 
veto  or  any  like  measure  is  its  impact  on  the  balance  and  tension 
between  Congress  and  President.  If  a  measure  tends  to  enlarge 
Congress'  powers  at  the  President's  expense  —  or  vice  versa  — 
it  is  for  that  reason  objectionable.   Where  Congress  shares 
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political  authority  with  the  President,  where  each  remains  able 
to  check  the  power  of  the  other,  the  same  objections  cannot  be 
made.  That  is  why  I  think  reorganization  acts  or  budget 
adjustments,  where  the  President  participates,  are  so  very 
different  from  the  regulatory  context,  where  in  fact  we  have 
tended  to  exclude  the  President  from  participation.  If  Congress 
were  prepared  to  recognize  a  presidential  veto  over  governmental 
action  in  every  case  in  which  it  claimed  the  privilege  of  voicing 
its  own  disapproval,  different  questions  would  be  presented.  In 
fact  I  do  'not  think  we  would  choose  quite  so  political  a 
regulatory  world;  but  in  such  a  world  the  salutary  principle  of 
checks  and  balances  would  not  have  been  unstrung.   Thank  you. 
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Introduction 

For  the  past  few  years  the  Supreme  Court  has  been  struggling  with  issues 
of  government  structure  so  fundamental  that  they  might  have  been  thought 
textbook  simple,  yet  with  results  that  seem  to  imperil  the  everyday  exercise  of 
law-administration.  Under  what  circumstances  can  Congress  assign  the  adju- 
dication of  contested  issues  in  the  first  instance  to  tribunals  that  are  not  article 
III  courts?  The  past  century  has  witnessed  the  profuse  growth  of  legislation 
assigning  to  special  adjudicative  tribunals — administrative  agencies  and  other 
article  I  courts — the  power  to  hold  trial-type  hearings  that  might  otherwise 
have  been  placed  in  the  article  III  courts.  Yet  in  a  case  challenging  such  an 
assignment  in  the  context  of  the  bankruptcy  laws,'  the  Court  could  not 
summon  a  majority  to  agreement  on  an  opinion.  The  plurality  fourrd  the 
assignment  unconstitutional  employing  reasoning  that,  despite  its  best  efforts, 
appears  to  threaten  much  administrative  adjudication  and  revive  ghosts  long 
thought  quieted,"  while  the  dissent  opined  in  the  face  of  intellectual  difficulties 


1.  Northern  Pipeline  Constr,  Co.  v.  Marathon  Pipe  Line  Co.,  458  U.S.  50  (1982). 

2.  Id.  at  76-82  (apparently  reviving  Crowell  v.  Benson,  285  U.S.  22  (1932)).  For  commentary 
on  the  significance  of  Crowell,  see  Schwartz,  Does  the  Ghost  of  Crowell  v.  Benson  Still  Walk?,  98 
U.  Pa.  L.  Rev.  163  (1949);  P.  Bator,  P.  Mishkin,  D.  Shapiro*  H.  Wechsler,  Hart  and  Wechsler's 
The  Federal  Courts  and  the  Federal  System  324-60  (2d  ed.  1973)  [hereinafter  cited  as  Hart  & 
Wechsler];  W.  Gellhorn,  C.  Byse  &  P.  Strauss,  Administrative  Law:  Cases  and  Comments  277-96 
(7th  ed.  1979);  L.  Jaffe,  Judicial  Control  of  Administrative  Action  87-94,  624-53  (1965). 
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with  the  governing  language  of  the  Constitution  that  it  is  "too  late"  to  rely  on 
the  constitutional  text.' 

Can  Congress  empower  bodies  other  than  itself  to  adopt  statute-like  rules 
that  acquire  the  force  of  law  without  either  receiving  bicameral  passage  in 
Congress  itself  or  facing  the  possibility  of  presidential  veto?  Article  II  legisla- 
tors—that is,  executive  rulemakers— have  been  acting  at  least  since  the  turn  of 
the  century  as  if  Congress  could  so  empower  them.^  Faced  with  challenges  to 
congressional  efforts  to  retain  political  controls  over  administrative  rulemak- 
ing in  the  form  of  legislative  veto  provisions,  the  Court  struck  down  the 
legislative  veto  in  a  formalistically  reasoned  opinion^  that  struggled  to  avoid 
casting  doubt  on  all  rulemaking.'' 

What  protection  from  litigious  interference  does  the  President  have  in  his 
performance  of  office?  The  courts  have  recognized  that  congressmen,  judges, 
and  their  aides  require  absolute  privilege  from  civil  liability  for  damage  al- 
leged to  have  resulted  from  their  misperformance  of  office  in  order  to  protect 
their  abilities  to  carry  out  central  functions.''  Yet  the  Court  was  barely  able  to 
find  a  similar  privilege  in  the  President  personally,**  and  only  one  justice  would 
have  extended  it  to  his  closest  personal  aides.*'  The  resulting  isolation  of  the 
Presidency  may  be  understandable  given  the  outrageous  conduct  apparently 
involved  in  those  lawsuits— the  firing  by  the  President  of  a  whistle-blower'"— 
but  exposes  the  Presidency  to  external  controls  and  corresponding  risks  of 
internal  hesitation  the  courts  have  seemed  quick  to  oppose  for  the  other 
branches. 

At  the  root  of  these  problems  lies  a  difficulty  in  understanding  the 
relationships  between  the  agencies  that  actually  do  the  work  of  law-adminis- 
tration, whose  existence  is  barely  hinted  at  in  the  Constitution,  and  the  three 
constitutionally  named  repositories  of  all  governmental  power— Congress, 
President,  and  Supreme  Court."  When,  for  example,  a  federal  agency  adopts 


3.  Northern  Pipeline,  458  U.S.  at  113  (While,  J.,  dissenting). 

4.  See  United  States  v.  Grimaud,  220  U.S.  506  (1911). 

5.  INS  V.  Chadha,  103  S.  Ct.  2764  (1983);  see  Strauss,  Was  There  a  Baby  in  the  Bathwater? 
A  Comment  on  the  Supreme  Court's  Legislative  Veto  Decision,  1983  Duke  L.  J.  789. 

6.  See  103  S.  Ct.  at  2785  n.l6. 

7.  Butz  V.  Economou,  438  U.S.  478,  508-14  (1978);  Stump  v.  Sparkman,  435  U.S.  349,  355- 
57  (1978);  Gravel  v.  United  States,  408  U.S.  606,  616-22  (1972). 

8.  Nixon  V.  Fitzgerald,  457  U.S.  731,  751-53  (1982). 

9.  Harlow  v.  Fitzgerald,  457  U.S.  800,  822-29  (1982)  (Burger,  C.J.,  dissenting). 

10.  But  compare,  as  to  the  outrageousness  of  underlying  conduct,  Stump  v.  Sparkman,  435 
U.S.  349  (1978)  (judge  authorizes  sterilization  of  minor  girl  in  pro  forma  "hearing"  on  unex- 
plored petition  of  parent). 

11.  Note  that  this  Article  is  concerned  only  with  administrative  as  opposed  to  political 
action— that  is,  with  settings  productive  of  "agency  action"  in  the  Administrative  Procedure  Act 
sense,  the  end  result  of  a  body  acting  as  an  "authority  of  the  Government  of  the  United  Stales"  in 
some  manner  directly  affecting  members  of  the  public.  5  U.S.C.  §  551(1),  (13)  (1982);  cf.  Soucie 
V.  David,  448  F.2d  1067  (D.C.  Cir.  1971)  (APA  confers  agency  status  only  on  administrative  unit 
with  substantial  independent  authority  in  the  exercise  of  specific  functions).  We  shall  always  be 
talking  about  governmental  bodies  in  circumstances  in  which  they  are  constrained  lo  act  under 
law  enacted  by  Congress  and  subject  to  the  possibility  of  judicial  review.  Government  activities 
concerned  with  external  relations  and  security  are  excluded  from  the  inquiry. 
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a  legislative  "rule"  following  the  procedures  of  the  Administrative  Procedure 
Act,'^  how  is  this  act  to  be  understood  constitutionally?  In  a  colloquial  sense, 
the  agency  is  acting  legislatively— that  is,  creating  general  statements  of  posi- 
tive law  whose  application  to  an  indefinite  class  awaits  future  acts  and  pro- 
ceedings. Validly  adopted  legislative  rules  are  identical  to  statutes  in  their 
impact  on  all  relevant  legal  actors— those  subject  to  their  constraints,  those 
responsible  for  their  administration,  and  judges  or  others  who  may  have 
occasion  to  consider  them  in  the  course  of  their  activities.  Does  it  follow  that 
in  the  constitutional  sense  what  the  agency  is  doing  should  be  regarded  as  an 
exercise  of  the  "legislative  Powers  .  .  .  granted"  by  article  I,  "ail"  of  which 
are  vested  in  Congress?  Or,  given  statutory  authorization,  is  it  to  be  regarded 
as  an  exercise  of  the  executive  authority  vested  in  the  President  by  article  II, 
the  judicial  power  placed  in  the  Supreme  Court  (and  statutorily  created  infe- 
rior courts)  by  article  III,'^  or  authority  merely  statutory  in  provenance?  The 


This  exclusion  undoubtedly  marks  the  largest  part  of  executive  authority  as  it  might  have 
been  imagined  by  the  political  theorists  on  whom  the  drafters  of  the  Constitution  drew.  Montes- 
quieu, for  example,  describes  as  the  "three  sorts  of  power:  the  legislative;  the  executive  in  respect 
to  things  dependent  on  the  law  of  nations;  and  the  executive  in  regard  to  matters  that  depend  on 
the  civil  law."  C.  Montesquieu,  The  Spirit  Of  The  Laws  151  (T.  Nugent  trans.  1949).  The  third, 
which  he  called  "the  judiciary  power,"  id.  para.  2,  exists  to  punish  criminals  and  determine 
individual  disputes.  It  was  best  performed  by  courts  and  juries.  That  left  public  security  and 
foreign  affairs  as  the  primary  domain  of  the  executive.  A  somewhat  broader  vision  can  be 
detected  in  the  pages  of  the  Federalist  papers,  see  e.g..  The  Federalist  Nos.  70-72  (A.  Hamilton), 
but  foreign  and  military  affairs  draw  the  bulk  of  attention. 

This  exclusion  also  sets  off  that  aspect  of  governmental  functioning  that  tends  least  to  share 
the  characteristics  of  legislative  and  judicial  action,  that  tends  least  to  be  subjected  to  judicial  (if 
not  legislative)  controls,  and  of  which  we  are  least  likely  to  demand  the  characteristic  and 
safeguarding  attributes  of  those  two  forms  of  action,  such  as  definitive,  public  statement  of 
governing  norms  or  reasoned,  disinterested  decision. 

Thus,  this  Article  addresses  behavior  that,  in  historical  perspective,  is  not  at  the  core  of 
executive  function.  The  distinction  between  political  and  administrative  government  had  its 
counterpart  in  early  writings  about  administrative  procedure  suggesting  a  distinction  between 
"executive  power"  and  "administrative  power"— the  first,  concerned  with  those  issues  Chief 
Justice  Marshall  had  identified  in  Marbury  v.  Madison  as  "(qjuestions  ...  in  their  nature 
political,"  5  U.S.  (1  Cranch)  137,  170  (1803);  the  second,  strictly  statutory,  and  subject  to 
presidential  participation  only  to  whatever  extent  might  be  provided  by  statute.  See  the  elegant 
discussion  of  the  writings  of  Freund,  Wyman,  Willoughby  and  Goodnow  in  Grundstein,  Presi- 
dential Power,  Administration  and  Administrative  Law,  18  Geo.  Wash.  L.  Rev.  285  (1950).  One 
need  not  accept  the  proposition  about  complete  congressional  control  of  "administrative  power" 
to  find  force  in  the  distinction.  The  administration  of  regulatory  schemes  has  qualities  different 
from  the  conduct  of  foreign  relations,  warranting  provision  for  a  different  albeit  palpable  degree 
of  presidential  (and  for  that  matter  congressional  and/or  judicial)  involvement.  The  central 
purpose  of  this  essay  is  to  examine  the  constraints  that  may  exist  on  Congress's  shaping  of  the 
administrative  power. 

12.  5  U.S.C.  §§  551(4),  553(c)  (1982). 

13.  Federal  courts  have  long  been  authorized  by  statute  to  adopt  rules  for  the  governance  of 
proceedings  before  them,  rules  which  have  the  force  of  law  on  those  subject  to  them  and  those 
administering  them,  and  in  this  respect  questions  parallel  to  those  discussed  in  the  text  respecting 
agencies  necessarily  arise.  See  Wayman  v.  Southard,  23  U.S.  (10  Wheat.)  1,  15-16  (1825). 
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Constitution  names  and  ascribes  functions  only  to  the  Congress,  President 
and  Supreme  Court,  sitting  in  uneasy  relation  at  the  apex  of  the  governmental 
structure;  it  leaves  undiscussed  what  might  be  the  necessary  and  permissible 
relationships  of  each  of  these  three  constitutional  bodies  to  the  agency  making 
the  rule.  Is  it  significant  for  any  of  these  purposes  whether  the  rulemaking 
authority  has  been  assigned  to  a  cabinet  department  or  to  an  independent 
regulatory  commission?  Indeed,  does  it  make  sense  to  look  to  the  Constitu- 
tion, written  so  many  years  ago,  for  contemporary  guidance  or  limits  oh  the 
sorts  of  arrangements  Congress  can  make?''' 

Three  differing  approaches  have  been  used  in  the  effort  to  understand 
issues  such  as  these.  The  first,  "separation  of  powers,"  supposes  that  what 
government  does  can  be  characterized  in  terms  of  the  kind  of  act  performed — 
legislating,  enforcing,  and  determining  the  particular  application  of  law — and 
that  for  the  safety  of  the  citizenry  from  tyrannous  government  these  three 
functions  must  be  kept  in  distinct  places.  Congress  legislates,  and  it  only 
legislates;  the  President  sees  to  the  faithful  execution  of  those  laws  and,  in  the 
domestic  context  at  least,  that  is  all  he  does;  the  courts  decide  specific  cases  of 
law-application,  and  that  is  their  sole  function.  These  three  powers  of  govern- 
ment are  kept  radically  separate,  because  if  the  same  body  exercised  all  three 
of  them,  or  even  two,  it  might  no  longer  be  possible  to  keep  it  within  the 
constraints  of  law. 

"Separation  of  functions"  suggests  a  somewhat  different  idea,  grounded 
more  in  considerations  of  individual  fairness  in  particular  proceedings  than  in 
the  need  for  structural  protection  against  tryannical  government  generally.  It 
admits  that  for  agencies  (as  distinct  from  the  constitutionally  named  heads  of 
government)  the  same  body  often  does,  exercise  all  three  of  the  characteristic 
governmental  powers,  albeit  in  a  web  of  other  controls — judicial  review  and 
legislative  and  executive  oversight.  As  these  controls  are  thought  to  give 
reasonable  assurance  against  systemic  lawlessness,  the  separation-of-functions 
inquiry  asks  to  what  extent  constitutional  due  process  for  the  particular 
individual(s)  who  may  be  involved  with  an  agency  in  a  given  proceeding 


14.  Cf.  supra  text  accompanying  note  3.  The  reader  will  probably  divine  without  the  help  of 
this  footnote  with  what  suppositions  1  approach  constitutional  interpretation,  yet  it  may  be 
helpful  to  try  to  mark  a  spot  for  myself  along  the  interpretivist-noninterpretivisrcontinuum.  My 
supposition  is  that  the  Constitution  is  law,  binding  judges  (as  it  says  it  does)  along  with  the  rest  of 
government.  What  was  perhaps  the  framers'  strongest  proposition,  that  no  part  of  government 
could  be  trusted  free  of  the  constraints  of  law,  applies  equally  to  the  courts,  even  if  they  are  the 
"least  dangerous"  among  the  branches.  Danger  may  come,  after  all,  not  only  from  the  harm  one 
can  accomplish  directly,  but  from  the  disarray  that  can  result  from  unsupported  readings  about 
the  powers  of  others  under  a  complex  scheme  that  must  be  at  once  effective  and  safe. 

That  places  me  among  the  interpretivists,  but  within  that  field  the  reader  will  probably  find 
me  at  least  eclectic,  if  not  undisciplined.  I  think  it  warranted  to  bring  to  the  task  of  interpretation 
any  information  or  skills  a  lawyer  might  properly  use  in  understanding  written  text,  and  the  idea 
of  seeking  contemporary  rather  than  fixed  meaning.  The  larger,  underlying  structural  judgments 
of  the  document,  see  C.  Black,  Structure  and  Relationship  in  Constitutional  Law  (1969),  have  the 
greatest  claim,  in  my  view,  to  continuing  adherence. 
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requires  special  measures  to  assure  the  objectivity  or  impartiality  of  that 
proceeding.  The  powers  are  not  kept  separate,  at  least  in  general,  but  certain 
procedural  protections — for  example,  the  requirement  of  an  on-the-record 
hearing  before  an  "impartial"  trier— may  be  afforded. 

"Checks  and  balances"  is  the  third  idea,  one  that  to  a  degree  bridges  the 
gap  between  these  two  domains.  Like  separation  of  powers,  it  seeks  to  protect 
the  citizens  from  the  emergence  of  tyrannical  government  by  establishing 
multiple  heads  of  authority  in  government,  which  are  then  pitted  one  against 
another  in  a  continuous  struggle;  the  intent  of  that  struggle  is  to  deny  to  any 
one  (or  two)  of  them  the  capacity  ever  to  consolidate  all  governmental  author- 
ity in  itself,  while  permitting  the  whole  effectively  to  carry  forward  the  work 
of  government.  Unlike  separation  of  powers,  however,  the  checks-and-bal- 
ances  idea  does  not  suppose  a  radical  division  of  government  into  three  parts, 
with  particular  functions  neatly  parceled  out  among  them.  Rather,  the  focus  is 
on  relationships  and  interconnections,  on  maintaining  the  conditions  in  which 
the  intended  struggle  at  the  apex  may  continue.  From  this  perspective,  as  from 
the  perspective  of  separation  of  functions,  it  is  not  important  how  powers 
below  the  apex  are  treated;  the  important  question  is  whether  the  relationship 
of  each  of  the  three  named  actors  of  the  Constitution  to  the  exercise  of  those 
powers  is  such  as  to  promise  a  continuation  of  their  effective  independence 
and  interdependence. 

In  the  pages  following  I  argue  that,  for  any  consideration  of  the  structure 
given  law-administration  below  the  very  apex  of  the  governmental  structure, 
the  rigid  separation-of-powers  compartmentalization  of  governmental  func- 
tions should  be  abandoned  in  favor  of  analysis  in  terms  of  separation  of 
functions  and  checks  and  balances.  Almost  fifty  years  of  experience  has 
accustomed  lawyers  and  judges -to  accepting  the  independent  regulatory  com- 
missions, in  the  metaphor,  as  a  "headless  'fourth  branch'"  of  government."' 
Although  the  resulting  theoretical  confusion  has  certainly  been  noticed,'"  we 
accept  the  idea  of  potent  actors  in  government  joining  judicial,  legislative  and 
executive  functions,  yet  falling  outside  the  constitutionally  described  schemata 
of  three  named  branches  embracing  among  them  the  entire  allocated  authority 


15.  The  President's  Comm.  On  Administrative  Management,  Administrative  Management 
in  the  Government  of  the  United  States  30  (1937).  They  are,  of  course,  not  "headless";  all 
accounts  of  their  functioning  recognize  that  at  least  the  courts  and  Con'gress  remain  superior — if 
not  dominating — entities  in  their  appropriate  spheres. 

16.  See,  e.g..  Justice  Jackson's  dissenting  statement  in  FTC  v.  Ruberoid  Co.,  343  U.S.  470, 
487-88  (1952): 

[Administrative  bodies  such  as  the  FTC]  have  become  a  veritable  fourth  branch  of 
Government,  which  has  deranged  our  three-branch  legal  theories  ....  Administrative 
agencies  have  been  called  quasi-legislative,  quasi-executive  or  quasi-judicial,  as  the 
occasion  required,  in  order  to  validate  their  functions  within  the  separation-of-powers 
scheme  of  the  Constitution.  The  mere  retreat  to  the  qualifying  "quasi"  is  implicit  with 
confession  that  all  recognized  classifications  have  broken  down,  and  "quasi"  is  a 
smooth  cover  which  we  draw  over  our  confusion  as  we  might  use  a  counterpane  to  cover 
a  disordered  bed. 
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of  government .  What  would  be  the  consequences  of  so  viewing  all  government 
regulators?  I  beheve  such  a  shift  in  view  would  carry  with  it  significant 
analytical  advantages  by  directing  our  focus  away  from  the  truly  insignificant 
structural  and  procedural  differences  between  the  "independent  regulatory 
commissions"  and  other  agencies  to  the  relationships  existing  between  each 
such  agency  and  the  three  named  branches.  Each  such  agency  is  to  some 
extent  "independent"  of  each  of  the  named  branches  and  to  some  extent  in 
relationship  with  each.  The  continued  achievement  of  the  intended  balance 
and  interaction  among  the  three  named  actors  at  the  top  of  government,  with 
each  continuing  to  have  effective  responsibility  for  its  unique  core  function, 
depends  on  the  existence  of  relationships  between  each  of  these  actors  and 
each  agency  within  which  that  function  can  find  voice.  A  shorthand  way  of 
putting  the  argument  is  that  we  should  stop  pretending  that  all  our  govern- 
ment (as  distinct  from  its  highest  levels)  can  be  allocated  into  three  neat  parts. 
The  theory  of  separation-of-powers  breaks  down  when  attempting  to  locate 
administrative  and  regulatory  agencies  within  one  of  the  three  branches;  its 
vitality,  rather,  lies  in  the  formulation  and  specification  of  the  controls  that 
Congress,  the  Supreme  Court  and  the  President  may  exercise  over  administra- 
tion and  regulation. 

Bits  and  pieces  of  history  contribute  to  our  assumptions  about  the  place 
of  agencies  in  government — most  notably,  that  there  is  a  something  called  an 
"independent  regulatory  commission"  that  is  somehow  different  in  what  it 
does  from  a  cabinet  department,  and  that  need  have  no  relation  with  the 
President  though  it  is  strongly  associated  with  Congress  and  the  courts.  These 
bits  and  pieces  have  led  us  astray.  The  Department  of  Agriculture  and  the 
Securities  and  Exchange  Commission  both  adopt  rules,  execute  laws,  and 
adjudicate  cases,  all  pursuant  to  statutory  authority.  Why  is  that  not  the 
forbidden  conjoining  of  powers?  The  question  has  been  more  obscured  than 
answered,  perhaps,  by  describing  what  the  agencies  do  as  "quasi-adjudica- 
tion"  or  "quasi-legislation,"  as  if  the  operations  performed  were  in  fact  not 
the  same  three  characteristic  operations  of  government  our  eighteenth-century 
political  theorists  insisted  must  be  kept  separate  for  public  protection.  If  the 
constitutional  scheme  were  to  require  locating  these  agencies  in  one  or  another 
part  of  government,  as  more  formalistic  separation-of-powers  opinions  have 
sometimes  hinted,'^  which  part  would  they  be  in?  And  how  could  they  then  be 
authorized  to  perform  the  functions  associated  with  another  part? 

From  the  perspective  suggested  here,  the  important  fact  is  that  an  agency 
is  neither  Congress  nor  President  nor  Court,  but  an  inferior  part  of  govern- 
ment. Each  agency  is  subject  to  control  relationships  with  some  or  all  of  the 
three  constitutionally  named  branches,  and  those  relationships  give  an  assur- 
ance— functionally  similar  to  that  provided  by  the  separation-of-powers  no- 
tion for  the  constitutionally  named  bodies — that  they  will  not  pass  out  of 
control.'*  Powerful  and  potentially  arbitrary  as  they  may  be,  the  Secretary  of 

17.  See  Id. 

18.  For  example,  one  may  understand  the  delegation  doctrine  in  this  functional  way,  rather 
than  as  an  indication  "where"  in  government  rulemaking  occurs.  That  doctrine  requires  both 
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Agriculture  and  the  Chairman  of  the  SEC  for  this  reason  do  not  present  the 
threat  that  led  the  framers  to  insist  on  a  splitting  of  the  authority  of  govern- 
ment at  its  very  top.'^  What  we  have,  then,  are  three  named  repositories  of 
authorizing  power  and  control,  and  an  infinity  of  institutions  to  which  parts 
of  the  authority  of  each  may  be  lent.  The  three  must  share  the  reins  of  control; 
means  must  be  found  of  assurmg  that  no  one  of  them  becomes  dominant.  But 
it  is  not  terribly  important  to  number  or  allocate  the  horses  that  pull  the 
carriage  of  government. 

Accommodating  theory  to  the  accepted  present  is  perhaps  the  most  diffi- 
cult aspect  of  the  task,  given  the  highly  political  and  informal  cast  of  impor- 
tant presidential  and  congressional  relationships  with  the  agencies.  Thus,  a 
basic  difficulty  in  writing  about  the  President's  legal  authority  over  the  affairs 
of  government  lies  precisely  in  the  in  frequency  with  which  that  authority  is 
tested  in  a  legal  rather  than  a  political  arena.  Judicial  pronouncements  on 
presidential  authority  vis-a-vis  the  agencies,  and  vis-a-vis  Congress,  are  few. 
But  presidential  dealings  with  Congress  are  daily  matters  of  great  portent,  and 
congressional  expectations  about  the  relative  authority  of  the  President,  Con- 
gress and  the  independents  are  both  many  and  firmly  established,  and  likely  to 
be  sharply  enforced  in  the  daily  political  moi!.^" 

The  driving  forces  behind  this  effort  include  my  puzzlement  at  the 
Court's  difficulties  and  a  lawyer's  premise  that  any  acceptable  outcome  (that 
does  not  involve  constitutional  amendment)  must  respect  the  Constitution's 
text  and,  at  least  in  broad  outline,  its  history.  I  hope  to  address  the  significant 
intellectual  difficulties  created  by  the  realization  that  the  relationship  between 
the  fact  of  the  federal  government  we  have  today  and  its  essentially  unrevised 


statutory  authorization  (a  relationship  with  Congress)  and  a  capacity  on  the  pari  of  the  courts  to 
assure  legality  (a  relationship  with  the  courts).  The  availability  of  at  least  limited  judicial  review, 
indeed,  appears  to  be  identified  with  increasing  frequency  as  an  essential  element  of  the  grant  of 
rulemaking  authority.  See  INS  v.  Chadha,  103  S.  Ct.  2764,  2779-80  (1983);  Northern  Pipeline 
Constr.  Co.  v.  Marathon  Pipe  Line  Co.,  458  U.S.  50.  78-81  (1982). 

19.  For  an  account  of  the  work  of  Goodnow  and  Willcughby  strongly  suggesting  this 
differentiation  between  agencies  and  the  named  actors,  see  Grundstein,  supra  note  il,  at  300-02. 
One  must  add  that  this  checks-and-baiances  perspective  deals  only  with  the  problem  of  control, 
and  omits  accounting  for  a  "fairness"  element  that  might  be  identified  as  central  to  the  rationale 
for  separation  of  functions— the  proposition,  long  rellected  in  English  ideas  of  "natural  justice," 
that  one  is  not  to  be  a  judge  in  one's  own  cause.  See  generally  G.  Wills.  Explaining  America  149- 
50  (1981).  Perhaps  it  is  sufficient  to  say  that  that  element  has  never  been  controlling  at  the  agency 
level;  the  nemo  judex  idea  is  limited  to  financial  and  other  sharply  personal  interests  in  English 
law,  see  H.  Wade,  Administrative  Law  400  (4th  ed.  1977),  as  well  as  our  own,  see  Withrow  v. 
Larkin,  421  U.S.  35,  47  (1975).  See  Gibson  v.  Berryhill,  411  U.S.  564,  579  (1973),  and  Friedman 
v.  Rogers,  440  U.S.  1.  18  (1979)  for  an  indication  that  even  disqualifying  financial  interests  may 
be  asserted  only  in  the  context  of  particular  adjudicatory  proceedings.  See  generally  Strauss, 
Disqualifications  of  Decisional  Officials  in  Rulemaking,  80  Colum.  L.  Rev.  990  (1980). 

20.  President  Carter,  like  his  predecessors,  firmly  denied  the  constitutional  validity  of  the 
legislative  veto,  but  in  bargaining  over  continued  authorization  for  the  FTC  he  agreed  to  accept  a 
form  of  legislative  veto,  38  Cong.  Q.  1148-49  (1980);  38  Cong.  Q.  1407-09  (1980),  and  he  kept 
that  bargain.  38  Cong.  Q.  1573  (1980).  See  also  the  comprehensive  listing  of  presidential  commun- 
ications in  Henry,  Legislative  Veto:  In  Search  of  Constitutional  Limits,  16  Harv.  J.  on  Legis.  735, 
737  n.7  (1979). 
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eighteenth-century  formal  structure  is  uneasy  at  best;  that  it  is  difficult  to 
accommodate  both  the  fact  of  the  changes  and  our  continuing  assertion  that 
the  Constitution  is  law. 2' 

To  achieve  this  accommodation,  Part  I  of  this  Article  describes  contem- 
porary government,  with  the  purpose  of  identifying  those  aspects  of  the 
political  landscape  that  any  theory  of  the  place  of  agencies  in  government 
must  acknowledge.  Part  II  examines  the  constitutional  constraints — of  text,  of 
context,  and  of  judicial  interpretation — on  Congress's  ability  to  structure  the 
work  of  law-administration  as  it  deems  best,  in  light  of  the  three  approaches 
just  sketched  and  with  the  results  suggested.  I  suggest  a  reinterpretation  of 
some  cases  now  taken  as  the  basis  for  our  analyses  of  government  structure, 
and  some  criticisms  of  cases  decided  in  the  two  terms  of  the  Court  just 
concluded.  Part  III  then  uses  considerations  of  checks  and  balances  and 
separation  of  functions  to  analyze  relationships  between  the  President  and  the 
agencies  viewed  without  necessary  regard  for  their  placement  in  the  govern- 
mental structure.  I  suggest  that  as  Congress  structures  the  government,  it  must 
recognize  certain  constraints — the  need  for  basic  parity  between  it  and  the 
President  in  political  oversight  of  the  agencies;  and  the  President's  substantial 
independent  authority  to  communicate  with  and  give  directions  to  those  who 
administer  the  laws.  There  emerges  a  framework  for  understanding  the  scope 
of  Congress's  authority  to  structure  American  government  that  stresses  the 
continuance  of  opposed,  politically  powerful  actors  at  the  apex  of  government 
by  requiring  that  those  who  do  the  work  of  law-administration  have  signifi- 
cant relationships  with  each. 

I.  The  Shape  of  Contemporary  Administrative  Government 

This  Part  of  the  Article  seeks  to  describe  the  ways  in  which  contemporary 
federal  government  is  structured  and  performs  its  law-administration  func- 
tions.^'^ The  effort  proceeds  from  the  premise  that  any  useful  legal  analysis  of 
the  limits  on  Congress's  ability  to  structure  administrative  government  must, 
at  least  in  large  measure,  accept  the  reality  of  the  existing  government.  To  no 
one's  surprise,  the  description  reveals  a  profuse  variety  of  formal  structures 
and  a  striking  dispersion  of  governmental  authorities.  Both  the  variety  and  the 
dispersion  are  inconsistent  with  any  notion  that  the  powers  of  government  are 
or  can  be  neatly  parcelled  out  into  three  piles  radically  separated  the  one  from 
the  other  and  each  under  the  domination  of  its  particular  "branch. "^^  Once 
one  descends  below  the  level  of  the  branch  heads  named  in  the  Constitution — 
Congress,  President,  and  Supreme  Court — separation  of  powers  ceases  to 


21.  See  Karl,  Executive  Reorganization  and  Presidential  Power,  1977  Sup.  Ct.  Rev.  1,  which 
also  in  somewhat  mystic  phrases  illustrates  and  seeks  to  reason  from  the  clash  between  politics 
and  administrative  science  in  the  relations  between  President,  Congress,  and  the  continuing  body 
of  civil  servants. 

22.  See  supra  note  1 1 . 

23.  See  supra  note  15. 
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have  descriptive  power.  Because  agencies  nonetheless  exist  in  varying  relation- 
ships with  each  of  these  paramount  actors,  the  notion  of  checks  and  balances 
retains  descriptive  power  and,  hence,  possible  utility  within  the  constraint  of 
accepting  the  reality  of  the  existing  government. 

However  one  counts  its  branches,  the  size  alone  of  contemporary  Ameri- 
can administrative  government  places  strains  on  the  eighteenth-century  model. 
The  minimalist  federal  government  outlined  in  Philadelphia  in  1787  envi- 
sioned a  handful  of  cabinet  departments  to  conduct  the  scanty  business  of 
government,  each  headed  by  a  Secretary  responsible  to  the  President  and 
thinly  peopled  with  political  employees.  Significant  regulatory  responsibilities 
were  not  in  view;  administration  even  of  the  public  lands  was  decades  in  the 
future.^*  The  eighteenth-century  model  relied  heavily  on  the  controls  of  poli- 
tics over  and  among  the  branches  of  government  to  keep  it  within  reach  of  the 
people,  to  subdue  the  risks  of  tyranny." 

The  simple  model  of  cabinet  departments  has  long  since  been  supplanted 
by  a  rich  variety  of  governmental  forms.  Today,  President  and  Congress  must 
each  deal  with  a  continuing  government  whose  dimensions  and  power  were 
unprovided  for.  The  civil  service,  largely  insulated  from  politics,  may  appro- 
priately be  regarded  as  the  fourth  effective  branch  of  governments*^  wholly 
without  regard  to  the  arguably  special  position  of  the  independent  commis- 
sions. The  character  of  bureaucratic  decisionmaking  has  also  changed.  In  the 
modern  bureaucratic  context,  politics  is  paradoxically  suspect.  The  notions  of 
administrative  science,  for  example,  that  governmental  policy  could  be  made 
by  objective  analysis  performed  outside  the  world  of  politics,  may  have  found 
their  first  foothold  with  the  independent  commissions;  yet  today's  technologi- 
cal rulemakings,  occurring  primarily  within  the  executive  branch,  are  strongly 
influenced  by  those  notions.^" 


24. 

(Tjhe  conditions  of  national  life  at  the  beginning  and  through  much  of  the  nineteenth 
century  simply  did  not  raise  the  issues  ot  management  on  the  dynamic  and  shifting  scale 
that  followed  the  Civil  War.  The  framers  had  no  reason  to  envisage  the  management  of 
an  industrial  nation  as  the  essential  function  of  the  office  ...  [or  to]  forecast  the 
development  of  extensive  managerial  bureaucracies  to  tend  to  social  policy  and  related 
problems. 
Karl,  supra  note  21,  at  1 1 . 

25.  See  infra  text  accompanying  notes  102-18. 

26.  K.  Meier,  Politics  And  The  Bureaucracy:  Policy-Making  In  The  Fourth  Branch  Of 
Government  (!979);  H.  Merry,  Five-Branch  Government  59-60  (1980);  E.  Hargrove,  The  Power 
of  the  Modern  Presidency  79  (1974). 

27.  At  the  same  time  as  the  past  behavior  of  agencies  is  criticized  for  its  want  of  responsive- 
ness and  responsibility  and  for  the  failures  of  cocooned  expertise,  pressure  for  more  rationalistic 
and  "objective"  modes  of  decision  also  mounts.  Detailed  cost,  risk,  and  benefit  analysis  tech- 
niques are  put  forward  as  alternatives  to  "visceral  estimates  and  political  accommodations,"  L. 
Lave,  The  Strategy  of  Social  Regulation  6  (1981),  as  the  basis  for  policy  decision.  Interest-group 
representation  in  the  courts,  through  expanded  judicial  review,  is  urged  as  a  means  of  securing 
public  accountability  for  agency  action.  Stewart  &  Sunstein,  Public  Programs  and  Private  Rights, 
95  Harv    L.  Rev.  1195  (1982). 
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The  following  four  propositions  identify  the  significant  features  of  mod- 
ern administrative  government  that  any  structural  account  based  on  the  Con- 
stitution must  encompass: 

1.  The  federal  agencies  are  placed  in  the  structure  of  federal 
government — as  cabinet  agencies,  independent  executive  agencies, 
or  independent  regulatory  commissions — without  apparent  regard 
for  the  functions  they  are  to  perform.  Their  internal  and  public 
procedures  do  not  vary  with  their  placement.  The  functions  they 
perform  belie  simple  classification  as  "legislative,"  "executive,"  or 
"judicial,"  but  partake  of  all  three  characteristics. 

2.  All  agencies,  whether  denominated  executive  or  independent, 
have  relationships  with  the  President  in  which  he  is  neither  dominant 
nor  powerless.  They  are  all  subject  to  presidential  direction  in  signif- 
icant aspects  of  their  functioning,  and  able  to  resist  presidential 
direction  in  others  (generally  concerning  substantive  decisions). 

3.  All  agencies  have  oversight  relationships  with  Congress  and 
the  federal  judiciary,  and  these  relationships  generally  do  not  vary 
with  the  type  of  agency  used. 

4.  The  characteristics  of  the  oversight  relations  of  President  and 
Congress  with  "executive"  and  "independent"  agencies  owe  as 
much  (or  more)  to  politics  as  to  law. 

The  pages  immediately  following. take  up  each  proposition  in  turn,  neces- 
sarily with  a  broad  and  merely  evocative  brush.  Some  readers  may  be  satisfied 
with  the  propositions;  they  should  turn  at  once  to  page  596.  Yet  one's  impres- 
sion is  that  many  assume  radical  differences  between  executive  agencies  and 
independent  regulatory  commissions  in  functions,  procedures,  and  relation- 
ships with  the  rest  of  government.  Acknowledgement  both  of  the  variety  of 
forms  government  regulators  take  and  of  the  similarity  of  their  actions  and 
control  relationships  is  important  as  a  point  of  departure  for  the  later  discus- 
sion. 

A.  The  Independence  of  Agency  Function,  Placement,  and  Structure 

Congress  has  employed  many  different  forms  of  governmental  authority 
in  allocating  the  day-to-day  work  of  government.  It  has  created  cabinet 
departments,  cabinet-level  agencies  headed  by  individual  administrators  re- 
sponsible to  the  President,  independent  regulatory  commissions,  federal  cor- 
porations,^"   independent    regulatory   commissions    within    cabinet    depart- 


One  may  fairly  wonder  at  the  wisdom  of  the  radical  exclusion  of  politics  some  thus  seek. 
Cost-benefit  analysis  can  inform  but  not  resolve  human  equations  pitting  the  manifold  interests  of 
various  groups  against  one  another.  Invoking  the  judgment  of  lifetime  appointees  is  a  curious 
means  for  introducing  democratic  controls  over  agency  functioning.  The  failures  of  administra- 
tive science  to  produce  effective  public  policy  might  also  be  traced  to  the  faulty  premise  that  one 
can  somehow  free  government  of  politics  without  also  freeing  it  of  responsibility  to  the  people  and 
responsiveness  to  tho.se  they  directly  select  to  represent  their  interest.  Refusal  to  recogni/e  the 
possibility  of  political  controls  over  the  bureaucracy's  decisions,  whatever  the  advantages  of  that 
refusal,  tends  to  place  sole  reliance  on  the  judiciary  for  the  bureaucracy's  connection  with 
constitutional  governance. 

28.  See,  e.g.,  16  U.S.C.  §  831-831dd  (1982)  (Tennessee  Valley  Authority).  » 
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ments,^'^  and  more  as  means  of  carrying  into  execution  the  laws  it  enacts.  And 
each  of  these  bodies  may  itself  be  highly  complex— an  amalgam  of  agencies, 
administrations,  offices,  bureaus,  and  services,  each  headed  by  its  own  chief 
possessing  statutory  authority  yet  reporting  to  an  assistant  who  reports  to  the 
agency  head. 

The  allocation  of  law-administration  among  these  forms  does  not  follow 
simple  functional  lines.  Although  administrative  law  students  and  others 
sometimes  talk  uncritically  as  if  the  performance  of  regulation  were  a  lode- 
stone — as  if  ail  regulatory  agencies  were  "independent  regulatory  commis- 
sions"— regulatory  and  policymaking  responsibilities  are  scattered  among  in- 
dependent and  executive-branch  agencies  in  ways  that  belie  explanation  in 
terms  of  the  work  agencies  do.^°  Take,  for  example,  workplace  safety:  the 
Mine  Safety  Act^'  is  wholly  administered  by  an  executive  department,  at  first 
the  Department  of  the  Interior  and  more  recently  the  Department  of  Labor; 
the  Occupational  Safety  and  Health  Act  is  administered  in  part  by  an  execu- 
tive agency,  the  Occupational  Safety  and  Health  Administration,  and  in  part 
by  an  independent  commission,  the  Occupational  Safety  and  Health  Review 
Commission,  both  placed  in  the  Department  of  Labor;^^  nuclear  safety  is  in 
the  charge  of  a  fully  independent  agency,  the  Nuclear  Regulatory  Commis- 
sion.^^ Similar  dispersions  could  be  noted  respecting  antitrust  policy,^"  eco- 
nomic policy, ^^  consumer  protection  from  fraudulent  advertising,'®  and  even 
rate  regulation.'^  The  diversity  is  characteristic  of  our  pragmatic  ways  with 


29.  See,  e.g..  Occupational  Safety  and  Health  Review  Commission,  29  U.S.C.  §§  651-678 
(1982)  (in  the  Department  of  Labor);  Federal  Energy  Regulatory  Commission,  42  U.S.C.  §§ 
7171-7177  (Supp.  V  1981)  (in  the  Department  of  Energy). 

30.  That  reality  was  well  understood  by  the  late  Nathaniel  Nathanson,  whose  essay  Separa- 
tion of  Powers  and  Administrative  Law:  Delegation,  the  Legislative  Veto,  and  the  "Independent" 
Agencies,  75  Nw.  L.  Rev.  1064  (1981),  looks  in  much  the  same  direction  as  this  one. 

31.  30  U.S.C.  §§  721-740  (1982). 

32.  29  U.S.C.  §§  656,  661  (1982). 

33.  42  U.S.C.  §§  5841-5851  (1976  &  Supp.  V  1981). 

34.  15  U.S.C.  §§  45,  46  (1982)  (Federal  Trade  Commission);  15  U.S.C.  §§  4,  25  (1982) 
(Department  of  Justice). 

35.  Council  of  Economic  Advisors  (White  House),  the  Department  of  the  Treasury,  and  the 
Federal  Reserve  Board. 

36.  Federal  Trade  Commission,  15  U.S.C.  §§  52,  53  (1982);  Department  of  the  Treasury,  27 
U.S.C.  §  205(f)  (1982)  (intoxicating  liquors);  27  C.F.R.  §§  4.1-4.80  (1983)  (wines);  and  the  Food 
and  Drug  Administration  (Department  of  Health  and  Human  Services),  21  U.S.C.  §§  301-392 
(1982). 

37.  Federal  Energy  Regulatory  Commission  (Department  of  Energy),  42  U.S.C.  §  7173(c) 
(Supp.  V  1981);  Department  of  Agriculture,  Regulations  Under  the  Packers  and  Stockyards  Act, 
9  C.F.R.  201.17-201.200  (1983)  (packers  and  stockyards);  Interstate  Commerce  Commission,  49 
U.S.C.  §§  10,701-10,702  (Supp.  V  1981). 
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government,  reflecting  the  circumstances  of  the  particular  regulatory  regime, 
the  temper  of  presidential/congressional  relations  at  the  time,  or  the  perceived 
success  or  failure  of  an  existing  agency  performing  like  functions,  more  than 
any  grand  scheme  of  government.^* 

The  diversity  of  form,  however,  ought  not  to  conceal  the  substantial 
commonalities  of  internal  structure,  function,  and  procedure.  Despite  the 
attention  often  given  asserted  differences  between  single,  politically  responsi- 
ble administrators  and  multimember  independent  commissions,^^  these  orga- 
nizations are  more  similar  than  different  below  the  highest  levels.  In  its 
regulatory  work  each  is  subdivided  in  accordance  with  the  same  principles  of 
bureaucratic  organization,  relies  upon  staff  protected  by  the  same  civil  service 
laws,""  performs  the  same  functions,  employs  the  same  public  procedures,  and 
settles  disputes  using  the  same  types  of  decisional  personnel. 

Imagine,  for  example,  a  single  corporation  operating  a  coal  mine,  a 
manufacturing  plant,  and  a  nuclear  power  station.  The  safety  of  its  work- 
places would  be  regulated  by  the  three  agencies  noted  above— the  Department 
of  Labor,  OSHA/OSHRC  (also  within  the  Department),  and  the  NRC.  From 
its  perspective,  the  placement  of  these  regulatory  agencies  in  the  structure  of 
government  is  essentially  irrelevant.  Each  "legislates"  in  adopting  the  rules 
the  corporation  is  compelled  to  obey;  each  engages  in  executive  activity  in 
conducting  investigations,  adopting  policies  within  the  "legislative"  frame- 
work, or  deciding  to  initiate  formal  proceedings;  each  "adjudicates"  the 
ensuing  complaints.  The  Administrative  Procedure  Act  applies  equally  to  all 
agency  types.  Case  law  involving  agency  procedure,  judicial  review,  or  presi- 
dential and  congressional  oversight  gives  no  hint  that  an  agency's  "indepen- 
dence" vel  non  could  be  a  significant  factor  in  any  decision  about  appropriate 
or  fair  procedures."" 


38.  R.  Cushman,  The  Independent  Regulatory  Commissions  (1941). 

39.  E.g.,  The  President's  Advisory  Council  on  Executive  Organization,  A  New  Regulatory 
Framework:  Report  on  Selected  Independent  Regulatory  Agencies  13-18  (1971);  Hector,  Prob- 
lems of  the  CAB  and  the  Independent  Regulatory  Commissions,  69  Yale  L.J.  931,  935-37,  961-62 
(1960);  Minow,  Suggestions  for  Improvement  of  the  Administrative  Process,  15  Ad.  L.  Rev.  146, 
147-48  (1963). 

40.  5  U.S.C.  §§  1103-1104,  2101-2105  (1982). 

41.  These  generahzations,  like  almost  all  generalizations  about  administrative  law,  are  over- 
stated in  some  details;  the  relationship  between  OSHA  and  OSHRC,  for  example,  has  no 
counterpart  in  the  NRC.  Having  a  separate,  "independent"  appellate  tribunal  within  an  executive 
department,  however,  is  neither  the  predominating  pattern  nor  perceived  as  a  requisite.  Cf.  R. 
Cass,  Agency  Rev.  of  Admin.  Law  Judges'  Decisions:  A  Report  to  the  Admin.  Conference  of 
U.S.  220  (1983)  (independent  review  boards  appropriate  only  for  special  class  of  decisions); 
Admin.  Conference  of  U.S..  Recommendations,  1  C.F.R.  §  305-68.6  (1983)  (delegation  of  final 
decisional  authority  subject  to  discretionary  review  by  agency);  Freedman,  Review  Boards  in  the 
Administrative  Process,  117  U.  Pa.  L.  Rev.  546,  572  (1969)  ("legislation  compelling  all  agencies 
to  create  Review  Boards  would  be  unwise").  The  Recommendation  of  the  Administrative  Confer- 
ence, Agency  Structures  for  Review  of  Decisions  of  Presiding  Officers  Under  the  APA,  I  C.F.R. 
§  305.83-3  (1983),  makes  no  mention  of  review  board  independence. 
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Beyond  the  identity  of  public  procedures  and  the  frequently  mixed  char- 
acter of  agency  function  lies  the  essential  similarity  of  the  human  resources  of 
all  agencies.  All  are  predominantly  staffed  by  civil  servants  protected  from 
political  reprisal  in  the  performance  of  their  jobs.  In  consequence,  even 
agency  work  outside  the  public  procedures  of  the  APA  is  substantially  inde- 
pendent of  political  influence,  whatever  the  apparent  place  of  the  agency  in 
the  governmental  structure.  As  Presidents  and  political  scientists  are  fond  of 
remarking,'*^  the  White  House  does  not  control  policymaking  in  the  executive 
departments.  The  President  and  a  few  hundred  political  appointees  are  at  the 
apex  of  an  enormous  bureaucracy  whose  members  enjoy  tenure  in  their  jobs, 
are  subject  to  the  constraints  of  statutes  whose  history  and  provisions  they 
know  in  detail,  and  often  have  strong  views  of  the  public  good  in  the  field  in 
which  they  work.^^  The  ability  to  contribute  to  what  he  regards  as  beneficial 
change  is  often  what  has  motivated  the  bureaucrat  to  choose  public  employ- 
ment. Presidents  come  and  go  while  the  governing  statutes,  the  bureaucrat's 
values,  and  the  interactions  he  enjoys  with  fellow  workers,  remain  more  or 
less  constant.  To  be  sure,  he  can  be  influenced  by  outside  pressures;  obedience 
to  authority,  avoidance  of  the  pain  of  antagonistic  committee  hearings  or 
budget  reductions,  and  a  general  desire  for  the  good  will  of  the  political 
leadership  are  undoubted  factors  in  his  behavior.*"  Winning  budget  support  in 
Congress,  or  office  space,  or  effective  representation  in  judicial  proceedings, 
are  not  trivial  goods— even  absent  the  political  loyalties  that  may  derive  from 
appointment  or  the  sharing  of  general  aspirations  about  government  policy. 
Nonetheless  the  bureaucracy  constitutes  an  independent  force— indeed,  that 
fact  is  in  some  respects  the  dominating  problem  of  the  current  administrative 
law  literature"^ — and  its  cooperation  must  be  won  to  achieve  any  desired 
outcome."® 


42.  President  Truman  is  reported  to  have  described  his  authority  as  the  power  "to  bring 
people  in  and  try  to  persuade  them  to  do  what  they  ought  to  do  without  persuasion.  That's  what  1 
spend  most  of  my  time  doing.  That's  what  the  powers  of  the  President  amount  to."  C.  Rossiter, 
The  American  Presidency  149  (2d  rev.  ed.  1960);  see  also  E.  Griffith,  The  American  Presidency, 
The  Dilemmas  of  Shared  Power  and  Divided  Government  43-51  (1976);  H.  Heclo,  A  Government 
of  Strangers:  Executive  Politics  In  Washington  (1977);  D.  James,  The  Contemporary  Presidency 
122-29  (1969);  G.  McConnell,  The  Modern  Presidency  61-79  (1976);  R.  Neustadt,  Presidential 
Power— The  Politics  of  Leadership  From  FDR  to  Carter  ch.  3  (1980). 

43.  For  remarkable  and  sensitive  accounts  of  the  internal  strengths  and  functioning  of  the 
American  national  bureaucracy,  see  the  works  of  H.  Kaufman,  e.g..  The  Forest  Ranger  (1960) 
and  The  Administrative  Behavior  of  Federal  Bureau  Chiefs  (1981);  see  also  H.  Merry,  supra  note 
26. 

44.  See  infra  text  accompanying  notes  70-74;  cf.  Kalt  &  Zupan,  Capture  and  Ideology  in  the 
Economic  Theory  of  Politics,  Am.  Econ.  Rev.  (forthcoming  June  1984)  (offering  an  economic 
explanation  of  altruism). 

45.  See,  e.g.,  H.  Merry,  supra  note  26,  at  59-60;  Stewart,  The  Reformation  of  American 
Administrative  Law,  88  Harv.  L.  Rev.  1667,  1676-88  (1975). 

46.  Experience  under  the  present  administration  suggests  this  to  be  less  clearly  so  when  the 
issue  is  not  which  regulation  shall  be  adopted,  but  whether  regulation  shall  occur  at  all.  Disman- 
tling is  perhaps  one  activity  that — if  generally  tolerated — can  be  managed  from  the  top. 
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B.  Presidential  Direction  of  Agencies 

Viewed  from  any  perspective  other  than  independence  in  policy  forma- 
tion, the  legal  regime  within  which  agencies  function  is  highly  unified  under 
presidential  direction.  Many  administrative  functions  are  centrally  performed, 
a  product  of  congressional  recognition  that  all  agencies  share  many  of  the 
administrative  needs  of  government,  for  which  central  management  under 
presidential  supervision  is  highly  desireable."'  Thus,  the  property  of  indepen- 
dent as  well  as  executive-branch  agencies  is  managed  by  the  General  Services 
Administration,  and  their  contracts  are  entered  in  accordance  with  its  pro- 
curement regulations/^  The  Department  of  Justice,  to  varying  degrees,  repre- 
sents their  interests  in  court;*®  the  Office  of  Personnel  Management  and  the 
Merit  Systems  Protection  Board  regulate  their  employment  practices,  pay 
scales  and  allocation  of  super-grade  management  posts. '^''  The  protection  of 
national  secrets,  with  one  statutory  exception,^'  occurs  under  an  executive 
order,52  which  establishes  both  the  regime  for  classification  and  the  require- 
ments for  access;  and  the  executive  branch  performs  the  investigations  that 
qualify  persons  for  clearance.^'  Government  contracts  contain  nondiscrimina- 
tion clauses,  and  an  enforcement  regime  housed  in  an  executive  department 
has  been  established,  again  on  the  basis  of  an  executive  order. ^^ 


47.  Bruff,  Presidential  Power  and  Administrative  Rulemaking,  88  Yale  L.J.  451,  491-95 
(1979). 

48.  Federal  Property  and  Administrative  Services  Act  of  1949,  ch.  288,  63  Stat.  377  (codified 
as  amended  at  40  U.S.C.  §§  471-544  (1976  &  Supp.  V  1981)). 

49.  28  U.S.C.  §  516(1982). 

50.  5  U.S.C.  §  1103  (1982)  (Office  of  Personnel  Management);  5  U.S.C.  §§  1205-1206(1982) 
(Merit  Systems  Protection  Board  and  Special  Counsel);  see  also  Reorganization  Plan  No.  2  of 
1978,  3  C.F.R.  323,  323-27  (1978),  reprinted  in  5  U.S.C.  §  1101  app.  at  452-54  (1982),  and  in  92 
Stat.  3783,  3783-85  (Office  of  Personnel  Management  and  Merit  Systems  Protection  Board 
powers);  Implementation  of  Reform  of  Personnel  Management  System,  Exec.  Order  No.  12,107, 
3  C.F.R.  264  (1978),  reprinted  in  5  U.S.C.  §  1101  app.  at  456-60  (1982). 

51.  Atomic  Energy  Act  of  1954,  ch.  1073,  §§  141-146,  68  Stat.  919,  940-43  (codified  as 
amended  at  42  U.S.C.  §§  2161-2166  (1976  &  Supp.  V  1981)). 

52.  Exec.  Order  No.  12,065,  3  C.F.R.  190  (1978),  as  amended  by  Exec.  Order  No.  12.148,  3 
C.F.R.  412,  418  (1979),  and  Exec.  Order  No.  12,163,  3  C.F.R.  435,  443  (1979). 

53.  There  is  no  obvious  statutory  authority  for  either  the  government's  loyalty-security 
program  of  the  1950's  or  its  requirement  that  antidiscrimination  clauses  be  inserted  in  government 
contracts.  See  Chrysler  Corp.  v.  Brown,  441  U.S.  281,  304-12  (1979);  Greene  v.  McElroy,  360 
U.S.  474,  502-08  (1959). 

54.  See  Exec.  Order  No.  11,246,  §§  201-212,  3  C.F.R.  567  (1966),  as  amended  Exec.  Order 
No.  11,375,  3  C.F.R.  684  (1966-1970  Comp.);  Exec.  Order  No.  12,086,  3  C.F.R.  230  (1978);  cf. 
Chrysler  Corp.  v.  Brown,  441  U.S.  281  (1979). 

The  examples  in  the  text  are  far  from  exhaustive.  Thus,  the  Federal  Advisory  Committee  Act 
requires  consultation  with  the  OMB,  following  criteria  intended  to  promote  representativeness 
and  reduce  the  numbers  of  advisory  committees,  before  any  advisory  committee  may  be  created. 
Pub.  L.  No.  92-463,  86  Stat.  770  (1972)  (codified  as  amended  at  5  U.S.C.  app.  §  1  (1982)).  The 
National  Environmental  Policy  Act  of  1969.  42  U.S.C.  §§  4321,  4331-4335,  4341-4347  (1976), 
gives  the  Council  on  Environmental  Quality  a  coordinative  role  in  the  review  and  appraisal  of 
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Even  in  the  arena  of  policy,  one  readily  finds  major  respects  in  which 
agencies'  work  is  centrally  managed. ^^  jhe  National  Security  Council  coordi- 
nates interagency  studies  to  develop  national  policy  at  the  request  of  the 
President  or  a  possibly  affected  agency,  without  necessary  regard  to  the 
independence  (or  lack  of  it)  of  the  agencies  that  may  be  affected. ^^  Similarly, 
the  Office  of  Management  and  Budget  coordinates  agency  comments  on  some 
proposed  rules,  promoting  conferences  and  other  collaborative  efforts  in 
order  to  produce  a  result  maximally  acceptable  among  all  agencies  con- 
cerned.^'' OMB  plays  a  coordinating  role  also  when  agencies  find  themselves  in 
the  jurisdictional  disputes  that  are  the  inevitable  consequence  of  the  enormous 
number  of  regulatory  measures  Congress  enacts  and  the  many  different  agen- 
cies to  which  it  assigns  responsibihty.^s  Although  litigation  or  the  seeking  of  a 
formal  legal  opinion  from  the  Attorney  General  would  be  possible,  for  exam- 
ple, in  the  face  of  uncertainty  whether  the  Nuclear  Regulatory  Commission  or 
the  Environmental  Protection  Agency  had  primary  regulatory  responsibility 
for  radioactive  discharges  from  NRC  regulated  plants  into  EPA  regulated 
waters, 5«^  the  more  usual  course  is  to  put  the  matter  before  OMB,  which  will 
attempt  more  informally  to  bring  the  agencies  to  an  understanding. 

Other  White  House  operations  involve  all  agencies  in  the  formulation  or 
implementation  of  overarching  national  policy.  Most  prominent  may  be  the 
OMB's  annual  creation  of  a  national  budget  expressing  the  President's  view  of 
the  relative  priorities  to  be  accorded  the  various  efforts  of  national  govern- 
ment. While  Congress  has  occasionally  limited  the  discipline  of  the  budget 
process  by  requiring  agencies  simultaneously  to  provide  the  appropriate  con- 
gressional committees  their  submissions  to  OMB,**"  the  President's  coordina- 


environmental  impact  statements  throughout  government.  The  President  by  executive  order  has 
authorized  it  to  adopt  rules  prescribing  the  form  those  analyses  must  take.  Exec.  Order  No. 
11,991,  3  C.F.R.  123  (1977). 

55.  The  policy  bases  for  central  direction  are  well  set  out  in  A.B.A.  Comm'n  on  Law  and  the 
Economy,  Federal  Regulation:  Roads  to  Reform  68-91  (1979)  [hereinafter  cited  as  Roads  to 
Reform].  See  also  Bruff,  supra  note  47,  at  474-75.  However.  Congress  has  occasionally  made 
judgments  precluding  balancing,  which  the  President  as  much  as  the  agency  concerned  would  be 
obliged  to  respect.  See  American  Textile  Mfrs.  Inst.  v.  Donovan,  452  U.S.  490  (1981);  Verkuil, 
Jawboning  Administrative  Agencies:  Ex  Parte  Contacts  by  the  White  House,  80  Colum.  L.  Rev. 
943,  950  n.41  (1980). 

56.  50  U.S.C.  §  402  (1976). 

57.  See,  e.g.,  Bruff,  supra  note  47,  at  464-65  (discussing  the  "Quality  of  Life"  review 
instituted  by  the  OMB  in  1971  to  review  environmental  regulations).  Although  (given  the  political 
sensitivities  on  Capitol  Hill)  independent  agencies'  participation  has  been  highly  variable  and 
unforced,  OMB's  "honest  broker"  function  is  an  important  one,  as  often  useful  to  agencies  as  it 
is  threatening.  R.  Katzmann,  Regulatory  Bureaucracy:  The  Federal  Trade  Commission  And 
Antitrust  Policy  140  (1980). 

58.  Roads  to  Reform,  supra  note  55,  at  70-72,  lists  "sixteen  federal  regulatory  agencies, 
within  and  outside  the  executive  branch,  each  created  and  governed  by  its  own  separate  statutes, 
with  responsibilities  that  directly  affect  the  price  and  supply  of  energy." 

59.  Cf.  Train  v.  Colorado  Pub.  Interest  Research  Group,  426  U.S.  1  (1976). 

60.  The  Interstate  Commerce  Commission,  the  Commodity  Futures  Trading  Commission, 
and  the  Consumer  Product  Safety  Commission  are  freed  by  statute  from  submitting  to  plenary 
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tive,  policy-setting  function  is  recognized  in  these  provisions  also.  Overall, 
presidential  coordination  is  an  activity  of  importance,  one  in  which  the  agen- 
cies generally  cooperate  and  from  which  they  receive  benefit  as  well  as  occa- 
sional constraint.**' 

The  independent  agencies  are  often  free,  at  least  in  a  formal  sense,  of 
other  relationships  with  the  White  House  that  characterize  the  executive- 
branch  agencies.  The  President's  influence  reaches  somewhat  more  deeply 
into  the  top  layers  of  bureaucracy  at  an  executive  agency  than  at  an  indepen- 
dent commission.  Where  subsidiary  officers  in  the  executive  agencies  may  be 
subject  to  presidential  appointment  and  certainly  require  White  House  clear- 
ance, in  the  independent  agencies  only  commissioners  are  appointed  with 
required  executive  participation;  staff  appointments,  even  at  the  highest  level, 
are  made  by  the  commission.  The  requirement  that  commission  membership 
be  at  least  nominally  bipartisan  does  not  prevent  the  appointment  of  political 
friends  but  doubtless  lowers  the  political  temperature.  Typically,  the  indepen- 
dents have  more  authority  to  conduct  their  own  litigation  than  executive- 
branch  agencies  do,  although  not  exclusive  authority.  Executive-branch  agen- 


oversight.  See  31  U.S.C.  §  1105  (1982),  7  U.S.C.  §  4a(h)  (1982),  and  15  U.S.C.  §  2076(k)(2) 
(1982)  respectively.  While  current  proposals  of  regulatory  reform  consider  whether  to  exempt  all 
independent  regulatory  commissions  from  OMB  budgetary  and  legislative  discipline,  earlier 
congressional  reaction  to  agency  independence  from  budgetary  discipline  was  quite  the  opposite. 
TheBudgeland  Accounting  Act  of  1921,  ch.  18,  42  Stat.  20  (reorganized  by  P. L.  No.  97-258,  §  I, 
96  Stat.  877  (1982),  codified  as  reorganized  in  scattered  sections  of  31  U.S.C),  which  established 
a  Bureau  of  the  Budget  within  the  Treasury  Department,  directed  every  department  and  establish- 
ment to  furnish  budget  information  to  the  Bureau,  and  that  was  taken  to  include  the  indepen- 
dents. Id.  §  207,  42  Stat.  22.  The  only  exceptions  were  for  "the  Legislative  Branch  of  the 
government  and  the  Supreme  Court"  which  were  to  transmit  their  estimates  to  the  President  for 
inclusion  in  the  budget  without  revision.  Id.  §§  201(a),  213,  42  Stat.  20,  23.  In  1939  the  act  was 
amended  specifically  to  include  "any  independent  regulatory  commission  or  bo^rd"  among  the 
agencies  subject  to  the  budget  act.  Reorganization  Act  of  1939,  ch.  36,  53  Stat.  561,  565  (codified 
at  31  U.S.C.  §§  701,  1101  (1982)).  Representative  Warren,  a  member  of  the  Select  Committee  on 
Governmental  Organization,  explained  this  measure  to  the  House  in  the  following  words:  "With 
respect  to  title  II  of  the  bill,  under  the  decision  in  the  Humphrey  case,  we  had  something  new  to 
appear  down  here  in  respect  of  some  of  these  agencies.  They  shrugged  their  shoulders  and  said 
'We  are  not  under  any  budgetary  control,'  quoting  that  case  ....  Now,  all  that  title  II  does  is  to 
bring  every  single,  solitary  one  of  them  under  Budget  control,  and  I  believe  everybody  in  this 
House  favors  that."  84  Cong.  Rec.  2315  (1939);  see  also  84  Cong.  Rec.  2306  (1939)  (statement  of 
Rep.  Cochran). 

61.  See,  e.g.,  R.  Katzman,  supra  note  57,  at  140: 

[MJanagement  specialists  in  the  Commission  regard  the  OMB  as  a  useful  ally  in  institut- 
ing organizational  changes  that  are  designed  to  centralize  control  and  are  opposed  by  the 
bureau  heads.  Commented  one  commission  staff  member  who  worked  closely  with  the 
executive  director:  "We  know  the  bureau  heads  do  not  like  procedures  which  enable  the 
chairman  and  the  other  commissioners  to  get  a  better  idea  about  what  the  troops  are 
doing.  So,  we  tell  them  it's  just  not  a  question  of  what  the  chairman  and  the  other 
commissioners  want.  The  Office  of  Management  and  Budget,  which  could  make  trouble 
for  us,  will  react  unsympathetically  to  requests  for  more  attorneys  if  we  don't  accommo- 
date them  by  tightening  up  our  management  systems." 
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cies  have  an  obligation  to  clear  legislative  matters — draft  statutes,  budget 
submission,  even  testimony — with  the  Office  of  Management  and  Budget,  an 
obligation  from  which  some  of  the  independents  are  excused.*^'  One  recent 
statute,  the  Paperwork  Reduction  Act  of  1980,**^  specifically  empowers  the 
independents  to  overrule  by  majority  the  Presidential  directives  respecting  the 
collection  of  information  to  which  executive  branch  agencies  are  bound.**''  As 
a  political  matter,  recent  Presidents  have  not  required  the  independent  com- 
missions to  participate  in  the  centralized  oversight  of  rulemaking  associated 
with  presidentially  required  cost-benefit  analyses  of  major  proposals  for  rule- 
making. 

Yet  these  differences  are  at  best  matters  of  degree,  overstated  if  taken  to 
imply  rigorous  control  within  the  executive  branch.  Even  in  executive  agen- 
cies, the  layer  over  which  the  President  enjoys  direct  control  of  personnel  is 
very  thin  and  political  factors  may  make  it  difficult  for  him  to  exercise  even 
those  controls  to  the  fullest.  An  administrator  with  a  public  constituency  and 
mandate,  such  as  William  Ruckelshaus,®'  cannot  be  discharged — and  under- 
stands that  he  cannot  be  discharged — without  substantial  political  cost.  Also 
for  political  reasons,  one  may  be  certain  that  independent  commission  consul- 
tation with  the  White  House  about  appointments  often  occurs,  even  if  sub- 
dued— as  in  so  many  other  matters — by  the  lack  of  obligation  so  to  consult. 

Presidential  influence  over  the  independent  agencies  is  heightened  by  the 
special  ties  existing  between  the  President  and  the  chairmen  of  almost  all  of 
the  independent  regulatory  commissions.  Although  all  commissioners,  includ- 
ing the  chairmen,  are  appointed  to  fixed  terms  as  commissioners,  the  chair- 
man generally  holds  that  special  post  at  the  President's  pleasure.^**  His  posi- 


62.  Commodity  Futures  Trading  Commission,  7  U.S.C.  §  4a(h)  (1982)  (budget  estimates, 
testimony,  and  legislative  recommendations);  Consumer  Product  Safety  Commission,  15  U.S.C. 
§  2076(k)  (1982)  (same);  Federal  Election  Commission,  2  U.S.C.  §  437d(d)  (1982)  (same);  Inter- 
state Commerce  Commission,  31  U.S.C.  §  1 105  (1982)  (budget  estimates).  Compare  the  budget- 
ary discipline  to  which  agencies  must  otherwise  conform.  See  supra  note  60. 

63.  Pub.  L.  No.  96-511,  94  Stat.  2812  (codified  as  amended  at  5  U.S.C.  §  5315  (1982),  20 
U.S.C.  §  1221,  30  U.S.C.  §§  1211-1213  (1982),  42  U.S.C.  §  292h  (Supp.  V  1981),  44  U.S.C.  §§ 
2904(10),  2905,  3501-3520  (Supp.  V  1981)). 

64.  44  U.S.C.  §  3507(c)  (Supp.  V  1981).  By  requiring  initial  clearance  from  OMB  and  a 
public,  reasoned  act  to  overrule  its  guidance,  even  that  provision  suggests  congressional  respect 
for  the  President's  central,  coordinalive  function. 

65.  Mr.  Ruckelshaus  first  served  as  administrator  of  the  Environmental  Protection  Agency 
during  the  Nixon  and  Ford  Administrations  and  was  called  to  serve  again  during  the  Reagan 
Administration.  He  acquired  a  strong  reputation  for  energetic  and  independent  administration 
during  his  first  term.  See  J.  Quarles,  Cleaning  Up  America:  An  Insider's  View  of  the  Environmen- 
tal Protection  Agency  (1976).  This  reputation  underlay  the  choice  of  him  to  replace  Anne  Gorsuch 
Burford,  President  Reagan's  first  administrator  for  the  agency,  after  her  resignation  in  the  midst 
of  strong  criticism  of  her  stewardship.  See  infra  note  351. 

66.  See  D.  Welborn,  Governance  of  Federal  Regulatory  Agencies  6-7,  37,  141  (1977);  W. 
Cary,  Politics  And  The  Regulatory  Agencies  5-24  (1967).  The  chairmen  of  the  Federal  Reserve 
Board  and  the  Consumer  Product  Safety  Commission  enjoy  statutory  protection  of  tenure.  12 
U.S.C.  §  241  (1982)  (Federal  Reserve  Board);  15  U.S.C.  §  2053  (1982)  (Consumer  Product  Safety 
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tion,  moreover,  gives  him  special  influence  over  the  agency's  course,  making  it 
particularly  likely  that  his  views  will  find  acceptance.  Professor  David 
Welborn's  interesting  and  thorough  study  of  regulatory  commission  chairmen 
reveals  that  they  almost  completely  dominate  the  administrative  side  of  com- 
mission business,  selecting  most  staff,  setting  budgetary  policy,  and  as  a 
consequence  commanding  staff  loyalties.""  These  administrative  responsibili- 
ties, corresponding  to  presidential  responsibilities  for  the  government  as  a 
whole,  doubtless  underlie  Congress's  general  recognition  of  the  President's 
special  claim  to  have  his  own  choice  as  chairman.**®  Perhaps  more  surprisingly, 
the  chairmen  also  dominate  commission  policymaking:  commanding  the  staff, 
they  are  far  less  often  in  dissent  from  commission  policy  decisions  than  their 
colleagues.  Here  the  White  House  connection  is  often  less  direct  and  generally 
more  subtle,**"  but  consultation  and  coordination  on  general  policy  issues  of 
national  interest  naturally  occurs. ^"^ 

C.  Agency  Relations  with  Congress  and  the  Courts 

Within  the  domain  of  agencies  we  are  discussing,''  the  existence  of 
statutory  limits  and  the  potential  enforcement  of  those  limits  in  the  courts 
imply  oversight  relationships  in.addition  to  those  that  agencies  may  have  with 
the  White  House  or  the  Secretary.  In  any  matter  of  importance,  the  public, 
the  press,  the  intended  subjects  of  the  policy,  the  courts,  and  interested 
.congressmen  and  their  staffs  also  become  involved.  And  one  may  search  both 
the  law  and  the  literature  on  congressional-bureaucratic  relationships^-  or  the 
operation  of  judicial  review"^  in  vain  for  an  indication  that  the  relationships 
between  these  overseers  and  the  agencies  varies  in  any  regular  way  in  accord- 
ance with  agency  structure.  The  rules  of  judicial  review  distinguish  between 


Commission).  The  Federal  Reserve  Board,  at  least,  operates  in  a  setting  in  which  public  confi- 
dence has  long  been  thought  paramount,  and  Congress  seeks  no  oversight  of  its  own.  See  also 
Bruff,  supra  note  47,  at  496,  499;  Roads  to  Reform,  supra  note  55,  at  85. 

67.  See  generally  D.  Welborn,  supra  note  66. 

68.  It  is  not  surprising  to  find,  then,  that  most  major  internal  reorganizations  of  regulatory 
agencies,  undertaken  at  the  chairmen's  initiative,  have  coincided  with  the  election  of  a  new 
President.  The  personal,  political  loyalty  of  the  chairman  assures  the  President  a  substantial 
impact  on  agency  administration,  and  consequent  influence  on  policy. 

69.  Occasional  political  firestorms— such  as  the  reaction  to  President  Reagan's  reported 
conversations  with  the  FCC  chairman  concerning  formulation  of  FCC  television  syndication 
rules — serve  as  reminders  of  the  values  the  public  and  Congress  attach  to  independence  in 
substantive  agency  decisionmaking.  See  N.Y.  Times,  Nov.  4,  1983,  at  C26,  col.  1. 

70.  See  W.  Cary,  supra  note  66,  at  23-26. 

71.  See  supra  note  11. 

72.  E.g.,  R.  Arnold,  Congress  and  the  Bureaucracy:  A  Theory  of  Influence  (1979);  W. 
Gellhorn,  C.  Byse  &  P.  Strauss,  supra  note  2,  at  103-26;  W.  Niskanen,  Bureaucracy  and 
Representative  Government  138-68  (1971);  Fiorina  &  Noll.  Voters,  Legislators  and  Bureaucracy: 
Institutional  Design  in  the  Public  Sector,  68  Am.  Econ.  Rev.  (Papers  and  Proceedings)  256-60 
(1978);  Weingast  &  Moran,  Bureaucratic  Discretion  or  Congressional  Control?  Regulatory  Poli- 
cymaking by  the  Federal  Trade  Commission,  91  J.  Pol.  Econ.  765  (1983). 

73.  See,  especially,  R.S.  Melnick,  Regulation  and  the  Courts  (1983). 
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those  proceedings  held  "on  the  record"  and  those  that  are  not,  but  express  no 
differences  for  such  proceedings  held  in  one  type  of  agency  or  another.  So 
also  for  congressional  oversight  relationships:  budgetary  controls,  investiga- 
tions, hearings,  and  all  the  general  apparatus  of  congressional  oversight  are 
brought  to  bear  across  the  board.  As  has  often  enough  been  noted,  these 
relationships  can  be  particularly  important;  congressmen  and  committee  staffs 
tend  to  be  longer-hved  than  Presidents  and  their  appointees,  and  through 
hearings  and  budgetary  actions  can  work  much  mischief.^'' 

There  are,  to  be  sure,  differences  of  tone.  The  uncertainty  about  what 
"independence"  means  shapes  the  behavior  of  the  Congress,  the  President 
and  the  agencies  alike.  Congressmen  tend  to  talk  about  the  independent 
commissions  in  a  proprietary  way— these  are  "our"  agencies,  not  so  much 
independent  as  independent-of-the-President.  One  result  of  this  attitude- 
hard  to  measure  but  suggested  by  local  belief— may  be  a  greater  intensity  of 
congressional  political  oversight  of  the  independents.  Even  if  congressional 
oversight  is  not  itself  measurably  more  intense,  it  may  be  the  more  effective  if 
not  answered  by  counterpressures;  as  a  former  FTC  Chairman  recently  re- 
marked, the  independent  agencies  "have  no  lifeline  to  the  White  House. 
[They]  are  naked  before  Congress,  without  protection  there,"  because  of  the 
President's  choice  not  to  risk  the  political  cost  that  assertion  of  his  interest 
would  entail. ^^  In  any  event.  Congress's  techniques  do  not  vary;  no  particular 
form  of  dominion  is  asserted  over  "independent"  agencies  that  is  not  prac- 
ticed also  on  the  agencies  associated  more  directly  with  the  White  House. 
And,  as  already  indicated.  Congress  generally  provides  for  a  large  measure  of 
presidential  participation  in  the  day-to-day  administration,  if  not  the  policy 
formation,  of  those  agencies.  • 

D.  The  Character  of  Presidential  and  Congressional  Oversight  Relations  with 
Agencies  is  Determined  as  Much  by  Politics  as  by  Law 

Perhaps  the  central  fact  of  legislative-executive  management  of  oversight 
relationships  with  the  agencies  is  the  extent  to  which  behavior  is  determined  by 
political  factors  rather  than  law.  The  White  House's  treatment  of  cost-benefit 
analysis  by  independent  regulatory  commissions  in  conjunction  with  major 
rulemakings  is  a  notable  example.  Both  President  Carter  and  President 
Reagan  were  advised  (correctly,  in  my  view)  that  they  had  authority  to  include 
the  independents  in  their  executive  orders  promoting  economic  analysis  of 
proposed  rules  as  an  element  of  regulatory  reform.^**  Neither  did  include  those 


74.  See  generally  E.  Corwin,  The  President:  Office  And  Powers  1787-1957,  at  184-85,  266- 
67,  291-95  (4th  rev.  ed.  1957);  H.'Heclo,  supra  note  42. 

75.  Remarks  of  Calvin  Collier,  Assembly  of  the  Administrative  Conference  of  the  United 
States,  Washington  D.C.  (Dec.  15,  1983).  Chairman  Collier  noted  only  three  respects  in  which 
independent  and  executive  agencies  differ:  the  set  term  of  office,  the  statutory  efforts  to  attain 
bipartisan  membership  on  the  Commissions,  and  the  practical  difference  noted  in  the  text. 

76.  See  Executive  Orders  Nos.  12,044,  3  C.F.R.  152  (1979)  (Carter),  and  12,291,  46  Fed. 
Reg.  13193  (1981),  reprinted  in  5  U.S.C.A.  601  (West  Supp.  1983)  (Reagan).  President  Carter  was 
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agencies,  reasoning  that  the  political  costs  of  arousing  congressional  opposi- 
tion, perhaps  to  the  order  as  a  whole,  would  be  too  great.''''  In  fact,  the 
independents  generally  have  complied  with  these  executive  orders:  they  have 
participated  in  the  Regulatory  Council,  publish  regular  agendas  of  rulemak- 
ing, are  attentive  to  White  House  inquiries  about  their  progress,  and  otherwise 
behave  as  if  they  were  in  fact  subject  to  the  discipline  from  which  they  have 
been  excused.'" 

The  reasons  for  this  acceptance  of  presidential  input  are  clear.  The 
President's  effective  power  over  the  independents  would  counsel  against  ex- 
cluding his  concerns  even  if  political  loyalties  did  not  command  attention. ^^  If 


advised  by  the  Department  of  Justice  on  the  power  to  bind  the  independent  regulatory  agencies  to 
the  requirements  oi  Exec.  Order  No.  12,033,  see  43  Fed.  Reg.  12,670  (1978),  and  wrote  to  the 
heads  of  the  independent  regulatory  agencies  urging  them  to  follow  Exec.  Order  No.  12.044.  A 
copy  of  the  letter  is  at  14  Weekly  Comp.  Pres.  Doc.  563  (1978).  See  also  Congressional  Research 
Service,  Presidential  Control  of  Agency  Rulemaking:  An  Analysis  of  Constitutional  Issues  That 
May  Be  Raised  3y  Executive  Order  No.  12.291  (Comm.  Print  1981);  Hearings  On  S.  344  and  S. 
1080  Before  the  Senate  Comm.  on  Governmental  Affairs,  97th  Cong.,  1st  Sess.  319-440  (1981); 
U.S.  Dep't  of  Justice,  Memorandum  re  Proposed  Executive  Order  on  Federal  Regulation  7-13 
(Feb.  12,  1981)  (addressing  the  question  of  the  legality  of  applying  proposed  Executive  Order  No. 
12,291  to  the  independent  regulatory  agencies),  reprinted  in  Role  of  The  Office  of  Management 
and  Budget  in  Regulation:  Hearings  Before  the  Subcomm.  on  Oversight  and  Investigations  of  the 
House  Comm.  on  Energy  and  Commerce,  97th  Cong.,  Isl  Sess.  158-64  (1981)  [hereinafter  cited 
as  Hearings]. 

77.  Most  of  the  activities  the  executive  orders  sought  to  reach  occurred  within  the  executive 
branch;  even  though  the  rationale  for  the  orders  plainly  reached  the  independents'  activities,  the 
White  House  could  afford  to  give  up  on  compliance  at  the  fringes  of  its  concerns  in  order  to  avoid 
a  political  ruckus — particularly  if  voluntary  compliance  could  be  expected.  See  remarks  of  C. 
Boyden  Gray,  Counsel  to  Vice  President  Bush  and  the  Presidential  Task  Force  on  Regulatory 
Relief,  quoted  in  Hearings,  supra  note  76,  at  94  (reprinting  a  transcript  of  the  Hall  of  Flags 
Regulatory  Reform  Briefing  Before  the  United  States  Chamber  of  Commerce). 

78.  As  reported  in  The  First  100  Days  of  E.  O.  12291,  a  report  to  the  Presidential  Task  Force 
prepared  by  OMB,  and  released  June  13,  198! ,  reproduced  in  Hearings,  supra  note  76,  at  308-27: 

Independent  Agency  Actions:  On  March  25  Vice  President  Bush  sent  a  letter  to  the 
"independent"  regulatory  agencies  asking  them  to  comply  voluntarily  with  Sections  2 
and  3  of  the  Executive  Order  and  to  comply  with  its  overall  spirit  "to  demonstrate  to  the 
American  people  the  willingness  of  all  components  of  the  Federal  Government  to 
respond  to  their  concerns  about  the  unnecessary  intrusion  of  government  into  their  daily 
lives."  Seven  agencies  have  responded  to  the  Vice  President's  request  so  far  (Civil 
Aeronautics  Board,  Federal  Emergency  Management  Agency,  Federal  Energy  Regula- 
tory Commission,  Federal  Home  Loan  Bank  Board,  Federal  Mine  Safety  and  Health 
Review  Commission,  Interstate  Commerce  Commission,  and  the  Securities  and  Ex- 
change Commission).  All  of  these  agencies  indicated  their  willingness  to  abide  by  the 
spirit  and  principles  of  the  Executive  Order. 
Id.  at  315. 

A  copy  of  Vice  President  Bush's  letter  to  the  independents  and  the  agency  responses  is  found 
in  Hearings,  supra  note  76,  at  177-94.  See  also  Implementation  of  the  Paperwork  Reduction  Act 
of  1980:  Hearings  Before  the  Subcomm.  on  Federal  Expenditures,  Research,  and  Rules  of  the 
Senate  Comm.  on  Governmental  Affairs,  97th  Cong.,  2d  Sess.  41-42  (1982)  (list  of  agencies 
required  by  OMB  to  estimate  number  of  hours  required  of  public  to  comply  with  federal 
government  requests  for  information). 

79.  A  typical  instance  involved  an  appeal  to  Theodore  Sorenson  of  the  Kennedy  administra- 
tion to  expedite  consideration  of  the  Federal  Power  Commission's  budget.  At  the  time  the 
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the  President's  policies  make  good  sense,  or  the  importance  or  utility  of 
coordination  or  a  single  policy  is  evident,  the  independents  can  be  expected  to 
comply.  Its  members  are  likely  to  understand  that  the  view  they  bring  to 
policy  issues  is  intentionally  specialized  and  shaped  by  the  particular  matters 
put  into  their  charge,  and  that  the  President  is  in  a  position  to  learn  and 
appreciate  the  views  of  other  responsible  agencies,  and  to  supply  a  useful 
broader  perspective.*'^ 

Another  important  consideration  lies  in  the  commissions'  need  for  presi- 
dential good  will.  Congressional  oversight  can  be  just  as  political  as  presiden- 
tial oversight  and,  with  535  members  of  Congress,  much  more  complicated.*' 
It  can  be  useful  to  be  associated  with  national  policy,  to  have  a  big  and 
politically  powerful  "friend,"  when  appearing  before  Congress.  The  commis- 
sions need  goods  the  President  can  provide:  budgetary  and  legislative  support, 
assistance  in  dealing  with  other  agencies,  legal  services,  office  space,  and 
advice  on  national  policy.  They  share  a  commitment  to  achieving  the  public 
interest,  and  are  likely  to  respect  the  President's  motives  and  appreciate  his 
political  responsibility  and  support.  They  are  flattered  when  their  own  advice 
is  sought,  and  respectful  of  office  when  they  are  advised.  In  the  circum- 
stances, it  is  not  surprising  that  the  independent  commissions  can  be  suscepti- 
ble to  substantial  presidential  oversight. 

On  the  other  hand,  for  the  executive  agencies  as  well  as  for  the  indepen- 
dent commissions,  the  extent  of  presidential  authority  to  command  particular 
outcomes  is  uncertain,  and  the  political  context  constrains  as  well  as  em- 
powers presidential  intervention.  Congressional  relationships  not  only  serve  as 
a  source  of  unwanted  pressure,  but  also  can  be  used  fruitfully  to  resist 
presidential  pressures  to  do  what  the  bureaucrat  regards  as  wrong.  The  press 


Commission  was  engaged  in  a  dispute  with  the  Department  of  the  Interior,  the  Commission's 
position  being  in  opposition  to  the  administration's.  Sorenson  made  it  known  that  his  attention 
would  return  to  the  FPC's  budget  at  about  the  time  it  resolved  its  dispute  with  the  Interior 
Department. 

80.  See  supra  text  accompanying  notes  55-59.  It  is  also  the  case  that  many  general  skills 
required  by  agencies  are  more  efficiently  exercised  by  a  central  authority.  Consider,  for  example, 
the  frequent  provision  for  self-representation  by  the  independent  agencies  on  judicial  review  of 
their  decisions.  See,  e.g..  12  U.S.C.  §  1828(c)(7)(D)  (1982)  (comptroller  of  currency.  Federal 
Reserve  Board  and  Federal  Deposit  Insurance  Corporations);  15  U.S.C.  §  56(a)(2)  (1982)  (Federal 
Trade  Commission);  28  U.S.C.  §  2323  (1976)  (Interstate  Commerce  Commission  authorized  to 
represent  itself  as  a  party);  id.  §  2348  (1976)  (same  authority  granted  to  Federal  Communications 
Commission,  Federal  Maritime  Commission,  and  the  Nuclear  Regulatory  Commission).  Such 
provisions  are  responsive  to  the  concern  that  the  President's  Department  of  Justice  might  not  be 
sufficiently  understanding  of  their  positions.  Yet  what  self-representation  in  court  gains  for  the 
agencies  in  ability  to  defend  their  particular  policies,  it  loses  in  capacity  to  deal  with  the  common 
issues  that  characterize  much  judicial  review  of  agency  action:  compliance  with  general  statutes, 
such  as  the  Administrative  Procedure  Act  or  the  Freedom  of  Information  Act,  5  U.S.C.  §  552 
(1982),  standing,  ripeness,  and  other  like  issues  of  reviewability,  general  standards  of  review,  and, 
at  an  operational  level,  reputation  and  litigating  competence  in  the  judicial  forum. 

81.  See  Weingast  &  Moran,  The  Myth  of  the  Runaway  Bureaucracy:  The  Case  of  the  FTC, 
Regulation,  May/June  1982,  at  33. 
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and  others  can  also  be  brought  into  play.  Finally,  the  governing  statute,  with 
the  limited  set  of  factors  it  may  identify  as  relevant  to  any  given  policy 
decision  and  the  assignment  of  primary  decisional  responsibility  it  makes,  also 
serves  to  constrain  the  President's  influence. 

The  limited. documentation  of  the  process  by  which  OMB  and  other 
executive  offices  participate  in  rulemaking  accounts  for  the  informal  nature  of 
the  conclusions  of  this  Part  as  well  as  public  fears  of  improper  pressure.  Much 
takes-place  over  the  telephone  or  m  informal  meetings,  from  which  documen- 
tation is  unlikely.  OMB  naturally  fears  that  e.Kposure,  particularly  to  Con- 
gress, is  likely  to  diminish  its  influence.  The  production  of  written  documents 
takes  precious  time  and  resources  from  other  tasks.  And,  much  as  our  society 
values  openness,  it  remains  true  that  candor  and  the  flexibility  necessary  for 
collaboration  or  compromise  are  more  likely  to  flourish  in  the  shade."-  Yet 
one  should  not  rush  from  acknowledging  the  paucity  of  information  to  the 
judgment  that  Congress's  assignments  of  responsibility  have  been  undone, 
that  the  President  enjoys  an  iron  control  over  the  work  of  law-administration. 
Both  because  statutes  place  decisional  authority  in  the  agencies,  not  the 
President,  and  because  the  White  House  often  lacks  the  personnel  and  knowl- 
edge to  make  detailed  judgments  about  policy  content,  actual  as  well  as  legal 
placement  of  final  decisions  generally  remains  with  the  agencies.*^ 


82.  Consider  the  following  exchange  between  Representative  John  D.  Dingeli  (D-Mich.), 
Chairman  of  the  House  Committee  on  Energy  and  Commerce  and  of  the  Subcommittee  on 
Oversight  and  investigations,  and  James  C.  Miller  HI,  Administrator  for  Information  and 
Regulatory  Affairs,  Office  of  Management  and  Budget,  and  Executive  Director,  Presidential 
Task  Force  on  Regulatory  Relief,  after  Dingeli  requested  copies  of  the  fifty-five  rules  returned  by 
OMB  to  an  agency  for  review: 

D:  I  will  not  ask  for  the  originals.  1  will  just  ask  for  copies,  and  the  Chair  will  advise  I 
will  be  quite  content  to  receive  those.  .  .  . 

M:  We  do  not  have  an  original. 

D:  Well,  who  has  the  original? 

M:  Sir,  the  flow  of  paper  into  our  office  is  awesome.  Under  the  Paperwork  Reduction 
Act,  the  irony  is  that  the  paperflow  in  our  office  has  increased  from  something  like  3,000 
transactions  to  12,000  transactions,  and  so  we  do  not  even  .  .  . 

D:  1  am  impressed  but  all  I  am  asking  for  is  copies  of  papers  that  are  supposed  to  be  in 
your  files. 

M:  I  do  not  know  how  you  allege  that,  sir,  not  knowing  what  our  filing  system  is.  1  have 
just  said  that  we  do  not  keep  copies  of  the  regulations. 

Hearings,  supra  note  76,  at  112. 

S3.  The  recent  controversies  between  OSHA  and  OMB  over  alteration  of  that  agency's 
cotton  dust  and  lead  rules  suggest  the  agency's  effective  initiative  and  authority.  See  Lead 
Exposure  Limits  To  Be  Retained,  Vegal  Times,  May  30,  1983.  at  1  col.  I.  To  the  same  effect,  see 
the  Environmental  Protection  Agency's  lead  standards.  40  C.F.R.  §§  60.I20-.123,  60.180-.  186 
(1983)  (lead  smelters);  40  C.F.R.  §  50.12  (1983)  (ambient  air  quality  standards  for  lead).  For 
accounts  of  presidential  interventions  at  EPA  in  prior  administrations,  see  B.  Ackerman  &  W. 
Hassler,  Clean  Coal/Dirty  Air  86-103  (1981);  .1.  Quarles,  supra  note  65  at  117-42;  Pcdersen, 
Formal  Records  and  Informal  Rulemaking,  85  Yale  L.J.  38,  51-59  (1975). 
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In  sum,  any  assumption  that  executive  agencies  and  independent  regula- 
tory commissions  differ  significantly  or  systematically  in  function,  internal  or 
external  procedures,  or  relationships  with  the  rest  of  government  is  misplaced. 
Our  government  is  characterized  by  a  profusion  of  forms,  each  related  in 
significant  ways  to  Congress,  President  and  Court.  The  choice  of  form  has 
little  relation  to  the  work  they  do  or  the  manner  in  which  they  perform  it. 

II.  The  Limited  Constitutional  Instructions  About 
THE  Place  of  Agencies  in  Government 

Just  as  the  realities  of  the  administrative  state  constrain  any  effort  to 
describe  it  in  purely  legal  and  theoretical  terms,  so  for  a  lawyer  do  the  existing 
bodies  of  textual  and  decisional  prescription  of  the  Constitution.  Although 
the  latter  resources  are  open  to  reinterpretation  and  fresh  understanding — in 
the  very  light,  for  example,  of  the  contemporary  facts  of  government — the 
flexibility  to  reshape  language  or  find  error  in  past  conception  is  no  license  to 
disregard  them.  An  overall  sense  of  continuity,  of  being  anchored  in  the  text 
and  its  interpretations,  is  central  to  our  sense  of  the  Constitution's  place.  This 
Part  of  the  essay  examines  those  legal  resources — constitutional  text,  context, 
and  interpretation — to  see  what  constraints  they  may  impose  on  Congress's 
undoubtedly  large  authority  to  structure  the  inferior  parts  of  the  federal 
government. 

From  this  examination  will  emerge  three  general  propositions  about  the 
three  theoretical  approaches  to  understanding  the  place  of  agencies  in  govern- 
ment identified  in  the  introduction.*"  The  first  is  that,  as  a  textual  and 
interpretational  matter,  the  separation-of-powers  model  need  and  probably 
should  be  taken  no  further  than  its  use  for  understanding  the  interrelation- 
ships of  the  three  named  actors  (Congress,  President,  Court)  at  the  very 
pinnacle  of  government.  Subject  to  definitional  issues,  we  accept  (and  the 
Constitution  is  reasonably  explicit)  that,  as  among  them,  only  Congress  may 
legislate,  only  the  Supreme  Court  may  adjudicate,  and  only  the  President  may 
see  to  the  faithful  execution  of  the  laws;  and  each  is  to  have  a  significant 
function  in  these  respects.  In  this  way,  "separation  of  powers"  remains  vital 
in  suggesting  the  forms  of  control  each  of  the  three  may  exercise  over  the  bulk 
of  goverment.  Yet  in  the  agencies,  as  we  have  seen,  powers  are  not  in  fact 
separated  and  the  agencies  are  not  responsible  to  only  one  of  these  actors. 
Although  agencies  certainly  might  be  assigned  to  one  or  another  of  the 
executive,  legislative,  or  judicial  branches  (but  not  more  than  one,  if  we  are 
rigorously  to  pursue  the  separation  idea),  that  signifies  little  for  the  functions 
they  perform.  No  compelling  textual  or  interpretive  mandate  requires  such  a 
formal  placement  to  be  effected. 

A  second  proposition  emerging  from  the  cases  is  that  considerations  of 
individual  fairness  more  closely  associated  with  the  idea  of  separation  of 


84.  See  supra  text  following  note  14. 
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functions  often  underlie  the  cases  in  which  the  idea  of  separation  of  powers 
appears  to  have  played  a  significant  role.  The  impulses  for  both  congressional 
and  judicial  action  may  arise  from  individuals'  needs  for  protection  from 
political  intervention  in  particular  cases  more  than  any  general  theory  about 
place  in  government;  the  former  can  be  provided  without  necessary  regard  for 
the  latter. 

Finally  and  perhaps  most  importantly,  the  text  and  particularly  the  con- 
text suggest  a  series  of  postulates  about  necessary  relationships  between  the 
President  and  administrative  agencies — relationships  readily  understood  in 
checks-and-balances  terms.  The  important  constraint  on  Congress's  ability  to 
structure  the  work  of  law-administration  lies  in  the  need  to  perpetuate  the 
tensions  and  interactions  among  the  three  named  heads  of  the  Constitution. 
Whatever  arrangements  are  made,  one  must  remain  able  to  characterize  the 
President  as  the  unitary,  politically  accountable  head  of  all  law-administra- 
tion, sufficiently  potent  in  his  own  relationships  with  those  who  actually 
perform  it  to  serve  as  an  effective  counter  to  a  feared  Congress.  The  central 
inquiry  is  to  identify  those  relationships  that  are  necessary,  either  to  conform 
with  the  constitutional  text  or  to  pres.erve  the  possibility  of  the  President's 
continuing  effectiveness.  Since  this  inquiry  remains  entirely  sensible  in  the 
face  of  the  realities  of  contemporary  government — and  indeed  the  political 
counterweight  idea  has  lost  none  of  its  compulsion  for  us — the  checks-and- 
balances  approach  remains  a  useful  tool  for  analyzing  and  suggesting  possible 
limits  on  Congress's  ability  to  structure  the  administrative  process. 

A.  The  Text  and  Context  of  the  Constitution 

The  text  and  structure  of  the  Constitution  impose  few  limits  on  Con- 
gress's ability  to  structure  administrative  government.  One  scanning  the  Con- 
stitution for  a  sense  of  the  overall  structure  of  the  federal  government  is 
immediately  struck  by  its  silences.  Save  for  some  aspects  of  the  legislative 
process,  it  says  little  about  how  those  it  names  as  necessary  elements  of 
government— Congress,  President,  and  Supreme  Court— will  perform  their 
functions,  and  it  says  almost  nothing  at  all  about  the  unelected  officials  who, 
even  in  1789,  would  necessarily  perform  the  bulk  of  the  government's  work. 
Thus,  article  I  describes  in  sortie  detail  the  makeup  of  the  House  and  Senate, 
the  subjects  on  which  they  might  act,  and  the  manner  in  which  they  may 
effectively  legislate;  but  even  this  relatively  full  description  talks  only  to  the 
authority  and  actions  of  elected  officials.  One  finds  no  mention  there  of 
important  aspects  of  Congress's  work,  or  of  most  persons  who  now  work  on 
its  behalf— committees  and  their  staffs,  the  General  Accounting  Office,  the 
Congressional  Budget  Office,  the  Library  of  Congress.®^ 


85.  To  be  sure,  the  committee  system  became  particularly  important  with  the  emergence  of 
the  political  party,  and  the  explosive  growth  in  staff  has  occurred  in  recent  years.  Nonetheless,  it 
seems  fair  to  describe  article  1  as  assuming  much  of  what  a  legislature  does,  and  providing  only 
for  what  seemed  likely  to  prove  controversial  or  dangerous  to  citizens  or  the  states. 
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For  articles  II  and  III,  the  limitations  of  description  are  even  more 
striking.*®  Article  II  speaks  directly  only  about  elected  officials,  chiefly  the 
President  and  his  powers;  it  describes  those  powers  in  the  most  summary  of 
terms.  He  is  vested  generally  with  "the  executive  Power,'"*''  but  what  that  is  in 
the  domestic  context  does  not  readily  appear.**  Putting  aside  foreign  relations 
and  military  authority — a  very  large  part  of  the  Presidency,  but  not  the  focus 
of  this  essay*^ — he  has  the  following  powers  and/or  responsibilities: 

to  appoint  those  "Officers  of  the  United  States  .  .  .  which  shall 
be  established  by  Law,"  subject  to  the  requirement  of  senatorial 
confirmation  and  to  the  possibility  that  Congress  might  effectively 
limit  this  power  to  appointing  "the  Heads  of  Departments" ;^° 

to  "require  the  Opinion,  in  writing,  of  the  principal  Officer  in 
each  of  the  executive  Departments,  upon  any  Subject  relating  to  the 
Duties  of  their  respective  Offices";"' 

"from  time  to  time  give  to  the  Congress  Information  of  the 
State  of  the  Union,  and  recommend  to  their  Consideration"  pro- 
posed legislation;*'^ 

to  "take  Care  that  the  Laws  be  faithfully  executed. "^^ 

These  provisions  suggest  a  supervisory,  perhaps  even  caretaker  presidential 
role,  in  relationship  to  shadowy  "executive  deparPments"  from  which  opin- 
ions might  be  sought.  One  is  left  to  infer  that  there  would  be  other  officers 
possessing  legal  authority  to  act  for  the  government,  and  one  simply  is  not 
told  whether  the  President  or  those  officers  are  to  act  on  those  opinions. 

Article  III  is  more  direct,  denying  any  need  for  inferior  federal  courts 
unless  and  to  the  extent  Congress  chose  to  create  them.  Only  the  Supreme 
Court  is  a  required  element  of  the  federal  judiciary,  and  even  for  that  institu- 
tion central  issues  are  left  unspoken — its  number,  its  term,  its  authority  over 
the  work  of  the  other  named  actors.  In  almost  all  significant  respects,  then, 
the  job  of  creating  and  altering  the  shape  of  the  federal  government  was  left  to 


86.  The  ordering  reflects  the  anticipated  ordering  in  importance  of  the  powers  thus  separated 
and  the  bodies  exercising  them.  See  The  Federalist  No.  51  (J.  Madison)  (Congress  inevitably  the 
most  powerful);  The  Federalist  No.'  78  (A.  Hamilton)  (judiciary  as '"least  dangerous"  branch);  G. 
Wills,  supra  note  19,  at  128-29. 

87.  U.S.  Const,  art.  U,  §  1,  cl.  1. 

88.  Both  the  legislative  and  the  judicial  powers  are  enumerated  in  the  Constitution,  the 
former  by  a  reference  to  "Powers  herein  granted,"  U.S.  Const.  Art.  I,  §  1,  the  latter  by  a 
statement  what  it  "shall  extend  to."  U.S.  Const.  Art.  Ill,  §  2.  "(WJhether  intentional  or  not,  [the 
absence  of  any  similar  language  from  the  vesting  clause  of  article  II]  admitted  an  interpretation  of 
executive  power  which  would  give  to  the  president  a  field  of  action  much  wider  than  that  outlined 
by  the  enumerated  powers."  C.  Thach,  The  Creation  of  the  Presidency  1775-1789,  at  138-39 
(1923). 

89.  See  supra  note  11. 

90.  U.S.  Const,  art.  II,  §  2,  cl.  2. 

91.  U.S.  Const,  art.  II,  §  2,  cl.  1. 

92.  U.S.  Const,  art.  II,  §  3. 

93.  Id. 
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the  future — to  the  congressional  processes  suggested  by  Congress's  authority 
to  adopt  any  law  "necessary  and  proper  for  carrying  into  Execution  the 
foregoing  Powers,  and  all  other  Powers  vested  by  this  Constitution  in  the 
Government  of  the  United  States,  or  in  any  Department  or  Officer  thereof."^" 

If  one  moves  outward  from  the  text  to  its  structure,  the  context  in  which 
it  was  drafted,  the  records  and  debates  of  the  constitutional  convention,  and 
its  initial  implementation  by  the  first  Congress,  one  can  identify  a  number  of 
fundamental  underlying  judgments. ^'^  The  text's  omission  to  provide  for  the 
"Departments"  it  occasionally  refers  to®^  reflects  a  parliamentary  history  in 
which  quite  detailed  proposals  for  cabinet  structure  were  put  forward.  Some 
decisions  respecting  the  allocation  and  sharing  of  power  within  such  a  struc- 
ture were  clearly  taken,  but  then  a  determination  was  made  to  eschew  detailed 
prescription  as  a  means  of  underscoring  presidential  responsibility  and  pre- 
serving congressional  flexibility  within  the  constraints  of  the  judgments  that 
had  been  made. 

1.  The  President  is  to  be  a  Unitary,  Politically  Accountable  Head  of 
Government.  —  Of  the  decisions  clearly  taken,  perhaps  none  was  as  impor- 
tant as  the  judgment  to  vest  the  executive  power  in  a  single,  elected  official, 
the  President.  The  question  was  early  debated.  Roger  Sherman,  for  example, 
believed  that  the  executive  should  be  subsidiary  to  the  legislature,  whose 
members  "[wjere  the  best  judges  of  the  business  which  ought  to  be  done  by 
the  Executive  department,  and  consequently  of  the  number  necessary  from 
time  to  time  for  doing  it.  .  .  .  [T]he  legislature  should  be  at  liberty  to  appoint 
one  or  more  as  experience  might  dictate."**^  His  views  were  defeated,  how- 
ever,***  as  were  the  views  of  those  who  would  have  provided  in  the  Constitu- 
tion for  the  sharing  of  executive  authority  with  a  council  of  revision  or  a 
council  of  state. ^^  Even  if  monarchy  was  rejected  for  the  new  nation,  that 
model  of  executive  power  was  a  familiar  one.  While  it  was  understood  that 
there  would  be  departments  responsible  for  daily  administration,  the  Conven- 


94.  U.S.  Const,  art.  1,  §  8,  cl.l8. 

95.  For  a  brief  and  well-regarded  analysis  of  the  development  of  article  II,  see  C.  Thach, 
supra  note  88. 

96.  Departments  are  referred  to  in  the  necessary  and  proper  clause  of  article  I  ("any 
department")  and  the  opinion  in  writing  ("executive  Departments")  and  appointment  ("Heads  of 
Departments")  clauses  of  article  II. 

97.  1  M.  Farrand,  The  Records  of  the  Federal  Convention  of  1787,  at  65  (1911). 

98.  Id.;  C.  Thach,  supra  note  88,  at  89-90. 

99.  All  of  the  proposals  for  a  formal  advisory  body  were  defeated,  despite  the  convention's 
concern  that  the  President  receive  sound  advice.  1  The  Debates  in  the  Several  State  Conventions 
on  the  Adoption  of  the  Federal  Constitution  159,  164,  214,  243,  257,  292  (J.  Elliot  ed.  1866  & 
Photo,  reprint  1941)  [hereinafter  cited  as  Elliot's  Debates);  I  M.  Farrand,  supra  note  97,  at  93- 
102,  138-40;  2  id.  at  73-80,  298,  367,  537-42.  Thach  ascribes  the  rejections  to  the  experience  in 
the  states  following  the  Revolution,  in  which  governors  encumbered  by  councils  had  proved  weak 
and  unable  to  provide  either  efficient  administration  or  effective  resistance  to  the  power  of  state 
legislatures;  New  York,  the  one  state  whose  governor  was  not  so  burdened,  had  seemed  a  model 
of  efficient  government.  C.  Thach,  supra  note  88,  at  25-54. 
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tion  clearly  and  consciously  chose  a  single  and  independent  executive  over  a 
collegial  body  subject  to  legislative  direction.'™  "The  principle  that  executive 
efficiency  and  executive  responsibility  varied  in  inverse  proportion  to  the  size 
of  the  executive  body  had  been  so  strongly  inculcated  and  in  so  many  different 
ways  that  it  was  strong  enough  to  force  the  acceptance  of  a  new  principle  of 
executive  organization. "'"'  That  choice  is  one  of  central  importance  to  the 
arguments  of  this  essay;  however  the  executive  power  is  defined,  it  is  argued, 
it  must  be  in  ways  that  respect  this  quite  fundamental  structural  judgment. 

If  the  Convention  was  clear  in  its  choice  of  a  single  executive— and  its 
associated  beliefs  that  such  a  person  might  bear  focused  political  accountabil- 
ity for  the  work  of  law-execution  and  serve  as  an  effective  political  counter- 
weight to  Congress— it  was  ambivalent  in  its  expectations  about  the  Presi- 
dent's relations  with  those  who  would  actually  do  the  work  of 
law-administration  and  desirous  of  the  advantages  of  congressional  flexibility 
in  defining  the  structure  of  government  within  the  constraints  of  this  choice. 
"The  beginning  of  wisdom  about  the  American  Presidency  is  to  see  that  it 
contains  both  principles  [that  is,  administrative  responsibility  subordinate  to 
the  legislature  and  political  equality  with  it]  and  to  reflect  on  their  complex 
and  subtle  relation. '"^^  Thus,  the  shadowy  references  to  executive  depart- 
ments and,  in  particular,  the  opinions  in  writing  clause,'"^  seem  to  be  residues 
of  propositions  such  as  Gouvernour  Morris's  proposal  in  the  final  days  of  the 
Convention  for  a  council  of  state  composed  of  the  Chief  Justice  and  Secre- 
taries of  Domestic  Affairs,  State,  Foreign  Affairs,  War,  Marine,  and  Com- 
merce and  Finance. '<"'  The  Morris  proposal  would  have  respected  the  central 
political  structural  judgments  that  had  been  made.  Under  it,  each  of  the 
identified  departments  and  their  Secretaries  were  to  have  been  granted  specific 
duties— for  example,  the  Secretary  of  Domestic  Affairs  was  "to  attend  to 
matters  of  general  policy,  the  state  of  agriculture  and  manufactures,  the 
opening  of  roads  and  navigations,  and  the  facilitating  communications 
through  the  United  States;  and  he  shall,  from  time  to  time,  recommend  such 
measures  and  establishments  as  may  tend  to  promote  those  objects.'""^  Yet 
each  Secretary  was  distinctly  under  Presidential  control,  holding  office  at  the 
President's  pleasure.  As  a  body,  they  were  to  be  available  to  the  President  for 
the  discussion  of  any  matter  he  might  choose  to  submit,  and  he  could  require 
from  them  "written  opinions."  Although  each  was  to  be  "responsible  for  his 


100.  The  Federalist  No.  70  (A.  Hamilton),  the  first  of  the  Federalist  papers  addressing  the 
requisites  of  the  presidency,  is  given  over  entirely  to  this  choice,  as  the  most  important  of  the 
choices  made,  in  its  tendency  to  promote  decisiveness  and  responsibility. 
'  101.  C.  Thach,  supra  note  88,  at  89. 

102.  Storing,  Introduction  to  C.  Thach,  supra  note  88,  at  vii. 

103.  U.S.  Const,  art.  11,  §  2,  cl.  1.  See  supra  text  accompanying  note  91. 

104.  See  C.  Thach,  supra  note  88,  at  119-24;  see  also  id.  at  100,  138-39  (Morris's  strong 
influence  on  article  11). 

105.  1  Elliot's  Debates,  supra  note  99,  at  250. 


824 

1 984]  A  GENCIES '  PLA  CE  IN  GO  VERNMENT  60 1 

opinion  on  the  affairs  relating  to  his  particular  department, "'°''  the  possibility 
of  ultimate  decision  was  placed  elsewhere:  the  President  "shall,  in  all  cases, 
exercise  his  own  judgment,  and  either  conform  to  such  opinions,  or  not,  as  he 
may  think  proper."'"" 

Certainly  one  consideration  underlying  rejection  of  the  Morris  proposal 
was  the  wish  to  leave  to  successive  Congresses,  through  the  medium  of  the 
necessary  and  proper  clause,  the  flexibility  required  for  shaping  the  govern- 
ment to  the  demands  of  changing  circumstances.  Another  consideration  was 
to  enhance  the  accountability — and  thus  the  power — of  the  President  by 
denying  him  the  chance  to  hide  behind  a  council's  approval  of  his  acts.'"* 
Indeed,  the  immediate  working  out  of  the  constitutional  scheme  by  the  first 
Congress  largely  paralleled  the  Morris  oroposai  Cabinet  departments  were 
promptly  established,  with  day-to-day  responsibilities  for  administration,  but 
reporting  to  the  President. '°^  Following  the  Morris  model,  a  practice  of 
cabinet  consultation  on  important  issues,  nonbinding  but  respected,  quickly 
arose.""  Presidential  control  over  the  cabinet  was  assured  by  the  provision  in 
this  legislation — the  decision  of  1789,  as  it  came  to  be  regarded,"' — that  the 
Secretaries  were  to  serve  at  the  President's  pleasure,  not  for  a  term  of  years, 
and  thus  could  be  removed  by  him  without  cause  or  senatorial  assent."" 


106.  1  Id.  at  250. 

107.  Id.  at  251. 

108.  C.  Thach,  supra  note  88,  at  125.  It  is  possible  also  to  view  the  decision  not  to  adopt  the 
proposal  as  one  largely  of  style.  Note  the  curious  wording  of  the  necessary  and  proper  clause, 
which  speaks  only  of  "powers  vested  by  this  Constitution  ...  in  any  Department  or  Officer,"  not 
of  powers  vested  by  the  legislature.  It  seems  that  the  draftsmen  continued  lo  regard  the  depart- 
ments as  having  a  constitutional  shape  and  constitutionally  vested  powers,  whether  or  not  made 
explicit.  This  lapse  may  be  no  more  than  stylistic,  attributable  to  the  heat  of  the  Philadelphia 
summer  and  of  other,  more  important  controversies  among  the  draftsmen. 

109.  Act  of  July  27,  1789,  ch.  4,  1  Stat.  28  (Department  of  Foreign  Affairs);  Act  of  August 
7,  1789,  ch.  7,  I  Stat.  49  (Department  of  War);  Act  of  September  2,  1789,  ch.  12,  1  Stat.  65 
(Department  of  the  Treasury);  Act  of  September  22,  1789,  ch.  16,  1  Stat,  70  (Postmaster  General); 
Judiciary  Act  of  1789,  ch.  20,  §  35,  1  Stat.  73  (Attorney  General). 

110.  See  A.  McLaughlin,  A  Constitutional  History  Of  The  United  States  238-47  (1935). 

111.  See  Myers  v.  United  Slates,  272  U.S.  52,  143  (1926). 

112.  Location  of  the  appointment  power  in  the  President,  with  senatorial  advice  and  con- 
sent, had  not  finally  been  decided  upon  for  all  officers  of  government  until  the  closing  days  of  the 
Constitutional  Convention;  see  Hart  &  Wechsler,  supra  note  2,  at  6;  2  M.  Farrand,  supra  note  97, 
at  488-90,  538-40;  and  Hamilton  had  assumed  in  The  Federalist  No.  77  that  "the  consent  of  [the 
Senate]  would  be  necessary  to  displace  as  well  as  to  appoint."  Federalist  No.  77,  at  459  (C. 
Rossiter  ed.  1961).  The  question  of  removal  authority  was  not  explicitly  discussed  at  the  conven- 
tion and  was  treated  as  open  in  the  legislative  debates  of  1789;  the  decision  to  leave  it  with  the 
President — carried  in  the  Senate,  after  secret  debate,  by  the  Vice  President's  vote  to  break  a  tie — 
could  well  be  regarded  as  one  of  political  wisdom  or  respect  for  George  Washington  rather  than  a 
reflection  of  what  the  legislators  experienced  as  constitutional  compulsion.  (The  House  debates 
are  summarized  in  Myers  v.  United  States,  272  U.S.  52,  1 1 1-39  (1926),  and  may  be  found  in  1  T. 
Benton,  Abridgement  Of  The  Debates  Of  Congress,  85-90,  102-08  (New  York  1857).)  The  failure 
of  the  convention  to  place  the  removal  power  explicitly  in  the  President  alone  led  to  a  constitu- 
tional crisis  when  President  Andrew  Johnson  dismissed  Secretary  of  War  Stanton  in  apparent 
violation  of  the  Tenure  of  Office  Act,  ch.  154,  14  Stat.  430(1867),  see  A.  McLaughlin,  supra  note 
110,  at  662-75,  and  the  question  of  senatorial  participation  in  removal  that  act  raised  wis  not 
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One  ought  not,  however,  mistake  the  drafters'  possible  ambivalance 
about  presidential  role  and  their  willingness  to  trust  the  issue  of  governmental 
superstructure  to  future  Congresses  for  a  willingness  to  see  the  President 
assigned  a  role  distinctly  subordinate  to  Congress.  In  providing  that  Congress 
need  not  be  convened  until  December  of  each  year,"^  the  draftsmen  plainly 
anticipated  a  substantial  executive  function.  Congress's  articulated  functions 
lay  in  the  passage  of  legislation  to  create  the  framework  of  government  and 
then  to  set  the  standards  and  appropriate  the  funds  by  which  the  business  of 
government  would  be  carried  on.  Inevitably  that  legislation  would  be  epi^ 
sodic — enacted  without  necessary  care  for  its  relationship  to  existing  law  and 
having  to  be  applied  to  future  events,  not  foreseen,  in  light  of  the  then  existing 
corpus  of  law  and  the  exigencies  of  the  moment.  Executive  authority  had  to 
provide  correctives  for  these  inherent  difficulties,  and  it  was  important  that 
the  chief  executive  have  a  body  of  individuals,  held  in  his  confidence,  with 
whom  to  consult.  The  responsibility  of  government  was  to  be  focally  his;  but 
day-to-day  administration  and  decision,  of  necessity,  was  to  be  entrusted  to 
the  hands  of  others. 

2.  The  Maintenance  of  Tension  Among  the  Named  Bodies.  —  A  central, 
coordinating  and  overseeing  role  for  the  President  in  relation  to  all  govern- 
ment "officers"  is  required,  also,  to  permit  that  office  to  serve  as  an  effective 
check  on  the  otherwise  to  be  feared  authority  of  Congress.  The  framers  sought 
both  to  create  a  more  effective  national  government  than  they  had  previously 
experienced,  and  to  make  it  resistant  to  domination  by  transitory  majorities  or 
those  who  for  the  moment  might  be  the  public's  political  representatives.  To 
those  ends,  the  governmental  structure  they  created  embodies  both  separated 
powers  and  interlocking  responsibilities;  the  purpose  was  to  prevent  both 
majoritarian  rashness  and  the  governmental  tyranny  that  could  result  from 
the  conjoining  of  power  in  a  single  source.  Maintaining  conditions  that  would 
sustain  the  resulting  tension  between  executive  and  legislature  was  to  be  the 
central  constraint  on  any  proposed  structure  for  government."" 


settled  until  the  decision  in  Myers,  sixty  years  later.  See  infra  text  accompanying  notes  145-47 
163-65. 

113.  U.S.  Const,  art.  I,  §  4.  cl.  2. 

1 14.  The  success  of  these  ambitions  is  to  be  measured  by  the  richness  and  sweep  of  contem- 
porary government's  reach;  by  the  specialization  of  function  that  has,  overall,  occurred;  by  the 
extent  of  political  freedom  we  nonetheless  enjoy;  and  by  the  continuing  tensions  among  the  three 
named  branches  over  issues  of  political  advantage. 

In  his  recent  Storrs  Lectures  at  Yale  Law  School,  my  colleague  Bruce  Ackerman  put  the  point 
in  the  following  way: 

[T]he  separation  of  powers  [is]  a  vast  machine  by  which  each  constitutional  official 
is  encouraged  to  question  the  extent  to  which  other  constitutional  officials  are  success- 
fully representing  the  People's  true  political  wishes.  Thus,  while  each  officeholder  will 
predictably  insist  that  he  speaks  with  the  authentic  accents  of  the  People  themselves, 
rival  representatives  in  other  institutions  will  often  find  it  in  their  interest  to  deny  that 
the  representative  has  indeed  represented  the  people  in  a  fully  satisfactory  way.  ...  As  it 
works  itself  out  in  practice,  the  system  emphasizes  that  no  legal  form  can  enable  any 
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The  Constitutional  Convention  arose  out  of  dissatisfaction  with  a  govern- 
ment dominated  by  the  legislature,  a  dissatisfaction  on  both  practical  and 
theoretical  grounds.  In  practice,  legislative  government  did  not  work;  legisla- 
tures were  fragmented  and  episodic  in  their  attention  to  the  affairs  of  state, 
diffusing  and  defeating  responsibility."^  In  theory,  the  joining  of  all  govern- 
ment functions  in  one  authority,  unchecked  by  others,  was  an  invitation  to 
tyranny."^  Interpenetration  of  function  and  competition  among  the  branches 
would  protect  liberty  by  preventing  the  irreversible  accretion  of  ultimate 
power  in  any  one.  As  Madison  wrote  in  the  Eed  era  list. papers,  the  essence  lay 
in  "giving  to  those  who  administer  each  department  the  necessary  constitu- 
tional means  and  personal  motives  to  resist  encroachments  of  the  others.""^ 
Madison's  strategy  was  given  form  in  the  veto  power  and  in  Congress's 
authority  to  create  the  infrastructure  of  executive  government  and  to  exercise 
plenary  control  over  the  President's  expenditure  of  funds  (and  thus  over  the 
size  and  power  of  the  executive  establishment)."^ 

The  imprecision  inherent  in  the  definition  and  separation  of  the  three 
governmental  powers  contributes  to  the  tensions  among  them  and  in  that  way 
serves  the  same  beneficial  and  protective  functions  as  were  anticipated  fiom 
the  creation  of  checks  and  balances.  In  the  long  interludes  between  congressio- 


small  group  in  Washington,  D.  C.  to  speak  unequivocally  for  We  the  People  .... 

Instead  the  House  and  Senate  and  Presidency  each  represent  the  People  in  a  manner  of 

speaking;  each  is  [only]  a  metaphor  .... 
Ackerman,  Discovering  the  Constitution  1-26  to  1-27  (unpublished  speaking  manuscript)  (empha- 
sis in  original). 

115.  C.  Thach,  supra  note  88,  at  25-75;  The  Federahst  No.  48,  at  310-11  (J.  Madison)  (C. 
Rossiter  ed.  1961)  (quoting  T.  Jefferson). 

116.  Bruff,  supra  note  47,  at  467-68,  quoting  The  Federalist  No.  48  (J.  Madison).  See 
generally  Levi,  Some  Aspects  of  Separation  of  Powers,  76  Colum.  L.  Rev.  371  (1976);  E.  Corwin, 
supra  note  74,  at  3-30;  A.  Sofaer,  War,  Foreign  Affairs,  And  Constitutional  Power:  The  Origins 
1-24  (1976);  G.  Wood,  Creation  of  the  American  Republic,  1776-1787,  at  527  (1969). 

117.  The  Federalist  No.  51.  at  321-22  (J.  Madison)  (C.  Rossiter  ed.  1961).  Madison  con- 
ceded that  Congress  was  better  placed  for  this  than  the  other  branches;  the  choice  of  a  two-part 
legislature  was  expected  to  generate  an  internal  check  within  that  body. 

This  policy  of  supplying,  by  opposite  and  rival  interests,  the  defect  of  better 
motives,  might  be  traced  through  the  whole  system  of  human  affairs,  private  as  well  as 
public.  We  see  it  particularly  displayed  in  all  the  subordinate  distributions  of  power, 
where  the  constant  aim  is  to  divide  and  arrange  the  several  offices  in  such  a  manner  that 
each  may  be  a  check  on  the  other — that  the  private  interest  of  every  individual  may  be  a 
sentinel  over  the  public  rights. 

Id.  at  322;  see  G.  Wills,  supra  note  19,  at  120. 
118. 

My  classes  think  1  am  trying  to  be  funny  when  I  say  that,  by  simple  majorities.  Congress 
could  at  the  start  of  any  fiscal  biennium  reduce  the  President's  staff  to  one  secretary  for 
answering  social  correspondence,  and  that,  by  two-thirds  majority.  Congress  could  put 
the  White  House  up  at  auction.  But  1  am  not  trying  to  be  funny;  these  things  are  literally 
true  .... 

Black,  The  Working  Balance  of  the  American  Political  Departments,  1  Hastings  Const.  L.Q.  13, 

15  (1974). 
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nal  sessions,  the  President  would  have  to  make  as  well  as  execute  national 
policy;  execution  cannot  be  separated  from  interpretation,  nor  interpretation 
from  the  exercise  (within  whatever  bounds  might  be  statutorily  defined)  of  a 
policy  function.  How  sharp  the  definition  of  bounds  had  to  be  (the  delegation 
question  as  we  now  know  it)  or  how  far  removed  from  the  President  the 
function  of  executing  a  given  law  could  be  placed  were  open  questions.  This 
imprecision  invites  the  desired  political  rivalries  that  tend  to  keep  the  two 
more  dangerous  branches  in  check.  At  the  same  time  it  permits  smoother 
functioning  on  issues  of  agreed  importance  than  would  a  more  rigid  structure. 
With  room  left  for  interaction,  change  and  growth  over  time,  the  relative 
strength  of  President  and  Congress  could  change  with  the  political  climate, 
without  offending  the  constitutional  structure. 

The  Framers  expected  the  branches  to  battle  each  other  to 
acquire  and  to  defend  power.  To  prevent  the  supremacy  of  one 
branch  over  any  other  in  these  battles,  powers  were  mixed;  each 
branch  was  granted  important  power  over  the  same  area  of  activity. 
The  British  and  Confederation  experience  had  led  the  Framers  to 
avoid  regarding  controversy  between  the  branches  as  a  conflict  be- 
tween good  and  evil  or  right  and  wrong,  requiring  definitive,  institu- 
tionally permanent  resolution.  Rather,  they  viewed  such  conflict  as 
an  expression  of  the  aggressive  and  perverse  part  of  human  nature 
that  demanded  outlet  but  had  to  be  kept  from  finding  lasting  resolu- 
tion so  that  liberty  could  be  preserved."^ 

Thus,  while  the  actual  text  of  the  Constitution  says  little  about  the 
structure  of  the  federal  government  beneath  the  apex,  the  structure  and 
history  of  the  Constitution  make  clear  the  framers'  decisions  concerning  the 
interdependence  of  the  three  branches  and  the  place  of  the  agencies  as  subsidi- 
ary to  all  three.  One  may  see  the  issue  of  balance  of  power  among  the  three 
named  branches  of  government  as  reflecting  a  process  not  an  institution,  with 
impermanence  of  resolution  not  only  inevitable  but  desirable  as  an  outcome. 
"The  constitutional  convention  of  1787  is  supposed  to  have  created  a  govern- 
ment of  'separated  powers.'  It  did  nothing  of  the  sort.  Rather,  it  created  a 
government  of  separated  institutions  sharing  powers."'-"  Whether  described 
as  a  '"permanent  guerrilla  warfare'  between  the  executive  and  legislative 
branches,"  or  as  a  "duty  to  act  .  .  .  coupled  with  a  duty  to  act  with  care  and 
comity  and  with  a  sense  of  the  higher  values  we  all  cherish,"'-'  the  checks  and 
balances  idea  embodied  in  the  Constitution  creates  and  demands  the  continu- 
ance of  a  "tension  among  the  branches,  with  each,  at  the  margin,  limiting  the 
other, "'^^  so  that,  in  Madison's  terms,  '"ambition  [could]  be  made  to  coun- 
teract ambition.'"'" 


119.  A.  Sofaer,  supra  note  116,  at  60. 

120.  R.  Neustadt,  supra  note  42,  at  26. 

121.  Levi,  supra  note  116,  at  391. 

122.  Id. 

123.  Id   at  378  (quoting  The  Federalist  No.  51  (J.  Madison)). 
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B.  Interpretations  of  the  Constitutional  Constraints 

In  addition  to  constitutional  text  and  context,  the  interpretations  given 
the  President's  place  in  government  by  courts  and  others  during  the  past  two 
hundred  years  influence  contemporary  understandings  of  his  relationship  to 
the  agencies  and  Congress's  power  to  structure  that  relationship.  Perhaps  of 
particular  importance  here  is  the  legal  folklore  about  independent  regulatory 
commissions,  in  some  versions  suggesting  that  parts  of  government  responsi- 
ble for  the  administration  of  important  government  programs  can  be  put 
wholly  beyond  the  President's  supervisory  reach.  That  folkloric  view  should 
seem  surprising  in  light  of  the  foregoing,  and  indeed  a  close  look  at  the  cases 
will  show  that  that  suggestion  is  hardly  a  necessary  reading;  the  Court  never 
had  to  confront  so  dramatic  an  assertion,  and  our  understanding  of  its 
opinions  can  be  reconstructed  without  much  difflculty  to  reflect  awareness  of 
the  need  to  maintain  a  tension  among  the  named  heads  of  government,  in 
which  all  participate. 

Quite  different  from  the  folklore  is  the  proposition  that  Congress  is  free 
to  choose  between  placing  ultimate  responsibility  for  decision  with  the  Presi- 
dent and  giving  that  responsibility  to  those  to  whom  it  has  initially  assigned 
the  work  of  administration.  Even  within  what  is  undoubtedly  the  sphere  of 
executive  influence — for  example,  the  conduct  of  law  enforcement — that 
proposition  finds  support  in  the  Constutional  Convention's  failure  to  adopt 
measures  such  as  the  Morris  plan.  The  proposition  seems  undebatable  where 
Congress  can  find  circumstances,  such  as  a  need  for  objective  decision,  that 
warrant  placing  administration  beyond  the  sphere  of  its  own  as  well  as  the 
President's  political  influence.  Yet  note  that  neither  choice  effects  or  is  a 
justification  for  presidential  exclusion.  However  unserviceable  rigid  separa- 
tion-of-powers  arguments  have  become  beneath  the  very  top  levels  of  govern- 
ment, the  checks-and-balances  idea  retains  force:  congressional  arrangements 
that  threaten  the  viability  of  an  independent,  unitary  executive  capable  of 
opposing  the  Congress's  own  assertions  of  power  are,  for  that  reason,  suspect. 

1.  The  Early  Interpretations.  —  The  Constitution  vests  all  executive 
power  in  the  President  and,  while  contemplating  delegation,  clearly  intends 
focused,  personal  responsibility  for  its  exercise.  Yet  Congress  could  and  did 
create  responsibilities  in  the  departments  to  be  exercised  by  departmental 
heads,  not  the  President.  Those  regimes  were  creatures  of  law,  law  whose 
faithful  execution  the  President  had  as  much  responsibility  to  assure  as  any 
other;  what,  then,  was  to  be  his  role?  Attorneys  general  vacillated  whether  an 
appeal  lay  to  the  President  from  particular  decisions  of  the  secretaries,  but  the 
practice  was  to  leave  decision  where  the  Congress  placed  it.'^''  The  difficulties 
were  well  stated  in  Professor  Corwin's  classic  study  of  the  Presidency: 


124.  See,  e.g.,  1  Op.  Att'y  Gen.  624  (1823)  (holding  that  no  appeal  would  lie);  2  Op.  Ait'y 
Gen.  480  (1831)  (same);  2  Op.  Att'y  Gen.  507  (1932)  (same);  5  Op.  Att'y  Gen.  630  (1852)  (same); 
10  Op.  Att'y  Gen.  527  (1863)  (same);  1 1  Op.  Att'y  Gen.  14  (1864)  (same);  18  Op.  Att'y  Gen.  31 
(1884)  (same);  2  Op.  Att'y  Gen.  463  (1831)  (holding  that  an  appeal  would  lie);  6  Op.  Att'y  Gen. 
326.  343  (1854)  (same);  7  Op.  Att'y  Gen.  453,  464  (1855)  (same);  15  Op.  Att'y  Gen.  94,  101  (1876) 
(same).  '  \ 
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Suppose  .  .  .  that  the  law  casts  a  duty  upon  a  subordinate  executive 
agency  eo  nomine,  does  the  President  thereupon  become  entitled,  by 
virtue  of  his  "executive  power"  or  of  his  duty  to  "take  care  that  the 
laws  be  faithfully  executed,"  to  substitute  his  own  judgment  for  that 
of  the  agency  regarding  the  discharge  of  such  duty?  An  unqualified 
answer  to  this  question  would  invite  startling  results.  An  affirmative 
answer  would  make  all  questions  of  law  enforcement  questions  of 
discretion,  the  discretion  moreover  of  an  independent  and  legally 
uncontrollable  branch  of  the  government.  By  the  same  token,  it 
would  render  it  impossible  for  Congress,  notwithstanding  its  broad 
powers  under  the  "necessary  and  proper"  clause,  to  leave  anything 
to  the  specially  trained  judgment  of  a  subordinate  executive  official 
with  any  assurance  that  his  discretion  would  not  be  perverted  to 
political  ends  for  the  advantage  of  the  administration  in  power.  At 
the  same  time,  a  flatly  negative  answer  would  hold  out  consequences 
equally  unwelcome.  It  would,  as  Attorney  General  Gushing  quaintly 
phrased  it,  leave  it  open  to  Gongress  so  to  divide  and  transfer  "the 
executive  power"  by  statute  as  to  change  the  government  "into  a 
parliamentary  despotism  like  that  of  Venezuela  or  Great  Britain, 
with  a  nominal  executive  chief  or  president,  who,  however,  would 
remain  without  a  shred  of  actual  power."'"' 


'125 


The  Supreme  Gourt  had  indicated  in  Marbury  v.  Madison^^^  that  a  court 
could  direct  the  performance  of  a  nondiscretionary  duty  given  to  the  execu- 
tive.'" In  1837,  in  Kendall  v.  United  States,^^^  it  seemed  to  go  further,  giving 
the  negative  answer  to  Professor  Gorwin's  question— that  Gongress  could 
structure  government  so  as  to  preclude  the  President  from  imposing  his  will  on 
a  cabinet  officer. 

Kendall  vyas  an  action  in  mandamus,  a  direction  to  the  Postmaster  Gen- 
eral to  pay  a  specific  sum  of  money  which  Gongress  by  special  statute  had 
ordered  paid  but  which  the  President  wished  withheld.  At  the  time,  as  Mar- 
bury  illustrates,  a  writ  of  mandamus  was  available  only  if  it  could  be  shown 
that  its  subject  had  been  given  no  discretion  in  the  performance  of  the 
function  at  issue.  Finding  the  Postmaster  under  a  legal  obligation  to  pay,  the 
Gourt  directed  that  mandamus  issue.  It  would  be  "alarming,"  said  the  Gourt, 
to  assert  that 


125.  E.  Corwin,  supra  note  74,  at  80-81.  For  contemporary  efforts,  see  R.  Neustadt,  supra 
note  42;  E.  Hargrove,  supra  note  26;  and  Ledewitz,  The  Uncertain  Power  of  the  President  to 
Execute  the  Laws,  46  Tenn.  L.  Rev.  757  (1979). 

The  first  Congress's  differential  handling  of  the  Departments  of  State  and  War,  on  the  one 
hand,  and  Treasury,  on  the  other  was  drawn  on  by  Freund  and  others  to  suggest  a  basis  for 
distinguishing  between  "executive  power"  and  "administrative  power."  See  generally  supra  note 
11.  Stated  as  a  proposition  about  complete  congressional  control,  the  distinction  seems  one 
example  of  Corwin's  "flatly  negative,"  and  therefore  unacceptable,  answer.  As  a  marker  of 
differential  authority,  it  has  much  more  persuasive  force.  See  infra  note  277. 

126.  5  U.S.  (1  Cranch)  137  (1803). 

127.  See  the  full  discussion  of  the  case's  significance  for  administrative  law  in  Monaghan, 
Marbury  and  the  Administrative  State,  83  Colum.  L.  Rev.  1  (1983). 

128.  37  U.S.  (12  Pet.)  524(1837). 
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Congress  cannot  impose  upon  any  executive  officer  any  duty  they 
may  think  proper,  which  is  not  repugnant  to  any  rights  secured  and 
protected  by  the  Constitution;  and  in  such  cases,  the  duty  and 
responsibihty  grow  out  of  and  are  subject  to  the  control  of  the  law, 
and  not  to  the  discretion  of  the  President. '^'^ 

While  this  language  might  be  understood  as  broadly  confirming  Congress's 
power  to  confer  discretion  on  administrators  beyond  the  President's  control, 
the  decision  carefully  avoided  invitations  to  decide  so  large  an  issue. '^°  Be- 
cause the  "duty"  actually  involved  in  the  case  left  no  scope  for  judgment, 
there  was  no  need  to  decide  what  voice  the  President  might  have  where  the  law 
offers  a  choice  of  possible  courses  of  action— that  is,  where  it  confers  discre- 
tion on  the  responsible  administrator.  The  opinion  holds  only  that  the  Presi- 
dent and  other  executive  officials  must  act  within  the  law.'^' 

Effective  presidential  power  to  control  subordinates  may  be  substantially 
a  function  of  his  ability  to  enforce  his  wishes,  to  remove  persons  in  whom  he 
lacks  political  confidence  or,  less  broadly,  who  disobey  his  valid  directives. '^^ 
In  Marbury,  the  Court  had  established  that  for  some  officers  of  government— 
in  this  case  ones  we  have  since  come  to  call  article  I  judges— Congress  could 
constrain  the  President's  removal  authority  over  persons  he  appointed  and 
who  were  not  constitutionally  entitled  to  tenure.'"  This  proposition  was 
extended  to  employees  in  "the  executive  Departments"  in  United  States  v. 


129.  Id.  at  610. 

T30.  See  the  full  discussion  of  the  case,  in  the  context  of  an  effort  to  understand  the 
President's  relationship  to  administration,  in  Grundstein,  supra  note  11,  at  309-19.  See  also 
Monaghan,  supra  note  127,  at  14-16,  25. 

131.  See  Decatur  v.  Raiding,  39  U.S.  (14  Pet.)  497  (1840).  The  restrictions  on  the  effective 
use  of  mandamus  are  reflected  in  the  rarity  of  its  use  during  the  nineteenth  century  as  an 
instrument  for  judicial  control  of  law-administration.  See  Monaghan,  supra  note.  127,  at  14-16; 
Hart  &  Wechsler,  supra  note  2,  at  1381. 

132.  Presidential  control  has  its  roots  in  "the  executive  power"  and  the  responsibility  to 
"take  care  that  the  laws  be  faithfully  executed,"  both  express  in  the  constitutional  text,  and  not, 
as  is  often  thought,  in  an  arguable  removal  authority  never  better  than  implicit.  While  surely 
control  is  hard  to  effect  without  workable  disciplinary  tools  in  hand, 

the  commonly  accepted  explanation  that  the  presidential  control  over  administration  is 
an  accidental  result  of  the  possession  of  the  power  of  removal  [is  erroneous].  The  exact 
reverse  is  the  true  explanation.  The  power  of  removal  was  rather  derived  from  the 
general  executive  power  of  administrative  control.  The  latter  power  has  not  been  an 
extra-constitutional  growth.  It  was  the  conscious  creation  of  the  men  who  made  the 
Constitution. 
C.  Thach,  supra  note  88,  at  158-59. 

133.  5  U.S.  (1  Cranch)  137  (1803).  The  offices  in  question  were  for  Justices  of  the  Peace  in 
the  nation's  capital,  who  had  been  given  a  fixed  term  of  office.  An  Act  Concerning  the  District  of 
Columbia,  ch.  15,  §  11,  2  Stat.  103,  107(1801).  Like  so  much  else  in  the  opinion,  the  discussion  of 
the  validity  of  this  restriction  is  dictum,  which  Chief  Justice  Taft  sought  valiantly  to  defeat  in  his 
opinion  for  the  Court  in  Myers  v.  United  States,  272  U.S.  52,  139-44  (1926).  Nonetheless,  he  was 
careful  to  recognize  the  existence  of  special  considerations  supporting  restrictions  on  the  Presi- 
dent's removal  authority  in  such  cases,  id.  at  135,  157-59.  See  the  discussion  in  Bruff,  supra  note 
47,  at  476-78. 
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Perkins.^^*  That  case  involved  a  claim  for  pay  allegedly  owed  to  naval  engi- 
neers who  appeared  to  have  been  assured  of  office  for  a  term  by  statute,  but 
who  had  been  honorably  discharged  by  the  Secretary  of  War  when  he  found 
no  position  available  for  them.  The  engineers  prevailed  when  the  Court 
concluded  that  fixed  tenure  had  been  granted: 

We  have  no  doubt  that  when  Congress,  by  law,  vests  the  appoint- 
ment of  inferior  officers  in  the  heads  of  Departments  it  may  limit 
and  restrict  the  power  of  removal  as  it  deems  best  for  the  public 
interest.  .  .  .  The  head  of  a  Department  has  no  constitutional  pre- 
rogative of  appointment  to  offices  independently  of  the  legislation 
of  Congress,  and  by  such  legislation  he  must  be  governed,  not  only 
in  making  appointments  but  in  all  that  is  incident  thereto.'^' 

The  constitutionality  of  the  civil  service  was  thus  assured — and  with  it,  recog- 
nition of  a  sharp  limitation  of  the  President's  power  over  the  personnel  of 
executive  government. 

Finally,  the  early  Court  established  that  neither  the  separateness  of  Con- 
gress, Court,  and  President  nor  the  primary  responsibilities  assigned  to  each 
precluded  Congress  from  authorizing  the  performance  of  other  sorts  of  ancil- 
lary power.  For  example,  while  the  Constitution  placed  the  lawmaking  func- 
tion in  Congress  and  the  dispute-resolving  function  in  the  judiciary,  the  courts 
could  be  authorized  to  adopt  rules  of  procedure  to  govern  proceedings  before 
them.'^**  Delegations  to  territorial  and  district  governments  were  common- 
place, objectionable  only  if  they  created  a  territorial  government  in  which  the 
three  functions  of  government  were  indistinct;'^'  these  delegations  could  in- 
clude authority  for  persons  who  were  not  article  III  judges  to  exercise  unmis- 
takably judicial  functions. '^^  And  the  President  (or  other  executive  officials) 
could  validly  be  authorized  to  engage  in  rulemaking. '^^ 


134.  116  U.S.  483  (1886). 

135.  Id.  at  485. 

1 36.  Such  power  has  been  statutorily  conferred  since  the  beginning  of  the  republic.  Judiciary 
Act  of  1789,  ch.  20,  §  17(b),  1  Stat.  73,  83;  see  also  1  K.  Davis,  Administrative  Law  Treatise  158- 
59  (2d.  ed  1978),  and  was  early  sustained  in  a  noted  opinion  of  Chief  Justice  Marshall,  Wayman 
V.  Southard,  23  U.S.  (10  Wheat.)  1,  15-16  (1825). 

137.  Springer  v.  Philippine  Islands,  277  U.S.  189  (1928). 

138.  Marbury  v.  Madison,  5  U.S.  (1  Cranch)  137  (1803);  American  Ins.  Co.  v.  Canter,  26 
U.S.  (1  Pet.)  511,  546(1828);  Murray's  Lessee  v.  Hoboken  Land  &  Improvement  Co.,  59  U.S.  (18 
How.)  272  (1855).  Whether  the  last  two  cases  (and  their  successors,  e.g.  Palmore  v.  United  States, 
41 1  U.S.  389  (1973))  "support  a  general  proposition  [that  federal  judicial  power  must  be  exercised 
by  article  III  judges]  and  three  tidy  exceptions  ...  or  whether  instead  they  are  but  landmarks  on  a 
judicial  'darkling  plain'  where  ignorant  armies  have  clashed  by  night,"  was  the  issue  hotly 
debated  by  the  plurality  and  dissenting  opinions  in  Northern  Pipeline  Constr.  Co.  v.  Marathon 
Pipe  Line  Co.,  458  U.S.  50,  91  (Rehnquist,  J.,  concurring),  discussed  infra  notes  238-56  and 
accompanying  text.  What  was  not  debated,  however,  was  that  Congress  could  to  a  substantial 
extent  (and  in  cases  particularly  important  from  a  separation-of-powers  and  policy  perspective) 
place  judging  in  the  hands  of  federal  officials  outside  the  federal  judiciary  defined  in  article  III. 

Crowell  V.  Benson,  285  U.S.  22  (1932),  sustained  Congress's  power  to  assign  to  federal 
agencies  initial  decision  of  the  great  bulk  of  factual  issues  in  what  were  essentially  disputes 
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2.  The  President's  Removal  Power  and  a  Formal  Approach  to  the  Place 
of  Administration.  —  The  accelerating  growth  of  national  government  follow- 
ing the  Civil  War  brought  with  it  the  civil  service  laws,  the  first  of  the 
independent  regulatory  commissions,''"'  the  heightened  use  of  delegation  and 
heightened  concerns  about  it,  and  a  general  worrying  about  the  relationship  of 
the  Presidency  and  administration.  Perhaps  disturbed  by  the  consequences  of 
relegating  all  this  burgeoning  authority  to  the  President's  political  domain, 
and  consistent  with  growing  faith  in  scientific  administration,  leading  com- 
mentators argued  that  "executive"  and  "administrative"  authority  were  dis- 
tinct— the  latter  belonging  to  professional  public  administrators,  who  could 
properly  be  placed  outside  the  President's  direction.''" 

Understanding  of  the  relation  between  the  Presidency  and  administratioo^ 
was  shaped  by  two  cases  of  the  1920's  and  30's,  Myers  v.  United  States^*^  and 
Humphrey's  Executor  v.  United  States.^*^  Both  tested  the  President's  claim  of 
inherent  executive  authority  to  remove  presidential  appointees  from  office  in 
the  face  of  statutory  limitations  on  removal;  both  appeared  to  use  a  strictly 
formal,  separation-of-powers  approach  to  the  place  of  agencies  in  govern- 
ment. The  seemingly  opposite  conclusions  to  which  they  came  are  usually 
understood  in  terms  of  that  approach  as  denying  the  independent  regulatory 
commissions  any  determinate  place  in  the  tripartate  structure  of  govern- 
ment.""* Yet  their  conclusions  can  also  be  understood  in  light  of  the  checks- 
and-balances  approach,  and  so  understood  the  opinions  are  both  readily 
reconciled  and  consistent  with  the  constitutional  scheme. 

Myers  concerned  a  postmaster  appointed  to  a  four-year  term  under  a 
statute  which  for  fifty  years  had  required  senatorial  assent  to  both  appoint- 
ment and  removal  of  these  officials.  The  President  sought  to  remove  him 
before  the  expiration  of  his  term,  without  obtaining  senatorial  concurrence. 


between  private  parties  under  a  federal  compensation  scheme,  subject  only  to  review  for  factual 
sufficiency  (not  correctness)  and  legal  accuracy.  See,  e.g..  Hart,  The  Power  of  Congress  to  Limit 
the  Jurisdiction  of  Federal  Courts:  An  Exercise  in  Dialectic,  66  Harv.L.Rev.  1362  (1953),  re- 
printed in  Hart  &  Wechsler,  supra  note  2,  at  338-60.  The  reservation  for  de  novo  judicial 
determination  of  "jurisdictional"  and  "constitutional"  facts  has  proved  troublesome,  see  infra 
text  accompanying  notes  238-56,  but  has  not  obscured  the  more  general  proposition  permitting 
assignment  of  essentially  judicial  decision  outside  the  article  111  judiciary. 

139.  The  Brig  Aurora,  11  U.S.  (7  Cranch)  382  (1813);  Field  v.  Clark,  143  U.S.  6,49  (1892). 

140.  The  first  independent  regulatory  commission,  the  Interstate  Commerce  Commission, 
was  in  fact  not  "independent"  when  first  created,  but  an  element  of  the  Department  of  Interior. 
Like  so  much  else  in  American  government,  its  evolution  was  the  product  of  efforts  to  improve  its 
practical  workability  after  the  lessons  of  experience,  not  the  result  of  a  new  theory  about  the 
proper  ordering  of  executive  (or  administrative)  government;  that  came  later.  See  R.  Cushman, 
The  Independent  Regulatory  Commissions  (1941);  W.  Nelson,  The  Roots  of  American  Bureauc- 
racy, 1830-1900(1982). 

141.  See  Grundstein,  supra  note  11. 

142.  272  U.S.  52  (1926). 

143.  295  U.S.  602  (1935). 

144.  See  supra  notes  15-16. 
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The  resulting  litigation  was  difficult  and  portentous;  special  counsel  was 
appointed  in  the  Supreme  Court,  and  the  cause  had  to  be  argued  twice  there 
before  the  Court  could  reach  its  conclusions— conclusions  stated  in  opinions 
of  unusual  length  and  elaborateness.  A  divided  Court  found  that  reserving 
congressional  participation,  in  the  removal  of  an  executive  officer  unconstitu- 
tionally invaded  the  President's  executive  function.  The  Court's  opinion, 
written  by  a  former  President,  suggested  that  the  President  enjoyed  an  inher- 
ent authority  to  remove  every  officer  of  government  he  was  empowered  to 
appoint  (other  than  a  judge  protected  by  article  III).'-*^  It  appeared  to  eradi- 
cate the  executive/administrative  distinction  by  establishing  the  President's 
disciplinary  control  as  universally  available.""*  Congress  acknowledged  the 
apparent  sweep  of  this  decision  by  ceasing  to  provide  removal  protections  in 
statutes  creating  new  government  agencies.'''' 

Humphrey's  Executor  resulted  from  President  Roosevelt's  effort,  on  the 
authority  of  Myers,  to  remove  a  commissioner  of  the  Federal  Trade  Commis- 
sion before  the  expiration  of  his  seven-year  statutory  term.  Here,  a  statute 
enacted  before  Myers  required  specification  of  cause  for  removal,  but  did  not 
require  senatorial  concurrence.  The  President  suggested  no  "cause"  for  Hum- 


us. 

The  view  of  Mr.  Madison  and  his  associates  was  that  not  only  did  the  grant  of  executive 
power  to  the  President  .  .  .  carry  with  it  the  power  of  removal,  but  the  express  recogni- 
tion of  the  power  of  appointment  .  .  .  enforced  this  view  on  the  well  approved  principle 
of  constitutional  and  statutory  construction  that  the  power  of  removal  of  executive 
officers  was  incident  to  the  power  of  appointment.  It  was  agreed  by  the^pponents  of  the 
bill  [to  establish  a  Department  of  Foreign  Affairs],  .  .  .  that  as  a  constitutional  principle 
the  power  of  appointment  carried  with  it  the  power  of  removal.  Roger  Sherman,  1 
Annals  of  Congress,  491.  This  principle  as  a  rule  of  constitutional  and  statutory  con- 
struction, then  generally  conceded,  has  been  recognized  ever  since. 

272  U.S.  at  119  (citations  omitted).  Strikingly,  Chief  Justice  Taft  extended  this  view  even  to 

government  officials  performing  as  judicial  substitutes. 

[T]here  may  be  duties  of  a  quasi-judicial  character  imposed  on  executive  officers  and 
members  of  executive  tribunals  whose  decisions  after  hearing  affects  the  interests  of 
individuals,  the  discharge  of  which  the  President  can  not  in  a  particular  case  properly 
intTuence  or  control.  But  even  in  such  a  case  he  may  consider  the  decision  after  its 
rendition  as  a  reason  for  removing  the  officer,  on  the  ground  that  the  discretion 
regularly  entrusted  to  that  officer  by  statute  has  not  been  on  the  whole  intelligently  or 
wisely  exercised. 

Id.  at  135. 
146. 

The  power  of  removal  is  incident  to  the  power  of  appointment,  not  to  the  power  of 
advising  and  consenting  to  appointment,  and  when  the  grant  of  the  executive  power  is 
enforced  by  the  express  mandate  to  take  care  that  the  laws  be  faithfully  executed,  it 
emphasizes  the  necessity  for  including  within  the  executive  power  as  conferred  the 
exclusive  power  of  removal. 

Id.  at  122. 

147.  See,  e.g..  Communications  Act  of  1934,  ch.  652,  48  Stat.  1064,  1067  (current  version  at 

47  U.S.C.  §  151,  154  (1976))  (FCC);  Securities  Exchange  Act  of  1934,  ch.  404,  48  Stat.  881,  885 

(current  version  codified  at  15  U.S.C.  §  78a,  78d  (1982))  (SEC). 
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phrey's  removal  beyond  political  incompatibility— a  reason  plainly  insuffi- 
cient under  the  statute.  This  challenge  arose,  however,  at  a  time  when  presi- 
dential rather  than  congressional  hegemony  may  have  seemed  the  more 
palpable  threat;  it  was  decided  on  the  same  day  that  the  Court  invalidated  the 
National  Industrial  Recovery  Act,  once  the  centerpiece  of  the  New  Deal,  on 
the  ground  of  excessive  delegation  to  the  President.'"^  Here,  unlike  Myers, 
decision  appears  to  have  been  easy.  Acting  scant  weeks  after  argument,  the 
Court  unanimously  repudiated  the  Myers  dicta  and  found  that  Congress  could 
validly  impose  a  "cause"  requirement  on  the  discharge  of  a  Federal  Trade 
Commissioner;  given  the  circumstances,  the  Court  did  not  have  to  say  what 
cause  could  be. 

Reading  both  opinions,  one  is  struck  by  their  emphasis  on  a  radical 
separation  of  powers  within  government,  with  a  concomitant  need  to  place 
agencies  in  one  or  another  branch,  maximally  free  from  intrusion  by  the 
others.  For  the  Myers  Court,  "the  reasonable  construction  of  the  Constitution 
must  be  that  the  branches  should  be  kept  separate  in  all  cases  in  which  they 
were  not  expressly  blended,  and  the  Constitution  should  be  expounded  to 
blend  them  no  more  than  it  affirmatively  requires.'"***  From  placement  of  the 
Post  Office  Department  in  the  executive  branch  and  the  absence  of  any 
constitutional  provision  for  congressional  participation  in  removal,  all  else 
followed.  For  the  Humphrey's  Executor  Court,  "[t]he  fundamental  necessity 
of  maintaining  each  of  the  three  general  departments  of  government  entirely 
free  from  the  control  or  coercive  influence,  direct  or  indirect,  of  either  of  the 
others,  has  often  been  stressed,  and  is  hardly  open  to  serious  question. "'^^  As 
the  legislative  history  of  the  Federal  Trade  Commission  Act  established  a 
purpose  that  "the  commission  was  not  to  be  'subject  to  anybody  in  the 
government  but  .  .  .  only  to  the  people  of  the  United  States;'  .  .  .  'separate 
and  apart  from  any  existing  department  of  the  government— not  subject  to  the 
orders  of  the  President;""^^  the  Court  said  the  President  could  exercise  no 
authority  over  its  members  beyond  the  constitutionally  explicit  one  of  ap- 
pointment. Viewing  both  the  unquestioned  congressional  purpose  to  remove 
the  FTC  from  politics  and  the  agency's  particular  functions,  the  Court  de- 
scribed it  as  "an  agency  of  the  legislative  or  judicial  department  of  the 
government, "'52  exercising  in  those  contexts  only  an  "executive  function— as 
distinguished  from  executive  power  in  the  constitutional  sense. "'^^ 

More  than  Myers,  but  perhaps  in  consequence  of  that  decision,  the 
reasoning  of  the  Humphrey's  Executor  Court  seems  open  to  question.  Re- 
markably, the  Court  did  not  pause  to  examine  how  a  purpose  to  create  a  body 


148.  Schechter  Poultry  Corp.  v.  United  States.  295  U.S.  495  (1935). 

149.  272  U.S.  at  116. 

150.  295  U.S.  at  629. 

151.  Id.  at  625. 

152.  Id.  at  628. 

153.  Id. 
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"subject  only  to  the  people  of  the  United  States"— that  is,  apparently,  beyond 
control  of  the  constitutionally  defined  branches  of  government— could  itself 
be  sustained  under  the  Constitution. '•''''  Later,  the  opinion  tells  us  that  the 
agency  is  in  both  the  legislative  and  the  judicial  branches,  because  of  the 
functions  it  performs,  but  not  how  an  agency  can  at  the  same  moment  reside 
in  both  the  legislative  and  the  judicial  branches,  consistent  with  the  "funda- 
mental necessity  of  maintaining  each  of  the  three  general  departments  of 
government  entirely  free  from  the  control  or  coercive  influence  ...  of  either 
of  the  others. "'^5  Nor  does  the  Court  explain  its  distinction  between  "execu- 
tive function"  and  "executive  power."  Of  course  the  commission  was  carry- 
ing out  laws  Congress  had  enacted;  in  that  sense  its  functions  could  hardly 
have  been  characterized  as  other  than  executive,  whatever  procedures  it  em- 
ployed to  accomplish  its  ends.  And,  of  course,  the  public  procedures  it 
employed  were  no  different  than  those  used  by  any  cabinet  department  for 
similar  purposes. '■'^*' 

If  the  forma!  question  where  in  government  to  place  the  agency  is  put 
aside,  however,  it  is  not  hard  to  understand  the  Court's  result.  It  described  the 
FTC's  functions  as  follows: 


154.  Cf.  Ackerman,  supra  note  114.  The  Court's  assurance  about  what  seems  a  difficult 
question  might  be  a  product  of  the  theoretical  division  between  executive  and  administrative 
power  (although  it  would  be  hard  to  locate  such  a  division  in  the  constitutional  scheme).  See 
Grundstein,  supra  note  11,  at  287.  Or  perhaps  it  was  the  result  of  the  times— not  only  of 
Schechter,  but  of  growing  executive  totalitarianism  in  Europe — in  which  resistance  to  broad 
executive  authority  was  only  to  be  expected.  Certainly  it  is  noteworthy  that  the  two  (and  only) 
successful  invocations  of  the  delegation  doctrine,  Schechter  and  Panama  Refining  Co.  v.  Ryan, 
293  U.S.  388  (1935),  each  involved  actions  undertaken  directly  in  the  President's  nam.e  under 
statutes  that  at  a  time  of  national  economic  emergency,  may  have  appeared  to  have  thrown 
control  of  the  entire  process  of  government  into  the  President's  hands.  Congress  appeared  to  have 
given  that  potent,  apical  actor  free  rein,  setting  no  standards  by  which  the  courts  could  act  as  a 
brake  on  his  decisions.  (In  Ryan  one  had  the  further,  unedifying  spectacle  that  the  law  the 
President  created  was  private — hidden  in  an  administrator's  desk,  where  even  the  Congress  might 
not  readily  know  what  it  was.)  See  Jaffe,  An  Essay  on  Delegation  of  Legislative  Power:  II,  47 
Colum.  L.  Rev.  561.  571  (1947). 

155.  295  U.S.  at  629  Similarly  formal  approaches  to  agency  placement  might  also  be 
thought  to  underlie  the  troubling  aspects  of  the  Court's  near-contemporaneous  judgment  in 
Crowell  V.  Benson,  285  U.S.  22  (1932),  discussed  supra  note  138.  While  sustaining  the  assignment 
of  many  "adjudicatory"  questions  to  administrative  agencies  subject  to  judicial  review,  the  Court 
there  insisted  on  de  novo  judicial  determination  of  so-called  jurisdictional  facts  on  which  the 
constitutionality  of  applying  a  statute  might  depend,  as  necessary  to  protect  the  article  III 
function.  Principles  that  would  make  that  reservation  workable  did  not  readily  appear  but— at 
least  until  apparently  revived  by  the  plurality  opinion  in  Northern  Pipeline  Constr.  Co.  v. 
Marathon  Pipe  Line  Co.,  458  U.S.  50  (1982),  see  infra  text  accompanying  notes  253-56— that 
aspect  of  the  decision  slumbered  in  "deserved  repose."  Estep  v.  United  States,  327  U.S.  1 14,  142 
(Frankfurter,  J.,  concurring);  see  also  W.  Gellhorn,  C.  Byse  &  P.  Strauss,  supra  note  2,  at  293- 
96. 

156.  While  rulemaking  is  sometimes  described  as  "quasi-legislative"  and  adjudication  on  the 
record  as  "quasi-judicial,"  see  supra  note  16,  the  possibility  of  such  descriptions  has  not  been 
thought  to  be  a  reason  why  these  functions  cannot  constitutionally  be  performed  in  the  executive. 
Rather,  it  has  formed  a  basis  for  constraints  on  their  performance:  that  rulemaking  must  be  in 
accordance  with  a  sufficiently  defined  delegation  to  canalize  executive  authority,  Schechter 
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(1)  The  FTC  could  direct  cessation  of  unfair  methods  of  compe- 
tition in  commerce,  after  full-dress  adjudicatory  hearings; 

(2)  It  could  conduct  investigations  culminating  in  a  report  to  the 
Congress  with  recommendations  for  legislation;'^'  and 

(3)  It  could  act  'as  a  master  in  chancery'  in  antitrust  suits 
brought  by  the  Attorney  General  and  referred  to  it  by  a  district 
court. '^* 

Assurance  of  impartiality  and  the  absence  of  political  controls  of  any  charac- 
ter are  centrally  important  to  two  parts  of  the  statutory  scheme  as  thus 
described;  providing  information-gathering  service  to  Congress  (not  the  Presi- 
dent) characterizes  the  remainder.  So  far  as  the  Court  was  educated  to  the 
Commission's  functions,  the  FTC  did  little  as  to  which  unified  policy  direc- 
tion was  even  arguably  relevant. '^'^  Thus,  the  need  to  maintain  tension  be- 
tween the  named  branches  was  not  implicated.  The  Court  was  acutely  con- 
scious, however,  of  the  extent  to  which  the  Commission  acted  in 
circumstances  calling  for  judicial  impartiality  and  the  removal  from  politics 
that  might  tend  to  protect  it. 

The  Solicitor  General,  at  the  bar,  .  .  .  with  commendable  can- 
dor, agreed  that  his  view  .  .  .  necessitated  a  like  view  in  respect  of 
the  Interstate  Commerce  Commission  and  the  Court  of  Claims.  We 
are  thus  confronted  with  the  serious  question  whether  .  .  .  the 
judges  of  the  legislative  Court  of  Claims,  exercising  judicial  power, 
continue  in  office  only  at  the  pleasure  of  the  President. '*'" 


Poultry  Corp.  v.  United  States,  295  U.S.  495,  551  (1935)  (Cardozo,  J.,  concurring);  that  adjudica- 
tion must  be  in  accordance  with  procedures  meeting  constitutional  tests  of  fairness,  Goldberg  v. 
Kelly,  397  U.S.  254  (1970);  and  that  both  (apparently,  but  never  definitively)  must  occur  within 
the  ambit  of  judicial  review,  id.  at  278  (Black,  J.,  dissenting).  See  also  Northern  Pipeline  Constr. 
Co.  V.  Marathon  Pipe  Line  Co.,  458  U.S.  50,  86  n.39  (1982);  INS  v.  Chadha.  103  S.  Ct.  2764 
(1983). 

157.  The  brief  which  Humphrey's  executor  filed  with  the  court  indicated  that  50%  of  the 
FTC's  budget  was  spent  for  this  function.  Although  the  Court  has  accepted  this  as  a  "legislative" 
function,  Buckley  V.  Valeo,  424  U.S.  1,  13-14  (1976),  see  infra  text  accompanying  notes  177-85,  it 
is  not  inevitably  so;  the"  Constitution  explicitly  places  the  function  of  recommending  to  Congress 
"such  Measures  as  he  shall  judge  necessary  and  expedient"  in  the  President's  hands.  U.S.  Const. 
art.  U,  §  3. 

158.  Humphrey's  Executor,  295  U.S.  at  620-21. 

159.  The  Court  noted  that  the  President  was  also  authorized  to  direct  investigations,  but 
passed  over  that  inconvenient  attachment  to  the  executive  branch  as  "so  obviously  collateral  to 
the  main  design  of  the  act  as  not  to  detract  .  .  .  ."  Id.  at  628  n.l. 

160.  Id.  at  629  (citation  omitted).  Recall  the  ease  with  which  Chief  Justice  Marshall  had 
upheld  a  similar  restriction  on  the  President's  removal  power  over  judges  of  certain  legislative 
courts  in  Marbury  v.  Madison,  5  U.S.  (1  Cranch)  137  (1803).  See  supra  note  133  and  accompany- 
ing text.  Contrast  the  rigid  separations  apparently  enforced  by  the  Humphrey's  Executor  opinion 
with  the  unconscious  ease  with  which  the  Court  speaks  of  judges  of  a  "legislative"  court 
"exercising  the  judicial  power."  That  puzzle  would  return,  and  defeat  efforts  at  intellectually 
satisfactory  explanation  in  separation-of-power  terms,  in  Glidden  Co.  v.  Zdanok,  370  U.S.  530 
(1962),  sustaining  the  Court  of  Claims  as  an  article  III  court. 
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Thus,  the  result  can  be  fully  explained  by  the  apolitical  character  of  the 
judgments  to  be  reached,  and  the  constitutional  appropriateness,  if  not  neces- 
sity,"" of  assigning  such  judgments  to  an  apolitical  process. "*" 

Once  fairness  considerations  are  taken  into  account,  these  cases  can  be 
seen  as  explained  by  the  difference  between  a  limitation  on  independent  and 
executive  agencies,  but  between  presidential  power  that  implicates  a  struggle 
between  the  branches  and  one  that  does  not.  Myers  can  readily  be  limited  to 
the  issue  presented  by  the  provision  for  senatorial  concurrence  in  removal,  the 
Tenure  of  Office  Act  problem.  Although  the  Myers  Court  talked  at  times  as  if 
it  regarded  the  use  of  fixed  terms  of  office  and  "for  cause"  requirements  to 
restrict  the  President's  removal  authority  as  equally  difficult,  that  equation  is 
not  convincing.  Reservation  of  senatorial  approval  for  removals  suggests 
political  power  struggles  between  President  and  Senate  that  are  not  connoted 
by  a  judgment  that  fixed  tenure  in  office,  with  limitations  on  discharge,  will 
be  useful  for  the  ends  of  public  policy.'"^  Indeed,  the  Court  acknowledged 
that  certain  types  of  executive  activity  could  properly  be  placed  beyond  the 
President's  directory  power  for  reasons  of  public  policy;"'''  and  that  Congress 
could  validly  have  given  the  Postmaster  tenure  protection  by  placing  him  in 
the  civil  service,  rather  than  attempting  to  reserve  a  political  authority  over 
discharge. '^^  Only  heads  of  departments  must  be  presidential  appointees,  and 
even  for  them  tenure  protection  need  raise  no  question  of  imbalance  between 
the  executive  and  legislative  branches,  of  aggrandizement  of  Congress's  politi- 
cal power  at  the  expense  of  the  President's.  The  issue  of  aggrandizement 
seems  inevitable,  however,  where  Congress  asserts  the  right  itself  to  control 
the  removal  question.  It  has  not  only  limited  the  President's  ordinary  political 
authority  by  imposing  a  "for  cause"  requirement,  but  also  greatly  expanded 
its  own  political  authority  by.  insisting  on  a  voice  in  that  determination.  The 
latter  measure  defeats  any  claim  that  the  measure  has  an  apolitical  end  such  as 
assuring  objectivity. 

Humphrey's  Executor,  in  turn,  could  be  understood  as  having  turned  on 
precisely  this  distinction  between  those  limitations  on  removal  where  Congress 


161.  Kalaris  v.  Donovan,  697  F.2d  376,  398-99  (D.C.  Cir.),  cert,  denied,  103  S.  Ct.  3088 
(1983),  upheld  assignment  of  on-the-record  adjudicatory  functions  to  persons  found  subject  to 
unexplained  removal  by  the  secretary  of  their  department. 

162.  Wiener  v.  United  States,  357  U.S.  349  (1958),  involving  the  War  Claims  Commission, 
underscores  the  point.  "[T]he  nature  of  the  function  that  Congress  vested  in  the  .  .  .  Commis- 
sion"— to  adjudicate  according  to  law — is  "the  most  reliable  factor  for  drawing  an  inference 
regarding  the  President's  power  of  removal."  Id.  at  353;  see  also  infra  text  accompanying  notes 
199-215;  Bruff,  supra  note  47.  at  499. 

163.  See  C.  Thach,  supra  note  88,  at  66-67,  for  an  account  of  an  influential  experience  with 
this  problem  during  the  Revolutionary  War. 

164.  The  Court  hinted  this  to  be  so  for  duties  "peculiarly  and  specifically  committed  to  the 
discretion  of  a  particular  officer  .  .  .  [or]  duties  of  a  quasi-judicial  character,"  272  U.S.  at  135. 
However,  the  opinion  goes  on  to  assert  that  an  unintelligent  or  unwise  exercise  of  these  duties 
could  be  the  reason  for  an  after-the-fact  removal. 

165.  Id.  at  161. 
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has  retained  some  role  and  those  in  which  it  has  not.  Whether  or  not  one 
numbers  the  FTC  among  "the  executive  Departments,"  the  purpose  to  make 
it  "free  from  'political  domination  or  control""***'  in  exercising  functions  for 
which  that  quality  is  evidently  desirable  establishes  a  justification  for  some 
tenure  protection.  The  FTC  Act  imposes  no  congressional  intrusion  analogous 
to  that  presented  to  the  Court  in  Myers;  on  its  facts,  it  does  not  even  foreclose 
some  presidential  involvement  in  FTC  pohcy  formation.  The  President  had 
given  Commissioner  Humphrey  no  particular  directive;  he  had  asked  no 
advice  that  Humphrey  then  refused  to  give;  he  did  not,  perceiving  insubordi- 
nation, direct  him  to  leave.  His  request  for  Humphrey's  resignation  was 
founded  in  failure  of  trust,  not  breach  of  discipline.  Consequently,  the  Court 
found  only  that  Congress  could  legitimately  insist  that  one  holding  the  office 
of  Federal  Trade  Commissioner  serve  on  terms  other  than  those  of  a  personal 
adviser.  It  did  not  have  to  say  whether  the  President  could  give  the  FTC 
Commissioners  binding  directives,  or  if  so  of  what  sort,  or  what  might  be  the 
consequences  of  any  failure  of  theirs  to  honor  them.'*''' 

So  reading  Humphrey's  Executor  would  underscore  that  presidential 
claims  to  participate  in  the  FTC's  (and  other  independent  agencies')  policy- 
making have  not  been  excluded  by  that  opinion's  apparently  broad  statement 
that  "[t]he  authority  of  Congress,  in  creating  quasi-legislative  or  quasi-judi- 
cial agencies,  to  require  them  to  act  in  discharge  of  their  duties  independently 
of  executive  control  cannot  well  be  doubted  .  .  .  .'"*'«  "Quasi-legislative,"  as 
that  Court  used  the  phrase,  referred  not  to  policy  formation  but  to  the 
exercise  of  investigatory  authority  in  support  of  reports  to  the  Congress. 
Reports  to  the  Congress,  unlike  rules,  have  no  direct  impact  on  the  relation- 
ship between  citizens  and  their  government;  in  them,  the  President's  claim  to 
participate  has  a  different  character."*"  The  FTC  of  that  era  was  not  a  rulema- 
ker;  it  reached  its  policy  conclusions  through  adjudications.  The  concern  for 
"quasi-judicial"  agencies  reflects  the  Court's  focus  on  the  legislative  require- 
ment of  impartiality,  of  freedom  from  any  political  direction  to  secure  proce- 
dural fairness.  Humphrey's  Executor  did  not  consider  the  question  whether 
Congress  constitutionally  could  create  an  administrative  body  free  from  the 
political  direction  of  the  President  but  subject  to  such  direction  from  con- 
gressmen and  their  committees,  and  empower  that  agency  to  make  law.''" 
Congress  can  be  conceded  the  power  to  forbid  unilateral  presidential  removal 


166.  Humphrey's  Executor,  295  U.S.  at  625. 

167.  See  E.  Redford,  The  President  and  the  Regulatory  Commissions  20  (1960). 

168.  295  U.S.  at  629. 

169.  See  U.S.  Const,  art.  Ill,  §  3.  While  the  judgment  to  place  "the  executive  Power"  in  the 
President  seems  and  was  intended  to  exclude  its  unsupervised  placement  in  others,  one  is  hard  put 
to  imagine  a  need  for  exclusivity  in  recommending  legislation. 

170.  At  the  time  of  Humphrey's  Executor  political  influence  on  rulemaking  does  not  seem  to 
have  been  considered  a  problem.  In  part  this  was  because  the  overwhelming  majority  of  agency 
business  was  handled  through  formal  and  informal  adjudication.  See  Attorney  General's  Comm. 
on  Administrative  Procedure,  Administrative  Procedure  in  Government  Agencies,  S.  Doc.  No. 
186,  76th  Cong..  3d  Sess.  (1940)  (pt.  21);  S.  Doc.  No.  10.  77th  Cong..  1st  Sess.  (1941)  (pt.  2).  In 
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for  "no  reason  at  all"  of  an  FTC  Commissioner  regarded  as  principally  an 
adjudicator,  without  implying  that  total  removal  of  the  FTC  as  a  policymak- 
ing organ  of  government  from  presidential  oversight  or  control  would  be 
within  its  power. 

3.  The  Checks-and-Balances  Approach  to  the  Place  of  Administration: 
Buckley  v.  Valeo  and  the  Early  Nixon  Cases.  —  Decisions  about  government 
structure  stemming  from  the  political  turmoil  of  the  Nixon  Presidency  sug- 
gested that  the  Court  might  be  ready  to  abandon  the  pigeonholing  of  agencies 
as  "executive,"  "legislative"  or  "judicial"  in  favor  of  considering  the  impact 
of  particular  challenged  provisions  respecting  them  on  the  balance  of  author- 
ity among  the  institutions  defined  in  articles  I,  II  and  III.  The  view  that  there 
exist  "three  airtight  departments"  was  described  as  "archaic,"'''  and  seemed 
on  its  way  to  being  replaced  by  a  checks  and  balances  approach  that,  like  that 
of  the  framers,'^^  gave  central  attention  to  "whether  [an]  Act  disrupts  the 
proper  balance  between  the  coordinate  branches."'^'  The  Court  thus  seemed 
ready  to  turn  to  the  central  but  difficult  work  of  assessing  structural  arrange- 
ments in  functional  terms — in  terms  of  their  contribution  to  or  detraction 
from  the  maintenance  of  tensions  among  the  named  branches. 


addition,  much  of  such  rulemaking  as  was  done  was  apolitical  in  nature.  The  Interstate  Com- 
merce Commission,  for  example,  had  issued  only  20  tariff  circulars  through  1939  dealing  with  rate 
setting,  and  these  concerned  the  form  and  style  of  the  tariffs,  not  their  content.  S.  Doc.  No.  10, 
supra,  at  45  (1941)  (pt.  11).  In  general,  however,  political  influence  was  accepted  as  appropriate  in 
rulemaking  procedures: 

In  an  ordinary  trial  the  question  is  whether  the  facts  bring  the  case  within  a  rule  or 
principle  of  law  ....  The  issues  are  always  of  limited  scope,  relating  to  the  particular 
circumstances  or  transactions,  and  the  evidence  bearing  upon  them  can  be  incorporated 
into  a  record. 

The  situation  is  different  in  rule  making  or  other  discretionary  determinations 
which  involve,  in  effect,  the  formulation  of  new  policies.  .  .  .  Such  choices  must  be 
made  in  the  light  of  facts;  but  the  chief  issues  are  not  factual.  They  relate  either  to  the 
proper  balancing  of  objectives  ...  or  to  a  choice  of  methods  to  achieve  given  objectives 

It  is  true  that  the  discretion  thus  exercised  in  administrative  rule  making  operates 
within  statutory  limits  and  is  not  unfettered.  Nevertheless,  within  these  limits  the  impor- 
tant questions  always  are  what  is  desirable  or  what  is  workable  in  order  to  carry  out  the 
directives  contaifled  in  the  statute. 
Attorney  General's  Comm.  on  Administrative  Procedure,  Final  Report:  Administrative  Proce- 
dure in  Government  Agencies,  S.  Doc.  No.  8,  77th  Cong.,  1st  Sess.  117,(1941). 

171.  Nixon  V.  Administrator  of  Gen.  Servs.,  433  U.S.  425,  443  (1977)  (quoting  the  U.S. 
District  Court  for  the  District  of  Columbia,  408  F.Supp.  321,  342  (1976)).  See  also  L.  Jaffe,  supra 
note  2,  at  28-30;  W.  Wilson,  Constitutional  Government  in  the  United  States  (1908);  Cox, 
Executive  Privilege,  122  U.  Pa.  L.  Rev.  1383,  1387-91  (1974);  Ratner,  Executive  Privilege,  Self 
Incrimination,  and  the  Separation  of  Powers  Illusion,  22  UCLA  L.  Rev.  92,  at  92-93  (1974);  Van 
Alstyne,  The  Role  of  Congress  in  Determining  Incidental  Powers  of  the  President  and  of  the 
Federal  Courts:  A  Comment  on  the  Horizontal  Effect  of  the  Sweeping  Clause,  Law  &  Contemp. 
Probs.,  Spring  1976,  at  102. 

172.  Recall  that  for  Madison  the  central  issue  was  "giving  to  those  who  administer  each 
department  the  necessary  constitutional  means  and  personal  motives  to  resist  encroachments  of 
the  other,"  supra  text  accompanying  note  117. 

173.  Nixon  v.  Administrator  of  Gen.  Servs.,  433  U.S.  425.  443  (1977). 
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One  example  of  this  approach  is  United  States  v.  Nixon, ^'^*  President 
Nixon's  faiUng  effort  to  resist  the  subpoena  that  made  inevitable  his  resigna- 
tion. The  opinion  has  language  that  invokes  the  rigid  separation-of-powers 
analysis:  addressing  the  lawfulness  of  its  own  claim  to  assess  the  President's 
assertion  of  executive  privilege  in  the  case,  the  Court  reasoned  that  "the 
'judicial  Power  of  the  United  States'  vested  in  the  federal  courts  by  Art.  Ill,  § 
1,  of  the  Constitution  can  no  more  be  shared  with  the  Executive  Branch  than 
the  Chief  Executive,  for  example,  can  share  with  the  Judiciary  the  veto  power, 
or  the  Congress  share  with  the  Judiciary  the  power  to  override  a  Presidential 
veto."'''^  Once  the  Court  has  asserted  its  entitlement  to  pass  on  the  claim  of 
privilege,  however,  its  analysis  turns  on  "checks  and  balances";  the  test 
becomes  one  of  balance  among  competing  legitimate  claims,  of  possibly 
threatened  interference  with  core  function: 

[T]he  Framers  .  .  .  sought  to  provide  a  comprehensive  system,  but 
the  separate  powers  were  not  intended  to  operate  with  absolute 
independence.  ...  To  read  the  Art.  II  powers  of  the  President  as 
providing  an  absolute  privilege  as  against  a  subpoena  essential  to 
enforcement  of  criminal  statutes  on  no  more  than  a  generalized 
claim  .  .  .  would  upset  the  constitutional  balance  of  'a  workable 
government'  and  gravely  impair  the  role  of  the  courts  under  Art. 
III.  .  .  .  [I]t  is  necessary  to  resolve  those  competing  interests  in  a 
manner  that  preserves  the  essential  functions  of  each  branch.  .  .  . 
The  President's  broad  interest  in  confidentiality  of  communications 
[while  constitutionally  based,]  will  not  be  vitiated  by  disclosure  of  a 
limited  number  of  conversations  preliminarily  shown  to  have  some 
bearing  on  the  pending  criminal  cases. '^"^ 

This  checks-and-balances  inquiry — a  comparison  of  impacts  on  "essential 
functions" — is  both  diffuse  and  subject  to  conscious  or  unconscious  manipu- 
lation; it  is  at  the  same  time  at  the  heart  of  the  framers'  formula. 

This  more  functional  inquiry  assumed  particular  importance  in  Buckley 
V.  Valeo,^^''  a  case  concerning  the  necessary  character  of  presidential  and 
congressional  relationships  to  an  administrative  agency.  Buckley  presented  a 
series  of  challenges  to  the  Federal  Election  Act  and  to  the  Federal  Election 
Commission  (the  Commission)  the  Act  created  and  empowered;  significant 
for  our  purposes  was  a  separation-of-powers  challenge  to  a  provision  for 
direct  legislative  appointment  of  some  members  of  the  Commission.  The 
Commission  was  authorized,  inter  alia,  both  to  conduct  investigations — the 
quasi-legislative  activity  considered  in  Humphrey's  Executor — and  to  engage 
in  rulemaking,  the  quasi-legislative  activity  which  had  not  been  at  issue  in  that 
case.  Were  the  FEC  only  empowered  to  conduct  investigations,  the  Court 


174.  418  U.S.  683  (1974). 

175.  Id.  at  704.  As  a  proposition  that  the  three  named  actors  of  the  Constitution  must 
remain  distinct  the  observation  is  unexceptionable;  at  that  moment,  however,  the  Court  did  not 
have  to  rationalize  the  phenomenon  of  article  I  courts.  See  infra  text  accompanying  notes  238-56 
(discussing  Northern  Pipeline). 

176.  418  U.S.  at  707-13. 

177.  424  U.S.  1  (1976). 
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reasoned,  the  appointment  provisions  would  not  have  been  objectionable; 
such  powers  are  "in  the  same  general  category  as  .  .  .  Congress  might  delegate 
to  one  of  its  own  committees. "'^^  But  rulemaking  "represents  the  perform- 
ance of  a  significant  governmental  duty  exercised  pursuant  to  a  public 
law,"'"^  and  is  therefore  to  be  exercised  only  by  officers  of  the  United 
States — by  persons  subject  to  appointment  by  the  President  (with  or  without 
senatorial  assent)  or  by  a  head  of  one  of  "the  executive  Departments." 

Buckley  is  not  always  clear  how  it  is  regarding  the  mass  of  government 
outside  the  legislative  branch.  At  some  points,  the  opinion  speaks  confidently 
of  the  "three  essential  branches  of  Government"'*"  among  which  all  powers 
are  distributed,  and  writes  of  functions  in  "the  administration  and  enforce- 
ment of  public  law"'*"  as  if  it  were  describing  activities  of  one — the  execu- 
tive— of  those  three  branches.  At  other  points  it  seems  somewhat  more  hesi- 
tant about  the  independent  regulatory  commissions,  as  when  it  refers  to 
"'Heads  of  Departments'  .  .  .  [which]  are  themselves  in  the  Executive  Branch 
or  at  least  have  some  connection  with  that  branch. "'^'^  All  that  was  necessary, 
after  all,  was  to  decide  that  Congress  could  not  vest  in  itself  appointment 
power  for  the  head  of  an  agency  that  would  be  exercising  a  "significant 
governmental  duty  .  .  .  pursuant  to  a  public  law."  Just  as  the  Court  in 
Humphrey's  Executor  seems  to  have  thought  it  enough  for  its  purposes  to 
show  that  the  FTC's  functions  were  not  executive  to  place  the  FTC  beyond  the 
President's  removal  claim,  the  Buckley  Court  may  have  found  it  sufficient  to 
characterize  the  FEC's  functions  as  "not  legislative"  to  remove  it  from  Con- 
gress's appointments  claim. 

When  one  is  playing  a  shell  game,  however,  it  is  important  to  maintain 
the  observer's  confidence  that  one  of  the  shells  does  contain  the  pea,  even  if  it 
is  not  the  shell  currently  under  examination.  By  characterizing  as  a  function 
having  to  be  exercised  outside  the  legislature  just  that  quasi-legislative  activity 
(rulemaking)  that  previously  had  been  described  with  some  uniformity  as  the 
result  of  a  delegation  of  legislative  power,  the  Court  destroyed  that  illusion, 
breaking  through  any  separation-of-powers  notion  that  the  powers  of  govern- 
ment generally  could  be  neatly  parcelled  into  three  uniquely  empowered  enti- 
ties. The  Court  insisted  that  the  central  issue  was  to  be  the  character  of  the 
relationships  between  that  agency  and  the  named  heads  of  government,  and 
not  the  formal  structure  of  the  agency  in  question.'*^  Those  conclusions  could 


178.  Id.  at  137. 

179.  Id.  at  141. 

180.  Id.  at  121. 

181.  Id.  at  139. 

182.  Id.  at  127;  see  also  id.  at  141  (functions  "of  kinds  usually  performed  by  independent 
regulatory  agencies  or  by  some  department  in  the  Executive  Branch"). 

183.  Id.  at  124-43.  The  Court  indicated  that  it  was  looking  to  the  fundamental  values  of  the 
Constitution  in  determining  the  effect  of  the  appointments  clause.  It  noted  that  the  system  of 
presidential  nomination  with  senatorial  confirmation  was  the  final  product  of  long  deliberation 
on  how  to  avoid  granting  any  one  branch  excessive  power  over  nominations.  Id.  at  127-31.  It  then 
found  use  of  this  system  required  whenever  the  test  just  quoted  in  the  text  was  satisfied — as,  of 
course,  it  was  for  the  FEC.  Id.  at  131-43. 
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be  reached  without  having  to  "put"  the  FEC  anywhere;  the  claim  to  that 
power  and  relationship  does  not  depend  on  where  the  agency  "is,"  so  much  as 
the  necessity  of  maintaining  the  desired  sharing  of  authority  among  the  named 
actors  of  the  Constitution.  In  this  way,  the  Buckley  Court's  reasoning  stands 
the  Humphrey's  Executor  distinction  between  executive  function  and  execu- 
tive powers  on  its  head,  repudiating  the  dicta  about  "independence."'*''  Pre- 
cisely because  they  exercise  a  substantial  function  in  "the  administration  and 
enforcement  of  public  law,  those  agencies  are  to  be  numbered  among  the 
Departments"  so  fleetingly  and  inconclusively  referred  to  in  article  II.  Buck- 
ley thus  seems  to  have  eliminated  any  sense  that  the  independent  regulatory 
agencies  were  somehow  to  be  regarded  as  having  a  place  in  the  structure  of 
government  fundamentally  different  from  that  of  executive  agencies.'®^ 

These  themes  also  appear  in  the  next  separation-of-powers  case,  Nixon  v. 
Administrator  of  General  Services,^^^  which  involved  challenges  on  separa- 
tion-of-powers grounds  to  the  responsibilities  Congress  had  imposed  on  the 
General  Services  Administration  for  processing  former  President  Nixon's 
papers.  Again  the  Court  appeared  to  rely  to  some  extent  on  the  placement  of 
the  GSA  in  the  Executive  Branch  in  assessing  the  challenged  arrangements.'*^ 
Its  central  inquiry,  however,  seemed  independent  of  location  as  such: 

[I]n  determining  whether  [an]  Act  disrupts  the  proper  balance  be- 
tween the  coordinate  branches,  the  proper  inquiry  focuses  on  the 
extent  to  which  it  prevents  the  Executive  Branch  from  accomplishing 
its  constitutionally  assigned  functions  .  .  .  [and]  whether  that  impact 
is  justified  by  an  overriding  need  to  promote  objectives  within  the 
constitutional  authority  of  Congress.'** 

Vigorous  dissents  by  the  Chief  Justice  and  Justice  Rehnquist  sought  to  distin- 
guish between  what  Congress  might  provide  respecting  the  papers  of  the 
President  himself,  and  what  it  might  require  of  a  "legislatively  created  [Execu- 
tive] department."  Yet  the  majority's  general  analytic  proposition  necessarily 
rested — as  Justice  Powel!  made  express  in  a  concurrence'*** — on  an  assessment 
of  the  extent  to  which  the  President  could  claim,  solely  because  the  GSA  was 


184.  Others  have  also  suggested  the  problems  with  Humphrey's  Executor.  See.  e.g.,  Bruff, 
supra  note  47,  at  478-83;  Nathanson,  supra  note  30,  at  1099-109;  Verkuil,  supra  note  55,  at  953- 
55. 

185.  This  implication  of  the  Buckley  Court's  reasoning,  that  "independent"  agencies  are 
within  reach  of  the  President's  "executive  power,"  was  given  warranted  emphasis  by  the  D.C. 
Circuit  in  its  recent  opinion  disapproving  Congress'  legislative  veto  of  a  FERC  rule.  Consumer 
Energy  Council  of  Am.  v.  Federal  Energy  Regulatory  Comm'n,  673  F.2d  425,  472  (D.C.  Cir. 
1982),  aff'd  mem.,  103  S.  Ct.  3556  (1983). 

186.  433  U.S.  425  (1977). 

187.  Id.  at  441. 

188.  Id.  at  443. 

189.  433  U.S.  at  500,  503-04  (Powell,  J.,  concurring). 
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an  executive  agency,  power  to  control  policy  outcomes  and  represent  his  views 
in  any  particular  dispute  over  privilege  before  the  courts. 

The  checks-and-balances  concerns  with  relationship  and  effective  func- 
tioning thus  suggested  seem  to  be  paralleled  by  analytic  developments  in  other 
contexts  in  which  the  structural  constraints  of  the  Constitution  are  the  central 
issue.  Debate  over  the  tenth  amendment,  for  example,  revived  by  National 
League  of  Cities  v.  Usery,^^°  resolved  into  near  unanimity  in  formulating  the 
relevant  inquiry  (if  not  its  application):  whether  a  challenged  measure  threat- 
ens the  integrity  of  the  states  in  the  constitutional  scheme.'*"  Allocation  of 
authority  between  state  and  nation,  like  that  between  executive  and  legisla- 
ture, can  be  understood  as  a  means  of  protecting  individuals  from  overwhelm- 
ing governmental  power;  deciding  what  is  required  to  preserve  that  protection 
for  citizens  has  characterized  the  recent  judicial  debates  more  than  a  catalogu- 
ing of  activities  inherently  for  the  states  qua  states.  The  same  may  also  be 
suggested  for  the  public  debate — not  yet  captured  in  litigation — whether  the 
Constitution  constrains  Congress's  authority  to  make  exceptions  to  the  appel- 
late jurisdiction  of  the  Supreme  Court.  What  would  "prevent  the  [Judicial] 
Branch  from  accomplishing  its  constitutionally  assigned  functions"'**^  is 
widely  accepted  as  the  appropriate  inquiry  to  be  made.'**^ 

Inquiry  along  these  lines  has  substantial  advantages.  It  permits  the  judici- 
ary to  recognize  the  inescapable  merger  of  some  governmental  functions,  and 
permits  it,  as  well,  to  tolerate  periodic  changes  in  relative  political  effective- 
ness as  between  President  and  Congress,  Congress  and  Court,  Nation  and 
States.  Our  political  history  has  been  characterized  by  the  emergence  of  first 
one  and  then  the  other  as  the  more  forceful  national  political  presence;  even  if 
it  were  desirable,  it  seems  unlikely  that  courts  could  sustain  the  constant 
intervention  that  would  be  required  to  maintain  a  fixed  relationship.'""  Rigid 
molds  are  more  easily  broken;  permitting  growth  and  change  makes  more 
likely  the  enduring  of  the  essential  form. 

Indeed,  the  questions  formulated  on  this  approach  make  largely  irrele- 
vant to  constitutional  analysis  where  a  given  government  function — or  the 


190.  426  U.S.  833  (1976). 

191 .  See,  e.g.,  EEOC  v.  Wyoming,  103  S.  Ct.  1054  (1983);  Hodel  v.  Virginia  Surface  Mining 
"&  Reclamation  Ass'n,  452  U.S.  264  (1981). 

192.  See  supra  text  accompanying  note  187. 

193.  Hart,  supra  note  132,  at  1365,  reprinted  in  Hart  &  Wechsler,  supra  note  2,  at  33.  But  cf. 
Wechsler,  The  Courts  and  the  Constitution,  65  Colum.  L.  Rev.  1001,  1005  (1965): 

I  see  no  basis  for  this  view  [prohibiting  alteration  of  appellate  jurisdiction  motivated  by 
hostility  to  decisions  of  the  Court)  and  think  it  antithetical  to  the  plan  of  the  Constitu- 
tion for  the  courts — which  was  quite  simply  that  the  Congress  would  decide  from  time  to 
time  how  far  the  federal  judicial  institution  should  be  used  within  the  limits  of  the 
federal  judicial  power. 

194.  This  insight  appears  to  underlie  Professor  Choper's  argument  that  the  question  of 
allocating  authority  between  President  and  Congress  should  be  left  entirely  to  their  political 


34-925   0-84-54 


844 

1 984]  A  GENCIES  'PLACE  IN  GO  VERNMENT  62 1 

bureaucracy  as  a  whole — is  placed  on  the  governmental  organizational  chart. 
Whether  "in"  or  "out"  of  the  constitutional  executive  branch,  a  given  agency 
will  nonetheless  have  a  relationship  with  that  branch  requiring  the  questions 
of  "proper  balance,"  disruption  of  executive  branch  function,  and  "overrid- 
ing need"  to  be  assessed. '^^  Whether  or  not  the  Securities  and  Exchange 
Commission  is  "in"  the  executive  branch,  it  is  within  reach  of  the  President's 
article  II  powers  to  execute  the  laws,  insofar  as  it  executes  the  laws;  and  it  may 
also  be  within  reach  of  his  article  I  veto  authority  to  the  extent  that  it  exercises 
a  genuinely  legislative  function.  This  approach,  it  may  be  noted,  fits  the 
Department  of  Agriculture  as  easily  as  it  does  the  SEC.  Both  are  hybrids  in  the 
functions  they  perform,  legislating  and  adjudicating  as  well  as  executing."'*' 
Neither  is  within  the  ambit  of  any  special  executive  role  the  President  may 
enjoy  in  military  and  foreign  affairs'^''  and  both  are  charged  by  Congress  with 
responsibility  for  discrete  legislatively  defined  tasks,  in  which  the  President's 
right  to  participate  is  questionable'**®  and  subject,  at  least,  to  some  forms  of 
legislative  constraint. 


processes,  and  regarded  as  nonjusticiable  by  the  courts.  See  J.  Choper,  Judicial  Review  and  the 
National  Political  Process:  A  Functional  Reconsideration  of  the  Role  of  the  Supreme  Court  260- 
379  (1980).  Professor  Choper  believes  that  President  and  Congress  each  have  sufficient  controls 
over  the  other's  actions,  and  as  each  is  sufficiently  under  the  control  of  the  electorate,  that  judicial 
correction  of  "mistakes"  is  unnecessary;  and,  further,  since  any  effort  to  contain  the  two 
branches  by  judicial  pronouncement  would  expose  the  courts  to  retaliation  by  a  far  more 
powerful  branch,  such  intervention  is  also  unwise — a  wasting  of  the  Court's  limited  political 
capital.  He  points  out  that  judicial  resolution  of  questions  such  as  delegation  and  removal 
authority  have  been  at  best  highly  limited  successes  that  would  not  be  missed. 

Adoption  of  Professor  Choper's  proposal  would  require,  at  the  least,  a  substantial  departure 
from  existing  "political  question"  law,  and  a  further  dilution  of  the  duty  to  decide  which  many 
regard  as  an  essential  element  of  judicial  review.  Choper's  point  does  not  appear  to  be  (and  hardly 
could  be)  that  the  Constitution  embodies  a  commitment  of  any  questions  respecting  the  distribu- 
tion of  authority  between  President  and  Congress  to  those  two  branches;  that  would  permit,  at 
least  in  theory,  complete  obliteration  of  the  distinction  between  the  two.  Doubtless  it  is  true,  as  he 
suggests,  that  electoral  forces  would  inhibit  sudden,  massive  changes,  although  in  times  of 
emergency  even  that  may  not  be  true.  More  significant  may  be  the  accretion  of  authority  or 
practice  in  one  or  the  other  branch,  to  the  point  where  intended  capacity  to  function,  indepen- 
dently and  as  a  check  on  the  other  branch,  is  substantially  impaired.  Put  in  that  perspective,  which 
seems  to  be  the  perspective  of  the  recent  cases,  it  seems  possible  to  preserve  both  substantial  room 
for  political  byplay  as  between  President  and  Congress,  and  a  decisional  role  for  the  courts.  See 
also  Monaghan,  Book  Review,  94  Harv.  L.  Rev.  2%  (1980). 

195.  "[T]he  Constitution  requires  that  executive  functions  be  performed  under  direction  of 
the  President.  .  .  .  Any  other  rule  permits  the  crippling  of  the  President's  executive  power  and 
loads  the  quasi-judicial  independent  bodies  with  constitutional  contraband."  R.  Cushman,  supra 
note  140,  at  459. 

196.  See  generally  supra  text  accompanying  notes  47-64. 

197.  See  supra  note  11. 

198.  President  Nixon's  attempt  to  direct  tax  investigations  for  political  ends  was  regarded  as 
grounds  for  impeachment,  H.R.  Rep.  No.  1305,  93d  Cong.,  2d  Sess.  141-45  (1974);  his  interfer- 
ence with  antitrust  actions  against  ITT  was  also  open  to  question.  Both  the  Treasury  and  the 
Department  of  Justice  are  cabinet  departments,  and  the  President's  instructions  concerned  inves- 
tigation and  prosecution,  quintessential  executive  responsibilities. 
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C.  Separation  of  Functions  and  Considerations  of  Individual  Fairness 

Much  of  the  force  apparently  attached  to  the  issue  of  "place"  in  the  cases 
separating  the  President  from  the  agencies  has  its  source  in  considerations  of 
fairness— notions  more  readily  ascribed  to  the  idea  of  separation  of  functions 
than  separation  of  powers.  Separation  of  powers,  as  a  theoretical  concern,  has 
to  do  with  the  general  tendency  of  certain  governmental  structures  to  result  in 
(or  prevent)  tyrannical  government — that  is,  a  government  no  longer  under 
the  control  of  the  people.  Separation  of  functions  suggests  a  much  more 
atomistic  inquiry,  asking  what  combinations  of  functions  or  impacts  of  exter- 
nal influence  will  interfere  with  fair  resolution  of  a  particular  proceeding. 
Recall  the  horror  expressed  by  the  Humphrey's  Executor  Court  at  the  idea 
that  a  judge  of  the  "legislative"  Court  of  Claims  might  be  subject  to  presiden- 
tial discipline  in  "exercising  judicial  power. "'^''  That  the  Court  accepted  her 
sitting  on  a  legislative  court  suggests  that  the  issue  for  the  Court  was  not  (or 
not  only)  one  of  place  but  one  of  function.  Wherever  she  is  located  in 
government,  a  judge  ought  not  to  be  connected  with  the  controversy  or  the 
parties,  ought  not  to  be  interested  in  the  outcome,  must  learn  from  the  parties 
only  what  they  convey  in  the  presence  of  each  other,  and — above  all — ought 
not  to  be  called  upon  to  explain  her  decision  in  the  political  forum.  External 
or  political  intervention  in  on-the-record  decisionmaking  would  be  regarded  as 
inappropriate,  whether  done  by  the  President  or  any  other  political  figure 
(e.g.,  a  legislator), ^"^  whether  in  an  independent  regulatory  commission  or  in  a 
traditional  executive  department.  These  are  judgments  we  reach  wholly  with- 
out regard  to  the  balance  of  advantage  between  Congress  and  the  White 
House  in  overseeing  the  day-to-day  functioning  of  political  government. 
Within  agencies  themselves,  executive  and  independent,  these  judgments  are 
reflected  in  the  creation  of  officials  (administrative  law  judges,  appeal  bodies, 
judicial  officers)  remarkably  free  of  organizational  responsibilities  or  political 
supervision,  who  perform  on-the-record  judging  functions. ^°' 

This  separation-of-functions  rationale  provides,  in  effect,  a  politically 
neutral  basis  for  supporting  congressional  judgments  about  governmental 
structure  that  might  otherwise  appear  to  threaten  presidential  function. -^^ 


199.  See  supra  notes  145-48  and  accompanying  text. 

200.  Humphrey's  Executor  v.  United  States,  295  U.S.  602,  629-30  (1935);  Pillsbury  Co.  v.  , 
FTC,  354  F.2d  952,  964  (5th  Cir.  1966). 

201.  See  W.  Geilhorn,  C.  Byse  &  P.  Strauss,  supra  note  2,  at  752-59. 

202.  Other  neutral  bases  could  be  imagined.  For  example,  it  has  long  been  argued  that  the 
conduct  of  monetary  policy,  although  not  carried  out  using  formal  procedures,  must  be  free  of 
the  suspicion  of  political  influence.  See,  e.g.,  the  arguments  of  Alexander  Hamilton  for  a  national 
bank  in  his  Report  to  the  House  on  a  National  Bank  of  December  13,  1790,  recounted  in  G. 
Gunther,  Constitutional  Law — Cases  And  Materials  105  (10th  ed.  1980).  While  bankers  are  not 
by  reputation  evenly  distributed  between  the  two  major  parties  or  free  of  political  interests,  that 
judgment  is  nonetheless  one  which  if  congressionally  made  may  be  entitled  to  respect.  Similarly,  a 
few  rulemakings  are  required  to  be  conducted  following  trial-type  procedures,  and  others  are 
thought  to  be  special  because  although  in  form  rulemakings  they  produce  trial-like  results — 
allocating  valuable  rights  among  a  limited  number  of  specially  interested  participants.  Home  Box 
Office,  Inc.  v.  FCC,  567  F.2d  9  (D.C.  Cir.),  cert,  denied,  434  U.S.  829  (1977). 
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Legislative  judgments  that  certain  types  of  decision  are  preferably  made  in  the 
absence  of  any  political  intervention  tend  to  defeat  arguments  that  statutory 
provisions  for  agency  independence  reflect  the  outcome  of  competition  be- 
tween Congress  and  President  for  political  dominance.  Acquiescing  in  such 
judgments  has  no  strong  implications  for  the  allocation  of  authority  between 
the  political  branches,  and  raises  few  threats  to  the  scheme  of  checks  and 
balances.  The  very  judgment  made  requires  that  the  relationship  between 
Congress  and  the  agency  be  affected  equally  with  that  between  the  President 
and  the  agency;  where  these  considerations  come  into  play,  it  would  be 
inappropriate  for  either  to  intervene  unless  as  a  party. ^"^  The  President  has  no 
regular  apparatus  for  coordination  or  control  over  adjudication  correspond- 
ing to  the  OMB's  role  in  rulemaking;  congressional  representatives  generally 
do  not  employ  their  oversight  techniques  in  efforts  to  influence  agency  adjudi- 
cation. Statutes  sharply  restrain  permitted  contacts  in  on-the-record  proceed- 
ings, within  and  without  the  agency,^"^  and  the  courts  appear  sensitive  to  the 
possibility  that  the  detachment  and  objectivity  requisite  to  on-the-record  deci- 
sion—separation of  functions  as  distinct  from  separation  of  powers— may 
have  been  compromised  when  such  contacts  occur. -"^  No  distinction  is  made, 
either  in  law  or  in  practice,  between  independent  and  executive  agencies  in  this 

respect.  ^°*' 

By  contrast,  other  agency  functions  are  regarded  as  appropriate  for  less 
formal  decision  and  for  political  oversight— again,  whether  performed  in 
executive  or  independent  agencies.  Processes  of  policy  formation  undertaken 
within  an  existing  legislative  framework,  in  general,  and  informal  rulemaking, 
in  particular,  are  examples.  These  proceedings  are  not  subject  to  statutory 
constraints  on  outside  contacts  or  record  formation  and  are  not  expected  to 
occur  with  the  antiseptic  impartiality  of  on-the-record  trials. ^o''  Save  for  a  few 


203.  Note  thai  the  argument  here  is  premised  on  a  congressional  judgment  having  been 
reached  about  what  fairness  to  participants  may  require.  Although  regularly  enforcing  on-the- 
record  constraints,  the  courts  have  not  required  that  agency  adjudicators  be  placed  beyond  the 
possibility  of  political  supervision.  See,  e.g.,  Marcello  v.  Bonds,  349  U.S.  302,  311  (1955);  Kalaris 
V.  Donovan,  697  F.2d  376  (D.C.  Cir.),  cert,  denied,  103  S.  Cl.  3088  (1983). 

204.  5  U.S.C.  §§  554(d),  556(b),  (d),  557(d)(1)  (1982). 

205.  American  Public  Gas  Ass'n  v.  Federal  Power  Comm'n,  567  F.2d  1016,  1068-70  (D.C. 
Cir.  1977),  cert,  denied,  435  U.S.  907  (1978);  Pillsbury  Co.  v.  FTC.  354  F.2d  952,  963-64  (5th  Cir. 
1966). 

206.  See  5  U.S.C.  §  551(1)  (1982);  cases  cited  supra  note  205. 

207.  See,  e.g..  Sierra  Club  v.  Costle,  657  F.2d  298.  400-01  (D.C.  Cir.  1981).  Nathanson 
noted  that 

In  the  ordinary  rulemaking  proceedings  the  parties  are  not  identified  in  advance.  Neither 
are  conflicting  interests  established  in  advance  among  those  subject  to  the  proposed 
regulation  ....  In  such  a  situation  the  very  concept  of  ex  parte  communications  is 
strikingly  out  of  place;  there  are  no  parties  to  begin  with,  and  it  is  not  known  what 
parties  will  develop  and  what  their  conflicting  interests  will  be. 
Nathanson,  Report  to  the  Select  Committee  on  E.x  Parte  Communications  in  Informal  Rulemak- 
ing Proceedings,  30  Ad.  L.  Rev.  377,  396  (1978).  See  generally  Strauss,  supra  note  19,  at  1036; 
Verkuil,  supra  note  55,  at  975-76. 
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exceptional  cases,  agency  rules  are  made  following  highly  informal  procedures 
not  required  to  be  on  the  record,  and  are  characterized  by  frequent  consulta- 
tion within  and  without  the  acting  agency.^"*  Few  statutes  to  date,  and  no 
constitutional  norm,  inhibit  agency  officials  from  discussing  their  rulemaking 
decisions  with  staff,  or  even  having  staff  participate  in  development  and 
presentation  of  rulemaking  proposals;  few  require  such  discussions  to  be 
noted  or  recorded. ^'^'^  Similarly,  the  procedures  for  testing  decisionmaker 
objectivity  in  adjudicatory  settings  are  generally  inapplicable  in  rulemaking; 
the  rulemaker  may  be  strongly  driven  by  a  political  agenda,  and  reviewing 
courts  ask  only  whether  his  mind  was  "unalterably  closed"  to  persuasion  on 
factual  issues.^'"  Legislators  and  executive  officials  who  would  not  bring 
judges  before  them  to  explain  past  decisions  or  to  be  pressured  respecting 
future  ones  feel  and  are  free  to  engage  in  contemporaneous  questioning  of 
agency  policymaking  and  to  attempt  to  influence  it.-"  Perhaps  the  outcomes 
would  be  affected  by  demonstrations  of  political  coercion,  the  use  of  legally 
irrelevant  factors,  or  the  use  of  interagency  consultation  to  provide  a  conduit 
for  the  submission  of  private  material  out  of  public  view.^'^  in  general, 
however,  the  courts,  like  the  legislature,  have  thus  far  accepted  the  more 
informal  and  political  character  of  rulemaking  as  appropriate.-'^ 

This  is  not  to  say  that  the  issue  of  political  participation  in  informal 
rulemaking  is  uncontroversial  from  a  procedural  perspective.  The  tempo  of 
public  debate  over  these  issues  has  notably  increased  in  recent  years.  Legisla- 


208.  Varying  degrees  of  formality  have  been  introduced  for  particular  agencies  in  recent 
years  through  the  legislative  development  of  hybrid  rulemaking  procedures,  more  elaborate  than 
the  norm  in  informal  rulemaking  though  not  as  formal  as  on-the-record  rulemaking  would  be.  See 
generally  W.  Gellhorn,  C.  Byse  &  P.  Strauss,  supra  note  2,  at  191-210. 

209.  But  cf.  Federal  Trade  Commission  Improvements  Act  of  1980,  Pub.  L.  No.  96-252,  94 
Stat.  374  (codified  as  amended  at  15  U.S.C.  §§  45,  46,  50,  57(a),  57(b)(l)-(4),  57(c),  58  (1982); 
Government  in  the  Sunshine  Act,  Pub.  L.  No.  94-409,  90  Stat.  1241  (1976)  (codified  at  5  U.S.C. 
§§551,552,  552b,  556,  557;  5  U.S.C.  app.  1§  10  (1982);  39  U.S.C.  §  410  (1976  &  Supp.  V.  1981)). 

210.  Association  of  Nat'l  Advertisers,  inc.  v.  FTC,  627  F.2d  1151,  1170  (D.C.  Cir.  1979), 
cert,  denied,  447  U.S.  921  (1980). 

211.  See  Sierra  Club  v.  Costle.  657  F.2d  298,  404-10  (D.C.  Cir.  1981);  Weingast  &  Moran, 
supra  note  72,  at  791-92. 

If  there  is  any  difference  to  be  observed  in  this  respect  as  between  independent  and  executive 
branch  policymakers  it  is  that  congressmen,  feeling  perhaps  more  proprietary  towards  the  inde- 
pendents, feel  freer  to  intervene  in  their  affairs.  See  supra  text  accompanying  note  75.  Thus, 
powerful  committees  may  insist  on  early  notice  of  proposed  rulemaking,  or  ask  that  an  agency 
await  congressional  consideration  of  an  issue  before  precipitously  making  rules.  See  Home  Box 
Office,  Inc.  v.  FCC,  567  F.2d  9,  52  n.ll2  (D.C.  Cir.  1977). 

If  there  is  a  difference  between  congressmen  and  the  President,  it  is  that  no  constitutional 
authority  directly  supports  the  congressman's  claim  to  suggest  to  the  agency  or  department  how  it 
should  interpret  or  apply  existing  law.  See  the  discussion  of  Sierra  Club  v.  Costle,  infra  text 
accompanying  notes  360-70. 

212.  See  Sierra  Club  v.  Costle,  657  F.2d  298,  405  n.520  (D.C.  Cir.  1981);  D.C.  Fed'n  of 
Civic  Ass'ns  v.  Volpe,  459  F.2d  1231  (D.C.  Cir.  1971),  cert,  denied,  405  U.S.  1030  (1972). 

213.  See  generally  Sierra  Club  v.  Costle,  657  F.2d  298  (D.C.  Cir.  1981);  Association  of  Nat'l 
Advertisers,  Inc.  v.  FTC,  627  F.2d  1151  (D.C.  Cir.  1979),  cert,  denied,  447  U.S.  921  (1980). 
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tive  changes  in  the  direction  of  greater  formaHty  in  the  decision  process  have 
repeatedly  been  proposed  and  received  broad  support.^'*  More  elaborate  ex- 
posure of  the  basis  on  which  decision  is  reached,  and  explanation  of  the 
agency's  reasoning  process,  are  common  ground  in  otherwise  controversial 
statutory  proposals  for  reforrn  of  rulemaking  procedures. ^'^  But  these  pro- 
posals are  made,  as  they  should  be,  without  significant  regard  for  the  charac- 
ter of  the  agency  involved  as  independent  or  not.  It  is,  in  other  words, 
important  what  questions  are  asked.  "To  what  branch  does  rulemaking  be- 
long from  a  structural  perspective?"  suggests  one  sort  of  answer;  and  that 
seems  often  to  have  been  the  way  questions  have  been  put.  "What  claims  do 
the  constitutionally  designated  institutions  have  to  participate?"  and  "What 
arrangements  best  protect  the  appropriate  procedural  claims  of  individual 
participants  in  agency  proceedings?"  suggest  different  sets  of  issues,  ones  that 
seem  better  matched  to  the  procedures  of  government  as  it  now  functions  and 
to  the  considerations  that  govern  Congress's  decisions  about  its  shape. 

D.  Conflict  Between  the  Models  or  a  Return  to  Formalism?  The  Work  of  the 
Past  Two  Terms 

The  preceding  pages  should  suggest  that  of  the  three  approaches  com- 
monly used  to  describe  our  government's  structure,^'"  the  checks-and-balances 
model,  understood  in  light  of  the  fairness  aspirations  of  the  separation-of- 
functions  principle,  best  describes  the  complexity  of  contemporary  govern- 
ment in  terms  thai  permit  adherence,  as  well,  to  the  framers'  vision.  The 
seeming  bright-line  simplicity  of  separation  of  powers,  never  in  fact  fully 
embraced  by  those  who  wrote  the  Constitution,^''  is  neither  necessary  as  a 
matter  of  text,  context  or  past  interpretation  for  those  parts  of  government 
not  named  in  the  Constitution  itself,  nor  possibly  successful  in  describing  that 
bulk  of  government  as  it  is.  Courts  have  been  able  to  reconcile  the  reality  of 
modern  administrative  government  and  the  strict  separation-of-pow  ers  model, 
as  in  Humphrey's  Executor,  only  by  blind  feats  of  definition — internally 
inconsistent  while  at  the  same  time  effectively  negating  the  ability  of  a  unitary, 
competent  President  to  serve  as  an  essential  check  against  legislative  hegem- 
ony. 

Yet  an  analysis  framed  in  terms  of  interference  with  the  capacity  to 
maintain  one's  core  function  is  more  effective  as  a  means  of  organizing  debate 
than  as  a  rule  for  deciding  cases. ^'*  It  leaves  more  room  for  judicial  fact- 


214.  For  discussion  of  the  various  reform  proposals  introduced  in  recent  years,  see  Strauss, 
Regulatory  Reform  m  a  Time  of  Transition,  15  Suffolk  U.L.  Rev.  903,  911-12,  920-26  (1981). 

215.  Id. 

216.  See  supra  text  following  note  14. 

217.  See  supra  notes  114-23  and  accompanying  text. 

218.  For  similar  debate  despite  apparent  agreement  on  verbal  formulae,  see  EEOC  v. 
Wyoming,  103  S.  Ct.  1054  (1983)  (tenth  amendment  issues);  see  also  the  dissent  of  the  Chief 
Justice  in  Nixon  v.  Administrator  of  Gen.  Servs.,  433  U.S.  425,  504,  51 1-13  (1977)  (Burger,  C.J. , 
dissenting).  ^ 
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finding  and  the  operation  of  judicial  discretion  than  "bright-line"  formulae 
such  as  those  employed  in  Humphrey's  Executor  appear  to.  To  one  who  takes 
from  constitutional  history,  above  all,  a  sense  that  the  framers  both  intended 
effective  government  and  placed  our  protection  from  overwhelming  govern- 
ment in  continuing  struggle  among  its  parts  rather  than  rigid  demarcation  of 
function,  that  is  not  troublesome.  However,  the  bright  line  has  its  allure  for 
justices  faced  with  the  responsibility  to  decide  particular  cases  in  ways  that  will 
guide  the  future  conduct  of  others,  future  justices  included.-'^  The  most  recent 
outcropping  of  separation-of-powers  cases  to  reach  the  Court  suggest  the 
justices  may  be  responding,  once  again,  to  certainty's  siren  call.  Three  deci- 
sions of  the  Supreme  Court's  past  two  Terms, ^^"  each  the  product  of  a  sharply 
divided  Court,  suggest  both  the  difficulties  a  court  may  encounter  with  a  strict 
separation-of-powers  analysis  and  the  advantages  of  the  checks-and-balances 
analysis  that  turns  on  the  interrelationships  of  government. 

!.  Nixon  V.  Fitzgerald  and  Harlow  v.  Fitzgerald. — Nixon  v.  Fitzger- 
ald-^^ is  another  heritage  of  the  Nixon  years,  the  outgrowth  in  this  instance  of 
the  strongly  vindictive  treatment  alleged  to  have  been  accorded  a  civil  servant 
who  had  "blown  the  whistle"  on  a  major  defense  contractor.  Fitzgerald  sued 
the  former  President,  his  personal  staff  aides,  and  departmental  officials  for 
damages;  the  defendants  asserted  that  their  acts  had  been  privileged.  For  all 
but  the  President,  eight  justices  held  in  a  companion  case  (conformably  with 
existing  precedent)  that  the  defendants — including  cabinet  members  and  presi- 
dential aides  at  the  highest  level — enjoyed  only  a  qualified  privilege. ^^^  As  for 
the  President,  however,  five  justices  concluded  that,  at  least  absent  a  contrary 
statute,  he  enjoys  an  absolute  immunity  from  civil  liability  for  acts  performed 
in  office,  by  virtue  of  office. ^^^  Four  dissenters  would  have  found  the  outcome 
no  different  for  the  President  than  for  any  other  officer  of  government. 

The  cases  have  two  implications  for  this  essay.  First,  they  indicate  an 
awareness  by  the  Court  of  the  centrality  of  personal  immunity  to  the  Presi- 
dent's ability  to  perform  his  functions  without  the  fear — a  fear  from  which 
Congress  and  the  courts  are  also  protected — that  the  parties  hurt  by  his  policy 
decisions  can  recover  damages  from  him.  Second,  the  willingness  of  four 
justices  to  limit  personal  immunity  for  the  President  in  a  way  they  would  not 


219.  See  Deutsch,  Precedent  and  Adjudication,  83  Yale  L.J.  1553  (1974). 

For  an  interesting  discussion,  majority  and  dissent,  of  the  new  virtues  and  vices  of  over- 
throwing an  established  "bright  line"  test  in  favor  of  a  more  contemporary  balancing  approach  in 
the  dormant  commerce  clause/preemption  context,  see  Arkansas  Elec.  Coop.  Corp.  v.  Arkansas 
Pub.  Comm'n,  51  U.S.L.W.  45^9  (1983). 

220.  INS  V.  Chadha,  103  S.  Ct.  2764  (1983);  Northern  Pipeline  Constr.  Co.  v.  Marathon 
Pipe  Line  Co.,  458  U.S.  50  (1982);  Nixon  v.  Fitzgerald,  457  U.S.  731  (1982). 

221.  457  U.S.  731  (1982). 

222.  Harlow  v.  Fitzgerald,  457  U.S.  800,  819-20  (1982). 

223.  Nixon  v.  Fitzgerald,  457  U.S.  731  (1982).  Justice  Powell  wrote  for  himself,  the  Chief 
Justice,  and  Justices  Rehnquist,  Stevens  and  O'Connor. 
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consider  for  the  Congress  or  themselves,  reflects  an  apparent  failure  of  the 
functional  analysis  undertaken  in  Buckley — a  failure  underscored  by  the 
Court's  refusal  in  the  companion  Harlow  case  to  accord  similar  protection  to 
the  President's  personal  aides. 

Ahhough  constitutional  considerations  plainly  guided  the  Court's  policy 
choice,  its  decision  was  not  in  a  strict  sense  one  of  constitutional  law.  It  is  hard 
to  discern  to  what  extent  the  constitutional  prerogatives  of  the  Presidency  join 
with  what  the  majority  regarded  as  the  functional  requirements  of  being  the 
sole  chief  executive  to  support  the  conclusion  that  absolute  immunity  is 
appropriate.^^"  As  in  previous  cases  in  which  the  Court  had  considered  the 
immunities  of  prosecutors  and  judges, ^^^  the  privilege  question  was  presented 
in  a  common  law  setting — that  is,  as  a  matter  requiring  judicial  resolution  in 
the  absence  of  a  dispositive  statute — and  the  Court  professed  openness  to  the 
possibility  that  different  factual  judgments  might  be  reached  by  legislators.-^^ 
The  majority  relied  heavily  on  its  reading  of  constitutional  history  for  the 
proposition  that  the  President's  "unique  position  in  the  constitutional 
scheme"^^^  warrants  a  judicial  determination  of  freedom  from  liability  for 
damages.  The  opinion  describes  the  immunity  it  finds  as  "a  functionally 
mandated  incident"  of  that  position,^^^  "rooted  in  the  the  separation  of 
powers  under  the  Constitution, "^^^  and  supported  its  finding  by  judicial 
reasoning  of  a  familiar  sort  demonstrating  all  the  destructive  implications  of 
the  President's  being  subject  even  to  the  possibility  of  civil  suit. 

The  majority's  guesses  about  the  impact  of  possible  civil  liability  on  the 
President's  ability  to  function  are  merely  that;  the  four  dissenters  strongly 
disagree  about  that  impact  as  well  as  the  reading  of  constitutional  history. ^^ 


224.  457  U.S.  ai  749-54.  The  Chief  Justice,  concurring,  sought  to  "underscore  that  the 
Presidential  immunity  derives  from  and  is  mandated  by  the  constitutional  doctrine  of  separation 
of  powers,"  id.  at  758,  but  his  disagreement  with  his  colleagues  in  Harlow,  see  infra  text 
accompanying  notes  232-35,  strongly  suggests  that  that  was  a  personal  view. 

225.  See  Butz  v.  Economou,  438  U.S.  478.  508-14  (1978);  infra  note  228. 

226.  Nixon  v.  Fitzgerald,  457  U.S.  at  748  n.27. 

227.  Id.  at  749. 

228.  Id.  Both  the  majority  and  dissent  use  "functional"  in  two  senses,  without  noting  the 
difference.  The  first  use,  as  here,  refers  to  a  niode  of  analysis  like  that  suggested  in  this  Article: 
absolute  immunity  derives  from  the  need  to  maintain  the  President's  function  as  an  effective 
unitary  executive  able  to  balance  the  power  of  Congress.  The  second  use  refers  to  immunity 
conditioned  on  the  type  of  work  an  official  is  performing:  prosecutorial  functions  require 
absolute  immunity,  and  other  executive  functions  do  not.  See,  e.g.,  id.  at  755-57,  785.  The  latter, 
function-by-function  approach  is  not  strongly  related  to  the  structural  concerns  of  the  analysis 
undertaken  here. 

229.  Id.  at  753  (quoting  United  States  v.  Nixon,  418  U.S.  683,  708  (1974)). 

230.  From  the  constitutional  perspective  it  is  hard  to  give  more  than  rhetorical  credence  to 
Justice  White's  assertion  in  dissent  that  the  majority  had  placed  the  President  above  the  law.  457 
U.S.  at  780.  The  Court  has  done  the  same  for  itself  in  its  interpretation  of  judicial  privilege,  and 
the  speech  and  debate  clause  accomplishes  much  the  same  for  elected  congressional  officials;  it 
would  be  remarkable  if  equivalent  protection  was  not  available  for  the  other  named  principal  of 
the  Constitution  One  lower  court  has  noted  this  difference  in  treatment  of  the  President  and  of 
legislators  and  judges.  See  Senate  Select  Comm   on  Presidential  Campaign  Activities  v.  Nixon. 
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The  differences  do  not  appear  to  have  been  methodological;  all  the  justices 
appear  to  have  agreed  that  any  immunity  must  be  justified  on  functional 
grounds  and  that  the  appropriate  criterion  is  the  prospect  of  significant  inter- 
ference with  official  function."'  The  disagreement,  instead,  turned  on  the 
impact  of  this  potential  liability.  The  very  fact  of  this  disagreement  over  an 
issue  of  social  fact,  one  well  suited  to  legislative  judgment,  may  well  explain 
the  majority's  reservation  of  the  case  in  which  Congress  has  passed  a  statute 
explicitly  creating  the  possibility  of  civil  liability. "^  Whatever  the  resolution  of 
the  issue,  the  focus  by  all  the  justices  on  the  impact  of  immunity  on  the  ability 
of  the  President  to  carry  out  his  job  as  unitary  executive  and  counterweight  to 
Congress  was  correct.  At  the  same  time,  the  sharp  division  on  the  impact 
question  illustrates  the  difficulty  of  reaching  judgments  premised  on  consider- 
ations of  constitutional  structure  and  an  assessment  of  impact  on  function. 

To  the  extent  that  constitutional  reasoning  figures  in  the  Nixon  v. 
Fitzgerald  result,  it  is  reasoning  that  sharply  distinguishes  the  President  from 
the  entire  remainder  of  executive  government."^  The  companion  case,  Harlow 
V.  Fitzgerald, -^'^  held  that  senior  presidential  aides.  White  House  officials  who 
are  the  President's  most  intimate  and  responsible  associates  in  performing  the 
functions  of  his  office,  cannot  make  the  same  claims  to  quasi-constitutional 
protection  as  may  the  President.  Like  cabinet  officials,  they  are  entitled  only 
to  a  qualified  privilege  that  could  be  overcome  by  showing  that  they  knew  or 
should  have  known  that  the  action  would  be  tortious. 

The  undifferentiated  extension  of  absolute  "derivative"  immunity 
to  the  President's  aides  therefore  could  not  be  reconciled  with  the 


498  F.2d  725,  729-30  (D.C.  Cir.  1974).  Defeat  at  the  polls,  impeachment,  and  the  liability  of 
subordinates  who  inevitably  will  have  to  do  the  dirty  work  remain  available  remedies.  To  be  sure, 
the  Court  has  asserted  that  it  is  "not  because  of  their  particular  location  within  the  Government 
but  because  of  the  special  nature  of  their  responsibilities"  that  judicial  and  prosecutorial  officials 
enjoy  absolute  immunity.  Butz  v.  Economou,  438  U.S.  478,  5 1 1  (1978).  For  this  reason,  the  Court 
extended  the  immunity  to  judges  in  administrative  agencies  as  well  as  to  article  111  courts,  to 
prosecutors  in  the  independent  SEC  as  well  as  to  those  in  the  Department  of  Justice.  Nonetheless, 
no  article  III  judge  (or  his  state  equivalent)  lacks  the  privilege  even  for  conduct  only  arguably 
judicial,  see  Stump  v.  Sparkman,  435  U.S.  349  (1978),  and  in  this  sense  absolute  privilege  is  at 
least  hinted  to  be  part  of  the  constitutional  structure. 

231.  See  457  U.S.  at  755-57  (majority);  id.  at  785  (dissent). 

232.  Another  possible  reason  for  leaving  open  the  question  of  statutory  reconsideration  may 
lie  in  judicial  recognition  that  the  like  assessment  of  immunity  for  judges  and  prosecutors  could  be 
taken  as  an  indication  of  its  vulnerability  to  self-interest.  Whether  persons  acting  as  judges  or 
prosecutors  enjoy  an  absolute  privilege  had  been  decided  on  the  basis  of  the  justices'  necessarily 
intuitive  (and  self-interested)  judgments  about  the  special  nature  of  judicial  and  prosecutorial 
responsibilities,  together  with  the  opportunities  for  correction  of  error  that  exist  in  the  litigation 
context.  See  Butz  v.  Economou,  438  U.S.  478,  508-14  (1978);  Stump  v.  Sparkman,  435  U.S.  349 
(1978). 

233.  457  U.S.  at  749-53  &  n.31.  The  case  in  this  respect  adopts  what  had  been  a  dissenting 
perspective  offered  by  the  Chief  Justice  in  Nixon  v.  Administrator  of  Gen.  Servs.,  433  U.S.  425 
(1977).  See  supra  text  accompanying  notes  186-89. 

234.  457  U.S.  800(1982). 
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"functional"  approach  that  has  characterized  the  immunity  deci- 
sions of  this  Court  ....  Our  decision  today  in  Nixon  v.  Fitzgerald 
...  in  no  way  abrogates  this  general  rule.  As  we  explained  in  that 
opinion,  the  recognition  of  absolute  immunity  for  all  of  a  Presi- 
dent's acts  in  office  derives  in  principal  part  from  factors  unique  to 
his  constitutional  responsibilities  and  station.  Suits  against  other 
officials— including  Presidential  aides— generally  do  not  invoke  sep- 
aration-of-powers  considerations  to  the  same  extent  as  suits  against 
the  President  himself. ^^^ 

The  Chief  Justice,  dissenting,  would  have  extended  the  President's  privi- 
lege to  his  personal  aides,  who  like  the  legislative  aides  in  Gravel  v.  United 
States^^^  (or  law  clerks  whose  immunity  is  yet  untested),  are  but  "alter  egos" 
to  their  bosses. ^^'^  For  the  other  justices,  however,  separation  of  powers  as  a 
constitutional  matter  concerns  the  President,  not  the  presidential  office  or 
agencies  performing  the  daily  work  of  government.  Their  reasoning  can  be 
criticized  for  its  failure  to  accept  for  the  President,  as  they  had  for  Congress 
and  themselves,  a  realistic  need  for  trusted  personal  aides  to  carry  out  his  job 
as  a  unifying  force  and  a  counterweight  to  Congress.  Yet  the  result  also 
underscores  the  Constitution's  silence  about  the  structure  of  the  agencies,  and 
the  possibility  of  treating  them  as  lying  outside  its  explicit  structures  although 
subject  to  the  control  of  all  three  named  bodies. 

2.  Northern  Pipeline  Construction  Co.  v.  Marathon  Pipe  Line  Co.  — 
Northern  Pipeline  Construction  Co.  v.  Marathon  Pipe  Line  Co.^^^  demon- 
strates the  difficulty  of  applying  a  strict  separation-of-powers  analysis  to 
governmental  bodies  other  than  the  three  named  actors  of  the  Constitution, 
and  suggests  the  greater  utility  of  the  checks-and-balances  model.  The  case 
arose  out  of  a  provision  in  the  amended  bankruptcy  act  creating  bankruptcy 
judges  outside  of  article  III  (although  subject  to  review  by  article  III  courts). 
These  judges  were  given  a  range  of  powers  closely  resembling  those  of  article 
III  judges  and  authorized  to  decide  all  matters  in  the  bankruptcy  proceed- 
ings—including issues  in  litigation  between  private  parties  that  would  ordinar- 
ily be  resolved  in  state  courts  (for  example,  the  existence  of  a  contractual 
obligation),  but  that  might  be  swept  into  the  bankruptcy  proceedings.  Their 


235.  Id.  at  811  &  n.l7. 

236.  408  U.S.  606  (1972). 

237.  The  Chief  Justice  argued  that  the  lack  of  absolute  immunity  for  cabinet  officials  need 
not  imply  the  same  lack  for  personal  aides: 

[The  dissent  in  Nixon  v.  Fitzgerald]  suggests  that  a  President  and  his  cabinet  officers, 
who  serve  only  "during  the  pleasure  of  the  President,"  are  on  the  same  plane  constitu- 
tionally. It  wholly  fails  to  distinguish  the  role  of  a  President  or  his  "elbow  aides"  from 
the  role  of  Cabinet  officers,  who  are  department  heads  rather  than  "alter  egos."  It 
would  be  in  no  sense  inconsistent  to  hold  that  a  President's  personal  aides  have  greater 
immunity  than  cabinet  officers. 

457  U.S.  at  828  (Burger,  C.J.,  dissenting);  see  also  Senate  Select  Comm.  v.  Nixon,  498  F.2d  725, 

729  (D.C.  Cir.  1974). 

238.  458  U.S.  50(1982). 
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judgments  would  become  final  if  unchallenged,  but  were  subject  to  review, 
ultimately  by  article  III  courts.  One  question  for  the  Court  was  whether  the 
Constitution  requires  bankruptcy  issues  to  be  decided  by  article  III  judges,  or 
whether  it  suffices  for  Congress  to  place  initial  decision  in  other  hands, 
subject  to  the  possibility  of  judicial  control — whether,  for  purposes  of  the 
Bankruptcy  Act,  judges  must  be  "in"  the  judiciary  or  merely  controlled  by 
the  judiciary.  If  article  III  judges  must  decide,  a  second  and  related  issue 
arose — whether  the  bankruptcy  judges  could  be  regarded  as  "adjuncts"  to  the 
courts,  acting  within  article  III  although  not  article  III  judges,  like  United 
States  magistrates.  No  majority  of  the  Court  could  agree  on  a  structural 
resolution,  although  six  justices  agreed  that  article  I  bankruptcy  judges  could 
not  properly  decide  private  disputes  arising  under  state  law  that  would  ordi- 
narily be  decided  by  state  courts. 

The  Court's  resolution  of  the  first  issue — what  adjudicatory  business 
must  necessarily  be  submitted  to  article  III  judges — is  the  matter  of  chief 
interest  here.^^**  Justice  Brennan's  plurality  opinion2'»°  appeared  to  seek  a 
bright-line  definition  of  what  types  of  action  were  inherently  judicial  and  thus 
had  to  be  performed  within  the  judicial  branch,  rather  than  being  overseen  by 
it.  On  the  basis  of  an  inquiry  into  constitutional  text,  history,  and  the  Court's 
cases,  the  opinion  identified  three  classes  of  cases,  apparently  judicial  in 
character,  that  need  not  be  tried  in  article  III  courts:  cases  heard  before 
territorial  courts  or  the  courts  of  the  District  of  Columbia  (for  which  Congress 
enjoys  plenary  legislative  authority),  cases  properly  assigned  to  courts-martial, 
and  decisions  respecting  claims  against  government  that  Congress  would  -be 
free  to  commit  entirely  to  executive  discretion. 2'"  All  other  federal  adjudicat- 
ing must  be  done  by  article  III  judges. 

The  dissenters^*^  examined  the  same  materials  as  the  plurality  but  came  to 
a  sharply  differing  conclusion:  the  Court's  cases  permitting  the  assignment  of 
judicial  functions  to  other  than  article  III  judges  cannot  be  reconciled  with 
any  theory  of  the  article  that  requires  all  stages  of  certain  types  of  decisions  or 


239.  The  second  argument,  that  bankruptcy  judges  might  be  regarded  as  adjuncts  to  article 
111  courts,  drew  principally  on  the  decisions  in  Crowell  v.  Benson,  285  U.S.  22  (1932),  and  United 
States  V.  Raddatz,  447  U.S.  667  (1980).  The  plurality's  negative  conclusion  was  grounded  chiefly 
in  the  extensive  powers  granted  bankruptcy  judges  over  the  matters  before  them,  which  it 
characterized  as  including  "all  'essential  attributes'  of  the  judicial  power."  458  U.S.  at  84-85.  As 
a  feature  distinguishing  the  Bankruptcy  Act  provisions  from  those  that  had  been  upheld  respect- 
ing workmen's  compensation  commissioners  (Crowell)  or  United  States  magistrates  (Raddatz), 
this  characterization  of  the  scope  of  authority  is  persuasive.  See  Kalaris  v.  Donovan,  697  F.2d 
376,  388  (D.C.  Cir.),  cert,  denied,  103  S.  Ct.  3088  (1983).  Yet  the  more  striking  characteristic  of 
this  argument  is  its  assumption  that  one  must  place  the  agency-adjunct  within  the  judicial  branch. 
If  judicial  and  other  powers  must  be  rigidly  separated,  this  argument  saves  the  "judicial" 
function  only  at  the  cost  of  abandoning  rulemaking  and  executive  functions.  Thus,  this  argument, 
too,  ultimately  demonstrates  the  frustrations  of  applying  a  strict  separation-of-powers  approach 
below  the  three  named  heads  of  government. 

240.  Written  for  himself  and  Justices  Blackmun,  Marshall  and  Stevens. 

241.  458  U.S.  at  64-70. 

242.  Justice  White  wrote  for  the  Chief  Justice  and  Justice  Powell. 
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functions  to  be  conducted  in  article  III  courts.-"  Modeling  their  analysis  on 
Buckley's  inquiry  into  impact  on  function,  the  dissenters  would  have  disap- 
proved the  creation  of  legislative  courts  on  constitutional  grounds  only  if  they 
concluded  that  such  tribunals  threatened  to  emasculate  the  courts,  aggrandiz- 
ing the  authority  of  the  political  branches  at  their  expense  and  depriving 
citizens  of  the  protection  that  can  be  supposed  to  come  from  an  independent 
judiciary's  authority  finally  to  resolve  issues  of  law— that  is,  if  the  use  of 
legislative  courts  threatened  to  disrupt  the  scheme  of  checks  and  balances.  The 
legislative  courts  created  by  the  Bankruptcy  Act  pose  no  such  threat  because 
they  are  specialized,  deal  "with  issues  likely  to  be  of  little  interest  to  the 
political  branches,"^"''  and  are  subject  to  review  by  article  II!  courts  on  terms 
that  protect  the  core  judicial  functions  of  determining  the  meaning  and  appli- 
cation of  law,  and  of  exercising  some  control  over  determination  of  the 
relevant  facts.  Evidently,  however,  the  dissenters'  judgment  that  no  such 
threat  was  present— like  judgments  about  the  impact  of  tort  liabihty  on  the 
performance  of  official  function— is  highly  subjective  and  open  to  debate. 

In  many  respects,  the  opinions  are  astonishing. ^''^  No  majority  of  justices 
could  agree  on  proper  methodology  for  analysis  of  primary  issues  of  constitu- 
tional structure.  Nor  could  a  majority  agree  on  identifying  what  central 
functions  of  the  judicial  branch  Congress  could  not  place  elsewhere,  or  on 
which' materials  to  rely  in  answering  that  question,  or  even  on  whether  a 
coherent  body  of  decision  (using  whatever  referents)  must  ultimately  emerge 
from  a  course  of  decisions.  Three  members  of  the  Court  went  so  far  as  to 
suggest  that  the  justices  could  abandon  the  effort  to  give  meaning  to  the 
Constitution's  words— that  the  development  of  precedent  and  practice  had 
made  it  "too  late"  to  rely  on  the  "simplicity  of  the  principle  pronounced  in 
Art.  III.''^"** 

Ahhough  the  plurality  opinion  did  not  deny  that  Congress's  authority  to 
create  administrative  bodies  is  extensive,  the  Court's  disagreement  whether  (or 
when)  the  judicial  function  can  be  satisfied  by  judicial  oversight  nonetheless 
raised  fresh  questions  about  the  viability  of  statutory  arrangements  for  admin- 
istrative adjudications  long  accepted  as  proper  in  the  presence  of  adequate 
provisions  for  judicial  review.  As  the  plurality  itself  recognized,  only  the  last 
of  the  three  categories  it  identified— the  "public  rights"  doctrine  of  Murray's 


243.  Id.  at  105-13  (White,  J.,  dissenting).  Justices  Rehnquist  and  O'Connor,  concurring, 
limited  themselves  to  the  proposition  that  removal  of  a  case  that  would  otherwise  be  decided  by 
state  common  law  courts  to  federal  bankruptcy  jurisdiciion  required  that  the  federal  court  of 
destination  be  an  article  111  court.  Id.  at  91. 

244.  Id.  at  115  (White,  J.,  dissenting).  At  the  opposite  end  of  the  spectrum  are  criminal 
defendants  and  the  objects  of  intended  speech  regulation,  whose  cases  often  hold  deep  political 

interest. 

245.  Not  the  least  surprising  aspect  of  the  decision  was  the  Court's  assertion  that  it  could 
continue  in  effect  for  an  interim  period  an  allocation  of  judicial  authority  that  it  had  found 
Congress  could  not  constitutionally  enact.  Id.  at  88;  103  S.  Ct.  199  (extension  of  stay  of  mandate); 
103  S.  Ct.  662  (refusal  to  grant  second  extension). 

246.  458  U.S.  at  113  (White,  J.,  dissenting). 
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Lessee  v.  Hoboken  Land  &  Improvement  Co."''— might  permit  avoiding  the 
shadow  thus  cast  on  adjudications  performed  within  "the  executive  Depart- 
ments" or,  at  least,  outside  the  article  III  judiciary.  Under  that  doctrine,  if 
"Congress  would  be  free  to  commit  such  matters  completely  to  nonjudicial 
executive  determination  .  .  .  there  can  be  no  constitutional  objection  to  Con- 
gress's employing  the  less  drastic  expedient  of  committing  their  determination 
to  a  legislative  court  or  an  administrative  agency.""*  But  to  make  administra- 
tive adjudication  turn  on  whether  Congress  could  commit  the  matters  com- 
pletely to  nonjudicial  executive  determination  is  both  insufficient  and  unhelp- 
ful. 

The  Court's  analysis  is  insufficient  because  it  leaves  in  shadow  a  great 
deal  of  administrative  adjudication.  As  the  plurality  seemed  to  recognize  but 
not  confront,  the  whole  point  of  the  "public  rights"  analysis  was  that  no 
judicial  involvement  at  all  was  required— executive  determination  alone  would 
suffice.-"**  If  the  availability  of  judicial  review  is  a  due  process  requisite  of 
some  administrative  adjudications— and  the  cases  seem  to  be  telling  us  that  it 
js25o_the  "public  rights"  analysis  does  not  support  the  initial  administrative 
determination  in  those  cases. ^^^ 

The  plurality's  analysis  is  unhelpful  because  it  avoids  the  central  question 
in  the  case:  if  article  III  control  by  judicial  review  is  constitutionally  satisfac- 
tory for  resolution  of  disputes  concerning  public  rights  that  could  not  be  made 
subject  to  wholly  executive  disposition— a  point  thought  to  have  been  passed 
long  ago — why  is  it  not  equally  satisfactory  for  the  resolution  of  disputes 
concerning  the  bankruptcy  laws?  The  difficulty  is  heightened  by  the  apparent 
agreement  by  plurality  and  dissent  that  in  congressionally  created  programs 
Congress  can  assign  adjudication  to  agencies,  not  article  III  courts,  when  the 
dispute  is  between  the  government  and  private  citizens. ^^^ 

This  is  not  the  place  to  work  out  a  theory  of  judicial  task  under  article  III 
that  distinguishes  fully  among  those  settings  in  which  article  III  courts  must 
perform  their  functions  de  novo,  those  in  which  article  III  courts  must  be 
involved  at  least  to  the  extent  of  supervision  of  other  tribunals'  results,  and 
those  in  which  article  III  courts  need  not  be  involved  at  any  stage. ^^^  What 


247.  59  U.S.  (18  How.)  272  (1885). 

248.  458  U.S.  at  68  (citation  omitted). 

249.  The  plurality  hinted  at  the  necessity  of  judicial  review  to  support  some  types  of 
administrative  adjudication,  id.  at  69  n.23,  but  failed  to  see  how  that  cut  against  reliance  on  the 
"public  rights"  doctrine. 

250.  Goldberg  v.  Kelly,  'S91  U.S.  254  (1970),  repudiated  the  corresponding  proposition— that 
since  government  didn't  have  to  create  welfare  programs  it  was  free  to  adopt  whatever  procedures 
it  might  wish  for  denying  welfare  claims— while  broadly  indicating  the  constitutional  necessity 
that  judicial  review  be  available.  See  also,  e.g.,  Atlas  Roofing  Co.  v.  Occupational  Safey  &  Health 
Review  Comm'n,  430  U.S.  442  (1977)  (administrative  assessment  of  civil  penalty). 

251.  Nor  can  the  agency-as-adjunct  argument  be  made  without  embracing  an  equally  large 
contradiction.  See  supra  note  239. 

252.  458  U.S.  at  80  (plurality);  id.  at  94  (White,  J.,  dissenting).  One  would  think,  however, 
that  judicial  impartiality  is  even  more  important  when  one  party  is  the  government  than  when  not. 

253.  See  Monaghan,  supra  note  127,  at  18-20  (discussing  Crowell  and  Northern  Pipeline). 
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must  be  evident,  however,  is  that  the  second  of  these  sets  can  no  longer  be 
treated  as  empty,  whatever  may  once  have  been  the  case."^  And  if  it  is  not 
empty,  the  "pubHc  rights"  doctrine  cannot  provide  valid  responses  to  separa- 
tion-of-powers  questions  involving  the  judiciary.  The  central  test  to  determine 
the  appropriateness  of  an  administrative  structure  must  be  the  effectiveness  of 
a  relationship  with  article  III  courts  to  achieve  the  ends  sought  by  article  III, 
rather  than  the  placement  of  a  function  in  article  III.  This  will  be  so  whether 
one  analyzes  that  relationship  with  a  political  impact  test  of  the  sort  offered 
by  Justice  White,  an  historical  analysis  seeking  out  those  questions  most 
closely  associated  with  jury  and/or  judicial  decision,  a  comparison  of  regula- 
tory regimes  with  the  judicially  administered  remedies  they  replace,  or  some 
other  alternative.  While  it  seems  entirely  possible  to  defend  the  result  in 
Northern  Pipeline  on  some  suc!i  terms, '""  the  plurality  approach  reopens 
doors  long  thought  nailed  shut.  We  have  in  fact  agreed  that  the  review 
relationship  is  adequate  lo  assure  article  III  protections  in  all  but  the  most 
extraordinary  of  situations,  including  many  in  which  that  relationship  could 
not  constitutionally  be  dispensed  with.^^^  Seen  in  this  light,  the  plurality's 
assurances  that  administrative  adjudications  were  not  put  in  doubt  by  its 
approach  to  Northern  Pipeline  ring  hollow;  that  a  separation-of-powers  argu- 
ment could  not  be  employed  without  casting  so  much  doubt  on  central  ar- 
rangements of  government  long  thought  secure  suggests  the  difficulty  of  that 
approach. 

3.  INS  V.  Chadha.  —  Equally  large  questions  were  raised  about  settled 
arrangements  of  government  and  the  viabiHty  of  "separation  of  powers"— in 
this  case,  respecting  the  activities  of  article  II  legislators,  rather  than  article  I 
judges— by  the  decision  last  Term  in  INS  v.  Chadha,'^^''  the  legislative  veto 
case.  It  is  some  indication  of  the  disarray  in  the  Court  respecting  separation- 
of-powers  issues  that  the  three  opinions  reaching  the  constitutional  issues  in 
Chadha,  deeply  differing  with  one  another  on  both  approach  and  outcome, 
were  written  by  the  three  justices  who  had  joined  the  previous  term's  dissent  in 
Northern  Pipeline.  I  have  written  at  some  length  elsewhere^'^'*  about  the  diffi- 


254.  That  is,  for  some  of  the  cases  we  have  been  sweeping  in  under  the  "pubhc  rights"  label, 
due  process  considerations  would  prevent  Congress  from  leaving  non-article  Ml  actors  free  of  the 
control  of  judicial  review. 

255.  Thus  justices  Rehnquist  and  O'Connor  suggested  that  the  displacement  of  common  law 
cases  from  state  courts  of  ordinary  jurisdiction  to  a  federal  bankruptcy  tribunal  requires  the  use 
of  article  111  tribunals  in  light  both  of  the  character  of  the  cases  and  the  special  considerations  that 
come  into  play  when  state  authority  is  displaced.  458  U.S   at  90-91. 

256.  One  need  consider  only  the  disappearance  of  the  "constitutional  fact"  question  from 
contemporary  teaching  and  thinking  about  administrative  law,  once  the  Court's  decision  in  St. 
Joseph  Stock  Yards  Co.  v.  United  States.  298  U.S.  38  (1936),  and  widespread  use  of  administra- 
tive law  judges  had  settled  issues  about  the  possible  objectivity  of  administrative  fact-finding.  See 
also  Monaghan,  supra  note  127,  at  18-20. 

257.  103  S.  Ct.  2764  (1983). 

258.  Strauss,  supra  note  5.  v 
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culties  of  the  several  opinions'"^**  in  that  case.  There,  I  sought  to  show  the 
importance  of  a  distinction  no  justice  had  observed,  between  use  of  the  veto  in 
matters  affecting  direct,  continuing,  pohtical,  presidential-congressional  rela- 
tions and  use  of  the  veto  in  a  regulatory  context.  I  argued  that  the  Court  had 
to  reach  only  the  latter  situation  and  that  only  that  situation  presents  the 
constitutional  difficulties  that  troubled  the  Court.  Here,  my  purpose  is  to 
focus  on  the  implication  of  the  Court's  failure  to  make  that  distinction  for  the 
choice  between  the  separation-of-powers  and  checlcs-and-balances  models  in 
assessing  congressional  arrangements  for  governmental  structure.  The 
Chadha  majority's  invocation  of  the  compartmentalization  inherent  in  "sepa- 
ration of  powers"  cast  doubts  that  it  struggled  to  dispel  on  the  continued 
viability  of  agency  rulemaking;  attention  to  checks-and-balances  issues  could 
have  resolved  the  case  without  imposing  that  doubt — or,  for  that  matter, 
undercutting  the  utility  of  the  legislative  veto  in  the  political  context. 

Jagdish  Chadha  was  a  deportable  alien  found  by  an  immigration  judge  of 
the  Department  of  Justice's  Immigration  and  Naturalization  Service  (the 
Department)  to  have  established  a  claim  to  a  compassionate  suspension  of 
deportation  under  section  244  of  the  Immigration  and  Nationality  Act.^**" 
Under  that  statute,  refusals  so  to  find  are  subject  to  judicial  review  while 
favorable  findings  are  to  be  transmitted  to  Congress,  to  take  effect  only  if 
neither  the  Senate  nor  the  House  of  Representatives  repudiates  them  by 
resolution  during  the  two  sessions  following.^*"  In  Mr.  Chadha's  case,  the 
House  adopted  such  a  resolution  at  the  last  possible  moment,  without  printed 
text,  debate,  or  significant  explanation.  The  issue  before  the  Court^**-  was  the 
validity  of  that  resolution — thac  is,  of  what  might  be  described  as  the  condi- 
tion Congress  attached  in  conferring  on  immigration  judges  the  authority  to 
suspend  deportations.  This  problem  had  two  aspects:  the  first,  unimportant 
here,  was  whether  the  "legislative  veto"  regime  must  meet  the  formal  consti- 
tutional requisites  for  legislation,  bicameral  consideration  and  presentment  to 
the  President  for  possible  veto;^**^  the  second  was  whether  the  regime  violated 


259.  The  Chief  Justice,  writing  for  himself  and  five  others,  found  the  legislative  veto 
unconstitutional  in  an  opinion  broadly  indicting  all  such  provisions;  Justice  Powell,  writing  for 
himself,  would  have  decided  the  case  on  grounds  applicable  principally  to  this  statute;  Justice 
White  dissented  in  an  opinion  that  seemed  unqualifiedly  supportive  of  the  legislative  veto.  Justice 
Rehnquist  also  dissented,  but  on  the  nonconstitutional  ground  that  (in  his  view)  the  suspension 
and  legislative  veto  provisions  of  the  statute  were  not  severable,  so  that  effective  relief  could  not 
be  given  to  Chadha. 

260.  8  U.S.C.  §  1254  (1982). 

261.  This  mechanism — the  occasion  for  111  out  of  230  legislative  vetoes  ever  exercised  by 
Congress  under  any  statute  through  the  summer  of  1982 — had  been  adopted  to  substitute  for  a 
prior  practice  of  granting  all  such  relief  through  private  bills  passed  by  the  Congress,  while 
maintaining  congressional  control.  See  Smith  &  Struve,  Aftershocks  of  the  Fall  of  the  Legislative 
Veto,  69  A.B.A.  J.  1258  (1983). 

262.  A  number  of  procedural  hurdles  not  relevant  here  had  to  be  passed  before  the  Court 
could  reach  the  merits. 

263.  The  majority's  reasoning  on  that  point  was  conclusory.  Of  course  the  formal  require- 
ments must  be  met  before  Congress  can  adopt  some  new  statement  of  affirmative  principle  as  law 
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the  separation  of  powers  by  granting  to  Congress  functions  reserved  to  the 
President  or  the  courts. 

In  finding  such  a  violation,  the  majority  opinion  strikingly  returns  to  the 
formalities  of  Humphrey's  Executor  at  the  same  time  as  it  repudiates  the 
particular  use  to  which  they  were  put  in  that  case.  Although  denying  any 
purpose  to  suggest  that  the  three  branches  of  government  are  "hermetically 
sealed,"  the  opinion  makes  its  dominant  metaphor  an  expression  of  fear  lest 
the  "hydraulic  pressures"  of  power-seeking  burst  the  boundaries  of  each 
branch's  appropriate  function — a  palpable  evocation  of  the  "air-tightness"  of 
the  Myers-Humphrey's  Executor  approach. ^^^  Where  the  Humphrey's  Execu- 
tor Conri  accomplished  its  ends  by  placing  "quasi-adjudication"  and  "quasi- 
legislation"  outside  the  executive  branch,  however,  the  Chadha  majority 
identifies  both  as  executive  branch  activities'**^' — a  characterization  consistent 
with  Buckley  v.  Valeo^^^ — and  thus  finds  a  significant  question  whether  Con- 
gress has  usurped  the  President's  power. 

Note  that  the  decision  here  subjected  to  congressional  review  cannot 
easily  be  characterized  as  the  President's:  it  was  made  in  the  first  instance  by  a 
civil  servant  strongly  protected  against  political  interference  in  his  judgment 
and  required  by  statute  to  decide  the  case  before  him  "on  the  record. "^''^  The 
difference  between  decisions  that  are  explicitly  presidential  and  those  that  are 
not  is  that  the  compartmentalization  inherent  in  the  separation-of-powers  idea 
is  an  essential  element  of  the  framer's  plan  only  for  the  former.  Special 
questions  are  raised  when  the  acting  body  is  one  of  the  named  actors  of  the 
Constitution — Congress,  President,  and  Supreme  Court — who  occupy  the 
apex  of  power  and  whose  excesses  are  for  that  reason  the  most  greatly  to  be 


binding  upon  tVie  citizenry  or  the  government.  The  problem  for  the  case  was  to  determine  whether 
they  properly  apply  to  a  standardless,  contentless  expression  of  disapproval  of  an  immigration 
judge's  decision,  with  no  possibility  of  expressing  more  than  a  simple  negative  as  to  the  (pro- 
posed) suspension  of  a  particular  deportation  order  whose  validity  had  been  made  conditional  on 
the  failure  of  either  house  to  express  such  a  negative.  The  Chief  Justice's  majority  opinion  solves 
the  problem  by  treating  the  immigration  law  judge's  action  and  the  House  resolution  as  distinct 
legal  acts — as  //the  suspension  were  a  final  act,  then  reversed  by  the  resolution.  He  is  thus  enabled 
to  characterize  what  the  House  did  in  Chadha's  case  as  "altering  .  .  .  legal  rights,"  103  S.  Cl.  at 
2784,  and  hence  (in  his  view)  within  the  requirements  of  bicameralism  and  presentment.  Vet, 
under  the  statutory  scheme  as  Congress  enacted  it,  Chadha's  technical  right  to  remain  in  the 
country  could  not  be  conferred  by  the  INS  alone;  it  is  conferred  if  the  INS  acts  and  then  neither 
house  of  Congress  does.  To  say  that  he  has  acquired  a  right  that  the  House  is  now  purporting  to 
take  away  is  to  assert  the  desired  conclusion,  not  to  reason  to  it.  See  generally  Strauss,  supra  note 
5. 

264.  103  S.  Ct.  at  2784;  see  supra  text  accompanying  notes  149-50. 

265.  103  S.  Ct.  at  2785  n.l6. 

266.  See  supra  text  accompanying  notes  177-85. 

267.  Immigration  judges  are  neither  statutory  administrative  law  judges  nor  bound  (in  terms) 
by  the  Administrative  Procedure  Act,  5  U.S.C.  §§  551,  553-710  (1982);  see  Marcello  v.  Bonds, 
349  U.S.  302.  309  (1955).  Nevertheless,  they  serve  under  statutes  and  well-established  rules  and 
administrative  arrangements  providing  equivalent  safeguards  from  political  oversight.  See  8 
U.S.C.  §  1252(b)  (1982);  lA  C.  Gordon  &  H.  Rosenfield,  Immigration  Law  and  Procedure  §  5.7 
(1982);  2  id.  §  8.12(b)  (1983). 


859 


636  COLUMBIA  LAW  REVIEW  [Vol.  84:573 

feared.  It  is  the  potential  powerfulness  of  those  heads  of  government  that 
gives  special  meaning  to  the  formalities  of  the  document.  For  the  inferior 
parts  of  government,  subject  to  law  and  the  webs  of  control  woven  by  all  three 
of  the  named  heads, ^®*  the  same  risks  do  not  arise;  agency  actions  are  of  lesser 
concern  than  the  President's  for  just  this  reason.  Presidential  actions  are  more 
threatening  to  the  stability  and  balance  of  government,  to  the  containment  of 
power  at  its  apex,  than  any  authority  given  an  agency  under  partial  control  of 
all  three  named  heads  of  government  is  likely  to  bc^****  For  the  agencies,  the 
questions  of  relationship  suggested  hy  Buckley  and  Nixon  v.  Administrator  of 
General  Services  have  greater  constitutional  significance. 

The  problem  with  using  a  compartmentalization  approach  below  the  very 
apex  of  government  is  illustrated  by  the  trouble  the  majority  encountered  in 
rationalizing  agency  rulemaking.  Reconciling  the  proposition  that  an  action 
that  alters  legal  rights  is  "legislative  in  purpose  and  effect"  with  its  characteri- 
zation of  rulemaking  as  an  executive  function^^°  posed  the  same  difficulties 
for  the  Court  as  it  had  had  to  face,  in  the  context  of  agency  adjudication,  in 
Northern  Pipeline.  "To  be  sure,"  the  Court  acknowledged,  "rule  making  .  .  . 
may  resemble  'lawmaking,' "^'^i — indeed,  from  the  familiar  perspectives  of 
administrative  law,  the  end  product  of  rulemaking  resembles  lawmaking  far 
more  than  did  the  House  Resolution  in  Chadha.  But,  asserts  the  Court,  since 
the  President  is  doing  it,  it  is  not  "lawmaking":  "'[T]he  President's  power  to 
see  that  the  laws  are  faithfully  executed  refutes  the  idea  that  he  is  to  be  a 
lawmaker, '""2  quoting  Justice  Black's  troubling  majority  opinion  in  Youngs- 
town  Sheet  &  Tube.  Both  halves  of  this  proposition — that  the  President 
himself  is  acting  when  an  agency  adopts  a  rule,  and  that  the  activity  is  not 
"lawmaking" — are  seriously  problematic. 

The  very  purpose  of  delegation  is  to  permit  the  delegate  to  create  legally 
binding  prescriptions — that  is,  to  act  as  if  it  were  a  legislature,  albeit  within 
legislatively  created  substantive  and  procedural  constraints.  Of  course  the 
agencies  are  lawmakers,  in  any  conventional  sense  of  the  term,  when  they 
engage  in  rulemaking  pursuant  to  statutory  authorization."^  If  the  President 

268.  For  the  immigration  judge,  one  such  control  might  be  judicially  enforced  apoliticality. 
For  example,  many  would  think  Chadha  would  have  had  a  cogent  complaint  had  the  President 
called  the  Attorney  General  on  the  telephone  and  instructed  him  to  tell  the  sitting  immigration  law 
judge  that  Chadha's  deportation  order  was  not  to  be  suspended,  because  the  President  had 
concluded  that  the  statutory  criteria  were  not  met;  it  would  be  asserted  that  Congress  had  validly 
delegated  the  function  of  on-the-record  decision  to  the  immigration  law  judge,  irrespective  of 
"where"  in  government  he  might  be  placed.  See  supra  text  accompanying  notes  199-206. 

269.  See  supra  note  154. 

270.  Chadha,  103  S.  Ct.  at  2784,  2785  n.l6. 

271.  Id.  at  2785  n.l6. 

272.  Id.  (quoting  Youngstown  Sheet  &  Tube  Co.  v.  Sawyer,  343  U.S.  579,  587  (1952)).  As 
Professor  Bruff  has  pointed  out,  the  opinion  must  be  understood  as  the  product  of  a  context  in 
which  no  issue  of  delegation  was  involved.  "Justice  Black's  separation  of  powers  analysis  was 
sufficient  to  dispose  of  the  case  at  hand,  but  it  was  unduly  simplistic.  His  broad  dictum  ...  is 
refuted  by  the  reality  of  executive  power  under  most  legislation."  Bruff,  supra  note  47,  at  472. 

273.  Indeed,  in  recent  contexts  the  Court  has  stressed  this  point  by  insisting  on  explicit 
statutory  authorization  for  any  agency  seeking  to  adopt  "legislative"— that  is,  legally  binding- 
rules.  See,  e.g.,  Chrysler  Corp.  v.  Brown,  441  U.S.  281,  302  (1979). 
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is  himself  engaging  in  rulemaking  under  delegation,  then  the  argument  that 
"lawmaking"  is  restricted  to  the  legislative  branch  is  in  serious  difficulty. '^■''' 
The  Court  seems  to  make  the  Youngstown  passage  mean:  "The  President 
does  not  act  legislatively  because  he  is  the  chief  executive;  the  House  does, 
because  it  is  part  of  Congress.  What  the  President  does  is  ipso  facto  executive; 
what  the  Congress  does,  legislative. "^''^  The  Court  identifies  agency  rulemak- 
ing with  presidential  rulemaking;  it  then  asserts  that,  because  the  President 
can  only  act  executively,  rulemaking  is  safe  from  any  claim  that  requirements 
of  presentment  or  bicameralism  apply— however  like  lawmaking  it  is. 

Freeing  ourselves  of  the  equation  of  presidential  with  agency  action 
would  make  it  possible  both  to  acknowledge  the  lawmaking  character  of 
rulemaking  and  to  place  it  in  the  constitutional  structure  in  ways  that  promise 
continued  adherence  to  the  basic  values  of  the  constitutional  scheme.  Con- 
gressional delegations  of  regulatory  authority  are  most  often  made  not  to  the 
President,  but  to  some  executive  branch  or  independent  agency.  It  is,  to  say 
the  least,  not  at  all  clear  that  the  President  is  entitled  to  participate  in  the 
proceedings  of  these  bodies  to  the  extent  suggested  by  calling  him  the  dele- 
gate."** Since  rulemaking  may  seem  especially  problematic  when  it  is  in  fact 
performed  by  the  President,  one  ought  not  rush  to  identify  an  agency  with 
him  when  its  functions  remain  generally  in  the  control  of  all  three  branches  of 
government.  Treating  an  agency  as  if  it  were  inevitably  "here"  or  "there" 
tends  to  create  the  logical  puzzles  we  have  seen  the  Court  working  so  hard  to 
avoid. ^'^'^ 

Suppose  the  Court  had  been  willing  to  dissociate  the  agency  from  the 
President  and  had  focused  primarily  on  the  question  of  the  relationships 
between  the  agency  and  the  three  named  heads  of  constitutional  authority. 
From  that  perspective  the  legislative  veto  issue  might  have  looked  rather 
different.  The  question  would  then  be  what  impact  the  legislative  veto  could 


274.  Reconsider,  in  this  light,  the  Court's  negative  reaction  to  the  delegation  in  the  National 
Industrial  Recovery  Act,  see  supra  text  accompanying  note  148,  and  its  emphatic  statement  in 
Humphrey's  Executor,  on  the  same  day  it  took  that  action,  that  precisely  because  the  agency  was 
acting  quasi-judicially  and  quasi-legislatively,  it  was  "in"  the  legislative  and  judicial  branches, 
and  "no  part"  of  the  executive  branch.  See  supra  notes  148-53  and  accompanying  text. 

275.  Another  suggestion  that  the  Court  intends  this  approach  is  found  in  a  repeated  "pre- 
sumption" that  a  governmental  body  is  acting  within  its  delegated  sphere.  See  Chadha,  103  S.  Ct. 
at  2784. 

276.  See,  e.g..  United  States  v.  Nixon,  418  U.S.  683,  694-96  (1974)  (departmental  regulation 
freed  special  prosecutor  from  direction  by  President  in  prosecutorial  choices,  a  quintessentially 
executive  activity);  Sierra  Club  v.  Costle,  657  F.2d  298,  405-08  (D.C.  Cir.  1981)  (discussion  of 
presidential  participation  in  rulemaking).  For  further  discussion,  see  Nathanson,  supra  note  30,  at 
1099-109;  Strauss,  supra  note  5,  at  807-12;  Verkuil,  supra  note  55,  at  963-70. 

277.  The  Chadha  Court  came  close  to  realizing  the  problems  of  a  formal  separation-of- 
powers  analysis  when  it  distinguished  the  Department  of  Justice's  action  from  the  House  of 
Representatives*  by  invoking  the  functional  consideration  that  the  Department's  actions  had  been 
authorized,  and  consequently  limited,  by  a  statute.  103  S.  Ct.  at  2785  n.l6.  That  faet,  with  the 
attendant  processes  of  review,  made  the  bicameral  process  unnecessary  as  a  check.  Understood  as 
a  proposition  that  the  actions  of  the  Department  of  Justice  were  not  a  matter  of  concern  precisely 
because  they  were  not  the  President's  but  the  actions  of  a  subordinate  part  of  government,  this 
distinction  may  be  helpful. 
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be  expected  to  have  on  the  President's  own  relationship  with  the  agency  and, 
in  particular,  on  his  claim  to  function  as  the  sole  head  of  government.  A  veto 
mechanism  need  not  defeat  such  a  claim;  indeed,  the  more  it  seemed  that  the 
action  being  taken  was  fairly  to  be  characterized  as  the  President's  own,  the 
less  objectionable  the  veto  might  be.  From  a  checks-and-balances  perspective, 
the  need  for  cross-checking  institutions  of  control  is  the  more  urgent  where 
authority  is  to  be  exercised  by  one  of  the  named  heads  of  government.  For 
example,  in  the  reorganization  context  it  might  readily  be  argued  that  Con- 
gress could  afford  to  confer  the  authority  to  initiate  restructuring  of  govern- 
ment on  the  President  only  if  it  reserved  the  counterbalancing  possibility  of 
"legislative  veto"  disapproval.  The  President,  gaining  the  initiative  through 
the  authorizing  legislation,  would  hardly  lose  in  the  exchange."* 

Where  the  action  clearly  is  not  the  President's,  on  the  other  hand,  the 
legislative  veto  begins  to  appear,  not  as  a  device  for  sharing  enlarged  responsi- 
bility within  government,  but  as  a  means  for  enhancing  congressional  political 
controls  at  the  expense  of  presidential  ones.  At  least  within  a  certain  range,  we 
have  seen  that  Congress  readily  can  exclude  the  President  from  political 
control  of  regulatory  outcomes. ^'^'^  Yet  the  rationale  for  these  measures,  and 
for  the  apparent  offense  they  give  to  the  President's  claim  to  serve  as  the 
unitary  head  of  executive  government,  equally  requires  that  Congress  exclude 
itself  from  such  controls.  A  measure  that  enhances  Congress's  poHtical  con- 
trols while  isolating  the  President  would  threaten  both  his  position  as  unitary 
head  of  government,  and  his  continuing  capacity  to  function  as  a  political 
counterweight  to  Congress.  Thus,  in  Chadha,  Congress's  reserved  power  to 
disapprove  a  proposed  suspension  is  made  even  more  problematic  by  the  "on- 


Taken  as  an  assertion  of  the  difference  between  the  necessary  controls  over  the  actions  of  the 
President  and  those  over  the  actions  of  the  Congress,  however,  the  Court's  argument  proves  too 
much.  The  House's  action,  no  less  than  the  Department's,  was  authorized  and  limited  by  a 
statute,  and  could  occur  only  within  its  terms — subject,  no  doubt,  to  judicial  correction  if  they 
were  exceeded. 

If,  for  example,  the  House  had  sought  to  act  after  the  statutory  time  had  expired,  or  to  attach 
a  condition  to  Chadha's  remaining,  it  seems  clear  that  habeas  corpus  would  have  relieved  him  of 
any  deportation  order  and  established  his  right  to  permanent  residence.  That  the  House's  judg- 
ment within  those  bounds  did  not  have  to  be  explained  and  was  not  open  to  review  suggests  other 
bases  upon  which  the  statutory  mechanism  could  be  questioned.  See  Strauss,  supra  note  5,  at  799. 
However,  it  is  hard  to  understand  how  these  difficulties  turn  the  House's  exercise  of  its  very 
limited  options  into  a  "legislative"  act.  The  judgment  suspending  Mr.  Chadha's  deportation 
order  was  equally  free  of  the  possibility  of  review  (unless  in  the  Congress,  pursuant  to  the  act), 
even  if  entered  in  an  entirely  unauthorized  manner — for  example,  in  response  to  a  bribe,  or,  less 
dramatically,  without  considering  one  of  the  required  factors  or  in  consideration  of  an  irrelevant 
one.  The  Chadha  Court  did  not  find  in  this  a  reason  to  regard  the  Department's  action  to  be 
legislative;  indeed,  it  seemed  to  take  reassurance  from  the  fact  that  the  most  lawless  of  acts  by  the 
INS  suspending  an  otherwise  valid  deportation  order  would  not  be  subject  to  correction  in  any 
forum.  103  S.  Ct.  at  2787  n.2l. 

278.  See  Strauss,  supra  note  5,  at  815.  For  an  indication  of  the  troubFe  sown  by  the  Court's 
approach,  compare  EEOC  v.  Allstate  Ins.  Co.,  570  F.  Supp.  1224  (S.D.  Miss.  1983),  with  Muller 
Optical  Co.  V.  EEOC,  33  Fair  Empl.  Prac.  Cas.  (BNA)  420  (W.D.  Tenn.  Nov.  10,  1983). 

279.  See  supra  text  accompanying  notes  199-206. 


862 

1 984]  A  GENCIES '  PLA  CE  IN  GO  VERNMENT  639 

the-record"  regime  within  the  Department  that  impairs  direct  presidential 
control.  If  the  President  is  excluded  from  directing  that  a  given  rule  be 
adopted,  amended,  or  rejected  while  Congress  is  able  to  assert  that  authority, 
one  has  lost  the  intended  focus  of  responsibility  and  balance. 

Viewed  in  another  light,  such  a  use  of  the  legislative  veto  is  an  end  run 
around  the  President's  claim  to  participate  in  legislative  action  through  his 
own  veto;  if  Congress  could  by  a  single  legislative  act  establish  a  body  subject 
to  its  political  domination  and  free  of  presidential  control  for  the  adoption  of 
positive  law,  then  the  engine  for  veto  avoidance  would  have  been  defined.  The 
difference  between  this  view  and  what  the  Court  appeared  to  be  doing  in 
Chadha  lies  precisely  in  the  amount  of  attention  given  the  actual  role  of  the 
President  in  the  action  made  the  subject  of  a  possible  legislative  veto.  Under 
this  view,  it  is  not  the  veto  alone,  but  the  veto  in  conjunction  with  the 
congressional  delegation  of  power  away  from  the  President— the  assertion  of 
differential  claims  to  political  control  favoring  the  Congress  and  tending  to 
create  a  multiheaded  executive— that  is  the  objectionable  measure.  Note  that 
it  is  not  necessary  in  this  analysis  to  know  where  in  government  the  agency  is 
located,  or  how  to  characterize  the  function  it  is  performing. 

*     *     * 

The  preceding  review  of  the  existing  institutions  of  American  government 
and  of  the  body  of  textual,  contextual  and  interpretational  constraints  bearing 
upon  them  should  cast  doubt  on  the  idea  that  our  Constitution  requires  that 
the  organs  of  government  be  apportioned  among  one  or  another  of  three  neat 
"branches,"  giving  each  a  home  in  one  and  merely  the  possibility  of  relations 
with  the  others.  President,  Congress  and  Supreme  Court  are  undoubtedly  to 
be  distinct  in  form  and  in  function;  below  that  level  the  text  does  not  speak, 
sharp  distinctions  are  frequently  hard  to  find  in  fact,  and  the  Court's  occa- 
sional efforts  to  find  them  in  theory  have  repeatedly  led  to  embarrassments. 

Thus  to  recognize  that  most  of  administrative  government-^"  lies  outside 
the  constitutionally  defined  structure  would  not  defeat  the  purposes  either  of 
separation  of  powers  or  of  the  system  of  checks  and  balances.  The  notions  of 
checks  and  balances  and  (as  an  identifier  of  strong  claims  to  attenuate  political 
controls  across  the  board)  separation  of  functions  are  more  vital  in  under- 
standing the  place  of  agencies  in  government.  So  long  as  separation  of  powers 
is  maintained  at  the  very  apex  of  government,  a  checks-and-balances  inquiry 
into  the  relationship  of  the  three  named  bodies  to  the  agencies  and  each  other 
seems  capable  in  itself  both  of  explaining  fully  the  results  of  past  inquiries  into 
the  permissible  structures  of  government  below  its  apex,  and  of  preserving  the 
framers'  vision  of  a  government  powerful  enough  to  be  efficient,  yet  suffi- 
ciently distracted  by  internal  competition  to  avoid  the  threat  of  tyranny.  This 
approach  reflects  common  political  science  and  presidential  perceptions  of  the 
way  government  actually  works  without  the  evident  conceptual  embarrass- 
ments of  "the  qualifying  'quasi.' "^*' 


280.  See  supra  note  1 1 . 

281.  See  supra  note  16. 
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A  focus  on  checks  and  balances  could  tend  to  emphasize  struggles  among 
the  three  branches  for  positions  of  control,  and  to  ratify  the  bureaucrat's 
sense  that  he  constitutes  a  legitimate  fourth  force  in  government,  making 
control  that  much  harder.  Such  a  focus  would  be  consistent  with  article  II's 
references  to  the  President,  rather  than  an  executive  branch,  a  limitation 
which  seems  to  have  figured  so  prominently  in  the  result  in  Nixon  v. 
Fitzgerald.  This  approach  might  also  provide  the  means  that  many  have 
sought  to  understand  the  administrative  functions  of  government  without 
requiring  either  radical  dissociation  of  agencies  from  the  controlling  institu- 
tions outlined  in  the  constitutional  text^*^  or  total  abnegation  of  judicial 
control  over  congressional  choices  respecting  governmental  structure.'*^  Em- 
phasizing the  preservation  of  unresolved  tension  among  the  named  branches 
also  aids  in  understanding  the  allocation  of  control  authority  and  control 
mechanisms  as  between  the  President  and  Congress.  If  the  question  is  how 
much  control  the  President  must  be  permitted  to  exercise,  this  model  under- 
scores the  absence  of  any  significant  distinctions  between  the  independent 
commission  and  most  if  not  all  executive  departments.  There  remains  a  single 
President  as  the  politically  responsible  head  of  law-administration. 

III.  "Checks  and  Balances"  as  a  Limit  on  Congress's 
Authority  to  Create  the  Structure  of  Government 

This  Part  of  the  essay  supposes  that  government  agencies  charged  with 
administering  public  law  are  not  to  be  regarded  as  having  been  placed  in  one 
or  another  branch  but  rather  exist  as  subordinate  bodies  subject  to  the  con- 
trols of  all  three.  Having  thus  put  the  agencies,  in  some  sense,  "out"  of  the 
executive  branch,  perhaps  the  most  pressing  question  that  remains  is  what  if 
any  relationship  between  an  agency  and  the  President  might  Congress  (and  the 
courts)  still  be  required  to  honor.  The  issue  what  constraints  exist  on  Congress 
in  giving  structure  to  government  is  thus  to  be  assessed  under  the  somewhat 
elusive  checks-and-balances  approach  partially  adopted  in  Buckley  and  Nixon 
V.  Administrator  of  General  Services. ^^* 

From  the  text,  three  principal  constraints  emerge:  that  the  President  must 
appoint  at  least  the  head  of  any  agency  doing  the  work  of  government;  that 
the  agency  in  doing  that  work  must  have  a  relationship  with  the  President 
consonant  with  his  obligation  to  see  to  the  faithful  execution  of  all  laws;^®^ 
and  that,  in  particular,  the  President  must  have  the  authority  to  demand 


282.  See,  e.g.,  Grundstein,  supra  note  11. 

283.  Cf.  Choper,  discussed  supra  note  194. 

284.  See  supra  text  accompanying  notes  171-98. 

285.  One  need  not  force  a  choice  between  the  active  and  caretaker  views  of  the  Presidency, 
E.  Corwin,  supra  text  accompanying  note  125,  to  observe  that  both  imply  some  relationship  with 
the  chief  executive  consistent  with  his  position  as  chief  executive.  However  much  the  authority  to 
decide  might  be  put  in  the  agency  itself,  a  capacity  to  place  it  there  does  not  imply  the  further 
step— deeply  destructive  of  the  constitutional  scheme — of  placing  it  there  subject  to  the  political 
supervision  of  others  than  the  President. 
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written  reports  of  the  agency  prior  to  its  action  on  matters  within  its  compe- 
tence, with  the  strong  impHcation  that  consultation  if  not  obedience  will 
ensue.  Central  to  the  overall  judgments  of  the  Constitution,  and  reflected  in 
these  textual  passages,  is  the  elementary  judgment  that  we  were  to  have  a 
unitary,  politically  responsible  head  of  government,  possessed  of  sufficient 
independent  authority  to  serve  as  an  enduring  counterweight  to  the  political 
muscle  of  Congress.  Arrangements  destructive  of  such  a  role — whether  creat- 
ing a  "multiple  executive,"  defeating  the  possibility  of  presidential  political 
responsibiUty  for  the  work  of  government,  or  threatening  the  President's 
continuing  capacity  to  resist  the  Congress — are  for  this  reason  suspect. 

This  Part  argues  that  these  constraints  at  a  minimum  require  that  Con- 
gress observe  a  principle  of  parity  in  its  treatment  of  the  possibility  of  political 
control  of  agency  action  by  itself  and  by  the  President.  Fairness  and  separa- 
tion-of-/M«c//o/75  considerations  may  often  support  exclusion  of  an  agency  or 
at  least  certain  types  of  agency  action  from  the  domain  of  politics  generally. 
However,  Congress  cannot  expect  to  reserve  political  oversight  for  itself 
without  recognizing  corresponding  oversight  responsibilities  in  the  President. 
Yet  parity  is  a  minimum;  the  President  by  virtue  of  his  office  as  chief  execu- 
tive may  be  able  to  claim  relationships  beyond  the  constraints  of  parity. 
Recognition  by  the  courts  of  a  constitutionally  based  claim  of  executive 
privilege — that  is,  of  private  communication  with  agencies  directly  responsible 
for  law-administration — is  the  most  obvious  example  of  such  a  claim.  A  more 
controversial  claim  would  be  for  a  requirement  that  Congress  recognize  presi- 
dential authority  to  resolve  or  mediate  at  least  some  types  of  internal  policy 
disputes — for  example,  those  placing  separate  agencies  in  direct  confrontation 
with  each  other— or  requiring  judgments  beyond  a  particular  agency's  ordi- 
nary responsibility  and  expertise. 

The  extent  to  which  the  President  must  have  ultimate  decisional  control 
over  all  executive  actions  is  also  a  function  of  the  constitutional  history.  The 
rejection  of  the  Sherman  position,  envisioning  a  multi-headed  executive  domi- 
nated by  Congress,^*®  provides  a  reference  point  at  one  end  of  the  spectrum. 
Its  rejection  underscores  the  decision  to  make  the  President  an  effective, 
unitary  executive.  Within  the  range  of  permissible  structures,  the  proper 
degree  of  presidential  involvement  was  left  undetermined.  Nonetheless,  his 
powers  vis-a-vis  government  in  general  and  Congress  in  particular  were  to  be 
sufficient  to  give  some  assurance  of  maintaining  a  continuing  tension  over 
ultimate  political  authority  between  himself  and  Congress— no  one  branch 
was  to  become  dominant.  Rather  than  choose  between  the  competing  views  of 
President  as  executor  and  President  as  overseer  of  execution,  I  want  to  argue 
that  even  the  lesser  of  these  views,  when  understood  in  a  way  that  supports 
these  structural  imperatives,  would  imply  the  need  for  a  substantial  presiden- 
tial relationship  with  any  agency  performing  a  significant  governmental  duty 
exercised  pursuant  to  public  law. 


286.  See  supra  notes  97-112  and  accompanying  text. 
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Thus,  Congress's  authority  to  create  the  government's  structure  must  be 
constrained  in  a  manner  that  will  preserve  essential  conditions  of  the  Presi- 
dent's intended  political  responsibility  for  the  day-to-day,  law-implementing 
activities  of  government.  Even  the  most  modest  notion  of  what  constitutes 
executive  power  suggests  that  the  President  must  retain  substantial  lines  of 
communication  and  guidance.  To  deny  the  President  that  authority  would  be 
to  deprive  him  and  the  public  of  that  responsibility,  and  effectively  to  permit 
the  Congress,  again,  to  establish  multiple  centers  of  law  administration  pri- 
marily under  its  control. ^^^  Similarly,  the  execution  of  not  a  single  law  but 
many  inevitably  raises  questions  of  priority,  conflict,  and  coordination  that 
rarely  are  addressed  in  any  of  the  acts  concerned;  particular  departments,  with 
their  narrow  responsibilities,  may  be  incapable  of  appreciating  the  inter- 
play.^^^  Attending  to  these  conflicts  seems  an  inevitable  aspect  of  a  chief 
executive's  function.  That  a  legislature  creates  a  statute  and  makes  its  applica- 
tion mandatory,  or  perhaps  dependent  upon  stated  circumstances,  does  not 
mean  that  the  legislature  will  bestow  the  resources  necessary  to  achieve  that, 
end,  that  it  ever  "intended"  full  enforcement,  or  that  it  has  carefully  thought 
through  the  relationship  of  the  new  mandate  to  those  that  have  preceded  it 
and  those  that  will  follow.  In  addition  to  resolving  these  conflicts  and  setting 
priorities  among  statutes,  is  the  practical  requirement  of  coordinating  law- 
administration  with  political  program  and  molding  both  to  changing  circum- 
stances. The  day-to-day  course  of  national  affairs  generates  new  issues  to 
which  a  coherent  response  must  be  made  and  for  the  resolution  of  which  the 
public  will  hold  the  President  politically  responsible. 

As  we  saw  in  the  preceding  Part,  the  Court  has  found  that  the  inquiries 
suggested  by  the  checks-and-balances  notion  often  lead  to  imprecise  results. 
Yet  the  difficulties  at  the  margin  of  saying  whether  given  arrangements 
threaten  "core  functions"  that  are  themselves  imprecise— whether  one  is 
speaking  of  the  President's  functions,  the  Court's,  or  the  states'^s^— are  not 
sufficient  justification  for  refusing  the  inquiry.  Ahhough  the  stakes  may  be 
higher,  the  task  thus  facing  a  court  does  not  differ  in  principle  from  the 
paradigmatic  judicial  task  in  reviewing  acts  of  administrative  discretion  of 
determining  whether  that  discretion  has  been  abused.-**"  The  very  existence  of 
discretion  marks  a  zone  within  which  the  court  is  not  permitted  to  substitute 
judgment,  but  must  respect  the  higher  authority  of  the  agency  acting  to 


287.  See  Sierra  Club  v.  Costle,  657  F.2d  298,  405-06  nn. 520-26  (D.C.  Cir.  1981). 

288.  Roads  to  Reform,  supra  note  55,  at  70-72.  One  need  not  work  for  long  in  a  prosecutor's 
office,  a  quintessentially  "executive"  place,  to  appreciate  how  legislators,  reacting  episodically  to 
public  demands  for  protective'law,  people  the  landscape  with  laws  in  far  greater  number  than  can 
reasonably  be  enforced,  with  laws  that  conflict  with  each  other  or  encroach  upon  one  another, 
and  with  laws  that,  although  stated  in  mandatory  form,  clearly  require  priority  ordering  and 
reconciliation. 

289.  See  supra  text  accompaying  notes  171-98,  238-56. 

290.  In  administrative  law  terms,  the  review  function  is  to  be  thought  of  in  terms  of  § 
706(2)(A)  review  for  abuse  of  discretion  rather  than  §  701(a)(2)  exclusion  of  review  of  action 
"committed  to  agency  discretion  by  law."  5  U.S.C.  §§  701(a)(2),  706(2)(A)  (1982). 
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determine  the  matter  before  it.  Yet  maimaining  that  discretion  within  a  frame- 
work of  law  also  implies  that  the  court  will  on  occasion  be  able  to  determine 
that  the  agency's  discretion  has  been  abused.  The  court  can  make  that  deter- 
mination easily  where  straightforward  violations  of  governing  law  can  be 
identified,  and  with  more  difficulty  when  it  can  only  point  to  a  diffuse 
combination  of  factors  operating  in  a  particular  context  as  the  basis  for  its 
judgment. 2^'  Undoubtedly  Congress  has  been  given  enormous  discretion  in 
shaping  the  instruments  of  government  within  the  constitutional  scheme;  yet 
maintaining  the  Constitution  as  an  instrument  of  law  does  not  permit  us  to 
characterize  this  discretion  as  being  without  ascertainable  constraint.  Profes- 
sor Choper  asserts  that  courts  should  treat  all  these  structural  questions  as 
"political,"  and  hence  decline  review. ^^^  "Political  question"  may  in  fact  be 
an  appropriate  sobriquet  for  that  range  of  discretion  Congress  undoubtedly 
has,  the  area  within  which  it  is  free  to  express  its  judgment. ^^^  To  deny  judicial 
function  in  assessing  the  Hmits  of  that  discretion,  however,  would  connote  not 
merely  judicial  modesty  but  also  a  denial  of  the  role  of  law  and,  ultimately,  a 
denial  of  the  vision  of  law  as  perpetuating  the  constitutional  order. ^^^ 

A.  Constraints  Arising  Out  of  the  Constitution 

Whether  or  not  an  agency  is  to  be  equated  with  the  President  in  some 
constitutional  sense,  the  constitutional  text  directly  requires  three  forms  of 
relationship  between  the  President  and  the  head  of  that  agency:  the  President 
is  to  appoint  the  agency  head  with  the  advice  and  consent  of  the  Sena^e;^'*^  the 
President  may  require  the  agency  head  to  give  an  opinion,  in  writing,  "upon 
any  Subject  relating  to  the  Duties  of  [the]  .  .  .  Office[]"23«;  and,  most  dif- 
fusely, the  relationship  must  otherwise  be  such  as  to  permit  the  President 
effectively  to  "take  care  that  the  laws  be  faithfully  executed. "^^^  Examination 
of  these  required  relationships  shows  their  link  to  the  preserving  of  tension 
among  the  named  branches;  the  link  to  that  necessary  condition,  in  turn, 
permits  a  more  confident  analysis  of  these  requirements. 

1.  The  Appointments  Power.  —  Buckley^^^  reflects  the  first  of  these 
relationships,  which  appears  to  be  well  understood  and— as  that  case  re- 
flects—readily susceptible  of  enforcement.  Congress  has  not  entirely  given  up 
the  effort  to  create  institutions  over  which  it  or  its  delegates,  rather  than  the 


291.  See  Citizens  to  Preserve  Overton  Parle,  Inc.  v.  Volpe,  401  U.S.  402,  413-14  (1971). 

292.  See  supra  note  194. 

293.  See  Henkin,  Is  There  a  "Political  Question"  Doctrine?,  85  Yale  L.J.  597  (1976). 

294.  See  Monaghan,  supra  note  194,  at  302-06. 

295.  U.S.  Const,  art.  II,  §  2,  cl.2.  The  "Advice  and  Consent  of  the  Senate"  is  waivable  by 
Congress  if  one  understands  the  agency  heads  as  "inferior  Officers"  whose  appointment  "Con- 
gress may  by  Law  vest  in  the  President  alone." 

296.  U.S.  Const,  art.  11,  §  2,  cl.l. 

297.  U.S.  Const,  art.  11,  §  3.  See  generally  supra  text  accompanying  notes  85-93,  97-112. 

298.  Buckley  v.  Valeo.  424  U.S.  1  (1976). 
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President,  enjoys  or  shares  appointment  authority.  In  its  most  recent  effort, 
the  creation  in  late  1983  of  a  new  form  for  the  United  States  Civil  Rights 
Commission  (the  Commission),  Congress  sought  to  use  the  possibility  left 
open  by  Buckley  of  congressional  appointments  to  agencies  not  performing 
"a  significant  governmental  duty."^^^  Until  1983,  the  Commission  had  been 
composed  of  six  members  appointed  by  the  President  with  senatorial  confir- 
mation to  terms  of  indefinite  length,  under  requirements  of  bipartisan  affilia- 
tion'°°  such  as  have  generally  characterized  "independent  regulatory  commis- 
sions." When  President  Reagan  proved  unable  to  persuade  the  Senate  to 
confirm  nominations  he  had  made  to  replace  some  of  its  sitting  members,  he 
purported  to  remove  those  members  from  office  without  replacing  them  (and 
also  without  asserting  cause).  The  ensuing  controversy^"'  was  terminated  by 
compromise  legislation^''^  reconstituting  the  Commission  as  a  body  of  eight 
members  serving  six-year  terms— four  appointed  by  the  President  without 
requirement  of  confirmation  but  subject  to  bipartisanship  requirements,  and 
two  appointed  by  each  of  the  chief  officers  of  the  houses  of  Congress,  on 
recommendation  of  the  party  leadership  in  each  house. ^"^  Potential  Buckley 
problems  were  recognized  but  answered,  it  was  thought,  by  denying  the 


299.  Id.  at  141.  Another  recent  example  involving  congressional  appointments,  theXTost 
Accounting  Standards  Board,  is  discussed  briefly  below.  See  infra  text  accompanying  notes  341- 
44. 

300.  That  is,  no  more  than  half  the  members  of  the  Commission  could  belong  to  any  one 
political  party.  Civil  Rights  Act  of  1957,  42  L'.S.C.  §  1975(b)  (1976)  (amended  1983). 

301.  Two  of  the  three  commissioners  ostensibly  removed  in  this  way  brought  suit,  based  on 
Humphrey's  Executor,  to  enjoin  interference  with  their  continued  performance  of  duty.  Berry  v. 
Reagan,  32  Empl.  Prac.  Dec.  (CCH)  1  33.898  (D.D.C.  Nov.  14,  1983),  dismissed  as  moot,  32 
Empl.  Prac.  Dec.  (CCH)  1  33,925  (D.C.  Cir.  Nov.  30,  1983).  The  district  court  judge  granted  a 
preliminary  injunction  on  finding  in  the  legislative  history  sufficient  indications  that  the  Commis- 
sion had  been  intended  to  be  independent  and  its  commissioners,  therefore,  removable  only  for 
cause.  The  court  regarded  the  problem  of  the  commissioners'  apparently  indefinite  terms  as 
answered  by  the  temporary  character  of  the  commission;  as  the  commission  was  itself  authorized 
for  only  a  few  years  at  a  time,  requiring  periodic  reauthorization,  the  terms  of  the  commissioners 
could  be  regarded  as  fixed  by  the  term  of  the  Commission.  Cf.  Wiener  v.  United  States,  357  U.S. 
349  (1958)  (similar  reasoning  with  respect  to  independent  War  Claims  Commission).  The  prelimi- 
nary injunction  was  continued  in  effect  during  an  appeal,  and  the  district  court  opinion  was  then 
vacated  as  moot  when  the  authority  of  the  existing  Commission  expired  and  the  substitute 
arrangements  discussed  in  the  text  were  enacted.  Berry  v.  Reagan,  No.  83-2184  (D.C.  Cir.  1984). 

Compare  Kalaris  v.  Donovan,  697  F.2d  376  (D.C.  Cir.),  cert,  denied,  103  S.  Ct.  3088  (1983), 
in  which  members  of  the  Department  of  Labor's  Benefits  Review  Board  (the  Review  Board)  v^ere 
found  not  to  have  such  "for  cause"  terms  and  thus  could  be  removed  by  the  Secretary  of  Labor 
without  cause  having  to  be  stated.  The  members  were  departmental,  not  presidential,  appointees, 
and  the  Review  Board's  permanency  precluded  arguments  that  its  duration  marked  the  effective 
fixed  term.  Id.  at  395-96.  The  court  did  not  have  to  consider  whether  the  unexplained  removals  of 
the  Review  Board  members  resulted  from  efforts  to  influence  particular  on-the-record  proceed- 
ings before  them,  and  acknowledged  that  such  efforts  could  raise  due  process  claims  for  particular 
litigants.  Id.  at  399  n.91. 

302.  United  States  Commission  on  Civil  Rights  Act  of  1983,  Pub.  L.  No.  98-183,  1984  U.S. 
Code  Cong.  &  Ad.  News  (97  Stat.)  1301. 

303.  Id.  §  2(b). 
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Commission  any  law-administering  function.  Its  only  authorities  were  to 
conduct  investigations  and  to  make  reports'""* — activities  as  much  within  the 
authority  of  Congress  as  the  President,  and  thus  not  presenting  the  issues  that 
had  driven  the  Buckley  result. 

Putting  aside  any  questions  whether  in  fact  the  Buckley  dicta  support  this 
arrangement,'"^  the  first  appointments  to  the  Civil  Rights  Commission  under 
the  new  design  highlight  the  weaknesses  of  a  system  that  substitutes  divided, 
unchecked  powers  for  the  checks-and-balances  approach.  Part  of  the  asserted 
political  compromise  that  led  to  the  new  arrangements  was  an  understanding 
that  the  President  and  relevant  congressional  officials  were  going  to  use  their 
appointment  authority  to  install  particular  nominees,  including  two  of  those 
the  President  had  purported  to  fire.'"'*  Other  appointments  were  made,'""^ 
however,  and  it  immediately  became  evident  that  the  unchecked  authority  to 
appoint  conferred  by  the  new  scheme  offered  far  less  opportunity  for  political 
struggle  than  had  the  prior  arrangements. 

The  prior  arrangements,  one  might  have  thought,  set  terms  fixed  by  the 
possibility  that  the  President  might  nominate  and  the  Senate  confirm  replace- 
ments; in  effect,  that  is  the  termination  point  for  the  commissioners  of  many 
current  independent  regulatory  commissions,  who  may  serve  past  the  end  of 
their  designated  terms  if  a  successor  has  not  yet  been  confirmed.'"*  The 
President's  effort  under  the  previous  statute  to  obtain  confirmation  of  the 
replacements — appointments  the  new  arrangement  permits  to  be  made  un- 
checked— had  failed  precisely  because  of  the  requirement  that  he  propose 
publicly  the  action  he  meant  to  take  and  because  of  the  ability  of  opponents 
then  to  bring  effective  countervailing  pressure  to  bear  in  another  political 
forum.  That  the  President  and  Congress  may  now  each  select  half  the  mem- 
bership of  the  Commission  free  of  any  need  to  secure  the  approval  of  the 
other,  in  other  words,  has  produced  a  significantly  diminished  check  on  the 
outcome  as  a  whole.'""  And  that  the  President  and  Senate  may  not  now 
together  effect  a  change  in  the  membership  of  the  Commission  without 
"cause"  gives  those  unchecked  political  appointments,  once  made,  extraordi- 


304.  Id.  §  5. 

305.  See  supra  texi  accompanying  notes  177-82.  While  investigation  and  reporting  are 
distinctly  auxiliary  functions  that  might  be  performed  by  any  of  the  three  branches  Tn  pursuit  of 
its  own  functions,  the  Civil  Rights  Commission  was  to  perform  them  as  ends  in  themselves, 
carrying  out  statutory  delegations.  Inevitably  the  simple  fact  of  such  activities  and  their  results 
can  affect  the  lives  of  private  citizens  in  important  ways.  Cf.  Hannah  v.  Larche,  363  U.S.  420 
(1960).  One  might  on  this  basis  construct  an  argument  that  presidential  appointment  of  the  heads 
of  this  agency  is  required,  but  that  argument  need  not  be  pursued  here. 

306.  N.Y.  Times,  Dec.  17,  1983.  at  9,  col.6. 

307.  Id. 

308.  \yhile  a  person  holding  such  an  office  may  appear  subject  to  greater  personal  pressure 
than  one  holding  office  for  a  fixed  term  of  years,  the  (enure  enjoyed  is  still  more  definite  than  that 
associated  with  service  at  the  President's  pleasure. 

309.  Compare  supra  note  183. 


869 

646  COLUMBrA  LAW  REVIEW  [Vol.  84:573 

nary  staying  power.''"  In  this  way,  the  apparent  purposes  of  the  appointments 
clause  have  been  undercut. 

2.  Opinions  in  Writing.  —  In  contrast  to  the  appointments  power,  often 
enough  the  occasion  for  important  constitutional  litigation,  the  opinions  in 
writing  clause  may  seem  one  of  the  Constitution's  more  trivial  pronounce- 
ments.'" The  Supreme  Court  seems  never  to  have  had  to  decide  a  question  of 
its  application.  Given,  however,  Buckley's  perception  that  all  persons  heading 
agencies  charged  with  law-administration  are  "Officers  of  the  United  States" 
within  reach  of  the  appointments  power,  it  would  seem  to  follow  that  all  are 
the  "Heads  of  Departments,"  and  consequently  subject  to  the  requirement 
that  they  respond  to  presidential  requests  for  opinions  in  writing. "^  Certainly 
both  presidents  and  independent  agencies  seem  so  to  have  understood  the 
relationship,  although  the  President  has  not  always  insisted  upon  it.  Thus,  at 
least  two  presidents  have  been  publicly  advised  by  the  Department  of  Justice 
that  they  would  be  entitled,  as  a  legal  matter,  to  insist  that  independent 
regulatory  commissions  as  well  as  cabinet  departments  supply  them  with 
analyses  of  the  probable  economic  impact  of  proposed  rules.'"  Presidents 
who  regarded  the  United  States  Civil  Rights  Commission  as  independent,  in 
the  sense  that  they  could  not  obstruct  its  actions  or  dictate  its  reports,  acted  as 
if  they  were  entitled  to  a  preview  of  those  reports  and  an  opportunity  to 
discuss  them;  and  the  Commission,  like  its  more  directly  regulatory  counter- 
parts,"" willingly  responded."^ 


310.  Although  the  question  of  Congress's  authority  to  limit  presidential  removal  of  govern- 
ment officials,  not  addressed  in  the  text  of  the  Constitution,  has  long  been  associated  with  the 
express  power  of  appointment,  see  sUpra  notes  145-47  and  accompanying  text,  the  question  seems 
part  of  the  larger  issue  of  presidential  discipline  over  the  agencies'  performance — an  aspect  of  his 
constitutional  duty  to  "take  care  that  the  laws  be  faithfully  executed"  and  of  his  unshared 
political  responsibility  if  they  are  not.  See  supra  note  132. 

311.  Justice  Jackson  characterized  the  clause  as  "trifling"  in  his  concurrence  in  Youngstown 
Sheet  &  Tube  Co.  v.  Sawyer,  343  U.S.  579,  641  &  n. 9  (1952) — an  authority  so  self-evident  that  the 
drafters'  decision  to  express  it  cast  doubt  on  broad  constructions  of  executive  authority.  Its  only 
recent  application.  State  v.  Carter,  462  F.  Supp.  1155  (D.  Alaska  1978),  produced  a  holding  that 
the  President's  constitutional  authority  to  seek  the  advice  of  the  Secretary  of  the  Interior  could 
not  be  burdened  by  the  requirements  of  the  National  Environmental  Policy  Act.  See  also  Proto, 
The  Opinion  Clause  and  Presidential  Decision-Making,  44  Mo.  L.  Rev.  185  (1979). 

312.  Although  the  text  of  the  opinions  in  writing  clause  speaks  of  "the  executive  Depart- 
ments" and  the  appointments  clause  merely  of  "Officers"  and  I'Heads  of  Departments,"  it 
would  be  captious  to  regard  the  clauses  as  differing  in  their  referents.  Resolution  of  the  issues 
respecting  executive  power  did  not  occur  until  the  final  days  of  the  Convention,  under  pressures 
that  produced  understandably  imperfect  drafting.  See,  e.g.,  supra  note  108.  See  generally  supra 
text  accompanying  notes  97-113.  No  indication  appears  of  any  thought  that  different  referents 
were  intended.  Although  the  framers  appear  to  have  expected  that  law-administering  authority 
would  be  delegated  to  others  than  the  President,  the  fact  remains  that  no  other  part  of  the 
Constitution  speaks  directly  to  the  character  of  their  relationship  with  him. 

313.  See  supra  notes  76-78  and  accompanying  text. 

314.  See  W.  Cary,  supra  note  66,  at  18-19,  23-24. 

315.  See,  e.g..  Memorandum  in  Opposition  to  Appellant's  Emergency  Motion  For  Summary 
Reversal,  at  46,  Berry  v.  Reagan,  32  Empl.  Prac.  Dec.  (CCH)  1  33,898  (D.D.C.  Nov.  14,  1983), 
dismissed  as  moot,  32  Empl.  Prac.  Dec.  (CCH)  1  33,925  (D.C.  Cir.  Nov.  30,  1983).  President 
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Regarding  the  opinions  in  writing  clause  as  expressive  of  the  President's 
necessary  relationship  with  those  parts  of  government  responsible  for  adminis- 
tering its  laws  would  have  sharp  implications  for  congressional  controls.  No 
agency  could  be  made  so  independent  of  presidential  oversight  as  to  deny  that 
relationship.  There  could  be  no  obligation  of  reporting  to  the  Congress  only, 
and  thus  any  congressional  notion  that  "the  independent  agencies  are  ours" 
must  fail.  Beyond  that  simple  negative,  the  strong  implication  of  having  such 
a  clause— confirmed  by  what  is  known  of  the  discussions  that  preceeded  its 
adoption^'**— is  that  the  communication  the  President  may  demand  would  be 
one  made  to  him  in  private  and  made  in  time  for  relevant  action  or  response 
on  his  part  (that  is,  prior  to  the  agency's  own  final  decision).  These  require- 
ments would  obtain  whether  the  President  were  entitled  to  direct  the  outcome, 
only  to  speak  to  it,  or  merely  to  be  informed  what  is  likely  to  occur.  Con- 
versely, public,  after-the-fact  notification  would  deny  any  effective  President- 
agency  relationship  and  would  inhibit  the  President's  capacity  to  mobilize  the 
remainder  of  government  to  respond  to  the  measure  being  taken.  These 
impacts  would  be  heightened  were  Congress  to  assert  that  it  or  its  agents 
should  be  given  private  advice  on  some  issue  within  the  agency's  responsibility 
or  be  informed  in  advance  of  the  public  announcement  of  some  agency 

decision.^''' 

Suppose,  however,  that  Congress  itself  abjures  any  such  claim,  and  that 
the  decision  to  be  taken  is  one  readily  understood  as  requiring  action  outside 
any  suspicion  of  political  determination— for  example,  decision  in  an  on-the- 
record  adjudicatory  setting.  Has  the  President  nonetheless  an  opinion-in- 
writing  claim  to  be  privately  informed  on  the  matter  in  issue,  before  public 
announcement  of  decision,  in  spite  of  the  appearance  of  possible  political 
influence?  It  is  difficult  to  fashion  a  structural  argument  that  would  protect  a 
decisionmaker  other  than  an  article  III  judge  from  such  a  claim,  for  any  such 
argument  would  deny  the  presidential  role.^"*  Yet  the  appearance  that  the 
President  was  claiming  a  prerogative  to  subvert  on-the-record  adjudication 
was  the  very  difficulty  that  seemed  to  contribute  so  strongly  to  the  Court's 


Kennedy  is  said  to  have  complained,  about  not  being  able  to  block  the  release  of  a  CRC  report 
critical  of  his  policies  because  of  the  Commission's  "independence."  Implicit  in  this  account  was 
that  he  had  and  used  an  opportunity  to  consult  with  and  try  to  persuade  the  Commission.  Id. 

316.  See  supra  text  accompanying  notes  97-112. 

317.  The  Marine  Mammal  Protection  Act  of  1972,  16  U.S.C.  §  1379(d)(2)  (1982),  exempts 
certain  rules  promulgated  under  the  Act  by  the  Secretary  of  the  Interior  from  Exec.  Order  No. 
12,291,  46  Fed.  Reg.  13,193  (1981)  (reprinted  in  5  U.S.C.  §  601  note  (1982)),  the  Regulatory 
Flexibility  Act,  5  U.S.C.  §§  601-612  (1982),  and  the  Paperwork  Reduction  Plan  Act  of  1980,  44 
U.S.C.  §§  3501-3520  (Supp.  V  1981).  The  President  responded  to  this  direct  assault  on  executive 
authority  by  invoking  inherent  executive  power  to  achieve  the  control  equivalent  to  that  provided 
under  the  inapplicable  statutes  and  authority.  Statement  on  Signing  H.R.  4084  Into  Law,  17 
Weekly  Comp.  Pres.  Doc.  1111  (Oct.  9,  1981);  see  Verkail,  Symposium  on  Presidential  Control 
of  Rulemaking:  An  Introduction,  56  Tul.  L.  Rev.  811  (1982). 

318.  See  Kalaris  v.  Donovan,  697  F.2d  376  (D.C.  Cir.),  cert,  denied,  103  S.  Ct.  3088  (1983) 
(no  structural  argument  to  prevent  removal  without  cause  from  on-the-record  decision  responsi- 
bilities). , 
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denial  of  the  executive  function  in  Humphrey's  Executor ?^^  Some  basis  upon 
which  to  support  a  congressional  judgment  defeating  such  a  claim  seems 
essential  for  judicial  acceptance  of  the  resulting  adjudications. 

An  argument  to  this  end  might  be  constructed  along  other  than  structural 
lines,  relying  on  the  claims  for  fairness  inherent  in  the  separation-of-functions 
model.  The  assertion  would  be  that  Congress  could  determine  that  one  consti- 
tutional claim  (the  President's  power  to  require  an  opinion  in  writing)  had 
been  trumped  by  another,  the  litigant's  claim  to  a  decisional  process  freed 
from  the  suspicion  of  improper  influence. ^^^  The  argument  would  be  tenable, 
however,  only  if  Congress  had  made  clear  that  its  objective  was  to  create  an 
apolitical  process.  And  the  argument  would  be  no  different  if  made  respecting 
the  judicial  officer  of  the  Department  of  Agriculture  than  if  made  about  the 
Securities  and  Exchange  Commission.  In  either  case,  Congress  would  have  to 
pay  a  considerable  price,  its  own  abstention  from  efforts  at  political  direction 
or  else  raise  significant  problems  from  a  checks-and-balances  perspective.'^' 
This  approach  allows  us  to  avoid  the  necessity  of  having  to  say  that  an  agency 
exempt  from  the  opinion  in  writing  mandate  is  "in"  the  article  III  judiciary, '^^ 
and  permits  Congress  to  give  voice  to  its  judgments  about  fairness  without 
threatening  to  unbalance  the  intended  tensions  among  the  government's  politi- 
cal branches. 

3.  "Take  Care  that  the  Laws  Be  Faithfully  Executed".  —  As  Professor 
Corwin''^'  and  others'^'*  have  noted,  the  Delphic  responsibility  of  the  President 
to  "take  Care  that  the  Laws  be  faithfully  executed"'^^  does  not  tell  us  whether 
the  President  has  authority  to  direct  the  affairs  of  government  beyond  that 
which  statutes  confer.  What  is  important  to  note,  however,  is  that  the  uncer- 
tainty is  not  unlimited.  Whether  this  phrase  implies  that  the  President  is  to  be 
a  decider  or  a  mere  overseer,  or  something  between,  it  requires  that  he  have 
significant,  ongoing  relationships  with  all  agencies  responsible  for  law-admin- 
istration. The  unitary  responsibility  thus  expressed,  and  sharply  intended,'-** 
does  not  admit  relationships  in  which  the  President  is  permitted  so  little 
capacity  to  engage  in  oversight  that  the  public  could  no  longer  rationally 


319.  See  supra  text  accompanying  notes  150-53. 

320.  Compare  the  Court's  reasoning  in  United  States  v.  Nixon,  418  U.S.  683  (1974),  dis- 
cussed supra  text  accompanying  notes  174-76. 

321.  See  infra  text  accompanying  notes  333-46. 

322.  As  we  know,  Crowed,  Humphrey's  Executor  and  Northern  Pipeline  notwithstanding,  it 
is  not. 

323.  See  supra  text  accompanying  note  125. 

324.  The  argument  that  the  President  himself  may  exercise  the  discretion  statutorily  dele- 
gated to  others,  see  Youngstown  SJieet  &  Tube  Co.  v.  Sawyer,  343  U.S.  579,  635-37  (1952) 
(Jackson,  J.,  concurring),  seems  to  render  much  of  the  remaining  text  of  article  11  superfluous, 
and  the  President's  personal  authority  unworkably  large.  See  also  Ledewitz,  supra  note  125,  at 
763-70,  788-93. 

325.  U.S.  Const,  art.  II,  §  3. 

326.  See  supra  text  accompanying  notes  97-101. 
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believe  in  that  responsibility.  The  charge  to  "take  care"  implies  that  congres- 
sional structuring  must  in  some  sense  admit  of  his  doing  so.  An  effort,  then, 
to  establish  an  agency  over  which  the  President's  control  went  no  further  than 
the  power  to  appoint  its  heads  should  be  found  deficient. 

The  proposition  that  Congress  must  allow  some  scope  for  presidential 
oversight  of  any  la\\  -administrator  does  not  preclude  its  choosing  by  statute  to 
place  the  responsibility  for  decision  in  a  department  rather  than  the  President. 
Thus,  primary  responsibility,  as  well  as  the  capacity,  for  detailed  decision- 
making properly  lie  in  the  agencies  to  which  rulemaking  is  assigned.  Both 
agency  decisionmaking  and  presidential  oversight  of  an  agency's  performance 
may  take  into  account  only  those  factors  that  the  statutes  establishing  them 
permit  as  relevant. '^'^  Since  the  Constitution  does  not  itself  resolve  the  tension 
between  President  as  administrator  and  President  as  political  counterweight  to 
Congress, ^^®  a  court  would  be  hard  pressed  to  deny  Congress  the  choice  in  a 
particular  setting  of  treating  him  as  administrator. ^^*'  That  assignment  is  itself 
a  part  of  the  law  to  the  faithful  execution  of  which  the  President  must  see.  If, 
for  example,  EPA  or  OSHA  is  statutorily  forbidden  to  consider  economic  cost 
as  an  element  in  a  safety  decision,  that  statutory  preclusion  is  part  of  the  law 
to  be  executed  and  consequently  a  constraint  on  its  execution — for  the  Presi- 
dent, as  well  as  for  the  responsible  agency.^'"  Presidential  participation,  like 
agency  decision,  seems  possible  only  within  the  area  of  discretion  that  a 
particular  law  establishes.  In  any  event,  the  President  has  only  those  resources 
Congress  chooses  to  appropriate  to  him,"'  and  these  are  insufficient  for  him 
to  make  the  detailed  substantive  decisions  required  by  the  statutes. 

However,  the  presidential  oversight  function  must  in  some  sense  be  rec- 
ognized; even  an  administrator  has  power  and  is  not  merely  a  clerk.  Signifi- 
cant possibilities  for  legitimate  presidential  involvement  can  be  identified  and 
in  fact  appear  to  make  up  the  bulk  of  presidential  intervention  efforts:  seeking 
and  providing  information  to  promote  coordination  and  awareness  of  na- 
tional policy  issues  affecting  law  execution,  requiring  analysis  or  responses  on 
matters  suggested  by  national  policy  concerns  relevant  to  the  agency's  charge, 
or  directing  that  given  perspectives  be  further  considered  within  the  frame- 
work of  relevance  established  by  the  agency's  organic  statutes.  All  these 


327.  See,  e.g.,  American  Textile  Mfrs.  Inst.,  Inc.  v.  Donovan,  452  U.S.  490  (1981). 

328.  See  supra  text  accompanying  notes  102-13,  125. 

329.  Perhaps  a  different  question  would  be  raised  by  congressional  measures  so  thoroughgo- 
ing that  they  seemed  to  fix  the  President's  character  as  administrator  across  the  board — thus 
resolving  an  intended  tension. 

330.  See  American  Textile  Mfrs.  Inst.,  Inc.  v.  Donovan,  452  U.S.  490,  509  (1981).  An 
indication  that  costs  were  considered  would  be  the  occasion  for  a  summary  reversal  on  judicial 
review  of  the  resulting  rule.  See  D.C.  Fed'n  of  Civic  Ass'ns  v.  Volpe,  459  F.2d  1231  (D.C.  Cir. 
1971),  cert,  denied,  405  U.S.  1030  (1972);  Texas  Medical  Ass'n  v.  Mathews,  408  F.  Supp.  303 
(W.D.  Tex.  1976);  Florida  Dep't  of  Health  &  Rehabilitative  Servs.  v.  Califano,  449  F.  Supp.  274 
(N.D.  Fla.),  aff'd  mem.,  585  F.2d  150  (6th  Cir.  1978),  cert,  denied,  441  U.S.  931  (1979).  Senate 
Comm.  on  Government  Operations,  Study  on  Federal  Regulation,  Vol.  II:  Congressional  Over- 
sight of  Regulatory  Agencies,  S.  Doc.  No.  26,  95th  Cong.,  1st  Sess.  (1977). 

331.  See  supra  note  118. 
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actions  are  consistent  with  the  statutory  assignment  of  decisional  responsibil- 
ity to  the  agencies,  the  President's  resources  and  vantage  point,  and  his 
obligation  to  "take  care"  that  all  laws  are  faithfully  executed.  None  need 
compromise  the  ultimate  decisional  authority  of  the  responsible  agency  or 
disregard  the  factors  that  Congress  may  have  identified  as  relevant  to  its 
decision  by  implying  a  substitution  of  presidential  for  agency  judgment. ^^^ 

B.  The  Requirement  that  Congress  Observe  Parity  in  Political  Oversight 

The  Constitution  and  the  structural  judgments  it  embodies  require,  at  a 
minimum,  that  Congress  observe  a  rule  of  parity  in  providing  for  political 
oversight  of  any  government  agency  it  creates.  Congress  cannot  favor  itself  in 
providing  for  political  oversight  of  an  agency  that  administers,  as  well  as 
assists  in  the  formulation  of,  its  laws.  A  rule  that  presidents  may  not,  but 
members  of  Congress  may,  seek  to  bring  political  influence  to  bear  on  the 
policymaking  of  any  agency  directly  affronts  the  framers'  purposes, ^^^  and 
serves  no  apparent  function  beyond  aggrandizement  of  congressional  power  at 
the  expense  of  the  President's.  Members  of  Congress  are  as  capable  as  presi- 
dents of  making  excessive  telephone  calls  or  passing  on  private  views  under  the 
guise  of  policy  guidance,  and  often  have  done  so;  congressional  hearings,  for 
example,  are  used  at  sensitive  stages  of  policymaking  as  instruments  of  coer- 
cion as  well  as  of  inquiry."''  Yet  Congress's  constitutional  raison  d'etre  is  not 
to  oversee  the  execution  of  laws;  it  is  to  enact  new  laws  as  required.  Political 
pressure  from  the  Congress  or  its  members,  is,  if  anything,  more  objection- 
able than  similar  pressure  coming  from  the  White  House. ^^^  At  the  least,  the 
judgment  that  policymaking  should  not  be  subject  to  political  direction  must 
apply  for  congressional  as  well  as  presidential  pressures.  To  conclude  other- 
wise is  to  reverse  the  Convention's  central  decision  about  the  Presidency."® 


332.  The  distinction  between  supervision  and  substitution  is  one  reasonably  well  understood, 
if  not  invariably  practiced,  by  courts  as  well.  In  Citizens  to  Preserve  Overton  Park,  Inc.  v.  Volpe, 
401  U.S.  402,  416  (1971),  the  Court  piously  states  that  it  is  supervising  only:  "Although  this 
inquiry  into  the  facts  is  to  be  searching  and  careful,  the  ultimate  standard  of  review  is  a  narrow 
one.  The  court  is  not  empowered  to  substitute  its  judgment  for  that  of  the  agency." 

333.  The  willingness  of  the  drafters  to  see  Congress  begin  its  annual  session  as  late  as  the  first 
Monday  in  December,  U.S.  Const,  art.  1,  §  4,  cl.  2,  is  itself  evidence  that  an  active  presidency  was 
expected. 

334.  American  Pub.  Gas  Ass'n  v.  Federal  Power  Comm'n,  567  F.2d  1016,  1069  (D.C.  Cir. 
1977),  cert,  denied,  435  U.S.  907  (1978);  Home  Box  Office,  Inc.  v.  FCC,  567  F.2d  9  (D.C.  Cir.), 
cert,  denied,  434  U.S.  829(1977);  D.C.  Fed'n  of  Civic  Ass'ns  v.  Volpe,  459  F. 2d  1231  (D.C.  Cir.), 
cert,  denied,  405  U.S.  1030  (1972). 

335.  The  President,  imlike  Congress,  has  independent  authority  deriving  from  the  constitu- 
tional text  and  his  position  as  chief  executive  to  bring  his  (political)  viewpoint  to  agency  decision- 
making. See  supra  text  accompanying  notes  295-332. 

336.  See  supra  text  accompanying  notes  97-101.  Support  for  the  general  idea  that  Congress 
and  the  Executive  have  a  mutual  duty  to  acknowledge  and  reconcile  each  other's  important 
constitutional  obligations  can  be  found  in  United  States  v.  American  Tel.  &  Tel.  Co.,  567  F.2d 
121,  127-31  (D.C.  Cir.  1977);  see  also  United  States  v.  House  of  Representatives,  556  F.  Supp. 
150,  152-53  (D.D.C.  1983). 
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Consider  in  this  light  an  aspect  of  the  pre-Chadha  debate  over  the  legisla- 
tive veto  that  put  the  prevailing  myths  about  independent  and  executive 
agencies  in  sharp  relief.  The  White  House  at  one  time  suggested  that  the 
legislative  veto  was  objectionable  only  if  rulemaking  authority  had  been 
placed  "in"  the  executive  branch,  and  had  thus  unilaterally  invaded  the 
President's  article  II  authority  to  execute  the  laws."''  Under  this  argument,  the 
legislative  veto  would  not  be  objectionable  if  Congress  could  have  kept  the 
delegated  rulemaking  authority  entirely  away  from  the  executive  branch,  say, 
by  placing  it  in  an  independent  agency.  Because  rulemaking  had  thus  been 
made  a  "legislative  act,"  the  argument  went,  a  legislative  veto  respecting  FTC 
rules  was  said  to  be  less  open  to  objection  than  one  applying,  say,  to  rules 
adopted  by  the  Department  of  Education. 

The  argument  seems  precisely  backwards,  because  it  fails  the  parity  test. 
The  strongest  argument  made  in  support  of  the  legislative  veto— the  one  I 
have  argued  ought  still  to  prevail  in  the  context  of  direct  presidential  action  in 
the  arena  of  political  action^^** — arises  in  those  cases  in  which  the  initiative 
subject  to  the  possibility  of  veto  is  actually  the  President's.  The  President's 
involvement  assures  parity, ^^'^  and  thus  makes  it  possible  to  say  that  "the 
possibility  of  undue  legislative  encroachment — the  focus  of  the  Framers'  stress 
on  the  veto  power — is  minimal. "^''^  If  the  President  cannot  himself  control  the 
promulgation  of  the  rule  because,  for  example,  it  is  the  product  of  an  "inde- 
pendent regulatory  commission,"  then  law  has  been  changed  through  a  proc- 
ess redolent  of  congressional  political  control  and  requiring  congressional 
approval,  without  presidential  participation;  an  engine  for  avoidance  of  the 
veto  in  the  formulation  of  statutory  policy  has  been  created. 

The  need  for  parity  can  be  further  illustrated  by  referring  to  an  obscure 
and  lapsed  authority  of  government,  the  Cost  Accounting  Standards  Board 
(the  Board).  This  body  was  established  to  devise  a  standard  body  of  account- 
ing principles  for  use  in  all  negotiated  defense  contracts. 3"'  Such  contracts 
constitute  over  ninety  percent  of  the  total  number  of  government  contracts, 
and  standard  principles  were  thought  likely  to  result  in  substantial  cost  reduc- 
tions. Because  executive  branch  officials  were  regarded  as  subject  to  political 


337.  The  current  Administration  offered  a  compromise  to  congressional  committees  consid- 
ering a  general  legislative  veto  statute:  the  President  would  not  object  to  a  statute  that  reached 
only  rules  of  independent  regulatory  commissions.  See  Hearings,  supra  note  76,  at  7. 

338.  See  Strauss,  supra  note  5,  at  806. 

339.  That  is,  in  this  setting  the  legislative  veto  scheme  most  closely  approaches  practical 
equivalency  to  ordinary  legislation;  unless  Congress  (by  failing  to  veto)  and  the  President  (by 
permitting  a  proposal)  agree  that  a  new  rule  is  to  take  effect,  the  law  remains  as  it  was  before;  the 
concurrence  of  all  three  is  required  to  effect  a  change.  In  the  regulatory  setting,  however,  other 
problems  remain.  See  Strauss,  supra  note  5,  at  808-09. 

340.  Atkins  v.  United  States,  556  F.2d  1028,  1065  (Ct.  CI.  1977)  (per  curiam),  cert,  denied, 
434  U.S.  1009(1978). 

341.  50  U.S.C.  app.  §  2168  (1976);  see  generally  Hearings  to  Consider  the  Status  of  the  Cost 
Accounting  Standards  Board  and  a  Proposal  to  Transfer  Its  Authority  to  the  General  Accounting 
Office:  Hearings  Before  the  House  Comm.  on  Banking,  Housing,  and  Urban  Affairs,  96th 
Cong..  1st  Sess.  (1979). 
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and  contractor  pressures,  and  had  not  in  fact  succeeded  in  developing  a  body 
of  agreed  accounting  principles,  Congress  established  a  five-member  board 
under  the  chairmanship  of  a  congressional  official,  the  Comptroller  of  the 
United  States,  to  develop  rules  to  take  effect  unless  disapproved  within  a 
stated  brief  time  by  Congress. ^""^  Once  promulgated  the  rules  were  adminis- 
tered by  the  Defense  Department.  Departure  from  Board  standards  resulted  in 
the  imposition  of  a  penalty  on  the  contractor,  a  result  indistinguishable  from 
what  would  have  occurred  if  Congress  had  adopted  the  standards  by  statute. 
The  standards  were  adopted  following  procedures  resembling  ordinary  infor- 
mal rulemaking  under  the  Administrative  Procedure  Act,  but  the  Board's 
work  was  excluded  from  all  provisions  for  judicial  review;  once  adopted,  the 
standards  lay  before  the  Congress  for  sixty  legislative  days  and  took  effect 
unless  disapproved  by  concurrent  resolutions. 

One  might  think  that  these  arrangements  would  fall  under  the  weight  of 
Buckley's  reasoning  respecting  the  appointments  power,  although  the  Court 
has  left  in  place  a  contrary  judgment  of  the  Court  of  Claims.^"  But  even  if 
one  assumes  the  appointments  provisions  might  be  sustained, ''"'  serious  ques- 
tions about  the  manner  in  which  the  agency  was  to  conduct  its  rulemakings 
remain.  The  agency  is  completely  severed  from  presidential  control,  but  re- 
mains under  close  political  control  by  Congress;  it  enacts  rules  that  govern 
governmental  contractors  and  the  Department  of  Defense  alike,  and  even  the 
possibility  of  judicial  review  of  the  resulting  standards  appears  to  have  been 
excluded.  Such  a  mechanism,  if  permitted  here,  would  quickly  teach  Congress 
how  to  avoid  presidential  controls,  and  would  sacrifice  the  unitary  character 
of  the  Presidency.   In  asserting  for  itself  poHtical  connections  denied  the 


342.  50  U.S.C.  app.  §  2168  (1976).  The  Comptroller  originally  opposed  placement  of  this 
"executive  branch  function"  in  his  agency,  the  General  Accounting  Office,  but  later  expressed 
satisfaction  that  the  Board  had  been  able  to  remain  free  of  political  pressures  that  would  have 
distorted  an  executive  order.  Hearings  to  Consider  the  Status  of  the  Cost  Accounting  Standards 
Board  and  a  Proposal  to  Transfer  Its  Authority  to  the  General  Account-ng  Office:  Hearings 
Before  the  House  Comm.  on  Banking,  Housing,  and  Urban  Affairs,  96th  Cong.,  1st  Sess.  63-64 
(1979). 

343.  Boeing  Co.  v.  United  States,  680  F.2d  132  (Ct.  CI.  1982;,  cert,  denied,  51  U.S.L.W. 
3756  (U.S.  Apr.  12,  1983).  Under  the  Cost  Accounting  Standards  Act,  50  U.S.C.  app.  §  2168 
(1976),  the  CASB's  standards  "shall  be  used  by  all  relevant  Federal  agencies  and  by  defense 
contractors  and  subcontractors."  50  U.S.C.  app.  §  2168(g)  (1976).  The  Court  of  Claims  held  that 
regardless  of  either  the  constitutionality  of  the  act,  or  the  Defense  Department's  mistaken 
assumption  that  the  law  compelled  it  to  adopt  the  standards,  the  adoption  of  the  standard  by  the 
department  was  valid,  whatever  the  departmental  motivation  for  doing  so.  Boeing  Co.  v  United 
States,  680  F.2d  at  141. 

344.  It  might  be  argued  that  by  placing  appointive  authority  in  the  hands  of  the  Comptroller 
General,  Congress  sought  to  use  its  article  II  authority  to  "vest  the  Appointment  of  such  inferior 
Officers,  as  they  think  proper,  ...  in  the  Heads  of  Departments."  U.S.  Const,  art.  II,  §  2,  cl.  3. 
The  Comptroller  General,  although  an  official  of  Congress,  is  appointed  by  the  President  with 
senatorial  consent  for  a  term  of  years  made  unusually  long  in  an  effort  to  assure  independence. 
The  argument  that  he  could  be  regarded  as  the  "head"  of  the  Cost  Accounting  Standards  Board, 
a  separate  statutory  agency,  is  placed  in  some  doubt  by  the  circumstance  that  his  authority  on  the 
CASB  concerning  its  one  substantive  responsibility  (the  generation  of  standards)  was  identical  to 
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Presidency  over  an  organization  charged  with  law-administration,  the  Con- 
gress signalled  the  gravest  of  insults  to  the  constitutional  scheme. 

This  proposition  about  parity  is  not  an  especially  strong  one.  In  particu- 
lar, so  long  as  Congress  does  not  treat  itself  more  favorably  than  it  does  the 
President,  the  parity  notion  does  not  preclude  a  congressional  judgment  that 
some  agency  policymaking  should  not  be  subject  to  political  direction  by  the 
President.  From  this  perspective,  the  "independent  agency"  may  simply  re- 
flect an  ordering  of  governmental  function  that  Congress  would  be  free  to 
extend  to  most  if  not  all  government. ^*^  Government  officials  who  are  not 
heads  of  departments  may  be  placed  in  the  Civil  Service,  remote  from  presi- 
dential discipline,  even  though  Congress  could  not  insist  on  having  an  oppor- 
tunity to  approve  their  removal.  Nonetheless,  the  acceptance  of  a  requirement 
of  parity  in  political  oversight  would  establish  an  outer  limit  susceptible  of 
both  understanding  by  the  Congress  and  application  against  it.  That  congres- 
sional understanding,  in  itself,  might  be  thought  likely  to  influence  congres- 
sional judgments  about  the  extent  to  which  political  controls  would  be  war- 
ranted in  a  given  situation.^''®  In  creating  "independent"  agencies.  Congress 
would  have  to  give  up  the  notion  that  "they  are  ours."  Acceptance  of  this 
reasoning,  by  requiring  acts  of  self-denial,  should  constrain  the  frequency 
with  which  the  judgment  to  create  agency  independence  is  in  fact  made.  If  one 
can  imagine  circumstances  in  which  freeing  a  governmental  body  from  some 
or  all  political  controls  would  be  inappropriate,  one  can  equally  imagine 
substantial  political  hurdles  to  any  such  outcome. 

C.  The  President's  Claim  to  Effective  Communication 

One  of  the  requisites  of  even  a  minimal  oversight  relationship,  confirmed 
as  we  have  seen  in  the  opinion  in  writing  clause,  is  a  channel  of  communica- 
tion with  the  agency  being  overseen,  communication  which — at  least  absent 
special  justification — may  be  conducted  in  private  and  maintained  as  confi- 
dential. Absent  the  capacity  to  talk  effectively,  the  oversight  relationship  and 
the  intended  political  responsibility  that  attends  it  could  hardly  be  said  to 
exist.  This  is  not  the  place  for  a  general  essay  on  executive  privilege,  but  some 


that  of  his  fellow  board  members.  The  vote  of  each  counts  equally;  no  other  commission  or  board 
treats  members  as  "inferior  officers"  subject  to  the  chairman's  appointive  authority. 

345.  As  already  noted,  supra  note  11,  defense  and  foreign  affairs  functions  are  special;  the 
measure  of  congressional  control  over  domestic  law-execution  is  far  larger.  Its  breadth  is  illus- 
trated by  the  plurality  reservation  in  Nixon  v.  Fitzgerald,  457  U.S.  731  (1982),  discussed  supra  text 
accompanying  notes  221-32,  of  the  question  of  an  express  congressional  provision  for  presidential 
tort  liability. 

346.  To  Mark  Rotenberg  1  owe  the  observation  that  the  characteristic  differences  in  these 
political  controls  will  render  complex  any  assessment  of  the  balance  between  them.  Congress- 
sional  oversight  and  appropriations  hearings  have  an  institutional  character  associated  with 
legislation,  as  presidential  controls  are  an  outgrowth  of  executive  discretion.  The  differences 
ought  not  to  be  surprising  and  reflect  the  vitality  "separation  of  powers"  does  have  as  applied  to 
the  named  actors  of  the  Constitution.  That  apples  and  oranges  are  not  strictly  commensurable, 
however,  does  not  negate  a  proposition  that  if  one  is  on  the  plate  in  abundance,  so  must  be  the 
other. 


877 
654  COLUMBIA  LAW  REVIEW  [Vol.  84:573 

broad  features  should  be  noted  in  preparation  for  a  limited  discussion  of 
congressional  prerogatives  of  control. 

1 .  Executive  Privilege  as  a  Claim  Applicable  to  All  Law-Administrators. 
—  The  claim  to  executive  privilege,  often  enough  disputed  in  particular  appli- 
cations, is  nonetheless  generally  recognized.  United  States  v.  Nixon^^'  ac- 
knowledged its  constitutional  dimension,  even  while  holding  that  in  specific 
instances  it  might  be  overcome.  A  similar  proposition  underlies  long-standing 
judicial  assertions— again,  susceptible  of  being  overcome— that  the  decision 
processes  of  law-administrators  are  not  to  be  inquired  into  on  judicial  re- 
view,^■*«  and  that  the  fifth  exemption  to  the  Freedom  of  Information  Act,^"^ 
which  in  effect  embodies  the  more  general  notions  of  executive  privilege, 
should  be  read  as  accepting  that  privilege.  "Human  experience  teaches  that 
those  who  expect  public  dissemination  of  their  remarks  may  well  temper 
candor  with  a  concern  for  appearances  ...  to  the  detriment  of  the  decision- 
making process. "^^^  Congress's  enactment  of  that  exemption— as  its  general 
acknowledgment  of  a  presidential  claim  to  privacy  of  communication  with 
officers  of  government  that  may  be  overcome  only  on  its  demonstration  of  a 
specific  need  for  legislative  purposes'^' — signals  its  own  acceptance  of  the 
general  principle. 

Perhaps  it  will  be  thought  that  the  more  general  form  of  executive 
privilege — that  which  protects  the  decisionmaking  process  as  distinct  from 
national  secrets  of  defense  or  foreign  relations^^^ — is  limited  in  its  provenance 


347.  418  U.S.  683  (1974),  discussed  supra  text  accompanying  notes  174-76. 

348.  United  States  v.  Morgan,  313  U.S.  409(1941),  requires  a  strong  showing  of  bad  faith  or 
improper  behavior  to  go  behind  administrative  findings  made.  See  Camp  v.  Pitts,  411  U.S.  138 
(1973). 

349.  5  U.S.C.  §  552(b)(5)  (1982);  see  also  NLRB  v.  Sears,  Roebuck  &  Co.,  421  U.S.  132,  137 
&  n.2  (1975)  (exempting  "inter-agency  or  intra-agency  memorandums  or  letters  which  would  not 
be  available  by  law  to  a  party  other  than  an  agency  in  litigation  with  the  agency"). 

350.  NLRB  V.  Sears,  Roebuck  &  Co.,  421  U.S.  132,  150-51  (1975)  (quoting  United  Slates  v. 
Nixon,  418  U.S.  at  705). 

351.  Whether  Congress  is  obliged  to  accept  particular  claims  of  executive  privilege  is,  of 
course,  an  entirely  different  matter;  as  in  United  States  v.  Nixon,  the  President  is  unlikely  to  be 
left  as  the  final  judge  of  the  matter.  Nonetheless,  as  in  the  recent  imbroglio  over  privilege  claims 
leading  to  the  resignation  of  Anne  Burford  Gorsuch,  President  Reagan's  Administrator  for  the 
Environmental  Protection  Agency,  see  N.Y.  Times,  Mar.  10,  1983,  at  B12,  col.  1,  these  issues 
tend  to  be  compromised  in  political  give-and-take— both  sides  perhaps  realizing  that  there  is  much 
to  be  lost  from  the  definitive  judicial  resolution  that  ultimately  might  otherwise  be  required.  The 
fact  of  that  play  in  the  joints,  again,  is  a  central  indicator  of  the  health  of  the  constitutional 
scheme:  if  the  outcomes  were  or  could  be  one-sidedly  foreordained,  the  implication  would  be  an 
incapacity  on  the  part  of  the  President  to  check  the  Congress  or  vice  versa. 

Congressional  need  must  in  any  event  be  demonstrated  to  obtain  judicial  enforcement.  See 
McGrain  v.  Daugherty,  273  U.S.  135,  177  (1927);  Senate  Select  Comm.  on  Presidential  Campaign 
Activities  v.  Nixon,  498  F.2d  725,  732  (D.C.  Cir.  1974);  Fein,  Fighting  Off  Congress:  A  Bill  of 
Rights  for  the  Independent  Agency,  8  District  Law.  37  (Nov. /Dec.  1983). 

352.  The  scope  of  executive  privilege  parallels  the  range  of  executive  function.  As  a  general 
matter,  claims  that  information  might  compromise  military  or  foreign  relations  interests  of  the 
nation  have  greater  weight,  and  are  less  easily  overcome,  than  claims  that  making  public  some 
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to  the  body  actually  deciding.  That  is,  an  agency -to  which  Congress  has 
delegated  a  decisional  function  might  be  entitled  to  protection  of  its  own 
decisionmaking  processes,  but  communications  from  the  outside — specifically 
from  the  President — would  be  within  the  ambit  of  a  proper  claim  of  privilege 
only  if  the  President  were  himself  entitled  to  decide  the  matter  and  hence 
internal  to  the  decision  process.  The  basis  on  which  a  functional  argument  of 
that  sort  could  be  made  for  decisions  of  protected  objectivity  has  already  been 
indicated;^"  as  a  general  matter,  however,  the  argument  encounters  the  diffi- 
culty that  the  constitutional  basis  for  the  claim  of  executive  privilege  inheres  in 
the  Presidency  itself— indeed,  a  requirement  that  the  President  himself  autho- 
rize any  claim  of  executive  privilege  formally  made  to  Congress  or  the  courts 
is  generally  accepted. ^^'' 

As  with  the  legislative  veto  and  the  independent  regulatory  commissions, 
a  curious  position  taken  by  the  White  House  (in  this  case  during  the  Carter 
Administration)  may  serve  to  illustrate  the  problem  of  limiting  privilege  only 
to  "executive"  personnel. ^^^  Congress  was  considering  legislation  to  regularize 
the  procedures  for  asserting  executive  privilege  and,  as  it  usually  does,  the 
Office  of  Management  and  Budget  sought  comments  from  all  agencies,  in- 
cluding the  independents,  on  the  proposal.  The  bill  in  question  required  a 
presidential  assertion  of  privilege,  and  made  no  provision  for  claims  by  or  on 
behalf  of  the  independents.  The  NRC's  responsibilities  for  nuclear  materials 
safeguards  and  export  licensing  had  resulted  in  its  having  possession  of  a 
substantia!  body  of  sensitive  foreign  relations  and  intelligence  information, 
information  subject  to  the  stronger  form  of  executive  privilege  claim,  and  it 
seemed  appropriate  that  it  be  brought  within  the  umbrella  of  the  procedures 
being  established.  A  comment  recommending  such  an  amendment  was  pro- 
posed. The  view  from  the  Department  of  Justice,  however,  was  that  because 
the  NRC  was  independent  it  could  not  hope  to  have  the  privilege  available  to 
it,  and  therefore  the  comment  should  not  be  made. 

Viewed  as  a  political  judgment  about  what  positions  the  administration 
couW  afford  to  take  with  the  Congress,  this  advice  is  no  different  than  the 
decision  not  to  impose  the  cost-benefit  analysis  regimes  of  Executive  Orders 
12,044  and  12,291  upon  the  independent  commissions. ^^'^  As  a  legal  analysis, 
however,  it  is  extraordinary.  The  information  in  question  was  no  less  sensitive 


internal  dialogue  about  law-administration  will  impair  the  President's  capacity  to  secure  candid 
advice  from  his  associates.  This  difference  is  well  reflected  in  the  wording  and  interpretation  of 
exemptions  1  and  5  of  the  Freedom  of  Information  Act,  5  U.S.C.  §§  552(b)(1),  (5)  (1982).  See  W. 
Gellhorn,  C.  Byse  &  P.  Strauss,  supra  note  2,  at  592-93;  supra  note  11.  We  are  here  concerned 
with  the  latter  form  of  claim. 

353.  See  supra  text  accompanying  notes  316-18. 

354.  Failure  to  recognize  that  his  argument  is  inconsistent  with  the  Constitution's  vesting 
executive  authority  in  a  single  President  is  the  principal  flaw  in  the  otherwise  perceptive  discussion 
appearing  in  Fein,  supra  note  351. 

355.  1  learned  of  this  incident,  as  a  number  of  others,  during  a  period  of  service  as  General 
Counsel  to  the  Nuclear  Regulatory  Commission. 

356.  See  supra  notes  76-78  and  accompanying  text. 
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nationally  in  the  NRC's  hands  than  it  had  been  in  the  hands  of  the  Depart- 
ment of  State;  it  concerned  issues  of  high  controversy,  respecting  which 
congressional  demands  were  readily  anticipable.  To  deny  the  possibility  of  a 
claim  of  executive  privilege  seems  also  to  deny  any  obligation  to  the  President 
on  the  agency's  part  to  hold  the  matter  in  confidence.  The  implication,  again, 
is  that  Congress  has  succeeded  in  fractionating  government,  producing  law- 
administrators  not  related  to  the  President  in  a  way  that  permits  recognizing  in 
him  the  (politically  enforceable)  obligation  of  taking  care  that  the  laws  be 
faithfully  executed,  and  creating  oversight  relationships  for  itself  with  law- 
administrators  in  which  the  political  resistance  expected  and  generally  forth- 
coming from  the  Presidency  would  be  missing.  If  executive  privilege  is  the 
President's,  and  it  is  in  the  Presidency  that  it  has  its  constitutional  source, 
then  privilege  is  a  relationship  that  must  extend  throughout  all  law-adminis- 
tration. 

2.  Congressional  Regulation  of  Executive  Privilege.  —  As  United  States 
V.  Nixon  underlines,  the  fact  of  executive  privilege  does  not  in  itself  establish 
the  President's  right  to  hold  communications  to  him  (or  within  the  executive 
branch)  confidential.  Claims  to  acquire  the  information  subject  to  the  privi- 
lege or  to  deny  confidentiality  to  consultations  may  equally  be  based  on  the 
Constitution,  and  in  particular  cases  may  be  stronger  than  the  privilege  claim. 
The  Nixon  Court  indicated  that  balancing  judgments  were  required,  finding 
there  that  a  special  need  urged  on  behalf  of  criminal  defendants  overcame 
what  was  presented  as  a  blanket,  generalized  claim  of  privilege  made  on  the 
President's  behalf.^"  It  was  argued  above,  along  similar  lines,  that  a  presiden- 
tial claim  of  constitutional  prerogative  to  communicate  in  private  with  a 
decisionmaker  could  be  overcome  by  a  congressional  judgment  that  a  given 
decision  must  be  made  "on  the  record"  to  assure  its  objectivity.^^* 

Congress  might  have  other  reasons,  apart  from  motives  of  power  aggran- 
dizement, to  limit  presidential  communications  to  the  agencies  to  which  it  had 
delegated  decisional  responsibilities,  or  to  require  any  communications  to  be 
made  publicly.  While  ostensibly  the  purpose  is  to  communicate  presidential 
views,  such  communications  might  be  a  means  for  injecting  the  views  of 
politically  influential  private  parties  (the  conduit  problem).  Communications 
are  more  often  made  in  the  name  of  the  President  than  by  the  President 
himself,  and  Congress  might  believe  that  having  staff  persons  making  them 
presented  unacceptable  political  risks  or  diffusion  of  authority  (the  staff  abuse 
problem).  Even  outside  the  context  of  on-the-record  proceedings,  these  risks, 
on  the  whole,  could  be  thought  to  outweigh  the  gains  to  be  had  from  informal 
and  confidential  lines  of  communication  within  the  administration.  This  prob- 
lem arises  most  acutely  in  the  context  of  informal  rulemaking,  where  it  has 
already  had  a  fair  amount  of  focussed  attention. ^^"^  Those  analyses  suggest 
both  that  wide  scope  exists  for  congressional  judgment  on  the  problem  and — 


357.  See  supra  text  accompanying  notes  174-76. 

358.  See  supra  text  accompanying  notes  316-22. 

359.  See,  e.g.,  Bruff,  supra  note  47;  Nathanson,  supra  note  207;  Verkuil,  supra  note  55. 


880 

1984]  AGENCIES' PLACE  IN  GOVERNMENT   .  657 

what  might  be  regarded  as  the  parity-driven  consequences  of  a  judgment 
favoring  controls — that  it  would  be  difficult  to  adopt  more  formal  standards 
without  making  rulemaking  far  more  cumbersome.  Are  there  limits  on  Con- 
gress's authority  to  make  and  enforce  such  judgments? 

a.  The  Conduit  Problem.  —  The  allegation  that  private  presidential  (and 
congressional)  communication  had  permitted  back  door  influence  by  special 
interest  groups  was  a  principal  objection  of  the  parties  in  Sierra  Club  v. 
Cosile,^^°  a  well-regarded  D.C.  Circuit  decision  reviewing  the  highly  signifi- 
cant EPA  rulemaking  on  sulfur  emissions  by  coal-fired  electric  utilities.^*" 
Environmental  groups  feared  that  politically  more  powerful  coal  interests 
were  having  their  views  passed  directly  along,  in  private,  as  if  they  were  the 
views  of  the  President,  or  at  least  with  the  command  that  they  receive  respect- 
ful attention.  National  coordination  can  be  understood  as  a  rationale  for 
presidential  participation;  serving  as  a  conduit  for  the  views  of  special  interest 
groups  in  particular  cases  presents  greater  difficulties.^"^  In  Sierra  Club,  the 
court  was  able  to  rely  on  advice  the  Attorney  General  had  given  White  House 
officials  that  their  ability  to  consult  with  agency  officials  on  rulemakings 
might  depend  on  their  undertaking  not  to  serve  a  pass-along  function, ^"^  and 
that  they  should  keep  and  make  public  records  of  materials  they  received  from 
private  sources  to  show  their  adherence  to  that  undertaking.  Because  that 
advice  appeared  to  have  been  followed,  the  court  found  the  consultations  not 
legally  objectionable.^^" 

While  it  recognized  the  constitutional  stature  of  the  claim  of  both  "the 
President  and  his  White  House  staff  to  monitor  the  consistency  of  executive 
agency  regulations  with  Administration  policy,"'"'  the  D.C.  Circuit  in  Sierra 
Club  also  appeared  to  recognize  the  scope  for  judicial  and  legislative  regula- 
tion of  that  power.  It  hinted  that  courts  might  inquire,  using  the  discovery 
weapon,  whether  "conduit  communications"  had  occurred.  In  the  context  of 
the  Attorney  General's  advice  and  its  apparent  acceptance,  however,  it  de- 
clined to  authorize  that  step  "simply  on  the  unsubstantiated  hypothesis  that 
some  such  communications  may  be  unearthed  thereby."'""  A  presumption  of 


360.  657  F.2d  298  (D.C.  Cir.  1981). 

361 .  That  rulemaking  was  also  the  subject  of  an  extraordinary  case  study  demonstrating  (and 
decrying)  the  penetration  of  politics  into  the  outcome.  B.  Ackerman  &  W.  Hassler,  Clean  Coal/ 
Dirty  Air  (1981). 

362.  See  also,  e.g.,  In  re  Permanent  Surface  Mining  Regulation  Litigation,  617  F.2d  807,  809 
(D.C.  Cir.  1980)  (per  curiam)  (appeal  from  denial  of  preliminary  injunction);  Bruff,  supra  note 
47,  at  466  (National  Highway  Safety  Administration). 

363.  657  F.2d  at  405  n.520. 

364.  Id.  at  407-08;  see  also  44  Fed.  Reg.  1355  (1979);  Dep't  of  Justice  Memorandum  to  Cecil 
D.  Andreus,  Jan.  17,  1979,  reprinted  in  Legal  Times  of  Wash.,  Jan.  29,  1979,  at  32,  col.  1. 

365.  657  F.2d  at  405. 

366.  Id.  at  405  n.520.  It  might  be  noted  that  the  Reagan  Administration  has  taken  a  less 
formal  view,  only  advising  officials  to  make  sure  persons  who  make  contact  with  them  have 
placed  in  agency  files  any  factual  data  they  mean  to  present,  and  making  no  effort  to  preserve  a 
paper  trail.  See,  e.g.,  Hearings,  supra  note  76,  at  47  (Testimony  of  James  Miller,  then  Director  of 
the  President's  regulatory  reform  effort  and  now  Chairman  of  the  FTC): 
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regularity  would  first  have  to  be  overcon->c-,  in  light  both  of  geneial  hesitation 
to  put  agency  motivation  on  triai-"*"  and  of  the  "extraordinary  caution"  courts 
should  employ  when  article  II  considerations  are  present. ^®^  And  while  the 
court  seemed  to  indicate  that  a  statutory  requirement  of  disclosure  would  be 
enforced,^'"'  it  also  anticipated  that  such  a  statute  would  have  to  respect  the 
need  for  parity.  Congress  could  "convert  informal  rulemaking  into  a  rarified 
technocratic  process,  unaffected  by  political  considerations, "^^°  but  at  the 
cost  of  confining  congressional  as  well  as  presidential  power. 

Thus,  Congress's  broad  authority  to  adopt  legislation  to  structure  the 
behavior  of  the  President  and  agencies  cannot  be  considered  independently  of 
the  same  constitutional  concerns  as  motivated  the  Sierra  Club  court  to  decline 
to  intervene.  The  argument  for  controlling  intra-executive  contacts  depends 
on  viewing  rulemaking  as  an  apolitical  process,  like  a  trial,  in  which  decision 
turns  on  the  outcome  of  a  public  contest  over  facts,  rather  than  on  intuition 
and  judgment  based  on  experience  in  the  community.  That  vision  is  tenable, 
but  has  several  shortcomings.  First,  it  represents  a  sharp  departure  from 
current  understanding,  and  implies  an  equal  constraint  for  Congress.  Second, 
it  may  not  reach  past  the  conduit  issue,  or  is  at  least  far  weaker  respecting 
expressions  of  official  views.  Third,  and  most  important,  significant  difficul- 
ties would  arise  if  Congress  sought  to  go  beyond  requiring  contacts  to  be  made 
public,  to  a  prohibition  of  presidential  contacts.  A  requirement  of  openness 
would  satisfy  procedural  if  not  structural  concerns:  it  would  supply  a  full 
record  for  judicial  review,  and  full  appreciation  in  the  community  of  the  data 
on  which  the  agency  has  relied;  it  would  also  provide  a  means  for  checking 


As  you  can  see,  the  basic  principle  is  that  any  factual  information  given  to  OMB  and  the 
task  force  should  also  be  transferred  to  the  agencies  to  be  included  in  their  rulemaking 
files.  Furthermore,  any  time  we  procure  facts  or  perform  analyses  based  on  such  facts 
which  impact  on  our  consultations  with  agencies,  we  also  transmit  such  information  for 
inclusion  in  the  record. 
See  also  id.  at  102  (OMB  has  no  intention  of  maintaining  a  log  of  contacts);  General  Accounting 
Office,  Report  to  the  Chairman,  Senate  Comm.  on  Governmental  Affairs,  Improved  Quality, 
Adequate  Resources,  and  Consistent  Oversight  Needed  if  Regulatory  Analysis  is  to  Help  Control 
Cost  of  Regulations  iv,  52-54  (Nov.  2,  1982)  (criticizing  OMB's  ex  parte  contacts  and  lack  of 
written  comments);  M.  Eads,  The  Crusade  that  Backfired  ch.  6  (forthcoming);  Hearings,  supra 
note  76,  at  17  (June  11,  1981  memorandum  from  David  Stockman  entitled  "Certain  Communica- 
tions Pursuant  to  E.O.  12291,  Federal  Regulation"). 

367.  Sierra  Club  v.  Costle,  657  F.2d  at  405  n.520;  see  also  Citizens  to  Preserve  Overton  Park, 
Inc.  V.  Volpe,  401  U.S  402,  420  (1971);  Morgan  v.  United  States,  304  U.S.  1  (1938). 

368.  Sierra  Club  v.  Costie,  657  F.2d  at  407.  That  is,  recognizing  the  President's  proper 
constitutional  role,  the  court  also  recognized  that  permitting  easy  litigative  intrusion  would 
necessarily  impair  his  exercise  of  that  role. 

369.  See,  e.g.,  657  F.2d  at  405-07: 

We  assume,  therefore,  that  unless  expressly  forbidden  by  Congress,  such  intra-executive 
contacts  may  take  place  ....  But  in  the  absence  of  any  further  Congressional  require- 
ments, we  hold  that  it  was  not  unlawful  in  this  casa  for  EPA  not  to  docket  a  face-to-face 
policy  session  involving  the  President  and  EPA  officials  during  the  post-comment  period 

370.  Id.  at  408. 
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that  ihe  pass-along  function  was  not  being  served  while  substantially  respect- 
ing the  President's  claim  to  consultation  under  the  "opinions  in  writing" 
clause.  It  would  be  hard  to  reconcile  a  prohibition  of  presidential  contact 
either  with  that  provision,  or  with  the  general  purpose  to  make  of  the  Presi- 
dent aiinitary  chief  executive. 

Might  not  the  President  insist  that  policy  advice  at  least,  as  distinct  from 
factual  assertions,  remain  confidential?  Both  written  and  oral  opinions  from 
the  agencies,  and  any  responses  the  President  may  make,  have  the  character  of 
communications  about  which  executive  privilege  claims  could  be  made,  even 
though  the  claims  would  not  invariably  be  respected.^'''  Even  apart  from  the 
risk  of  purposeful  Congressional  disruption  of  the  balance  of  powers  within 
government,  any  disclosure  requirement  must  balance  gains  for  judicial  review 
or  public  acceptance  against  possible  losses  in  the  candor  and  flexibility  of  the 
government's  decisional  processes.  Without  attempting  to  resolve  here  the 
United  States  v.  Nixon^''^  balance,  1  would  note  that  a  sweeping  and  general 
congressional  judgment  about  the  benefits  of  openness  for  public  acceptance 
of  administrative  acts  does  not  present  as  precise  a  claim  as  a  prosecutor's 
need  in  connection  with  a  particular  criminal  proceeding.  It  neither  embodies 
explicit  constitutional  values  corresponding  to  the  criminal  defendants'  asser- 
tions in  that  case  nor  reflects  a  particularized  need  to  override  the  executive's 
claim  to  privilege.  On  the  President's  side,  arguments  of  varying  strength  can 
be  imagined:  the  argument  against  a  requirement  that  outside  contacts  be 
disclosed — the  conduit  function — is  evidently  weaker  than  that  against  dis- 
closing all  contacts,  even  those  from  within;  required  exposure  of  factual 
submissions,  less  objectionable  than  required  publicity  for  advice.  On  the 
congressional  side  of  the  ledger,  one  notes  that  statutory  requirements  of 
publicity  have  a  greater  tendency  to  defeat  the  intended  tensions  among  the 
branches  by  greatly  reducing  presidential  power  across  a  broad  spectrum  of 
activity  than  does  an  issue-specific  judicial  determination  that  a  presumptive 
privilege  has  been  defeated.  Certainly,  given  the  President's  constitutionally 
based  claim  for  confidential  consultation  with  law-administrators.  Congress 
could  not  expect  to  require  openness  for  presidential  communication  only.  If 
it  required  all  presidential  communications  to  be  open  without  equally  requir- 
ing that  of  congressional  communications,  the  suspicion  would  be  inescapable 
that  an  assault  on  the  Presidency,  rather  than  an  assurance  of  fair  or  accept- 
able procedure,  was  at  the  root  of  the  measure;  and  accordingly,  it  ought  not 
survive."^ 


371.  See  Bruff,  supra  note  47,  at  505;  Verkuil,  supra  note  55,  at  958-59. 

372.  418  U.S.  683  (1974). 

373.  A  similar  issue,  respecting  which  even  stronger  doubts  might  be  raised,  is  suggested  by  a 
proposal  discussed  in  connection  with  recent  regulatory  reform  legislation  to  prohibit  any  officer 
of  the  United  States  from  requiring  independent  commissions  to  submit  legislative  proposals  (or 
testimony  or  comments)  for  executive  branch  coordination  prior  to  their  submission  to  Congress. 
The  President  may  not  only  require  opinions  in  writing  on  any  subject;  he  is  also  to  recommend 
the  legislation  he  judges  necessary  and  expedient.  The  proposed  constraint  significantly  hampers 
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Could  Congress  require  the  President  to  participate  only  in  the  ordinary 
course,  requiring  that  any  comments  or  advice  be  filed  not  only  openly  but 
also  within  the  time  frame  allotted  for  public  participation?^''"'  Again  the 
values  beyond  interbranch  warfare  to  be  served  by  such  a  requirement,  such  as 
the  facilitation  of  judicial  review,  require  at  least  that  the  same  constraints  be 
placed  on  congressional  interventions. '^^  The  President's  responsibility  to 
coordinate  the  activities  of  all  government,  however,  sets  him  apart  from 
private  and  congressional  actors.  The  responsibility  cannot  be  well  exercised 
unless  he,  as  well  as  the  responsible  agency,  is  in  a  position  to  assess  the 
various  responses  made  in  the  rulemaking  and  even  the  agency's  preliminary 
reaction  to  those  responses.  Congressional  imposition  of  strict  time  require- 
ments, then,  could  require  a  burden  of  justification  beyond  that  to  be  faced  in 
supporting  a  requirement  of  openness. 

b.  The  Staff  Abuse  Problem.  —  In  addition  to  the  conduit  problem  are 
the  difficulties  introduced  by  the  fact  that  not  all  views  attributed  to  the 
President,  even  views  emanating  from  the  White  House,  are  in  fact  his.  Junior 
staff  members  may  be  anxious  to  satisfy  imagined  desires  of  the  President, 
knowing  that  he  does  not  have  the  time  to  be  consulted  on  all  issues.  Less 
creditably,  they  may  be  eager  to  demonstrate  their  power  to  the  outside  world. 
Of  course  the  officials  at  the  other  end  of  the  telephone  line  know  that  "the 
President  wants"  is  not  always  meant  literally;  yet  the  cost  of  testing  the 
waters  can  be  high.  Aware  of  these  potentials  for  misunderstanding,  if  not 
abuse,  might  Congress  provide  that  presidential  prerogatives  of  participation 
must  be  exercised  personally? 

We  saw  earlier  that  one  result  of  Nixon  v.  Fitzgerald  was  a  sharp  distinc- 
tion at  the  level  of  quasi-constitutional  prerogative  between  the  President  and 
even  close  "elbow-aides. "''®  If  a  similar  distinction  were  employed  in  this 
context,  it  would  permit  the  restriction  suggested— in  the  process,  effectively 
denying  the  President  the  capacity  to  perform  his  functions  by  precluding  him 


his  ability  to  do  so  by  effectively  depriving  him  of  the  possibilities  of  consultation  and  coordina- 
tion. A  requirement  that  agency  proposals  be  revealed  with  the  President's  package,  like  the 
equivalent  requirements  now  common  respecting  budget  requests,  would  not  raise  these  issues; 
nor  would  a  provision  requiring  the  agency  to  wait  only  a  reasonable  time  before  making  its 
submission.  Either  of  these  measures  would  also  restrict  the  President's  political  authority  with 
the  agencies  concerned;  the  difference  lies  in  their  preservation  of  his  leadership  and  initiative. 

374.  Dean  Verkuil  discusses  this  issue,  Verkuil,  supra  note  55,  at  985,  and  recommends: 
There  should  be  no  requirement  that  these  written  contracts  be  submitted  in  accordance 
with  the  timeframe  established  for  public  comment,  but  they  should  be  placed  in  the 
record  before  the  rule  is  finally  promulgated.  Limiting  contacts  to  the  public  comment 
period  would  reduce  the  value  of  public  comments  to  the  agency  and  to  the  executive 
branch.  Post-comment  contacts  are  important  precisely  because  they  are  informed  by 
the  comment  period  itself. 

Id.  at  987-88  (footnoted  omitted). 

375.  Acceptance  of  that  proposition  could  well  make  use  of  this  option  more  sparing — 
limited,  for  example,  to  rulemaking  conducted  on  the  record,  where  the  judgment  that  apolitical 
approaches  are  required  is  strong. 

376.  See  supra  text  accompanying  notes  221-36. 
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from  delegation.  This  result  is  troubling.  Even  the  most  sensitive  issues  of 
national  security  must  be  brought  to  the  point  of  presidential  decision  by 
staff,  who  assemble  data  and  views,  and  then  winnow  and  shape  them  for  the 
President,  often  after  energetic  and  even  oppressive  consultation  with  the 
responsible  agencies  and  departments.  Presidential  interventions  in  agency 
proceedings  will  almost  always  be  performed  by  someone  other  than  the 
President,  acting  in  his  name.  The  Constitution  embraced  the  President's 
political  accountability  as  an  officer  whose  performance  might  be  measured 
by  the  electorate— a  concept  consistent  with  delegation,  so  long  as  he  may 
fairly  be  held  to  account  for  the  delegates'  performance.  Indeed,  anticipated 
delegation  is  the  point  of  the  cryptic  references  to  "Departments."  And  the 
near-impeachment  of  Richard  Nixon  dramatically  confirmed  the  reality  of 
that  responsibility.^" 

Such  a  constraint  on  presidential  action  would  not  meet  the  test  of  parity 
unless  congressmen  equally  constrained  their  own  staffs.  The  political  cost  to 
Congress  of  taking  such  a  step,  given  the  apparent  importance  of  "casework" 
and  oversight  for  legislators'  priorities, ^'^^  would  almost  certainly  preclude  it  // 
the  parity  notion  applied.  Yet  the  Court's  reasoning  in  the  Fitzgerald  cases"^ 
suggests  it  does  not.  The  presidential  aides  in  Harlow  had  relied  for  their  claim 
of  absolute  privilege  on  Gravel  v.  United  States,^^°  a  case  involving  assertions 
by  a  Senator  and  his  aides  of  privilege  under  the  speech-or-debate  clause  of 
the  Constitution. '«'  The  Gravel  Court  had  said  in  dictum^*'^  ^^at  the  clause 
"applies  not  only  to  a  Member  but  also  to  his  aides  insofar  as  the  conduct  of 
the  latter  would  be  a  protected  legislative  act  if  performed  by  the  Member 
himself. "'«^  In  the  Fitzgerald  cases,  only  the  Chief  Justice  accepted  the  evi- 
dent parallel  to  Gravel,  and  he  noted  it  in  terms  too  sharp  to  pretend  hjs  eight 
colleagues  had  not  rejected  it.  One  may  say  the  Court  erred,  or  that  its 
judgment  was  affected  by  the  particular  executive  conduct  alleged  in  the 
Fitzgerald  cases,  or  that  the  difference  between  qualified  and  absolute  privi- 
lege is  not  so  substantial  as  to  impair  the  President's  capacities  to  maintain  his 
office  and  to  remain  an  effective  political  competitor  to  Congress.  Yet  if 
Congress  can  legislate  that  it  may,  but  the  President  may  not,  employ  staff  to 


377.  Dean  Verkuil  suggests  a  hierarchical  approach,  distinguishing  interventions  by  the 
President  himself  from  interventions  by  senior  White  House  officials,  and  the  latter,  from 
interventions  by  staff  aides.  Verkuil,  supra  note  55,  at  987-88;  see  also  Roads  to  Reform,  supra 
note  55,  at  155-57  (dissenting  remarks  of  former  Secretary  of  Transportation  William  T.  Col- 
eman, Jr.).  The  distinction  is  an  attractive  one  but  its  effect,  again,  is  essentially  to  deny  the 
possibility  of  delegation. 

378.  R.  Arnold,  supra  note  72,  at  26-27;  M.  Fiorina,  Retrospective  Voting  in  American 
National  Elections  204-10  (1981);  Fiorina  &  Noll,  supra  note  72,  at  256. 

379.  See  supra  text  accompanying  notes  221-37. 

380.  408  U.S.  606  (1972). 

381.  U.S.  Const,  art.  I,  §  6,  cl.  1. 

382.  It  found  the  clause  not  properly  invoked  in  the  circumstances  of  the  case.  408  U.S.  at 
622. 

383.  Id.  at. 618. 
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carry  out  oversight  roles,  the  President's  capacities  both  as  chief  executive  and 
as  poHtical  rival  would  be  significantly  undercut. 

D.  The  President's  Constitutional  Claim  to  Direct  Agency  Judgment 

The  discussion  to  this  point  has  largely  assumed  the  proposition  some- 
times thought  to  have  been  settled  by  Kendall  v.  United  States^^'^  that  Congress 
can  if  it  wishes  place  administrative  duties  wholly  in  law-administrators,  not 
subject  to  direction  by  the  President.  But  Kendall  resolves  that  issue  only  for 
settings  in  which  administrators  have  no  discretion. ^^^  Granted  that  the  agen- 
cies and  the  President  are  each  bounded  by  law  in  their  exercise  of  discretion, 
what  directory  authority  does  the  President  have  within  these  boundaries?'^® 
As  in  the  inquiry  into  executive  privilege,  it  may  be  useful  to  consider  the  issue 
in  two  aspects:  first,  whether  in  the  face  of  congressional  silence,  presidential 
authority  to  direct  or  at  least  shape  the  exercise  of  law-administering  discre- 
tion may  be  inferred;  second,  if  so,  whether  any  limits  on  congressional  ability 
to  override  that  direction  by  statute  may  be  found.  As  in  the  case  of  executive 
privilege,  it  is  not  possible  to  be  more  than  suggestive  about  a  subject  on 
which  many  have  written. 

1.  Presidential  Direction  of  the  Exercise  of  Administrative  Discretion  as 
a  Claim  Applicable  to  All  Law- Administrators.  —  Issues  attendant  to  the 
President's  claim  to  direct  the  exercise  of  administrative  discretion  are  well 
posed  by  the  increasing  level  of  White  House  involvement  in  major  agency 
rulemaking  through  the  imposition  of  requirements  to  engage  in  economic 
analysis  of  the  likely  impact  of  proposed  rulemaking,  subject  to  possible 
White  House  review. '^^  President  Carter's  Executive  Order  No.  12,044,  an 
initiative  broadly  supported  by  the  legal  community,'^*  first  imposed  this 
requirement  in  detail.  The  order  created  presidential  review  mechanisms  essen- 
tially procedural  in  character;  while  further  analysis  or  reports  could  be 
requested  and  the  White  House  might  call  forceful  attention  to  deficiencies 
thought  to  exist  in  agency  drafts,  the  Order  suggested  no  effort  to  direct  how 
the  rulemaking  agency  must  exercise  its  judgment  as  to  outcome,  once  a 
satisfactory  analysis  was  in  hand.'^^  President  Reagan's  Executive  Order  No. 
12,291,  issued  soon  after  he  took  office,  took  the  further  step  of  imposing  a 


384.  37  U.S.  (12  Pet.)  524  (1838),  discussed  supra  text  accompanying  notes  127-30. 

385.  Id.  at  609-14. 

386.  The  concern  is  hardly  a  new  one.  See  R.  Cushman,  supra  note  140,  at  680-88;  E. 
Redford,  supra  note  167,  at  12-33;  Byse,  Comments  on  a  Structural  Reform  Proposal:  Presiden- 
tial Directives  to  Independent  Agencies,  29  Ad.  L.  Rev.  157  (1977);  Cutler  &  Johnson,  Regulation 
and  the  Political  Process,  84  Yale  L.J.  1395,  1409-14  (1975). 

387.  See  supra  notes  76-78  and  accompanying  text. 

388.  See,  e.g..  Roads  to  Reform,  supra  note  55,  at  79-88  (recommendations  for  increased 
presidential  participation  in  rulemaking). 

389.  It  is  of  course  difficult — and  was  understood  to  be  difficult— to  enact  a  conclusion 
shown  to  be  excessive,  inefficient,  or  ineffective  by  an  analysis  that  will  be  part  of  a  rulemaking 
record;  nonetheless,  there  was  no  mistaking  whose  judgment  was  to  be  exercised  in  that  regard. 
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standard  of  judgment  to  be  exercised  on  the  basis  of  these  analyses,  "to  the 
extent  permitted  by  law":  agencies  were  to  adopt  rules  only  if  they  were  both 
cost-beneficial  and  benefit-maximizing.^^"  Although  not  formally  applicable 
to  the  independent  regulatory  commissions,  both  executive  orders  were  widely 
followed  by  them;  both  Presidents  made  clear  that  they  had  excepted  the 
independents  to  avoid  stirring  up  a  political  fuss,  not  because  either  believed 
he  lacked  authority  to  apply  the  order  to  the  independents.^^' 

The  stated  rationale  for  these  orders  was  not  that  the  President  might 
wish  to  substitute  his  judgment  for  the  agency's  on  particular  issues  delegated 
to  it,  but  that  they  would  permit  him  to  bring  to  bear  balancing  and  coordina- 
tion perspectives  inseparable  from  the  notion  of  a  single  chief  executive. 
Acting  on  their  own,  agencies  are  most  unlikely  to  achieve  effective  balance. 
Although  the  EPA,  for  example,  could  "take  account  of"  the  concerns  of  the 
NRC  in  adopting  rules  respecting  radioactive  wastes  and  the  NRC,  in  turn, 
could  consider  the  perspectives  of  the  EPA,  each  would  act  from  its  own 
perspective.  Uniformity  of  outcome  would  be  unlikely  even  though  both 
agencies  would  assert  that  they  were  taking  account  of  the  other's  need  and 
would  be  making  genuine  efforts  to  do  so.  Nor  would  either  have  authority  to 
enforce  its  conclusion  in  the  other  agency.  Such  problems  arise  daily  and  may 
involve  a  significant  number  of  agencies,  each  with  its  own  perspective  on  a 
given  regulatory  issue  or  national  problem.  Interagency  study  groups  prolifer- 
ate, and  each  must  have  a  chair.  Memoranda  of  understanding  are  entered, 
and  each  agency  must  have  an  impetus  to  accommodate  and  some  reason  to 
expect  enforcement  of  the  result.  Only  the  President  can  supply  these  services. 
Even  where  the  courts  might  be  called  on  to  assist  in  resolution,  their  proc- 
esses could  take  years  that  simply  are  not  available  to  those  responsible  for 
implementing  statutes  today. 

The  power  to  balance  competing  goals — and  the  concomitant  power  to 
influence  at  least  to  some  degree  the  agencies'  exercise  of  discretion — can  only 
be  the  President's;  leaving  the  balancing  functions  in  the  agencies  would 
create  multiheaded  government,  government  with  neither  the  capacity  to  come 
to  a  definitive  resolution  nor  the  ability  to  see  that  any  resolution  is  honored  in 
all  agencies  to  which  it  may  apply.  This  outcome  does  not  vary  with  whether 
or  not  the  agencies  are  denominated  independent.  Once  one  has  acknowledged 
that  any  discretion  conferred  must  be  exercised  within  the  legal  bounds  set  for 
it,  failure  to  recognize  the  President's  claim  to  shape  its  exercise  would  deny 
central  premises  of  constitutional  structure  as  sharply  as  would  a  denial  of 
Congress's  claim  to  set  the  legal  bounds. 

There  are  other  practical  reasons  for  granting  the  President  the  power  to 
shape  administrative  discretion.  Individual  agencies  almost  necessarily  lack 
the  political  accountability  and  the  intellectual  and  fiscal  resources  necessary 
to  achieve  such  balancing  and  coordination.  Relying  on  them  to  do  so  would 


390.  Exec.  Order  No.  12,291,  §  2,  46  Fed.  Reg.  13,193  (1981),  reprinted  in  5  U.S.C.  §  601 
note  (1982). 

391.  See  supra  notes  76-78  and  accompanying  text. 
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produce  more  costly  and  less  responsible  government,  in  which  interagency 
disputes  would  be  more  likely  to  arise  and  less  amenable  to  abiding  resolution. 
For  example,  the  NRC,  in  order  to  carry  out  its  responsibilities  in  the  licensing 
of  nuclear  exports, ^^^  could  simply  accept  the  State  Department's  advice  on 
the  diplomatic  aspects  of  proposed  exports  and  the  intelligence  agencies' 
advice  on  the  possible  consequences  of  exportation  for  the  proliferation  of 
nuclear  weapons.  By  statute,  however,  the  NRC  is  required  to  reach  indepen- 
dent judgments, ^^^  and  that  has  required  it  to  develop  its  own  miniature 
Department  of  State  and  intelligence-evaluation  apparatus.  Whether  these 
offices  are  more  expert  than  the  agencies  whose  judgments  they  review  is 
surely  open  to  doubt;  to  say  that  the  judgment  of  the  officials  in  their  charge  is 
less  likely  to  be  influenced  by  extraneous  factors  may  be  another  way  of 
saying  that  they  will  not  see  or  be  responsible  for  all  the  implications  of  the 
judgments  they  are  to  make.  What  is  certain  is  that  these  officials  add  to  the 
bulk  of  government,  to  the  time  required  to  make  decisions,  and  add  to  the 
volume  of  disputes  government  must  resolve  in  order  to  act,  as  well  as  serving 
to  diffuse  governmental  responsibility.  In  order  to  carry  out  the  responsibili- 
ties placed  upon  them,  they  must  seek  additional  information,  question  the 
judgments  of  those  who  supply  that  information,  and  in  some  instances 
disagree  with  these  judgments.  The  result  may,  on  balance,  be  improved 
decision;  Congress,  in  establishing  this  mechanism,  obviously  thought  the 
existing  decisionmakers  were  too  complaisant.  The  point  here  is  to  call  atten- 
tion to  the  costs  of  time,  manpower,  and  added  disputatiousness  that  must  be 
paid  to  achieve  those  "improvements." 

One  response  to  arguments  such  as  these  is  often  couched  in  terms  of  the 
high  political  content  of  \Vhite  House  direction.  Thus,  urges  former  Secretary 
of  Transportation  William  T.  Coleman,  Jr., 

I  believe  this  analysis  [in  support  of  adopting  formal  procedures  for 
presidential  override  of  agency  judgment]  .  .  .  overestimates  the 
objectivity  of  the  President's  staff  ....  Many  members  of  the 
White  House  staff  also  undertake  single-mission  objectives  or  bring 
with  them,  or  learn  on  the  job,  program  biases.  .  .  .  Even  staff 
generalists  often  adopt  specific  issue  orientations  and  are  willing  to 
sacrifice  .  .  .  conflicting  .  .  .  objectives  in  pursuit  of  whatever  presi- 
dential priority  has  been  assigned  to  them.  Even  more  "ominous"  is 
the  so-called  White  House  political  advisor,  whose  role  is  never 
clearly  defined  in  public  but  whose  bias  may  be  simply  the  position 
that  will  most  ensure  reelection  of  the  Presidem.  .  .  .  Such  an  advi- 
sor— immune  from  public  scrutiny  and  congressional  accountability 


392.  Nuclear  Non-Proliferation  Act  of  1978,  42  U.S.C.  §  2155  (Supp.  V  1981).  From  1975 
until  1978  this  authority  was  final,  free  of  presidential  direction;  the  law  was  changed  in  1978  to 
permit  the  President  to  override  the  Commission's  failure  to  issue  the  proposed  license  on  a  timely 
basis  if  he  "determines  that  withholding  the  proposed  export  would  be  seriously  prejudicial  to  the 
achievement  of  United  States  non-proliferation  objectives,  or  would  otherwise  jeopardize  the 
common  defense  and  security."  42  U.S.C.  §  2155(b)(2)  (Supp.  V  1981).  The  President's  judg- 
ment, in  turn,  might  be  overriden  by  congressional  action  of  a  sort  undermined  by  the  decision  in 
Chadha.  Id.;  see  W.  Gellhorn,  C.  Byse  &  P.  Strauss,  supra  note  2,  at  142  n.4,  642  n.l. 

393.  42  U.S.C.  §  2155(a)(2)  (Supp.  V  1981). 
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.  .  .  and  removed  from  the  advice  of  experts  in  the  bureaucracy — is 
not  in  a  position  to  make  a  meaningful  balancing  choice  among 
competing  national  goals. ^^^ 

A  second  response  is  that  the  White  House  lacks  the  resources  to  make 
the  detailed  judgments  inherent  in  administration.  For  example,  in  technologi- 
cally complex  rulemakings,  like  those  at  the  EPA,  many  of  the  most  impor- 
tant decisions  are  incorporated  into  the  assumptions  of  the  technological 
model  used.  The  White  House  does  not  have  the  expertise  necessary  to  com- 
ment on  those  rules  and  "[w]ithout  highly  capable  technical  assistance  to  both 
resurface  and  reanalyze  those  assumptions,  the  review  that  is  conducted  .  .  . 
may  end  up  being  inconsequential  and  superficial  but  will  have  imposed  a 
blizzard  of  additional  paperwork  by  all  concerned."'**^ 

While  justified,  these  concerns  underestimate  the  need  for  coordination 
and  review  and  the  inability  of  any  body  but  the  President  to  fulfill  that  need. 
"Each  agency  has  a  natural  devotion  to  its  primary  purpose  ...  no  matter 
how  many  statutes  .  .  .  say  that  it  shall  'consider'  other  interests  as  well. 
Someone  in  Government,  and  in  the  short  run  that  someone  can  only  be  the 
President,  must  have  power  to  make  the  agencies  work  together  .  .  .  ."^^^ 
These  claims  made  for  presidential  direction  do  not  necessitate  complete 
displacement  of  agency  judgments  or  an  assertion  of  White  House  expertise. 
Coordination  and  substantive  suggestions — albeit  backed  up  with  the  influ- 
ence of  the  Presidency — are  not  incompatible  with  the  agency  remaining 
ultimately  responsible  for  the  decision.  The  OMB  supervision  of  the  impact- 
analysis  process  under  Executive  Order  No.  12,291,  for  example,  recognizes 
(as  it  must)  that  the  authority  to  issue  the  rules  subject  to  the  impact  analysis 
process  remained  in  the  agency  head,^^^  subject  to  whatever  political  discipline 


394.  Roads  to  Reform,  supra  note  55,  at  155,  157  (separate  statement  of  William  T. 
Coleman,  Jr.,  dissenting  in  part  from  the  commission's  recommendations)  (footnote  omitted). 

395.  Hearings,  supra  note  76,  at  28  (testimony  of  former  EPA  General  Counsel  Bernstein) 
(criticizing  Exec.  Order  No.  12,291). 

396.  Roads  to  Reform,  supra  note  55,  at  163  (separate  statement  of  Judge  Henry  J.  Friendly, 
concurring  in  part  with  the  Commission's  recommendations).  In  his  1962  Oliver  Wendel  Holmes 
Lecture  at  Harvard,  Judge  Friendly  had  taken  a  position  similar  to  that'  of  Secretary  Coleman. 
Compare  H.  Friendly,  The  Federal  Administrative  Agencies:  The  Need  For  Better  Definition  Of 
Standards  152-55  (1962)  with  Roads  to  Reform,  supra  note  55,  at  155,  157  (separate  statement  of 
William  T.  Coleman,  Jr.,  dissenting  in  part  from  the  commission's  recommendations).  In  Roads 
to  Reform  Judge  Friendly  explained  that  those  lectures  had  been 

devoted  solely  to  the  independent  agencies.  ...  If  they  made  a  mistake  in  the  award  of  a 
particular  broadcast  license,  or  even  in  its  policies  with  respect  to  such  licenses,  the 
nation  would  survive  until  Congress  took  remedial  action  .... 

The  federal  bureaucracy  has  burgeoned  to  an  extent  not  remotely  contemplated 
seventeen  years  ago.  .  .  .  Moreover,  whereas. in  the  early  1960's  the  focus  was  on  agency 
decisions  taking  the  form  of  orders  after  trial-type  hearings,  today's  emphasis  .  .  .  [is] 
with  regulations  avowedly  of  a  legislative  character. 

Roads  to  Reform,  supra  note  55,  at   163  (separate  statement  of  Judge  Henry  J.   Friendly, 

concurring  in  part  with  the  commission's  recommendations). 

397.  Exec.  Order  No.  12,291.  §  3(0(3),  46  Fed.  Reg.  13,193  (1981),  reprinted  in  5  U.S.C.  § 
601  note  (1982). 
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the  President  might  bring  to  bear.^^**  Similarly,  Sierra  Club  v.  Cosde^^^  ac- 
cepted the  possibility  that  the  White  House  had  been  able  to  influence  the 
agency's  choice  among  several  alternatives,  each  supportable  on  the  basis  of 
the  materials  in  the  rulemaking,  through  private  conversations  it  held  could 
remain  private.'*""  What  had  not  happened  was  a  direct  transfer  of  decision;  if 
Administrator  Costle  had  decided  not  to  accept  any  advice  he  received  and 
promulgated  the  rule  as  he  wished  it  to  be,  the  White  House's  sole  recourse 
would  have  been  to  punish  him  in  some  way,  paying  whatever  political  cost 
was  inherent  in  that  action.  Within  the  constraint  of  recognizing  the  domain 
of  law,  the  proposition  that  there  exists  a  single  executive,  responsible  to  the 
people  through  election  and  to  the  law  through  his  oath  faithfully  to  execute 
all  laws,  locates  the  coordination  and  dispute  resolution  function  in  the  Presi- 
dency. 

2.  Congressional  Regulation  of  Presidential  Direction  of  the  Exercise  of 
Administrative  Discretion.  —  Given  that  the  President's  political  accountabil- 
ity was  foreseen  as  both  a  principal  check  upon  him  and  a  source  of  his 
authority  in  political  struggles  with  Congress,  the  risk  that  political  consider- 
ations might  enter  into  the  President's  oversight  of  administrative  discretion 
seems  a  limited  rationale  for  congressional  control  of  that  oversight.  At  the 
least,  for  the  reasons  already  indicated,  one  would  think  the  rationale  unavail- 
able wherever  Congress  had  not  been  equally  careful  of  its  own  political 
involvement. 

Just  as  with  executive  privilege,  the  key  is  to  identify  those  congressional 
statutes  that  might  unbalance  the  distribution  of  authority  at  the  apex  of 
government  by  crippling  existing  informal  controls;  there  is  no  a  priori  need 
for  statutory  authorization  of  presidential  direction.  Although  the  recent 
proposals  for  presidential  override  of  some  important  agency  policy  deci- 
sions*"' appear  to  be  a  dramatic  innovation,  the  President's  informal  influence 
over  the  daily  operation  of  government  is  already  pervasive.  In  fact,  these 
proposals  would  restrain  rather  than  confer  executive  authority;  the  resolution 
of  interagency  dispute  and  coordination  of  agency  activity  in  conformity  with 
centrally  determined  executive  policy  are  already  daily  activities.  The  activities 
are  informal  because  informality  makes  for  more  efficient  deployment  of  the 
President's  limited  resources;  formalities  mean  time,  people,  and  added  dis- 
putes to  be  resolved.  Such  activities  are  not  highly  visible,  because  of  the 
danger  that,  if  they  were.  Congress  would  encumber  them  in  ways  restricting 
the  effectiveness  of  the  President's  coordinative  apparatus.  The  White  House 
does  not  have  to  be  explicit  with  an  agency  about  results;  it  has  enough  power 


398.  Cf.  United  States  v.  Nixon,  418  U.S.  683,  694-97  (1974)  (President's  authority  over 
Special  Prosecutor  limited  by  Department  of  Justice  regulations  granting  him  "unique  authority 
and  tenure"). 

399.  657  F.2d  298  (D.C.  Cir.  1981). 

400.  id.  at  408. 

401.  See  Roads  to  Reform,  supra  note  55,  at  79-83;  Cutler,  The  Case  for  Presidential 
Intervention  in  Regulatory  Rulemaking  by  the  Executive  Branch,  56  Tul.  L.  Rev.  830  (1982). 
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to  act  much  more  indirectly  using  the  points  of  contact  already  described:  the 
opportunities  to  persuade  aiid  cajole;  the  loyalties  that  may  arise  from  ap- 
pointment; and  the  probable  shared  sense  of  respect  and  of  national  mis- 
sion.""^ 

In  sum,  Congress's  ability  to  limit  presidential  directory  power  is  limited 
not  only  by  the  general  need  to  maintain  a  tension  between  the  named 
branches,  but  by  the  need  for  the  President  to  be  able  effectively  to  coordinate 
all  agency  decisionmaking.  This  need  is  reflected  in  the  President's  presently 
wide  but  informal  directory  power  and  Congress's  acquiescence  to  it. 

Conclusion 

The  basic  conclusion  was  asserted  at  the  outset:  given  the  realities  of 
contemporary  government  and  the  inescapable  constraints  of  constitutional 
text  and  context,  we  can  achieve  the  worthy  ends  of  those  who  drafted  our 
Constitution  only  if  we  give  up  the  notion  that  it  embodies  a  neat  division  of 
all  government  into  three  separate  branches,  each  endowed  with  a  unique 
portion  of  governmental  power  and  employing  no  other.  That  apportionment 
was  made,  but  it  was  made  only  as  to  those  actors  occupying  the  very  apex  of 
government— Congress,  President,  and  Supreme  Court.  The  remainder  of 
government  was  left  undefined,  in  the  expectation  that  congressional  judg- 
ments about  appropriate  structure  would  serve  so  long  as  they  observed  the 
two  prescriptive  judgments  embodied  in  the  Constitution:  that  the  work  of 
law-administration  be  under  the  supervision  of  a  unitary,  politically  account- 
able chief  executive;  and  that  the  structures  chosen  permit,  even  encourage, 
the  continuation  of  rivalries  and  tensions  among  the  three  named  heads  of 
government,  in  order  that  no  one  body  become  irreversibly  dominant  and  thus 
threaten  to  deprive  the  people  themselves  of  their  voice  and  control. 

The  first  judgment  leaves  Congress  free  in  particular  cases  to  choose 
among  a  variety  of  relationships  the  President  might  have  with  those  who 
actually  do  the  work  of  law-administration;  whatever  relationship  is  chosen. 


402.  This  directory  power  is  related  to,  but  not  derivative  from  or  coincidental  with,  his 
removal  power.  Thus,  the  propositions  established  respecting  congressional  control  of  presiden- 
tial oversight  are  limited  ones  about  the  President's  removal  authority.  There  are  some  overlaps, 
of  course,  between  the  powers.  A  court  might  agree,  for  example,  that  a  commission's  refusal  to 
perform  a  requested  economic  analysis  of  the  impact  of  a  proposed  rule,  to  publish  an  agenda  of 
its  intended  rulemaking  activities  for  the  coming  period,  to  await  the  results  of  OMB  review  of 
agency  comments  on  a  rule,  or  to  attend  a  meeting  called  to  discuss  them  gave  rise  to  "cause"  for 
removal  of  one  or  more  commissioners  from  office.  The  President  also  posses.ses  in  most  cases  the 
further  authority  to  rotate  the  chairmanship  among  the  sitting  commissioners  as  a  means  of 
enforcing  his  displeasure  with  ah  incumbent  regardless  of  cause.  But  he  does  not  often  use  it. 
Neither  does  he  often  discharge  secretaries  of  executive  departments,  whose  response  to  his 
directives  is  invariably  less  than  perfect,  who  often  in  their  own  political  necessities  must  resist  a 
course  the  President  would  have  them  take,  and  who  are  the  ones  empowered  to  sign  any  adopted 
rule.  The  secretaries,  too,  possess  a  mea,sure-  of  practical  and  legal  independence.  Thus,  his 
removal  power,  like  the  directory  power,  does  not  vary  whether  the  President  is  dealing  with 
executive  or  independent  agencies. 
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however,  must  be  sufficient  both  to  warrant  characterization  of  the  Presi- 
dent's role  as  unitary  and  to  justify  holding  him  accountable  for  the  results  of 
administration.  From  such  reflections  of  the  first  judgment  as  appear  in  the 
constitutional  text,  one  can  derive  a  few  necessary  dimensions  of  that  relation- 
ship: the  appointment  power,  a  structure  within  which  effective  and  confiden- 
tial (absent  special  reasons)  consultations  may  occur  and,  in  the  ordinary  case, 
some  degree  of  participation  in  the  decisionmaking  process. 

The  second  judgment  suggests  constraints  on  the  rationales  Congress  may 
employ  for  making  law-administration  remote  from  the  President.  In  some 
circumstances,  most  commonly  those  in  which  we  think  fairness  to  litigants 
requires  careful  observance  of  separation  of  functions  within  an  agency,  a 
congressional  decision  to  insulate  agency  judgment  from  the  President  will  in 
fact  connote  a  decision  to  exclude  all  politics,  legislative  as  well  as  executive. 
This  rationale  seems  generally  persuasive,  and  while  even  such  exclusions 
might  be  questioned  in  some  circumstances,  the  very  process  of  observing 
parity  of  political  treatment  will  restrain  Congress  from  precipitous  removal 
of  agencies  from  presidential  control.  What  the  second  judgment  strongly 
suggests,  in  any  event,  is  that  such  parity  must  be  observed.  Congressional 
removal  of  an  agency  from  political  relationships  with  the  President  while 
such  relations  were  maintained  with  the  Congress  would  signal  conditions  in 
which  the  intended  competition  and  tensions  among  the  constitutionally 
named  heads  of  government  would  tend  to  be  defeated. 

When  the  two  judgments  are  taken  together,  it  becomes  clear  that  parity 
is  only  a  minimum:  the  President  has  an  independent  claim  to  control  the 
execution  of  government  to  balance  Congress's  independent  claim  to  structure 
it.  Communication,  coordination,  even  direction  are  as  much  the  characteris- 
tic modes  by  which  an  executive  exercises  oversight  as  are  hearings  and  the 
other  tools  of  statute  and  budget  working  for  a  legislature.  Balance  between 
President  and  Congress  in  the  work  of  law-administration  can  only  be  main- 
tained by  assuring  settings  in  which  these  characteristic  relationships  may  be 
effective. 

With  so  large  a  subject  and  so  rich  a  history,  I  do  not.  pretend  to  have 
done  more  than  scratch  the  surface  of  possibilities.  Nonetheless,  the  inquiry — 
and  the  reunderstanding  it  connotes — seems  important.  The  formalistic  view 
of  the  place  of  agencies  creates  assumptions  and  beliefs  that  would  change  if 
all  agencies  were  viewed  as  essentially  under  the  control  of  all  three  named 
bodies.  For  example,  the  political  differences  between  the  Federal  Aviation 
Administration  (in  the  Department  of  Transportation)  and  the  Civil  Aeronau- 
tics Board  (an  independent  commission)  seem  to  derive  in  part  from  the 
CAB's  belief  that  Congress  may  consider  the  CAB  entitled  to  be  more  inde- 
pendent of  presidential  direction  than  the  FAA,  which  operates  in  a  frame- 
work of  expectation  that  it  is  bound  by  his  directives.  Even  if  the  President 
believes  he  has  directory  authority  over  the  CAB,  exercising  that  authority 
nonetheless  will  require  the  playing  of  political  chips  in  his  dealings  with 
Congress;  the  stakes  in  that  game,  which  include  the  possibility  of  added 
congressional  controls  over  the  executive  departments,  may  be  too  high  to 
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justify  the  play.  Reunderstanding  the  issues  in  checks-and-balances  terms- 
eliminating  the  illusion  that  agency  structure  depended  on  placement  rather 
than  relationship— could  alter  the  expectations  which  underlie  this  political 
by-play,  and  in  that  way  work  for  continuation  of  the  balance  between 
President  and  Congress  that  lies  at  the  heart  of  the  constitutional  scheme. 

Yet  one  ought  not  to  expect,  or  even  wish,  these  issues  soon  to  be 
resolved.  The  expectation  would  be  misplaced,  because  even  bringing  such 
questions  to  court  requires  a  combination  of  political  will  and  circumstances. 
Whether  and  in  what  circumstances  simple  disobedience  to  a  presidential 
directive  in  rulemaking  constitutes  "cause"  for  dismissal,  for  example,  can  be 
tested  only  following  the  dismissal  from  office  of  a  commissioner  who  is  then 
motivated  to  fight  his  dismissal  through  three  layers  of  courts  and  the  exis- 
tence of  circumstances  persuading  the  Court  to  grant  certiorari— a  combina- 
tion more  easily  frustrated  than  attained.  The  wish  would  be  misplaced  be- 
cause, as  must  already  be  evident,  the  imprecision  of  the  relationship  between 
President  and  Congress  is  at  the  heart  of  the  mechanism  by  which  the  balance 
of  the  constitutional  structure  is  maintained.  It  is  not  hard  to  say  that  the 
central  issues  are  the  unitary  direction  of  law-administration,  political  respon- 
sibility for  the  whole  within  the  constraints  of  law,  and  a  tension  between 
Congress  and  President  in  which  neither  is  able  to  become  dominant.  Deter- 
mining when  the  presidential  capacities  necessary  to  maintain  that  tension 
have  been  threatened  will  rarely  be  other  than  a  difficult  act  of  judgment. 
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WAS  THERE  A  BABY  IN  THE  BATHWATER? 

A  COMMENT  ON  THE  SUPREME 

COURT'S  LEGISLATIVE  VETO 

DECISION* 

Piii;r  L.  Sirauss*' 


Examining  the  Supreme  Court's  recent  decisions  in  the  legislative 
veto  case.  Professor  Sirai4.\s  stresses  the  importance  of  a  distinct  ion  no 
Justice  observed  hetiteen  use  of  the  veto  in  matters  affecting  direct,  con- 
tinuing, political,  executive-congressional  relations,  and  use  of  the  veto 
in  a  regulatory  context.  Only  the  latter,  he  argues,  had  to  he  reached  hy 
the  C  ourt;  and  only  the  latter  presents  the  constitutional  difficulties  that 
troubled  the  Court  The  utility  of  the  veto  in  the  political  contex  t  make.s 
the  opinions'  st*eep  regrettable. 

The  Supreme  Court's  decisions  in  the  legislative  veto  cases'  at- 
tracted headlines  and  public  commentary  rarely  experienced  by  the 
Court.  Written  followmg  what  was  evidently  a  diflicult  internal  pro- 
cess,^ the  Chief  Justice's  majority  opinion  in  the  principal  case,  Immi- 
grtUton  atiJ  Naturalization  Service  v.  Chadha.^  seems  intended  to  sweep 
all  of  the  200-plus  legislative  veto  provisions  from  the  statute  books,  in 
addition  to  the  one  provision  necessarily  before  the  Court  in  the  case 

awMffiwiiai'  oyigiwrraif «gf?aiia  «nCbiitfi>«»MC(yoikH  4^^eiI»^^^ 

lepiii8^<'gt«¥lMaRkJtlf^  well  as  by 

•     Copyrighl  ®  ("JRl  by  tVlet  f    Sirauss 
•*     Profe^of  of  law.  Columbia  Dnivcfsiiy     AB    lUrvatd   l'»6l,  I  I.  0    Yale   \'*M     Manx 
frirnds  and  colleagues  have   made  lielprul   suggesiions  on  eaily   drafts  of  this   paper.   I   want 
cspeiialiv  Iv,  l.hjiiil..Uiu>«_Atk«4JW«-,U»«i»l-j*^  Moo^*Uai^4ud  Oenno  Sihmult 


3  KM  S   <  I    27M  (l<*H1» 

4  Process  (>as  C  onsuniers  (iroup  v   Consumer  Energv  (  ouncil  of  America,  KM  S  C"i    355h 
tl'»Kl(.  a/f'/i  Consumer  Energy  Coiintil  of  America  v    M-.R(  .  673  I  2d  42S  (DC    Cir    I9K2). 
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(he  disapproval  evident  in  ihrec  separate  opinions  in  Chiuiha  "^  The 
inuncdiaie  and  pained  response  of  Congress''  suggested  as  well  llie  un- 
derstanding that  it  had  been  deprived,  m  all  conlcxls,  of  a  valued  legis- 
lative tool. 

1  his  comment  looks  closely  at  the  opinions  in  the  Chadlm  case,  so 
far  as  they  concerned  the  legislative  veto  issues,  to  assess  their  reason- 
ing and  the  warrant  for  so  cmbracivc  an  approach  It  concludes  that 
both  opinit)ns  suggesting  an  overall  approach  to  the  issues,  the  majority 
opinion  and  Justice  White's  dissent,  fail  in  their  analysis  by  approach- 
ing the  legislative  veto  as  if  the  issues  it  presented  were  always  the 
same,  and  as  if  Congress  were  far  nuire  limited  in  its  function  and  in  its 
relationship  with  tho.se  who  execute  the  nation's  laws  than  in  fact  it  is. 

Legislative  vetoes  have  been  used  in  a  variety  «>f  settings,  though 
perhaps  less  universally  than  the  press  excitement  over  the  Chadba  de- 
cision would  lead  one  to  believe.'  According  to  figures  supplied  by  the 
Congressional  Research  Service,  Congress  had  exercised  a  total  of  230 
legislative  vetoes  between  1930  and  1982:  III  of  these  terminated  pro- 
posed suspensions  of  deportation  for  229  ir^dividual  aliens  under  the 
immigration  and  naturalization  laws  (the  remainder  of  the  5701  sus- 
pensions proposed  took  effect);  65  were  exercised  under  the  Budget 

Uniiol  Suifs  .Sfnale  V  I  1  (  .  I(H  S  ("I  .1SS6  ( IVHU.  «/i?';f  (  <>n<umrts  Union  v  I  I  (  .  (.'M  I  2tl '7^ 
(l>(     (  ir    l'>K2)  (en  banc) 

.^  JiislKC  I'liwell,  concurring  on  a  ralionair  sprcific  to  the  c.ise.  anj  JuMiteN  While  and 
Krlint|iiisl  in  ilis->cnl.  unilriscorcd  the  hieadlh  ahcaJy  apparent  in  the  niajofily  opinion  by  the 
allenlion  they  pave  It  .V.v  l(H  S  Ct  at  27KK>»2  (I^Kl)  (I'.mell.  J  dissenting).  MM  S  (I  ai  27'I2 
2HK.  (I^H^)  (While.  J  .  dissenting).  W\  S   t  t    at  2KI6  17  (I'»H1)  (Rehn.juisl.  J  .  ilissenlinp) 


'^-  ay .  tnmttcMyi*.  ««5;  «*  ft*. ««.  T^ 

7  Although  ihe  appioiiiiialcly  200  lurrenl  legisl.itive  velo  provisions  .itiest  (  ongrcss'  reieni 
regard  (or  Ihe  teihnn^ue.  they  aflecl  only  a  small  prop.iriion  of  Ihe  anthoiiiy  (  ongress  h.«s  drie 
gated  to  government  agencies  legislative  proposals  on  the  hunk  of  enailmeni  during  the  past 
lew  (  ongresses  would  have  extended  Ihe  velo  lo  all  agency  rulemaking,  and  were  widely  and 
ai'turalel)  regarded  as  portending  a  major  tapaiision  in  ti.se  of  the  device 
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(onlrol  and  Impouiutincnt  Act,  disapproving  a  ininiile  propuidon  nf 
the  alleralions  regularly  made  hy  the  I'rcsi<Jcnl  in  the  budget  and  ap- 
prt)prialii)ns  legislation  Congress  enacts  yearly,  24  disapprovetl  a  lew  o( 
the  many  reorganizations  the  I'rcsidcnt  proposed  in  llie  internal  organi- 
zation ol  the  federal  government.  Of  the  30  remaining  legislative  ve- 
toes exercised,  some  concerned  foreign  relatitms.  inlernaiional 
commerce  or  defense,  issues  also  dominated  by  presidential  inilialive 
and  high  political  interest;  only  the  remainder  dealt  with  the  icgulalory 
matters  that  may  have  loomed  most  important  in  the  ("ourl's 
consideration  " 

Faced  with  uses  of  the  legislative  veto  that  allowed  the  President 
and  Congress  to  resolve  directly  constitutional  and  policy  dillerences 
on  issues  of  high  political  and  small  legal  nuimeni,  uses  that  accommo- 
date a  necessarily  conlinuing  dialogue  between  Congress  and  the  Presi- 
dent on  matters  internal  to  government  (its  budget  and  structure),  uses 
for  deciding  questions  of  individual  status  such  as  deportability,  and 
uses  for  oversight  of  agency  conduct  such  as  public  rulemaking  directly 
affecting  obligations  of  the  public,  the  Court  might  have  been  expected 
to  distinguish  among  these  u.ses  or.  at  least,  to  decide  in  a  way  that 
reserved  consideration  of  those  uses  not  presented  in  Chmllui.  I  he 
Court  did  not  do  so; »irifigfi8„..^,.„,.^  ^^^^-^  ,,^^^.^- , 

Such  an  argument  may  seem  like  just  another  assertion  of  (he  law 
professor's  preference  for  neatness  and  modesty  in  judicial  action  or. 
worse  ycl,  an  arid  exercise  of  20-20  hindsight,  unaccommodating  to  the 
political  realities  of  reaching  decision  on  a  pressured,  busy  C Dun  I 
believe  there  is  more.  The  importance  of  measures  like  the  reorganiza- 
tion acts  does  not  lie  in  whether  Congress  should  reserve  a  veto,  how- 
ever infrequently  such  a  veto  is  exercised,  but  in  whether,  in  the 
absence  of  the  veto  power.  Congress  would  permit  such  an  cliicienl 
mechanism  for  the  President's  construction  of  lines  of  coordination  and 
control  lor  those  whose  performance  of  duty  he  is  c»)nsiituiionally 
obliged  to  oversee,  rather  than  insist  on  the  use  of  ordt»4f¥.,itz;sl;»ii^c- 

CWfKwtir  fM  rftsidefrt  ««  much  asCongrcss.  Use  qjf  the  veto  as  an 
instrument  k'iK  the  continuing  political  dialogue  between  President  and 
Congress,  on  matters  having  high  and  legitimate  political  interest  lo 

H     Sniilh  A  Sliuvc,  Alier\h,>ikt  ol  ihc  I  all  of  ihe  I  ,i^islou\f  I  no.   ft"»  ABA    J     l:^K.   I2SS 
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both,  and  calling  for  flexibility  for  government  generally,  docs  not  pres- 
ent the  same  problems  as  its  use  to  control,  in  random  and  arbitrary 
fashion,  those  matters  customarily  regarded  as  the  domain  of  adminis- 
trative law.  That  none  of  the  disputants  before  the  Court  may  have 
found  it  in  their  interest  to  argue  for  such  distinctions  and  that  the 
Court  itself  did  not  suggest  them,  only,  illustrates  once  more  the 
problems  presented  by  the  Court's  limited  capacity  to  entertain  and 
decide  issues  of  national  importance,  and  the  resulting  temptation  to 
make  doctrine  governing  the  future,  rather  than  decision  of  the  pend- 
ing case  the  centerpiece  of  the  Court's  effort. 

1.    The  Seti  INC! 

Jagdish  Chadha  is  an  East  Indian.  Brought  up  in  Kenya,  but  re- 
taining his  British  Commonwealth  passport,  he  came  to  the  United 
States  on  a  student  visa,  and  then  stayed  beyond  its  expiration.  For 
that  reason  he  was  deportable,  but  Kenya  would  not  receive  him  back 
(he  having  declined  an  opportunity  to  elect  Kenyan  citizenship)  and 
other  Indians  of  Kenyan  birth  holding  Commonwealth  passports  had 
encountered  difficulty  in  being  admitted  to  Great  Britain.  An  immigra- 
tion judge  of  the  Department  of  Justice's  Immigration  and  Naturaliza- 
tion Service — a  civil  servant  strongly  protected  against  political 
interference  in  his  judgment' — found  that  these  and  other  factors  es- 
tablished Mr.  Chadha's  claim  to  a  compassionate  suspension  of  depor- 
tation under  section  244  of  the  Immigration  and  Nationality  Act.'" 
That  section  defines  the  factors  that  must  be  present  to  support  such  a 

9.  Ahhough  neither  Udutory  adininislrilive  U*  judgts  nor  judges  are  buund  (in  lermi)  by 
(he  Adminislralive  Procedure  Act.  5  use  §§  SSI -559.  §S  701-706  (1976).  </  Marcello  v  Bondj. 
J49  U  S  302.  309- 10  ( I9SS)  (the  particular  provisions  of  the  Immigration  Act  supersede  the  more 
general  provisions  of  the  Admmistrative  Procedure  Act  on  which  they  were  modelled),  immigra- 
tion judges  serve  under  statutes  and  well-established  rules  and  administrative  arrangements  which 
provide  equivalent  safeguards  against  political  oversight:  their  decisions  are  required  to  he  taken 
"only  upon  a  record"  8  U  SC  §  1252(b)  (1982);  lA  C  Gouixin  &  H.  Rosenui  u>.  iMMiuaA- 
TION  Law  ano  Pro«  Finiitr  §  S7  (1982).  1  Id  %%  12(b)  (1983) 

10    8  use  \  I2S4  (1982)    The  section  provides: 

the  Allomey  General  may.  in  his  discretion,  suspend  deportation  and  adjust  the  status  to 

that  of  an  alien  lawfully  admitted  for  permanent  residence        — 

(1)  (when  the  alien  is  deportable  for  reasons  not  listed  in  (2)  and  has  been  physically 
present  in  the  United  Stales  for  seven  years)  and  proves  that  during  all  of  such  period  he 
was  and  is  a  person  of  good  moral  character,  and  is  a  person  whose  dept>rtalion  would, 
in  the  opinion  of  the  Attorney  Cieneral.  result  in  extreme  hardship  tp  the  alien  or  to  his 
spouse,  parent,  or  child,  who  is  a  citizen  of  the  United  Slates  or  an  alien  lawfully  admit- 
ted for  permanent  residence,  or 

(2)  (when  the  alien  is  deportable  for  reasons  relating  to  criminal  or  subversive  activity 
and  has  been  physically  present  in  the  United  Slates  for  ten  years  since  the  commission 
of  such  acts|  and  proves  that  during  all  of  such  period  he  has  been  and  is  a  person  of 
good  moral  charactei.  and  is  a  person  whose  deportation  would,  in  the  opinion  ol  the 
Attorney  General,  result  in  exceptional  and  extremely  unusual  hardship  to  the  alien  or  to 
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finding,  but  under  that  section  the  immigration  judge's  conclusion  that 
they  are  present  docs  not  end  matters."  Reflecting  the  prior  practice  of 
granting  all  such  relief  through  private  bills,  the  statute  provides  that 
any  finding  favoring  suspension  must  be  transmitted  to  Congress,  and 
takes  effect  only  if  neither  House  repudiates  it  by  resolution  during  the 
following  two  sessions."  In  Mr.  Chadha's  case,  the  House  of  Repre- 
sentatives voted  such  a  resolution  at  the  last  moment,  without  printed 
text,  debate,  or  significant  explanation.  The  ostensible  purpose  of  the 
resolution  was  to  restore  the  effectiveness  of  the  order  of  deportation 
previously  entered  against  him  and  five  other  immigrants.  After  sur- 
mounting a  number  of  procedural  obstacles  not  important  to  this  tale, 
Mr.  Chadha's  claim  to  a  constitutional  right  not  to  be  deported  in  this 
manner  reached  the  Supreme  Court.  The  principal  argument  there  con- 
cerned the  validity  of  the  "legislative  veto,"  which  might  best  be  de- 
scribed as  the  condition  Congress  had  attached  in  conferring  on 
immigration  judges  the  authority  to  suspend  deportations — that  the 
suspension  would  not  become  final  if,  during  a  limited  time,  it  was  dis- 
approved by  a  simple  resolution  of  either  house." 

Seven  Justices,  in  two  opinions,  agreed  that  the  legislative  veto  was 
unconstitutional.  Chief  Justice  Burger,  for  himself  and  five  others, 
wrote  a  sweeping  indictment  of  legislative  vetoes;  Justice  Powell  con- 
curred, although  he  would  have  decided  the  case  on  narrower  grounds 
applicable  principally  to  the  immigration  statute.  Justice  White,  in  dis- 
sent, vigorously  objected  to  the  breadth  of  the  majority's  approach,  and 
concluded  that  section  244  met  constitutional  standards.  Finally,  Jus- 
tice Rehnquist  dissented  on  the  nonconstitutional  ground  that  the 
Court  could  not  appropriately  sever  the  provisions  authorizing  suspen- 
sion of  deportation  from  the  legislative  veto  aspect  of  the  statutory 
scheme;  accordingly,  even  if  Mr.  Chadha  were  right  about  the  legisla- 
tive veto,  the  relief  provisions  must  also  fall  and  Mr.  Chadha  thus 
could  not  gain  from  the  outcome. 


his  spouse,  parent  or  child,  who  is  ■  citizen  of  the  United  States  or  an  alien  lawfully 
admitted  tor  permanent  residence. 
8  use  §  I2i4(a)(l982) 

11  A  finding  that  they  are  absent  is  subject  to  judicial  review  Ste  8  U  S.C   §  12^2  (l'»K2) 

12  8  use  §  I2J4(C)(I9R2) 

13  As  in  so  many  legal  mailers,  how  one  characterizes  the  legislative  Kheme  under  discus 
sii.n  lends  to  oidain  the  results  reached  The  ehief  Justices  majority  <>pini<m  treats  the  immigia- 
iion  law  judge  s  action  and  the  Mouse  resolution  as  distinct  legal  acts  —  oi  /the  suspension  weie 
a  final  act.  then  reversed  by  the  lesoluiion  Justice  Whites  dissent  takes  a  more  integrated  view 
the  suspension  is  conditional,  and  cannot  be  regarded  apart  from  the  possibility  of  legislative 
oversight  Neither  characleti/aiion  is  obviously  ■righl".  in  a  process  that  prides  itself  un  rational- 
ity, the  reasoning  ought  to  display  consciousness  of  this  fact,  and  to  include  an  elTort  to  explain  the 
outcome  on  other  grounds 
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II.    The  Majority  Opinion 

The  Chief  Justice's  opinion  for  the  majority  turns  on  a  characteri- 
zation of  the  House  resolution  as  a  "legislative  action"  subject  to  the 
formal  requirements  of  article  1  of  the  Constitution.  The  formal  re- 
quirements, set  out  in  some  detail  in  the  text  of  the  opinion,'^  are  not 
controversial:  legislation  is  to  be  enacted  by  the  House  and  Senate  act- 
ing in  concert;  and  "every"  such  exercise  of  their  legislative  powers 
must  culminate  in  the  presentment  of  the  enacted  matter  to  the  Presi- 
dent for  his  possible  veto."  No  one  doubts  that  these  requirements 
must  be  met  before  Congress  can  adopt  some  new  statement  of  afTirnia- 
tive  principle  as  law,  binding  upon  the  citizenry  or  government.  The 
action  at  issue  in  this  case,  however,  was  at  least  arguably  difl'erent:  a 
standardless,  contentless  expression  of  disapproval  of  executive  action, 
taken  under  circumstances  that  permitted  neither  the  possibility  of  ex- 
pressing more  than  a  simple  negative  nor  any  impact  beyond  the  reso- 
lution's fact-specific  effect  on  Mr.  Chadha's  existing  deportation  order. 
The  problem  for  the  Court  was  whether  the  formalities  of  legislation 
prop>erly  apply  to  such  an  action. 

Although  noting  that  "jnlot  every  action  taken  by  either  House  is 
subject  to  the  bicameralism  and  presentment  requirements,""*  the 
Chief  Justice  essentially  overcomes  this  problem  by  assertion.  The 
question,  he  says,  is  whether  the  action  "is  properly  to  be  regarded  as 
legislative  in  its  character  and  effect.""  That  question,  in  turn,  appar- 
ently depends  on  the  identity  of  the  actor  and  whether  the  actor  meant 
its  actions  to  have  force.  Because,  under  the  statute,  the  House  action 
operates  to  defeat  the  executive's  conditional  authority  to  suspend  Mr. 
Chadha's  deportation,  it  "had  the  purpose  and  effect  of  altering  the 
legal  rights,  duties  and  relations  of  persons  .  .  .  outside  the  legislative 

14.  103  S.  Cl.  cl  2780-M.  The  framers  wcic  much  Icm  careful  in  defining  Ihe  manner  in 
which  Ihe  Piesidenl  or  Ihe  Supreme  Courl  would  exercise  ihe  power  vested  in  ihcm.  a  difTcrencc 
readily  taken  as  an  indication  of  the  etienl  to  which  they  feared  legislative  hegemony  Cf  (> 
Wills,  iixrLAlNiNti  Amiru  a  128-29  (1981)  (the  structure  of  the  Constitution,  placing  the  Irgisla- 
lure  before  Ihe  executive  and  judiciary,  reflects  a  hierarchy  consistent  with  legislative  supremacy) 

15.  S*t  U  S.  Const,  an  I.  §§  I,  7.  Justice  White  concurred  in  the  lengthy  poriinn  of  the 
majority  opinion  that  describes,  in  general  teims,  the  history  and  powerdispcriung  purposes  of 
these  formal  requirements  of  presentment  and  bicameralism  Srr  10)  S  Ct  at  2792  (While.  J  . 
dissenting)  These  purposes  include:  providing  the  President  with  a  means  of  self-defense  against 
■  runaway  Congress  (and  through  (he  President,  providing  the  people  with  a  protection  against 
Ihe  tyranny  to  be  eupccied  if  any  one  branch  of  govcrnmcnl  should  achieve  hegemonv).  providing 
checks  against  the  enactment  of  improvident  or  ill-considered  measures,  and  providing  for  a  legis- 
lative process  that  would  produce  distilled  visions  of  the  national  good     lU.)  S   Ct    at  2782-H4 

16     Id  at  2784 

17.    Id  (citing  S   Rtp   No    I3)S.  S4th  Cong.  2d  Sess   8  (1897)) 
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branch;"'*  ihal  purpose  and  cflTccJ.  according  Jo  Jhe  majority  of  the 
Court,  in  itself  estabhshes  the  action's  legislative  character. 

This  "altering  .  .  .  legal  rights"  inquiry  presents  numerous  difli- 
culties  It  is  no  measure  of  legislative  activity  in  the  functional  sense. 
Judicial  activity  also  "aller(s]  .  .  .  legal  rights,  duties  and  relatii>ns  of 
persons  .  .  .  outside  the  .  .  .  branch."  Executive  activity  al.so  has  this 
effect,  at  least  if  rulemaking  and  administrative  adjudication  by  the  ex- 
ecutive departments  may  still  be  authorized  An  exercise  of  the  author- 
ity of  government  is  not,  ipso  facto,  an  exercise  of  the  particular  slice  of 
that  authority  central  to  the  acting  branch;  although  Article  II!  courts 
act  judicially  in  a  formal  sense  when  they  adopt  rules  of  procedure  or 
.naturalize  a  citizen  (that  is.  they  arc  judges  acting),  they  arc  not  thereby 
adjudicating  a  case  or  controversy,  performing  the  central  judicial 
function  employing  prototypical  judicial  procedures.  The  functional 
requirements  are  central  for  Congress  as  well.  Even  when  it  acts  bi- 
camerally  and  with  presentment.  Congress  will  not  be  permitted  to  act 
in  ways  that  alter  legal  rights  if  a  court  finds  Congress'  actions  ««/  to  be 
legislative  in  character.'"  Indeed,  the  House  has  unquestioned  author- 
ity to  act  in  some  ways  that  alter  Icga!  rights  and  duties  of  persons 
outside  the  branch,  without  resorting  to  bicameral  action  or  requiring 
presentation  to  the  President.  In  both  the  investigation  of  pos.sible  fu- 
ture legislation  and  the  exercise  of  oversight  functions,  the  Mouse  has 
authority  to  comnmnd  the  presence  of  witnesses,  oflficia!  and  unotlicial, 
and  to  attach  consequences  to  their  failure  to  cooperate.*'  Where  stat- 

IS     /</  al  2784 

|o.  Sff  Uni<r<]  Suic«  v  Brown.  3RI  US  4)7  44I-4A  (l<H>5)  (framcrs  of  Itie  (  nnMiliilion 
ailopled  (he  hilK  of  aUainikt  clause  lo  prevent  Ihr  legislaiuie  from  over\ieppin ^  the  h<itin<J\  ol  us 
aulhurily  by  petfoimmg  the  (unctions  of  other  departments);  BarenMail  «  Unileii  Slates.  Wi4l  (I  S 
l(N.  111-12  (I9SV>  ("Since  Congress  may  only  investigate  into  thost  areas  in  which  tl  mas  poien- 
tiallv  legisUie  or  appropriate,  it  cannot  ini^uiie  into  matters  »'htch  are  within  the  exclusive  prov- 
ince  ol  one  ol  the  other  branches  ol  the  (iovernment  ").  Untied  Stales  v  l.oveit.  12ll  U  .S  .>(».  MS 
( l''46)("|L|egisUtive  acts,  no  matter  what  their  finm.  that  apply  ei(her  to  named  individuals  or  to 
ciisily  ascertainable  members  of  a  group  in  stKh  a  »ay  as  to  inllKt  punishment  <hi  (hem  without  a 
judicial  (rial  are  bills  of  aKainder  prohihi(ed  by  (he  C'onsdiudon  "|.  r/  Ni>on  v  Administrator  of 
(ieii  Servs  .  41.)  U  S  42).  471  ("|The  bill  ol  attainder  clause  di>cs  not)  limit  Congress  lo  the  choice 
lit  legislating  for  the  universe,  or  legislating  only  bertelils,  ur  not  legislating  at  all  ").  I  ly.  /  fgn/tt- 
liif  and  .^dmimilrtiiitf  Mniii/alHim  in  Cimiliiuional  l^w.  Ti  Yai  I  I.  J  12(15.  I  KIN- 12  1 1''70)  (dis- 
cussing scope  of  (  ongicss'  invesiigalivc  authority) 

20  lo  be  sure,  judicial  enforcement  is  customarily  provided,  but  only  as  a  matter  orconsen- 
lence  rather  than  consiitutHinal  necessity  Stt  Anderson  v  Dunn.  )*)  U  S  (A  Wheal  )  2(M.  227-2N 
(1821)  In  any  event,  the  judicial  irMfuiry  is  no4  dt  novo:  in  ccmtrast  to  the  enfoiremeni  ol  subpoe- 
nas for  eitccutive  agencies,  a  court  enforcing  a  congrevsiunal  Anding  ol  contempt  reviews  a  deter- 
mination that  an  oflensc  has  already  been  committed  See  Rarenblati  v  United  States.  160  U  S 
MW.  !I6  (IVS<>).  Mcfirain  v  Daughcrly.  27J  US  nS.  161  (IV27),  2  US(  S  192  (l'<H2)  I  he 
result  of  judicial  enforcement  is  a  penally,  imh  a  further  opponunity  to  comply;  thus,  the  legal 
obligation  IS  mature  when  <  ungicss  acts. 


900 


796 


DUKE  LAW  JOURNAL 


|Vol     ISHV?*') 


ules  have  previously  so  authorized,  the  requcsl  of  a  committee,  al- 
though less  than  the  full  House,  imposes  a  legal  obligation  on  agencies 
to  conduct  investigations.^'  or  to  cooperate  with  an  investigation  by 
congressional  lunctionarics,''  a  mechanism  not  readily  distinguished 
from  the  legislative  veto  on  the  formal  grounds  the  Court  chose.  None 
of  these  investigatory  powers  are  addressed  in  the  Constitution.  In  this 
respect,  the  argument  that  "when  the  Framcrs  intended  to  authorize 
either  Mouse  of  Congress  to  act  alone  and  outside  of  its  prescribed  bi- 
cameral legislative  role,  they  narrowly  and  precisely  defined  the  proce- 
dure for  such  action,""  is  insufTicient."  Finally,  and  mo.sl  importantly, 
to  characterize  what  the  Mouse  did  in  Mr  Chadha's  case  as  "altering 
.  .  .  legal  rights"  begs  the  question.  Under  the  statutory  scheme  as 
Congress  enacted  it,  Mr.  Chadha's  technical  right  to  remain  in  the 
country  could  not  be  conferred  by  the  INS  alone;  it  is  conferred  only  if 
the  INS  acts  and  then  only  if  neither  house  of  Congress  ads.  To  say  tiiat 
he  has  acquired  a  right  which  the  House  is  now  purporting  to  lake 
away  is  to  assert  a  conclusion,  not  to  support  it  by  reasoning. 


The  Coun  recognizes  the  possible  inconsistency  when 


21  Sr*  iiuni|tliic)'»  l:<'r  v.  United  Siaie^   2<<^  U  S  M)2.  62M  <I<)35| 

22  JIUSt    SS  ^•If''>^l*<»)l''»7<>  A  Supp   V  l<»ll|» 
2V    (hiJtui.  10)  S  <  I   at  27W> 

24  I'hc  cavs  ^uppnl1lng  ciNigressional  inveMi(t.ilory  pt>wcr  ilcM:ril>c  il  »  a  ncc<s^ary  and 
inetilablc  adjunct  i>(  ll>«  kgislalivc  priKCst.  see.  eg.  McGrain  v  l>augh«ny.  ITS  US  IJJ.  |74 
(l'*27|;  the  kgislativr  v«l«i.  as  an  oversight  lechnit|uc.  may  not  \ttm  S4>  tcnlral  Yet.  under  the 
C'onNtitulion.  Congress  is  made  tl»e  priniipal  judge  of  what  is  "necessary  and  proper  lor  carrying 
int<i  kneculHin  the  rorcgoing  Powers  and  all  oilier  Powers  vested  l>y  this  (.  onNtilulion  in  the  gov- 
ernment ol  the  Dnilcd  Stales,  m  in  any  Deparinicni  or  OnWcr  thcreol  "  US  (.unm  art  I.  §  H 
AKsent  other  lattors.  that  empowerment  woUld  seem  lo  extend  to  the  legislative  vcio  as  mell  as  to 
(he  issues  o(  investigation  My  putpt>se  here  is  not  to  suggest  that  thi'se  other  factors  do  n^^  esist: 
in  many  cases  they  do  Bui  the  issue  does  not  seem  capable  «>l  being  settled  by  simple  lestual 
analysis 

2^    See  infra  niHes  49-5<»  and  accompanying  te«l 

26  See.eg.l  W  Hampton.  Jr  A  ("o  v  Unned  States.  27*  U  S  )<M.  4tN  (l<»2K|  ('If  <on- 
giess  shall  lay  down  by  legislative  act  an  inlelltgible  principle  lo  which  the  peis.m  ot  btnly  author- 
ized i«>  6«  such  rates  is  directed  loconftHm.  such  legislative  action  is  n«>t  a  forbidden  delegation  ol 
legislative  p«iwet  "\.  I  leld  v  t  lark.  143  U  S  Mt.  6<»l  (I8V2»  Tin  the  judgment  of  the  legislative 
brarKh  oT  the  government,  it  is  often  desirable,  if  niH  essential  for  the  piotectHm  ol  the  interests  of 
our  people,  against  the  unfriendly  oe  discriminating  regulations  established  by  foreign  govein- 
menis.  in  the  Mileresin  «»f  iheH  people,  lo  invest  the  President  with  large  discretion  in  mailers 
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it  worries  in  a  lengthy  footnote  that  its  reasoning  might  be  .seen  as  cast- 
ing some  doubt  on  rulemaking  or  other  Torms  of  agency  action.'^  Al- 
though,     -iJ^      K>      c.^r..  xAa^«..>i.n«|j  mnji      ■■a— ^^ 

^lmB■■■p^"2« — indeed,  the  end  product  of  rulemaking  resembles 
lawmaking  far  more  than  did  the  House  Resolution  here — the  Court 
concludes  that  no  such  inconsistency  is  presented.  Why?  In  part  the 
Court  again  appears  to  rely  on  cither  simple  assertion,  or  some  ctpiiva- 
lence  between  the  identity  of  the  House  and  the  character  of  its  action, 
^when  it  quotes  Justice  Black's  troubling  opinion  in  Youngslown  Sheet  A 
Tube  Co.  V.  Sawyer^:  "  'The  President's  power  to  sec  that  the  laws  are 
faithfully  executed  refutes  the  idea  that  he  is  to  be  a  lawmaker.'  ""'  Of 
course,  the  President  and  the  agencies  <7r<'  lawmakers,  in  any  conven- 
lional  sense  of  the  term,  when  they  engage  in  rulemaking  pursuant  to 
constitutional  or  statutory  authori7.ation.^*  However  one  might  label 
what  the  Department  of  Justice  and  the  House  did  in  considering  the 
cancellation  of  Mr.  Chadha's  deportation  for  compassionate  rcast>ns. 
ihe  action  of  each  seems  to  have  been  of  the  same  nature  and  to  have 
fiad  precisely  the  same  kind  of  legal  effect  on  Mr.  Chadha's  rights.  I)e- 
[Knding  on  the  characteri/Jition  employed,  one  could  say  either  that  the 
Department  elTeclcd  a  suspension  of  an  individual  deportation  order 
which  the  House  cancelled,  or  that,  between  the  two.  the  conditions  for 
ranccllation  of  a  deportation  order  were  not  met.  The  Court  does  nt>t 
idequately  explain  why  one  actor  is  regarded  as  behaving  "legisla- 
ivcly."  and  the  other  is  not.  The  Court  seems  to  make  Ihe  YotingMoun 
:)assage  mean  that  the  "President  docs  not  act  legislatively  because  he 
s  the  chief  executive;  the  House  dties,  because  it  is  part  of  Congress. 
iVhat  Ihe  President  does  is  ipso  facto  executive;  what  Congress  docs, 
cgislative." 

Whether  an  action  is  ''legislative  in  character  and  eflfect"  might 
lave  been  thought  a  function  of  its  characteristics,  rather  than  the  idcn- 
ity  of  the  actor.  This  approach  would  have  led  the  Court  to  consider 
he  arguable  dilTerences  between  "legislative"  and  "adjudicative"  ac- 

riMnp  (lul  <>r  ihc  eietulHin  i>f  stiiuir%  rtUiing  to  tiaiic  and  uimmricc  wiili  <Hhc(  nations").  I  Nc 
Irig  Aurora.  II  US  \^  (ranih)  .<R2.  JHH-MI  <lltl.l)  ((  iMigcesN  ina)  c\cfcis<  Ht  p<>»fi 
oiidiliotiallvl 

27  l*,u/A,>.  |l»  S  (I   at  27K5  n  16. 

28  /•/ 

2<»     J41  US   57V(I'*S7). 

XI     /J   al  Mt7.  ^unirdiit  Ctudha.  10)  S  (  I   at  2711$  n  l« 

y\  Note  the  Mtiktnf  insistencr  on  the  accuracy  o(  that  characteriraiion  in  Chrysler  Corp  v 
Itown.  441  II  S  2)1!.  I**}  11474).  where  the  I  ourl  insists  on  clear  statutory  auihori7alion  lor  wh.ii 
(IminiMrative  lawyers  ite.scril>c  as  "legislative  rulemaking."  that  is.  rulemaking  with  statute  like 
ilecLyvi/  hrrouir  ol  its  ilearl)  legislative  chaiarter 
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lion.  This  question  has  much  bedeviled  administrative  law  theorists.*' 
|-urthcrmore,  it  seems  to  underlie  the  Court's  interpretation  of  the  Con- 
stitution's prohibitions  of  inappropriate  legislative  action — the  bills  of 
attainder  and  ex  post  facto  clauses.*'  From  these  familiar  perspectives, 
one  generally  describes  "legislation"  in  terms  of  its  future  effect,  its  ap- 
plication to  an  indeterminate  class,  its  character  as  a  slalemcnt  of  posi- 
tive law  intended  (o  govern  future  proceedings,  and  the  contemplation 
that  there  will  be  such  proceedings  for  its  application,  requiring  the 
application  of  Judgment.  "Adjudication,"  in  contrast,  is  characterized 
by  its  impact  on  events  already  transpired,  its  immediate  application  to 
named  parties  before  «he  tribunal,  and  the  subordinate  (in  relative 
terms)  character  of  the  lawmaking  function.  The  distinction  is,  to  be 
sure,  imperfect;  legislatures  have  long  granted  boons  to  particular  indi- 
viduals, and  the  restrictions  on  their  indicting  particularized  harms  for 
past  (mis)conduct  are  uncertain  of  application. '"•  Whether  the  prospec- 
tive, lawmaking  function  of  courts  is  merely  an  accident  of  their  au- 
thority to  decide  or  rather  a  fundamental  aspect  of  their  function  is, 
increasingly,  a  matter  in  dispute.'^  Yet.  had  the  Court  taken  this  tack, 
it  would  have  found  it  diflicult  to  describe  the  Mouse  Resolution  that 
aifected  Mr.  Chadha  as  properly  "legislative."  The  Resolution  applies 
only  to  named  persons,  on  the  basis  of  determinations  made  by  the 
Mouse  about  facts  already  fixed;  it  creates  no  general  principle  for  fu- 
ture application,  and  the  proceeding  envisioned  is  one  in  which  only 
ministerial  tasks  arc  to  be  performed.  Indeed,  the  majority  noted,  but 
declined  to  decide,  a  question  whether  an  order  to  deport  Mr.  Chadha 
enacted  by  both  houses  and  signed  by  the  President — thus  fulfilling  all 
the  formal  requisites  of  legislation — would  have  been  proper,  for  just 
this  reason.'* 


32     2    K    Davis.  Ai>MirJisii(ATfv»  Law  Iki  aIisl  §  7:2  (2d  ct]    I97<)) 

3)     US  Const.  sH   I  §  9;  n><-  aipra  no«c  19 

.34  Compnrr  New  Orleans  v  Dukes.  427  U  S  297.  lOd  (|976)<cily  ordinance  grandralkering 
Iwo  established  puslwarl  vendors  over  all  compclKors  upheld  against  et^ual  priHeciion  challenge) 
HwA  United  Staler  v  Brown.  3III  U  S.  437.  461  (I96M  (dn^^ualificatiou  of  identified  group  from 
union  oflke  is  hill  of  MiainderK  J"o/.<'>  Niion  v  Administratof  ofOcn  Servs..  433  US  425.  4AK. 
M(|977) 

3).  Compart  P  Bator.  P.  MiSHKiN.  I)  Siiapiro  A  II  Wf<  iisi  i  r.  Mart  A  Wmii.siir's 
FitiTRAI  CoiiRls  ANii  1;  III  RAI  JliRlsiiK  riON  KM2d  ed  1973)  m/A  liss. /inrrnvr^  Tkt  forntf 
o/Juuice.  93  IIaRv   L   Rfv.  I.  2  (1979) 

36  ChaJhu.  103  S  (I  at  2776  n  8.  2783  n  17  Thu  was  the  basis  of  Justice  PoweH's  concur- 
rence That  Congress  grants  relief  to  individuals  through  private  (mIIs  hardly  establishes  the  ap- 
propriateiMss  of  its  determining  whether  an  individual  now  ia  line  for  some  administrative  relief 
ought  to  Iw  denKd  that  relict  in  light  of  his  conduct  (H  snuatioa.  the  bills  of  attainder  clause  might 
prohibit  this  mode  of  action  Hut  tf  Artukovic  v  INS.  693  F  2d  R94.  K97  |9lh  Cir  19X2)  (statute 
Inrbtddtag  further  slays  of  deportation  for  alleged  Nau  war  criminals  is  neither  bill  of  attainder 
•iH  CI  post  facto  legislation;  deportation  is  i«ot  punishment  and  grimnds  for  il  may  he  relroac- 
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The  Court  also  gives  a  reason  with  some  functional  bile  for  its 
want  of  concern  with  rulemaking:  the  Department's  actions  are  au- 
thorized, and  consequently  limited,  by  a  statute;  that  fact,  with  the  at- 
tendant processes  of  judicial  review,  makes  the  bicameral  and 
presentment  processes  unnecessary  as  a  check."  But  this,  Hxi.  may 
prove  too  much  The  House's  action  was  also  authorized  and  limited 
by  a  statute,  could  occur  only  within  its  terms,  and  no  doubt  was  sub- 
ject to  judicial  correction  if  these  terms  were  exceeded. ♦»  Thai  the 
House's  judgment  wiihin  those  bounds  did  not  have  to  be  explained  and 
was  not  open  to  review  suggests  other  bases  on  which  the  statutory 
mechanism  could  be  questioned.  !n  addition  lo  the  attainder  questions 
already  suggested,  the  Court  has  strongly  hinted  that  the  absence  of 
judicial  control  or  other  participatory  procedures  lo  protect  one  whose 
interests  are  at  risk  raises  constitutional  questions,  especially  when  in- 
dividual liberty  in  its  most  elementary  sense  is  at  stake.**  Yet  il  is  hard 
to  understand  how  these  diflTiculties  turn  the  House's  exercise  of  its  very 
limited  options  into  a  "legislative"  act.  One  might  as  well  note,  as  the 
Court  did.*"  that  the  judgment  suspending  Mr.  Chadha's  deportation 
order  was  equally  free  of  the  possibility  of  review  (unless  in  Congress, 
pursuant  to  the  act),  even  if  entered  in  an  entirely  unauthorized  man- 
ner/"   But  the  Court  did  not  for  that  reason  find  it  lo  be  legislative."* 

lively  esuhlishcd:  significant  procedural  f>f«>«ecli«»nj  are  required.  Iwiwever.  in  adminiiualive  pro- 
ctss  for  deciding  whether  an  individual  ii  in  the  described  group) 

37.    Sre  ChaJlto.  103  S  O   at  278S  n  16 

J8.  If.  for  enample.  the  House  had  sought  lo  act  after  the  statutory  time  had  enpired.  or  to 
attach  a  condition  to  Mr  Chadha's  right  lo  remain  in  the  count/y.  il  seems  clear  that  habea.s 
corpus  would  ha»e  relieved  him  of  any  deportation  order  and  established  his  right  lo  permanent 
residence 

39  Srr  Chadha.  103  S  O  at  27)tN  n.l6.  Northern  Pipeline  tonslr.  Co  v  Marath«m  Pipe 
Line  Co.  102  S  Cl  285(1.  2«70  n.23  (1982);  c/  l.andon  v  Ptasencia.  103  S.  Ct  321.  329  1 1983) 
(resident  alien  temporarily  outside  the  United  States  entitled  w  due  priKess  protections) 

4(1  Chodhii.  103  S  Ct  at  2787  n  21  (  uriously.  the  Court  seemed  lo  lake  reassurance  from 
the  fact  that  ihc  mos«  lawless  of  acts  by  the  INS  suspending  an  otherwise  valid  dep«>rtali«m  older 
would  hot  be  subject  lo  awreclion  in  any  forum 

41  Tor  cuample.  the  agency  might  act  in  response  lo  a  bribe,  or.  less  diamalkally.  il  might 
act  without  considering  one  of  the  required  factors  or  consider  an  irrelevant  one. 

42  Uoubis  expressed  by  the  majority  and  Justice  White  as  to  whether  Congress  could  consli- 
tuiionally  have  provided  for  review,  seem  misplaced,  or  at  best  the  proiSuci  of  the  particular  statu- 
tory aiiangcments  chosen  in  this  case  II  is.  of  course,  commonplace  thai  a  disappointed 
intervenor  might  be  able  lo  seek  such  review  (e  g .  an  environmental  organization  seeking  review 
of  a  decision  lo  authoriie  construction  of  a  power  plant)  and  where  a  government  agency  partici- 
pating in  the  administrative  hearing  is  not  idenlical  with  the  agency  that  is  making  the  decision, 
appeals  by  the  interested  agency  are  n«>t  constilulionally  problematic  Sff.  e/f.  United  States  v 
NixiMi.  418  US  683.  693  (1974);  Secretary  of  Agriculture  v  United  Slates.  347  US  MJ.  M7 
(1954).  United  Stales  v  fMC.  694  F  2d  793.  799-810  (DC  Cir  1982)  Thus,  the  Secretary  of 
Labor  is  aulhori7cd  lo  seek  review  of  adverse  delerminations  on  policy  ivsues  by  the  (Vcupalional 
Safely  and  Health  Review  Commission,  an  independent  agency  within  his  Department    29 H  S  C 
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Perhaps  nowhere  in  the  opinion  is  the  essentially  assertive  charac- 
ter of  the  majority's  analysis  clearer  than  in  its  final  footnote/'  The 
footnote  seeks  to  address  Justice  White's  argument  in  dissent — namely 
that,  viewed  as  a  whole,  the  legislative  scheme,  involving  the  House, 
Senate,  and  Department  of  Justice,  satisfies  all  the  functional  values  of 
bicameralism  and  presentment  because  suspension  of  the  deportation 
order  cannot  occur  without  the  concurrence,  in  effect,  of  all  three  enti- 
ties; and  that  the  ability  of  one  house  to  block  suspension  by  passing  a 
resolution  of  disapproval  under  the  current  legislation  is  not  different 
in  any  realistic  way  from  the  ability  of  one  house  to  block  suspension 
under  the  prior  arrangements  by  refusing  to  enact  a  private  bill.  The 
Court's  response  is  to  state  that  the  private  bill  approach  provides  "an 
opportunity  for  deliberation  and  debate.  To  allow  Congress  to  evade 
the  strictures  of  the  Constitution  and  in  effect  enact  Executive  propos- 
als into  law  by  mere  silence  cannot  be  squared  with  Art.  1."""  Because 
the  recommendation  for  suspension  is  presented  to  both  houses,  it  is 
difficuh  to  see  how  the  opportunity  for  "deliberation  and  debate"  is 
any  less  present  than  it  previously  was;  if  anything,  inertia  favors  the 
private  person  seeking  relief  from  deportation  under  the  present  re- 
gime, instead  of  under  a  regime  in  which  success  depends  upon  having 
both  houses  enact  a  proffered  bill.  In  terms  of  enactment  "by  mere 
silence,"  this  mechanism  is  not  readily  distinguishable  from  the  mecha- 
nism, approved  by  the  Court  in  Chadha*^  by  which  such  measures  as 
the  Federal  Rules  of  Civil  Procedure  are  adopted;  the  Rules  lay  before 
both  houses  of  Congress  for  a  period,  and  become  law  unless,  within  a 
stated  period,  a  blocking  statute  is  enacted.^*  Indeed,  every  rulemaking 
authorization  provides  means  which  "in  effect  enact  Executive  propos- 
als into  law  by  mere  silence,"  and  the  Court  plainly  meant  to  protect 
those  authorizations  from  question.    Those  rules  become  "law"  in  a 


§§  656.  661  (l»76)  The  iMue  (ppcars  lo  Iw  one  Miiclly  of  jural  ideniity.  readily  manipulaied  by 
Slilule.  no«  a  conslilulional  prohibilion  on  govemmeni  offkert  seeking  judicial  review  ordecuiont 
favorable  lo  private  claims  Indeed,  one  way  of  siretting  ihe  independence  of  immigration  law 
judges  within  the  Depanmeni  of  Justice  would  have  been  lo  make  their  judgments  judicially 
reviewable  at  the  Ailomey  Generals  behesi  It  is  certainly  imaginable  ihal  the  Attorney  General 
would  disagree  wiih  some  policy  or  even  factual  determination  made  by  such  a  judge,  and  the 
applicant's  assurance  of  objectivity  in  the  proceedings  is  precisely  that  the  Attorney  General  is 
afforded  no  internal.  iMireaucialic  controls  over  the  determination  The  result  is  a  situation  no 
diRcrent  from  what  obtains  when  the  government  is  disappointed  in  the  outcome  of  a  trial  Al- 
though government  appeals  from  judgments  of  acquittal  in  criminal  trials  may  be  consiitulionally 
objectiona  tie.  this  i*  for  reasons  of  fairness,  rather  than  amcero  for  whether  there  could  c«ist  a 
"case  Of  controversy." 

41    ChoJho.  1035.  Ct.  at  2717  n.22. 

44  Id. 

45  10)  S  Ct  at  2776  n  9. 

46  211  use  §2072(1976). 
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sense  much  more  closely  slalutory  Ihan  the  result  of  the  House's  action 
in  Mr.  Chadha's  case.  The  latter  creates  no  deposit  on  the  law.  gives  no 
binding  instructions  to  those  who  must  continue  to  administer  the  law; 
it  governs  the  individual's  case  alone.  Although  that,  in  itself,  may  be 
the  source  of  objection,  it  makes  speaking  of  the  House's  action  as  "leg- 
islative" curious  indeed. 

Perhaps  one  should  take  seriously  the  notion  that  whatever  is  done 
by  the  House  or  Senate  is  definitionally  legislative,  not  because  of  the 
characteristics  of  what  is  done  but  because  of  the  identity  of  the  body 
acting.  The  same  propositions  would  then  apply  to  the  President  and 
the  Supreme  Court;  their  actions  would,  of  necessity,  be  "executive"  or 
"judicial."  respectively.  Some  suggestion  that  the  Court  intends  that 
approach  is  found  in  a  repeated  "presumption"  that  a  governmental 
body  is  acting  within  its  intended  sphere."'  What  follows,  however,  is 
that  there  is  then  no  magic  in  the  word  "legislative"  to  aid  in  determin- 
ing whether  the  House  and/or  Senate  are  acting  constitutionally.  Be- 
cause the  House  and  Senate  often  act  outside  the  structure  of 
presentment  and  bicameralism,  and  in  fact  use  it  only  when  enacting 
laws,  one  must  have  reasons  not  supplied  by  the  label  "legislative"  for 
insisting  upon  that  structure,  or  for  otherwise  finding  constitutional 
fault  with  the  legislative  scheme.  That  observation  triggers  the  kind  of 
functional  inquiry  that  Justices  White  and  Powell  undertook,  but  the 
majority  appeared  to  eschew.^ 


48 


III.    Justice  Powell's  Concurrence 

Justice  Powell,  in  his  solitary  concurrence,  sought  a  less  sweeping 
means  of  resolving  the  case,  finding  Congress  to  have  "assumed  a  judi- 
cial function  in  violation  of  the  principle  of  separation  of  powers" 
when  it  undertook  to  review  determinations  that  particular  persons  are 
eligible  for  suspension  of  deportation  orders.  His  opinion  draws  both 
on  the  history  of  concerns  that  led  to  adoption  of  the  bills  of  attainder 
clause  and  the  nature  of  the  decision  made,  "that  six  specific  persons 
did  not  comply  with  certain  statutory  criteria,""'  in  reaching  the  con- 


47     ChaJha.  10}  S  Cl   it  27M. 

411  Such  an  inquiry  also  ic«m$  ptescnl  in  llie  Court  of  Appeals  for  the  r>«»tricl  of  Columbia 
CircuilJ  (houghtful  opinion  in  Consumer  Energy  Council  »:  FERC.  673  F  2d  425  M>C  Cir 
1982).  which  was  tubscquenlly  affirmed  by  the  Supreme  Court.  lOJ  S.  Cl  3J56  (1983)  In  Con- 
sumer Eneriy.  ihe  court  understood  (he  particular  veto  as  necessarily  altering  the  scope  of  discre- 
tion delegated  to  an  agency,  finding  Ibis  more  objeaionable  because  unexplained  673  F  2d  at 
465  That  characterization  has  force  only  if  discretion  must  be  structured  -4hal  is.  where  the  dele- 
gation doctrine  would  require  "law  to  apply."  and  not  in  the  predominantly  political  setting  that 
characterized  early  use  of  the  veto.  See  infra  notes  78-93  and  accompanying  text 

49.    Ckadha.  103  S.  Ct.  al  2791. 
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elusion  thai  (he  House  had  here  assumed  a  function  of  the  kind  ordina- 
rily entrusted  to  courts  or  other  adjudicatory  bodies.  To  be  sure,  as 
both  the  majority  and  Justice  White  noted,  courts  do  not  ordinarily 
review  agency  dccisionsybivr/W^  citizens  against  governmenl,  at  least 
absent  a  conflict  with  the  claims  of  other  individuals.  Putting  aside  the 
question  whether  such  a  function  could  be  conferred  on  federal  courts 
consistent  with  the  case  or  controversy  requirement,^'  however,  the 
determinations  to  be  made  arc  nonetheless  characteristically  judicial. 
They  involve  the  determination  of  historical  facts  concerning  particular 
individuals  and  the  application  of  preexisting  policy  to  those  facts. 
Such  determinations  are,  as  Justice  Powell  noted,  "generally  .  .  .  en- 
trusted to  an  impartial  tribunal"  in  our  model  of  government;"  the  ab- 
sence of  the  ordinary  accoutrements  of  a  hearing  in  the  process  that  led 
to  the  House  resolution  underscored  the  objectionable  nature  of  the 
procedure.  The  Immigration  and  Naturalization  Service,  although  en- 
joying broad  discretion  in  the  details  of  the  procedures  it  employed, 
could  not  make  a  determination  adverse  to  the  interests  of  a  resident 
alien  free  of  the  constraints  of  the  due  process  clause  applicable  to  "ad- 
judications," as  they  might  be  judicially  interpreted.^'  That  the  House 
could  adopt  this  rheasure  without  being  subject  to  checks — whether  in- 
ternal constraints,  procedural  safeguard.s,  or  the  possibility  of  effeclive 
external  review — demonstrated  that  the  dangers  feared  by  the  Framers 
had  matured.*' 

Perhaps  the  greatest  diflicully  with  Justice  Powell's  view  lies  in 
Congress'  traditional  practice  of  making  individual  deterqiinations 
through  the  mechanism  of  the  private  bill,  whether  for  the  satisfaction 
of  damage  claims  against  the  United  Stales,  or  the  granting  of  admis- 
sion to  residence  or  citizenship.  These  acts,  too,  are  functionally  judi- 
cial, in  the  sense  that  they  apply  to  particular,  named  persons,  rely  on 
determinations  of  individual,  often  historical  facts,  establish  no  general 
principle  for  future  application,  and  foresee  no  subsequent  proceedings 
in  which  their  application  must  be  determined.  Justice  Powell's  re- 
sponse is  to  look  to  the  reasons  for  the  restriction:  "when  the  Congress 
grants  particular  individuals  relief  or  benefits  under  its  spending 
power,  the  danger  of  oppressive  action  that  ihc  separation  of  powers 
was  designed  to  avoid  is  not  implicated. "^^  It  is  the  denying  charactcr- 


M).    Stt  nupra  note  42  and  accompanying  lent 
51     ChaMa.  103  S  O   al  2741  n  fl 


31     IhaMa.  lOJ  S   (I   al  27VI  n K 

52  P.  BATira.  P  MisiiKiN.  I).  Shapiro  A  M   Wi;«  iisi.fh.  supra  note  35.  al  350-53.  c/  i.an- 
di>n  V   Plascncia.  103  S  Cl   321.  330  (l'J82):  Aitukovk  v   INS,  6<»3  f  2d  894.  8V7  (9th  Cir    1982) 

53  Justice  Powell  joined  ihe  summary  affirmance  in  United  Stales  Senate  v   FTC.  IU3  S.  Cl. 


355(>  (1983),  witltout  opinion 

54     Chad/ui.  103  S  Cl   at  2792  n.9 
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islic  of  the  House  Resolution  in  Chadha  that  brings  those  restrictions 
into  play.  This  response  is  not  wholly  satisfactory:  the  line  between 
benefit  and  burden  is  elusive  at  the  margins;  the  fact  that  a  benefit  has 
been  conferred  may  raise  questions  sounding  in  equal  protection.  This 
is  particularly  true  where  (as  often  enough  occurs  in  connection  with 
economic  legislation)  the  conferring  of  a  benefit  on  one  individual  or 
group  cannot  easily  be  separated  from  the  disadvantaging  of  another;^^ 
and  the  deportation  context,  rightly  or  wrongly,  has  long  been  viewed 
as  involving  regulation  rather  than  punishment.'''  Yet  Justice  Powell's 
distinction  corresponds  well  with  core  notions  of  the  legislative  func- 
tion. Congress  has  in  fact  regularly  rid  itself  of  private  bill  functions, 
including  this  one.  Particularly  in  light  of  established  practice,  the  bills 
of  attainder  and  ex  post  facto  clauses  stand  as  testimony  to  the  impor- 
tance of  the  distinction. 

Ju.stice  Powell's  argument  about  appropriate  legislative  function 
ought  not  to  be  confused  with  the  separation  of  powers  issues  most 
commonly  raised  in  recent  litigation.  In  recent  cases  the  issue  consid- 
ered has  been  "the  extent  to  which  (the  challenged  legislative  arrange- 
ments) prevent  (some  other  branch]  from  accomplishing  its 
constitutionally  assigned  functions,"''  and  whether  the  complainant, 
real  or  imaginary,  has  been  a  member  of  the  offended  branch.  Justice 
Powell  does  not  contend  that  section  244  infringes  judicial  power;  that 
is,  he  does  not  assert  that  it  is  objectionable  for  what  it  does  to  the 
authority  of  judges,  although  the  other  opinions  seem  so  to  regard  his 
claim.'*  His  argument,  rather,  stresses  the  unfairness  to  the  claimant, 
Mr.  Chadha,  of  having  to  submit  to  the  possibility  of  disability  result- 
ing from  a  negative  congressional  judgment  about  the  historical  facts  of 


5$.  The  Supreme  Couit  ht<i  occukMially  found  tlile  economic  legisUlion  thai  favored  a 
closed  class  unconsiolulional  on  e<)uat  protcclion  grounds,  tet  Morcy  v.  tKwd.  JM  US  437.  469 
(1937):  cf  Railway  lExprcss  .Agency  v.  New  York.  336  US  106.  112  (1949)  (Jackson.  J.,  concur- 
ring), but  has  regularly  sustained  against  such  challenges  statutes  conferring  ■nonop<.>lies  or  Ci>n- 
taming  grandfather  clauses,  perhaps  the  most  cummon  form  of  such  legislation.  Set  Morey.  334 
U  S  at  467  n  12;  New  Orleans  v  Dukes.  427  US  297.  306  (1976)  (overruling  Doud  in  a  grandfa- 
ther clause  context),  .rrra/jo  Nixon  V.  Administrator  of  Gen  Servs..  433  U.S.  423.  471  (1977)  (bills 
of  attainder  clause  iH>l  to  be  interpreted  as  "a  variant  of  equal  protection"). 

56  The  coun  in  AnukovK  v  INS.  693  F  2d  894,  897  (9th  Cir  1982),  rejected  on  this  basis  ■ 
challenge  to  a  statute  lerminalmg  the  Attorney  General's  authority  to  suspend  deportation  of 
aliens  guilty  of  Nazi  war  crimes;  the  statute  evidently  applied  to  past  actions  of  a  limited  class  of 
individuals,  and  so  might  have  seemed  fairly  open  to  ex  post  facto/bills  of  attainder  challenge. 
Congress  had  provided  in  that  statute,  however,  (hat  the  judicial  function  of  determining  whether 
a  given  individual  was  among  the  described  class  was  to  be  performed  by  an  administrative  of- 
Acer,  employing  significant  procedural  protections;  this  feature  of  the  statutory  scheme  seemed  of 
singular  importance  to.  and  was  enforced  by.  the  court. 

57  Nixo«i  v   Administrator  of  Gen.  Servs..  433  US.  423.  443  (1977). 

58  See  103  S.  Ct.  at  2787  n.2l  (Burger.  C.3.);  103  S.  Cl.  at  2810  (White.  J.,  dissenting) 
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his  particular  case.  Justice  Powell  thus  directly  invokes  the  values  or 
citizen  protection  against  governmental  tyranny  that  underlie  both  the 
separation  of  powers  notion  generally  and  the  attainder  prohibition  in 
particular.'*  Whether  the  courts'  (or  the  President's)  continuing  capac- 
ity to  function  is  thus  impairetl — the  characteristic  focus  of  recent  sepa- 
ration of  powers  inquiries — has  at  best  secondary  importance. 

IV.    Justice  White's  Dissent 

Justice  White's  intellectual  approach  to  the  legislative  veto  ques- 
tion, although  flawed,  seems  more  consistent  with  the  Court's  recent 
analyses  of  separation  of  powers/checks  and  balances  issues  than  the 
majority's  approach.  Before  the  Chief  Justice  expressed  concern  in  his 
opinion  about  "hydraulic  pressures"  bursting  the  boundaries  (hat  sepa- 
rate the  branches  of  government,*®  the  Court  had  seemed  to  be  moving 
away  from  the  idea  of  "air-(igh("  categories  and  toward  a  Madisonian 
view,  stressing  function  rather  than  formality.  Under  the  latter  view. 
the  central  issues  would  be  the  tendency  of  a  challenged  device  to  place 
a  given  branch  beyond  effective  control  by  others'^'  or  to  create  an  "un- 
necessary and  dangerous  concentration  of  power  in  one  branch,"  or  to 
interfere  with  a  core  function  of  another  branch,  to  a  degree  unwar- 
ranted by  "overriding  need"  to  accomplish  some  other  objective.*^' 


59.  Stt  Note.  7^  Bcwtds  of  Legislali*t  Sptc^atton:  4  SuggrsirJ  Approach  lo  ihe  Bill  ef 
Ailaintkr  Clatat,  72  YAif  L  J.  3)0.  343-41  (1962)  (Joh«  lUn  Ely's  ntMc  discuising  Mpaialion  of 
powen  and  Ihe  bill  of  allaindcr  clause). 

60  ChatOu.  103  S  Cl.  ai  27M. 

61  U  al  2786 

62  Buckley  v.  Valco.  424  US  I.  120-23  (1976)  The  fuaclioaal  approach  suggested  by  the 
Coun  in  Buckltv  was  no<  rcMriclcd  lo  applkalion  in  presidential  power  cases  arising  oul  of  ibe 
Nixon  presidency.  Niioo  v.  Adminisualor  of  Gen.  Scrvs  433  \i%  42}.  441-43  (1977);  United 
Slates  V.  Nixon.  411  U.S.  683.  707  (1974)  ("In  dcugning  the  structure  of  our  Government  and 
dividing  and  allocating  the  sovereign  power  among  three  co-equal  branches,  the  Framers  of  the 
Constitution  sought  to  provide  a  comprehensive  sysiera,  but  the  separate  powers  were  not  in- 
tended lo  operate  with  absolute  independence  ").  but  seemed  to  be  paralleled  by  analytic  develop- 
menu  in  other  cootexu  in  which  the  structural  constraints  of  the  Constitution  were  the  central 
issue.  Thus,  debate  over  the  tenth  amendineM.  revived  by  the  Court's  decision  in  National  League 
of  Cities  V.  Uscry.  426  U.S.  833  (1976).  resolved  into  near  unanimity  as  to  Ihe  statement  of  rele- 
vant mquiry  (if  not  its  application):  whether  a  challenged  measure  threalers  the  integrity  of  the 
states  in  the  constitutional  scheme.  Stt  EEOC  v.  Wyommg.  103  S.  Ct.  1034  (1983);  Model  v 
Virginia  Surface  Mining  A  Reel  Ass'n..  4}2  US  264.  283-93  (1981)  Allocation  of  authority 
between  stale  and  nation,  like  that  between  executive  and  legislature,  can  be  understtrad  as  a 
means  of  protecting  individuals  from  overwhelming  government:  deciding  what  is  required  lo 
preserve  that  protection  for  cititens.  rather  than  a  cataloguing  of  acliviiies  inherent  lo  the  stales 
qua  Slates,  has  characterized  the  recent  judicial  debates  The  same  may  also  be  suggested  (or  the 
public  debate — not  yet  captured  in  litigation — over  whether  the  Constitution  constrains  Congicss' 
authority  to  make  exceptions  to  the  appellate  jurisdiclion  of  the  Supreme  Coun  What  would 
prevent  the  judicial  branch  from  accomplishing  its  constitutionally  assigned  functions  is  widely 
accepted  at  the  appropriate  inquiry  lo  be  made.  Stt  Man.  Ht  fo»tr  of  Congrtss  lo  Limii  ihr 
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That  pcrspcclive  seems  to  require,  as  Justice  White  argues  at  length, 
that  the  impact  of  the  legislative  veto  here  be  considered  for  its  ten- 
dency to  rearrange  power.  In  other  words,  the  statutory  scheme  must 
be  viewed  as  a  whole.** 

For  Justice  White,  the  legislative  veto  "has  become  a  centra! 
means  by  which  Congress  secures  the  accountability  of  executive  and 
independent  agencies**"^ — "an  important  if  not  indispensable  political 
intervention  that  allows  the  President  and  Congress  to  resolve  major 
constitutional  and  policy  differences,  assures  the  accountability  of  in- 
dependent regulatory  agencies,  and  preserves  Congress'  control  over 
lawmaking.""'  In  light  of  the  relatively  limited  use  of  the  device  to 
dale,  one  wonders  if  he  does  not  overstate  the  case.**  His  judgment  is 
particularly  questionable  respecting  use  of  the  veto  for  regulatory  over- 
sight; at  least  until  recently,  enhancing  the  accountability  of  independ- 
ent regulatory  agencies  and  preserving  congressional  control  over 
public  rulemaking  were  not  significant  uses  for  the  legislative  veto,  in 
either  actual  or  political  terms. 

A.     The  Polilical  Uses  of  Legislative  Vetoes. 

The  political  uses  of  legislative  vetoes  warrant  special  analysis. 
Justice  White's  detailed  account  of  the  history  of  the  legislative  veto 
reflects  its  initial  use  in  reorganization  acts,  and  subsequent  expansion 
to  problems  of  national  security  and  foreign  affairs.  In  these  contexts  it 
seems  proper  to  characterize  the  veto,  as  he  does,  as  a  means  by  which 
Congress  could  "transfer  greater  authority  to  the  President  .  .  .  while 
preserving  its  own  constitutional  role."*^  Withdrawals  of  federal 
lands,**  international  agreements  and  lariffs.  pay  adjustments,  war 
powers,  national  emergency  legislation,  and  the  impoundment  issue 


JunsdiciioH  of  Federal  Courts  4it  Eterriie  in  Dioteftir.  6*  IIahv.  L  H«v  I J62.  {36$  (1953)  Sut 
cf  Wechslef,  The  Court  and  the  Conttituiion.  6J  CotOM  L.  Rev.  IOOI.  100$  (>96$)  ("l  »ee  no  bus 
for  Ihis  vjtw  Iprohibiling  alleiaiion  of  tppclltle  jurisdklion  molivalcd  by  hojiilky  (o  decisioni  of 
ihe  Counl  and  think  H  aniitbclical  lo  ihe  plan  of  Ih*  Conilitution  for  tttc  courts— which  was  quile 
dimply  thai  ihc  Congress  would  decide  from  lime  lo  lime  how  far  the  federal  judicial  insiilulion 
should  be  used  within  the  limiu  of  lite  federal  judicial  power."). 

63  This  is  closely  related  bul  nol  idcnitcat  lo  ihc  severability  question.  Although  Justice 
White  agreed  with  Justice  RehnquisI  ihal  Ihc  congresskmal  review  provisions  were  nol  properly 
severiible  from  the  suspension  provisions,  o«e  could  dcfensibly  reach  the  opposite  view  as  a  matter 
of  statutory  interpretation  and  sliil  c<i«clude  Ihal  Ihe  impact  of  the  veto  provision  could  only  be 
assessed  appropriately  by  considering  the  scheme  as  a  whole. 

64  CfiaJ/ia.  103  S  Cl   at  2793 
6$     /d  at  279$ 

66  See  supra  notes  7-R  and  accompanying  leal. 

67  ChadMa.  103  S  Cl   at  2793  (emphasis  added) 

68.    See  United  Stales  v   Midwest  Oil  Co.  236  US  4$9  (191$). 
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each  concern  chiefly  public  measures,  primarily  related  to  the  internal 
organization  of  government  and  affecting  the  interests  of  private  per- 
sons only  indirectly;  they  reflect  areas  of  direct  presidential  initiative 
and  responsibility.  In  these  contexts,  too,  the  veto  represents  an  accom- 
modation between  the  branches,  often  mutually  desired  as  Justice 
White  demonstrated,  on  matters  of  legitimate  interest  to  each.  Reor- 
ganization acts,  measures  concerned  with  budgetary  adju.siment  (im- 
poundment), foreign  relations,  and  war  (matters  of  the  character  Chief 
Justice  Marshall  long  ago  referred  to  as  "(qjuestions  in  their  nature 
political"**')  rarely  appear  in  a  form  likely  to  attract  or.  more  impor- 
tantly, to  justify  judicial  review.  They  may  all  be  described  fairly  as  a 
setting  for  horse-trading  between  the  President  and  Congress:  the  au- 
thority subject  to  the  veto  will  be  that  of  the  President  himself;  no  alter- 
native means  of  control  is  obvious;  precise  congressional  standard- 
setting  or  structural  arrangements  are  probably  inadvisable;  and  a  shar- 
ing of  political  authority  is  warranted  by  Congress'  legitimate  interests 
in  the  subject  matter  and  the  consequent  desirability  of  committing 
Congress  to  support  of  the  action  to  be  taken.  They  evoke  Justice  Jack- 
son's more  enduring  analysis  in  Youngsiown  Sheet  d  Tube  Co.  v.  Saw- 
yer''"  that  the  power  of  government  is  at  its  peak  when  the  President 
and  Congress  work  supportivcly  of  each  other's  authority.^'  To  the  ex- 
tent Justice  White  speaks  of  the  legislative  veto  in  terms  of  Congres- 
sional accommodation  directly  with  a  powerful  President  requiring 
more  power — as  a  means  of  pre.serving  balance  while  accomplishing 
needed  delegation  to  that  other  potential  tyrant — his  dissent  is 
persuasive.^* 

69  Marhury  v   Matlison.  5  US.  (I  Cranch)  1)7.  170(180)) 

70  )4)  US.  57'*.  J«?  (I<»52). 

71  My  colkaguc  BeniMt  Schmidl  observci  Ihal  ihis  alliance  between  Congress  and  the  Prcsi- 
dcnl  may  permit  a  Congress,  spurred  perhaps  by  sclf-inleresi  in  avtiiding  resp<>n!(ibilily  for  dilTi- 
cull  decisions,  eicessively  to  evade  its  responsibility,  as  occurred  in  the  (iulf  or  Tonkin 
Resolution,  and  in  effect  to  confer  Ion  much  authority  on  the  President.  Professor  Schmidt's  ob- 
scrvztmn  is  not  an  easy  one  to  answer.  "Delegation"  may  remain  a  viable  i.ssiie.  even  in  the 
polilH-al  arena.  fiM  issues  of  the  largest  moment  1/  infra  note  79  For  the  sellings  that  chiefly 
concern  me.  where  the  President  and  Congress  must  deal  coniuwously  wiih  each  olher  on  a  series 
of  matters  of  middling  importance,  that  problem  -certainly  not  one  that  appeared  to  concern  the 
Court  -is  not  presented. 

72  In  a  detailed  review  of  the  history  of  political  dispute  over  the  legislative  veto  issue. 
Justice  White  seeks  to  show  lhal  Presidents  have  most  frequently  objected  lo  veio  provisions  that 
empowered  mere  cummitlees  of  Congress  to  act.  10)  S  Ct  at  279)  n  5.  He  does  not  address  these 
conimiilee  vetoes.  (niI  strongly  hints  he  would  disapprove  Even  for  measures  characieruahle  as 
commiitee  veloev  however,  il  may  be  pustiblc  to  suggest  siaiilar  difl'erentialions  Srr  infra  noies 
92-102  and  acuMnpanying  teal. 
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B.     The  Rcpilatory  Uses  of  Legislative  Vetoes. 

At  other  points  Justice  While's  dissent  is  far  less  persuasive,  nota- 
bly those  bearing  on  the  regulatory  context,  where  it  speaks  only  in 
terms  of  Congress*  accomplishment  of  its  own  "designated  role  under 
Article  I  as  the  nation's  lawmaker,""  independent  of  any  relational 
concerns.  The  legislative  veto  did  not  begin  to  appear  with  any  fre- 
quency in  that  context  until  the  I970's.  In  that  setting.  Justice  Whites 
assertion  that  the  legislative  veto  should  be  understood  as  a  check  on 
the  President  corresponding  to  the  bicameral  legislature/presidential 
veto  rcgin»e.  one  of  the  principle  engines  of  his  analysis,  is  at  best  ques- 
tionably relevant.  The  dilficulties  arise  for  two  reasons:  first,  ordinarily 
the  President  is  not  the  delegate  under  these  statutes  and  his  authority 
to  direct  the  proceedings  over  which  the  veto  is  reserved  is.  at  best, 
controversial;  second,  even  if  he  were  the  delegate,  reservation  of  an 
unconditional  congressional  negative  would  not  protect  Congress' 
"designated  role  ...  as  the  nation's  lawmaker."  Illuminating  these 
diflicullies  is  the  burden  of  the  following  paragraphs.  To  observe  them 
is  to  suggest  a  possibility  for  discrimination  among  various  types  of 
legislative  vetoes  that  neither  Justice  White  nor  the  majority  seemed  to 
wish  to  entertain. 

Thus,  one  premise  of  Justice  While's  argument  is  that,  as  the  Presi- 
dent is  the  source  of  the  action  subject  to  the  veto,  ihe  cllect  of  the 
mechanism  is  merely  to  invert  the  ordinary  processes  of  legislative  ac- 
tion; the  agreement  of  all  three  actors  is  in  any  event  required,  and  in 
that  way  the  essentials  of  the  constitutional  scheme  are  preserved.  That 
premise  will  not  always  be  true;  some  proposals  subject  to  legislative 
vetoes  come  from  the  President,  but  others  come  from  rulcmakers  not 
subject  to  direct  presidential  control  or.  as  here,  administrative  judges 
acting  "on  the  record."'*  and  thus  also  not  subject  to  presidential  direc- 
tion. In  particular,  congressional  delegations  of  regulatory  authority 
arc  most  often  made  not  to  the  President,  but  to  some  agency  or  oRicial 
—whether  executive  branch  or  independent  regulatory  commission.'' 

73  Ch,iJha.  103  S  Ct   al  279$-96 

74  Stt  uipra  miles  9-10  and  actonipanying  le»l 

T<  Juslice  Whilf  drawl  no  diMiniiion  between  independcnl  re(;ulalory  commissions  and  e«- 
ecuiive  branch  agencies:  indeed,  al  points  h«  gi>es  oul  of  h.s  way  lo  siiggesi  tegislaiivc  vei.«s  are 
espetiallv  iniporiani  foi  ihe  former,  because  they  are  not  subject  to  preMdeniial  sujiervisory  con 
trol  Mis  divvenis  from  the  C  ouris  summary  affirmances  in  the  two  regulatory  cases,  kt  supra 
note  I.  underscore  ihis  proposition 

This  aspect  of  his  position  has  its  roots  in  his  separate  opinion  in  Buckley  v  Valeo,  434  IJ  S 
I.  284  8^  A  n  V)  (1976)  The  majiMily  op«nH>n  in  that  case  had  plated  within  the  reach  ol  ihe 
appointnients  clause  in  article  II  of  the  rooMituli.>n  any  officei  of  government  adntinisteiing  the 
laws  of  the  United  Slates  in  relation  to  its  citizens     independent  regulatory  commissKtns  along 
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The  legal  authority  to  act  is  then  that  of  the  delegate,  and  even  for 
indisputably  executive  agencies  the  President's  power  of  direction  ap- 
pears limited  in  wrays  that  make  it  difficult  to  characterize  him  as  the 
delegate.^*  It  is,  then,  a  question,  rather  than  a  matter  Tor  easy  asser- 
tion, whether  a  provision  for  legislative  veto  of  proposed  agency  action 
merely  rearranges  the  preexisting  authority  of  the  three  political 
branches  while  preserving  the  checks  each  is  intended  lo  possess 
against  the  actions  of  the  others.  The  more  difTicult  Congress  makes  i(, 
in  its  original  delegation,  for  the  President  to  participate  and  instruct, 
the  greater  the  reason  to  suspect  that  the  legislative  veto  does  in  fact 
operate  as  a  device  for  evasion  of  the  President's  participation  in  gov- 
ernance rather  than  the  simple  redressing  of  an  imbalance  created  by 
the  practical  need  to  delegate. 

The  second  difficulty  with  the  "functional  equivalency"  argument 
in  the  regulatory  context  is  that  presidential  (or  agency)  shaping  of 
rules  followed  by  an  up-or-down  congressional  "veto"  is  not  the 
equivalent  of  the  Article  I  legislative  process.  The  possibility  that  any 
one  of  the  three  political  arms  of  government  can  prevent  the  enact- 
ment of  legislation  is  only  part  of  the  constitutional  scheme.  Of  at  least 
equal  significance  is  that,  where  legislation  is  to  be  created,  the  oppor- 
tunities for  shaping  and  constructive  change  are  to  be  focused  in  two  of 
them,  the  House  and  the  Senate.  Congress  docs  not  act  as  a  X^^maker 
when  it  leaves  to  other  entities  all  possibility  of  shaping  and  accommo- 
dating that  go  into  the  drafting  of  a  rule,  reserving  for  itself  only  the 
possibility  of  an  unconditional  negative;''  it  then  serves  the  same  func- 
tion as  the  President  does  respecting  the  legislation  Congress  does  cn- 


wiih  whil  arc  mofc  Iraditionatly  regarded  as  excculivc  branch  agencies  -thus  rCMirrecling  (he 
question  to  what  eileni  or  in  what  circumsianccs  ihe  President  can  be  e«ctuded.  Str  Nalhanson. 
SeparalioH  of  Fowtrt  and  AdmiHiilralirr  Law:  PeUgalion.  ihr  Lfgishlive  yelo.  and  ihr  "IndrptnJ 
ent" Agencies .  75  Nw.  U.L.  Rf.v,  I0M(I98I);  %U»im.  Separation  of  Pnwers and ihe  fourth  Bramh 
The  Ftate  of  A  gene  its  in  Gorernmeni  (ronhctimirig).  One  would  think  Ihe  arguments  suppucling 
Ihe  veto  arc  much  weaker  in  circumstances  in  which  the  proposal  subject  to  it  can  no  longer  fairly 
he  characterized  as  Ihe  Prcsidem's.  and  indeed  the  suggestion  can  be  made  that  Congress  has 
found  a  way  around  llic  President's  own  panicipation  in  the  legislative  process  and  Ihe  constitu- 
tional requirement  of  a  unitary  enecutivc. 

76  See  United  Slates  v  Ninon.  4|g  US  68).  69}-%  (1974)  (depanmental  regulation  freed 
special  ptcsccutor  from  direction  by  President  in  prosecutorial  choices,  a  quintesscntially  execu- 
tive activity).  Sterra  Club  v  COstle.  6S7  F  2d  298.  407-08  (DC  Cir  1981)  (diKussion  of  Presi- 
dent's involvement  in  rulemaking)  In  this  case,  in  panicular.  Mr  Chadha  would  douhilcss  have 
had  a  telling  complaint  if  Ihe  President  had  called  the  Attorney  General  on  the  telcphtme  and 
instructed  him  lo  tell  the  silling  immigration  law  judge  thai  (hadha's  deponalion  order  was  not  to 
be  suspended,  because  the  President  had  concluded  that  the  statutory  criteria  were  not  met.  the 
governing  statute  requires  that  judgment  be  made  "on  the  record."  8  U  S  C.  §  l2S2|b)  (1982);  see 
supra  note  9. 

77  See  Kutland.  The  Impoleitte  of  Heltcence .  1968  DuKt  I..J  619.  629 
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act.  The  drafters  of  ihc  Constitution  meant  the  shaping  of  legislation  to 
be  done  by  Congress;  and  that  adjustment  seems  important  to  the  over- 
all scheme.  Unlike  the  political  contexts  in  which  legislative  vetoes 
were  first  developed,  agency  rulemaking  results  in  what  are  unmistaka- 
bly laws  unmistakably  constraining  the  conduct  of  persoris  outside 
government. 

To  be  sure,  the  constitutional  design  has  suffered  considerable  ero- 
sion. Even  absent  the  legislative  veto,  Congress'  work  has  frequently 
been  wanting.  We  permit  Congress  to  delegate  notably  open-ended 
rulemaking  authority  to  agencies,  subject  only  to  the  now  limited  con- 
straints of  the  delegation  doctrine:  that  the  authority  has  been  clearly 
delegated;"  and  that  the  authority  be  described  with  clarity  sulficient 
to  permit  a  court  to  assess  whether  it  has  been  exceeded.  Even  so,  and 
putting  aside  the  question  whether  the  courts  arc  not  now,  and  prop- 
erly, reinvigorating  these  controls,  use  of  the  legislative  veto  to  control 
agency  rulemaking — the  generation  of  statute-like  prescriptions  bind- 
ing upon  the  citizenry — aggravates  the  delegation  problem  rather  than 
ameliorates  it.  Congress  may  have  been  encouraged  by  the  availability 
of  the  veto  both  to  employ  vague  standards  of  delegation  to  proxy  stat- 
ute-shapcrs,  and  to  respond  to  its  proxies'  "excesses"  with  unexplained, 
ad  hoc  negatives  rather  than  with  the  construction  of  revised  statutory 
prescriptions."  For  these  reasons,  the  authority  of  Congress  to  bestow 
rulemaking  power  on  agencies  (subject  to  judicial  check)  need  not  be 
found  to  imply  authority  to  reserve  a  legislative  veto.***  The  latter  in- 
volves the  assertion  of  a  right  to  act  without  finality  in  a  manner  likely 


78  Chryjler  Corp  v   Brown.  441  US   Ml.  J|7-I9(I979) 

79  Cf  Consumer  Energy  Council  »  FERC.  673  F  2d  425.  465-70  (DC.  Cir  1982),  afd.  tub 
nam.  Process  G»$'  Consumers  Group  v.  Consumer  Energy  Council  of  America.  lOJ  S.  Cl.  J5S6 
(198)1  ("lT|he  effect  of  a  congressional  veto  is  lo  alter  the  scope  of  (he  agency^  discretion.  In  this 
case,  the  practical  effect  probably  was  lo  withdraw  the  discretion  altogether  ....  In  other  cases. 
cicrcise  of  the  legislative  velo  may  enable  one  house  of  Congress  effectively  lo  dictate  thai  a 
specific  type  of  rule  be  promulgated  ").  Tying  the  analysis  lo  the  delegation  issue,  ai  the  Dislrici 
of  Columbia  Circuit  suggested  but  the  Coun  did  not.  suggests  that  a  different  outcome  might  be 
appropriate  where  "delegiiion"  issues  would  not  ordinarily  be  thought  a  concern.  Cf  Curran  v. 
Laird.  420  h  2d  122.  129)1  (DC  Cir  1969)  (en  banc)  (no  delegation  problem  enisled  where 
legislalion  providing  for  a  reserve  fleet  committed  management  of  it  lo  agency  discretion)  where 
the  court  stated: 

That  the  matter  before  us  for  consideration  lies  in  the  special  7ont%  of  the  e«cepiions. 
rather  than  the  ordinary  area  of  judicial  reviewatMhiy.  is  established  by  several  cardinal 
•  aspects  of  the  issues.  The  caic  involves  decisions  relating  lo  the  conduct  of  national 
defense,  the  Presideni  has  a  key  role,  the  national  imeresl  contemplates  and  requires 
nctibilit)  in  management  of  defense  resouictt.  and  the  particular  issues  call  for  determi- 
nations thai  lie  outside  sound  judicial  domain  in  terms  of  aptitude,  facilities  and  respon- 
sibility |0|ur  decision  does  not  involve  personal  rights  and  liberties,  docs  not 
involve  constitutional  claims,  and  does  nol  involve  a  righl  e«pressly  granted  by  stalule 
that  qualifies  what  would  otherwise  be  nun-icviewable  discretion. 
HO    Chadfia.  10)  S  Ct  at  2R02 
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lo  be  harmrul.  not  helpful,  to  Congress'  "designated  role.""'  It  evokes 
untempered  the  fears  of  arbitrary  political  action  by  Congress  that  so 
strongly  prompted  the  Framers*  efforts  to  design  institutions  that  would 
avoid  the  threat  of  legislative  tyranny.*^  In  contrast,  a  Congress  grant- 
ing to  agencies  what,  from  its  perspective,  is  a  final  authority  lo  make 
rules  may  be  encouraged  by  that  prospect  to  more  precision  in  stan- 
dard-setting. Such  precision  is  desirable  both  lo  facilitate  judicial  re- 
view and  to  protect  the  citizen  against  arbitrary  action.  Additional 
protection  may  be  derived  if  the  actual  rulemakcr  is  obliged  to  act  on 
ostensibly  rational,  apolitical  grounds,  freed  to  some  extent  from  the 
Oirectory,  political  influence  of  the  President  or  Congress."'  Room  thus 
exists  at  least  for  suspicion  that  legislative  vetoes  will  produce  less  care- 
ful initial  drafting  by  providing  a  mechanism  whereby  difficult  issues 
can  be  cheaply  revisited."*   The  threat  of  their  exercise  may  also  en- 

ai.  To  be  sure,  ihe  "l.ockcan  principle  ihai  ihe  gram  of  legislative  power  is  «ne  only  lo  make 
laws,  and  IKM  «o  make  legislatitrs'  has  fallen  bcfiwe  Ihe  inexorable  momcnlum  of  the  aJmini^lia- 
live  slale"  Munaghan.  Marbury  anj  AJmimMralir*  Law.  81  Coi hm  I.  Rrv.  I.  V>  (l"»IO». 
AulhorMy  Rnally  conferred  may  he  eseculed.  however,  with  an  as.surance  an«l  $ut>)ccl  lo  an  e»ler- 
nat  check  Ihaa  authority  granted  in  conditional  form  may  not  To  put  Ihe  same  argument  in  a 
somewhat  different  way.  Congress  may  be  seen  more  fully  to  have  acted  "to  make  legislators" 
when  Ihe  authority  it  confers  «  subject  to  its  own  informal  controls  and.  perhaps,  removed  fiom 
caeculivc  controls. 

H.  G.  Wilts.  l-xriAiNiNii  Amkhh  A  21.1-M.  260-M(i<)SI).f<v  Consumer  F.nergy  Council  v. 
PCRC.  673  F  2d  425.  4M  (DC  Cir  19112).  ag'd.  mh  nam  PriKess  (ias  t\vt!iumers  Group  v 
Consumer  F.nergy  Council  of  America.  103  S  1 1   3556  (I9HJ) 

83  The  "to  some  e«tent"  is  advertent,  judge  like  insulation  of  the  rulemakcr  would  be  inap- 
propriate Rulemaking,  in  my  view,  properly  continues  to  be  perf«>rmej  "off  the  record."  in  a 
technical  sense,  its  very  focus  on  policy-making  warrants  proviswn  for  political  oversight  in  some 
form.  $<t  Strauss.  Dhquali/KMton  of  DrciUonal  Officials  in  ttulrmaking.  80  Coi  iiM  L.  Si  v.  VOO. 
995  ( 1980).  albeit  subject  to  what  might  be  described  as  Marquis  of  Queensbury  rules  if  DisirscI 
of  Columbia  Fedn  of  Civic  Assn's  v  Voipe,  459  F  2d  1231.  1246  (!>C  Cir  l97|Mrulemaker-> 
decision  would  be  invalid  if  based  in  wh«>le  or  in  part  on  pressures  emanating  from  certain  Con- 
gressmen) r<-rr  dfnied.  405  US  1030(1972)  For  policymaking  intended  to  influence  planning 
choices  (majo)  purchases  and  other  compliance  activities  by  the  public  at  large),  the  alternative  of 
remitting  all  control  to  the  random,  episodic,  party  distorted,  and  necessarily  long  delayed  world 
of  judicial  review  is  unsustainable  One  might  note  in  ihis  resfiect  the  consiilulionai  responsibiliiy 
for  oversight  inherent  in  the  President's  auihoiily  lo  demand  "the  Opinion,  in  writing,  of  the 
principal  Officer  in  each  of  the  executive  l>eparlments.  upon  any  Subject  relating  to  the  dunes  of 
their  respective  Offices."  US.  Const  art  II.  8  2.  cl  I,  as  well  as  Congress'  yearly,  and  intended, 
control  over  agency  priorities  through  Ihe  appropriations  process 

84.  The  legislative  veto  provision  at  issue  in  Consumer  Energy  Council  v.  FERC.  673  F  2d 
425.  437  (l>C.  Cir.  1982).  ajfJ  lib  mim.  Process  Gas  Consumers  Group  v  Consumer  Energy 
Council  of  America.  103  S  Cl  35J6  (1983).  is  a  ca-se  m  point  The  Federal  Energy  Regulation 
Commissioit  (FERC)  had  adopted  a  ruler  with  high  (taaiKial  consei|uenccs  for  the  eneigy  indus- 
try, in  compliance  with  a  dircclivc  in  President  Carter's  eneigy  legislation  The  reservation  of  a 
legislative  veto  subManlially  resulted  rrom  the  fact  that  the  legislation  had  been  highly  coniiovrr- 
sial  and  difficult  to  past  and  because  authorization  of  this  particular  rulemaking  had  been  espe- 
cially controversial.  When  Ihe  rule  was  adopted  by  FERC  and  forwarded  to  Congress  for  its 
consideration  of  the  legislative  veto  issue,  no  substantial  discussion  of  the  cinnpliance  of  FERC 
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hancc  the  aggressiveness  of  political  oversight  by  congressmen  or  con- 
gressional committees.  In  sum,  the  existence  of  a  legislative  veto  in  a 
regulatory  statute  may  look  much  more  like  political  self-aggrandi/e- 
mcnl  than  "a  means  of  defense"*'  against  the  Imperial  Presidency/* 
The  record  of  the  exercise  of  legislative  vetoes  in  the  regulatory  context, 
although  infrequent,  is  not  reassuring,  either  as  to  its  impact  on  Con- 
gress' primary  function  of  legislating  or  as  to  its  use  as  a  means  of  polit- 
ical accommodation.*' 


Each  of  these  devices  may  enfcctivcly  defeat  present- 
ment of  the  agency's  development  of  law  while  maintaining  substantial 
congressional  controls.  In  this  way,  each  might  be  characterized  as  an 
end  run  around  the  President's  veto  power.  At  least  the  first  two  also 
seem  to  provide  Congress  with  an  effective  technique  by  which  to  es- 
cape any  need  for  statutory  precision.  Congress  remains  able  to  enact 
vague  standards  subject  to  its  own  subsequent,  ad  hoc  correction. 
These  are  troublesome  observations,  but  (he  result  may  be  to  call  into 
question  these  techniques  as  well.**  Short  of  that,  one  may  remark 
thai,  unlike  the  legislative  veto,  each  device  contains  significani  self- 
corrective  or  limiting  factors.  Lay-before  statutes  require  Congress  to 
surrender  substantially  greater  control  than  the  legislative  veto  and  to 
that  extent  encourage  initial  drafting  precision.  In  creating  independ- 
ent agencies.  Congress  also  relinquishes  substantially   more  control 


»ilh  the  Malulc.  or  of  the  juMifKalion  for  the  rule  unJer  ihe  suiule.  octurieJ  Instead,  the  House 
exercised  its  veto  because  it  was  convinced  that  the  original  statutory  luihuruaiion  for  rulemaking 
had  been  in  erroc  and  (hat  the  program  f  l;RC'  was  inipleineniing.  enlirelv  laiihfully  so  far  as 
anvone  was  concerned,  ought  never  to  have  been  adopted 

85  Ctutdha.  10)  S  t  t   at  2796  (White.  J  .  disscntingi 

86  Understandably.  Justice  White's  history  of  presidential  bargaining  for  legislative  vetoes 
in  return  for  accretions  to  the  President'i  own  p»>wer  has  no  application  in  this  coniCKt 

87  Srt  tupr^  note  84  and  accompanying  text. 
88, 

mrni  {lorthcomini 
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than  it  could  retain  with  the  legislative  veto.  Finally,  appropriations 
measures  are  episodic,  politically  linked  with  other  matters,  and  impre- 
cise in  their  impact.  More  generally,  to  uphold  any  of  these  devices  it 
need  not  be  conceded  that  Congress  can  validly  exclude  the  President 
from  political  oversight  of  activities  for  which  Congress  maintains  its 
own  political  connections. 

V.     Preserving  the  Political  Veto 

This  consideration  of  the  "functional  equivalency"  argument  sug- 
gests a  broad  distinction  between  use  of  the  legislative  veto  as  a  check 
on  the  chief  executive,  and  use  of  the  legislative  veto  as  a  check  on  any 
agency  to  which  power  has  been  delegated.  The  New  Jersey  Supreme 
Court,  in  a  pair  of  recent  decisions,*'  drew  just  such  a  distinction.  It 
struck  down  a  provision  for  general  legislative  veto  of  proposed  agency 
rules,  while  upholding  a  specific  provision  establishing  legislative  veto 
procedures  for  projects  proposed  by  the  state's  building  authority  that 
would  require  long-term  leases  by  stale  agencies.  In  the  former  setting, 
liie  court  thought  the  legislative  veto  threatened  both  to  impair  the  bal- 
ance of  power  within  state  government  and  to  diminish  the  quality  of 
initial  legislative  efforts.'"  The  latter  measure  concerned  essentially 
political  accommodations,  with  no  diminution  of  gubernatorial  control; 
the  legislature's  opportunity  to  disapprove  a  proposal  could  be  thought 
of  as  creating  a  form  of  moral  obligation  to  make  the  future  appropria- 
tions meet  the  proposal's  terms."  In  this  respect,  the  New  Jersey  court 
evidently  believed  that  the  opportunity  for  a  legislative  veto  was  not 
merely  unobjectionable,  but  in  fact  served  a  positive  function  in  the 
arrangements  of  slate  government. 

A  recent  panel  opinion  in  the  United  Stales  Court  of  Appeals  for 
the  District  of  Columbia  Circuit,  American  Federation  of  Government 
Employees  v.  Pierce,'*^  may  suggest  the  difficulties  in  failing  to  make 
such  distinctions.  The  case  involved  an  annual  appropriations  bill  for 
the  Department  of  Housing  and  Urban  Development  which  had  pro- 
vided, in  part,  that  none  of  the  funds  it  made  available  "may  be  used 
prior  to  Jaquary  I,  1983,  to  plan,  design,  implement,  or  administer  any 
reorganization  of  the  Department  without  the  prior  approval  of  the 


89  <icncial  AiiemWy  v   Byrne.  90  N  J.  376.  J7«.  44«  A  2d  4311.  <39  i\'i*l).  F.nouraio  v   N.J 
Building  AulluMily.  90  N  J.  396.  401-02.  44*  A  2d  449.  451  i2  (I9R2) 

90  DtTitf.  90  N  J   ■•  395-96,  44(  A  2d  il  4411-49 

91  f/ioH/cM.  90  N.i   ■!  401.  405.  448  A  Id  al  4SI.  4S3. 

92  597  r  2d  303  (DC.  Cir.  I9B2| 
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Commiitees  on  Approprialions.""  Provisos  such  as  these  arc  neither 
uncommon,  nor  counted  in  totahng  up  the  number  or  legislative  veto 
provisions  or  the  frequency  of  their  exercise.  Presumably  the  Congress 
enacting  such  a  proviso  is  not  yet  prepared  to  appropriate  funds  for  the 
slated  purpose,  and  the  measure  reflects  a  compromise  with  an  execu- 
tive seeking  added  ilexibility  that  Congress  is  not  required  to  aflbrd. 
Even  without  such  provisos,  it  is  commonplace  for  an  agency  subjected 
to  a  line-item  budget,  and  uncertain  about  its  authority  or  wishing  to 
reallocate  its  funds,  to  call  the  relevant  appropriations  committee  and 
explain  its  plan;  with  committee  approval,  or  perhaps  absent  objection, 
the  changed  expenditures  can  be  made  within  the  limits  established  by 
the  overall  appropriation.  The  enforcement  of  budgetary  limitations  is 
almost  wholly  internal  to  the  political  branches  of  government,  and  a 
matter  of  intense  and  appropriate  congressional  interest.  Judicial  con- 
trols could  be  invoked  only  with  great  difliculty''''  and  the  provisions 
rarely  if  ever  implicate  private  claims  of  right.  So  long  as  (he  line-item 
budget  is  employed — and  it  is  hard  to  construct  either  the  argument 
that  Congress  must  enact  an  aggregate  budget  for  each  agency  or  the 
belief  that,  as  a  political  matter,  it  soon  will"'* — it  is  useful  to  both  sides 
to  have  an  informal  technique  for  adjustments  of  expenditure  within 
the  overall  aggregate  appropriation  to  a  given  agency. 

The  District  of  Columbia  Circuit's  opinion,  rendered  prior  to 
Chadha,  finds  the  proviso  offensive,  both  as  a  departure  from  the  bi- 
cameral-presentment requirements  of  "legislative  action"  and  as  a 
"means  for  Congress  to  control  the  executive  without  going  through  the 
full  lawmaking  process,  thus  unconstitutionally  enhancing  congres- 


9)  Department  of  Housing  and  Urban  Dcvtiopmeni  -Independent  Agencies  Appnipriaiion 
Act.  1983.  Pub   L   No  97-272.  96  Slat    1160.  1164  (I982| 

94.  In  most  circumstances,  the  interest  involved  in  enforcing  a  required  limitation  on  cvpcnd- 
ttutes  of  governmental  funds  would  be  a  "generalized  grievance"  about  governmental  adheiencc 
to  law  insufficieni  to  sustain  constitutional  standing  In  American  /'rd'n  of  Gov't  fmploxtn .  b'tt 
r  2d  at  W5.  however,  the  court  held  that  only  a  membet  of  the  House  of  Representatives  Appio- 
priations  Committee  had  a  sufhcient  personal  stake  and  then  only  tKcausc  of  its  relationship  lo  the 
Committee's  authority 

95  Indeed,  it  seems  likely  that  Congress  will  learn  lo  lubsliiule  appropriaiions  controls  ft>r 
the  legislative  veto,  the  Chadha  court  was  quite  explicit  in  reaffirming  the  continuing  power  of  the 
purse  Those  who  drafted  the  Constitution  believed  that  ultimate  control  inevitably  lay  with  Con- 
gre\s  because  it  possessed  the  power  of  the  purse  Sre.  tg.  TitF  FFl>mALisi  No  78.  at  ^22-23  (A. 
Hamilton)  (J  Cooke  ed  1961).  </  G  Wats,  supra  note  12.  at  128.  I3S  (Congress  is  given  what 
might  be  called  "shoo<-oul"  power,  thf  wcapoiit  for  a  final  showdown  with  both  other  braiK'hes  ). 
In  this  respect,  those  who  see  in  llic  legiilativc  v^io  decisioi^s  added  power  for  the  executive  in  its 
relations  with  Congress  seem  certain  (o  be  disapftoinled;  and  that  will  likely  t>e  mine,  rather  than 
less,  the  case  if  the  appropriatioa.s  autliorily  caiuKN  ilMlTlie  rendered  flexible  by  mechanisms  like 
committee  approvals. 
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sional  power  at  the  expense  of  executive  power."**  Nothing  in  Chadhn 
suggests  a  need  to  reconsider  this  judgment.  Yet,  if  one  considers  the 
budgetary  process  as  a  whole,  neither  of  these  characteritations  is,  or  at 
least  need  be."  apt.  Appropriations  measures  originate  with  the  Presi- 
dent and  must  be  signed  by  him;  his  Office  of  Management  and 
Budget,  with  but  few  exceptions,  controls  both  the  initial  submissions 
and  requested  alterations.  Housing  and  Urban  Development  Secretary 
Pierce  is  unlikely  to  have  taken  the  steps  that  brought  about  the  lawsuit 
'\x\  American  Federation  of  Governmeni  Employees  without  the  initial  as- 
surance of  presidential  backing,  as  he  would  not  have  sought  commit- 
tee approval  for  the  otherwise  forbidden  expenditures  without  that 
as.su ra nee. '"'  The  limited  duration  of  appropriations  measures  and  the 
practical  difficulty  the  President  in  any  event  faces  in  exercising  his 
veto  authority  over  such  measures  also  suggest  a  presentment  issue  far 
less  substantial  than  that  involved  when  an  agency  is  authorized,  for  an 
indefinite  term  and  without  presidential  participation,  to  adopt  rules  as 
binding  as  statutes  on  the  public  at  large,  rules  which  are  then  made  the 
subject  of  legislative  veto  procedures. 

Similarly,  viewing  such  practices  as  means  for  enhancing  congres- 
sional control  over  the  executive  without  use  of  the  full  legislative  pro- 


96     AmrncM  h'fd'n  of  (ior'i  f.mplovft\.  697  I-  2d  at  '(Ih 

97.  Imagine  a  Mtualion  in  which  ait  indcpendtnl  ttgulalory  comnMMKMi  has  secured  "comJi- 
Imnal"  aulh<>rii>  lo  spend,  albeil  wilh  ihc  p««t  »ppt.>piialn>ns  appfoval  of  lis  apprtipfialHins  tom- 
mitlee.  sums  which  Ihe  (•rtsideni  did  not  request  1  he  Piesidenl  has  had  ihe  chance  lo  ap|Huvc 
ihc  condiiion.  as  he  could  have  had  an  uitcondiiumal  appniprialiun  tot  ihis  unwarned  e>peiuli- 
lure.  abseni  the  p«issihilny  of  a  line-ilem  velo.  either  is  al  besi  a  crude  insirumeni  of  c«<nlrol 

Perhaps  il  could  be  aigued  in  such  a  case  thai  Congress  had  evaded  ihe  funcliiMial  et)uivalcnl 
of  presenlmeni  inheieni  in  the  presidential  budget  process  and  the  piesideniial  Ollke  of  Manage- 
ment and  Dudgets  controls  over  agency  budget  pmposals  and  requests  for  funding  Or.  al  s«inie 
point,  Ihe  very  thickness  of  a  foiesi  of  conditional  appropiMiions  might  persuade  i»r>e  Ihal  Con- 
gress had  passed  over  from  enhancing  esecutive  tlexibility  at  the  price  of  congressional  parlKipa- 
lion.  lo  attempting  to  sei/e  the  reins  of  contiol  more  fiimly  than  the  appropiiaiions  auihurily 
alicady  envisages  1  he  distinction  here  might  not  be  unlike  that  that  pecmiis  the  courts  lo  swall«>w 
most  delegations,  but  caused  them  to  pau.se  befoie  the  sweeping  enip<vweiment  ol  the  National 
liidusiria!  Recovery  Act.  I'uh  L  No  7).67.  4K  Slat  i9S.  146  tl9VM.  •<■'•  Schechter  Pouhry  Corp 
V  United  States.  29^  U  S  495.  S.19-42  (I9'»5(:  or  that  permits  substantial  federal  regulation  of  stale 
concerns,  bol  n«H  to  Ihe  poinl  ofeatinguishing  Male  coiiliol  ol  essential  lunciii>ns  Srr  \upra  ntite 
62 

9(1.  The  case  arose  out  of  an  alleged  dis«ibedience  of  Ihe  siaiulory  provisuHi.  when  the  Secie- 
laiy  announced  a  reduclHin  in  force  in  Ihe  Department,  circclive  before  January  I.  I9II3.  and 
appaiently  signaled  ihal  funds  A<j</  been  expended  lo  design  and  implement  a  depannienlal  recH- 
gani/ation.  the  only  plamiiff  found  lo  have  standing  lo  sue  was  a  member  of  Ihe  M.wse  Appropri- 
ations (  ommiitee  asscning  thai  his  slslumry  daim  l«>  approval  had  been  defea«ed.  and  he  was 
then  met  with  a  determinalMXi  thai  Ihal  claim  »«»  unuinsiiluiHinal  Stt  .immttm  lnlna/(iu\  V 
tmplovris.  697  I   2d  al  .WJII6 
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ccss,*^  and  hence  violative  of  separation  of  powers,  is  questionable  on 
these  facts  and,  in  addition,  apparently  insuflicienl.  The  full  legislative 
process  is  used  at  least  annually;  although  the  "one  bite  at  the  apple" 
theory  invoked  by  Justice  White  in  general  defense  of  the  legislative 
veto  raises  problems  when  applied  to  measures  of  indellnite  duration 
and  broad  authority,  it  seems  less  problematic  in  the  budgetary  context. 
The  District  of  Columbia  Circuit  panel's  characterization  of  such 
measures  as  involving  "enhanced  control"  rather  than  "enhanced  llcx- 
ibility,"  "enhanced  precision,"  or  "enhanced  executive  authority" 
seems  at  the  least  to  depend  on  a  careful  understanding  of  the  particu- 
lar context  in  which  control  will  be  exercised.  It  seems  doubtful  that 
Congress  would  be  willing  to  make  the  questioned  appropriation  ab- 
sent some  technique  for  later  assuring  itself,  or  its  trusted  agents,  that 
an  appropriation  that  now  seems  unjustified  has  in  fact  become  war- 
ranted by  intervening  events.  If  that  is  so,  it  is  hard  to  treat  these  meas- 
ures as  if  only  Congress  gains'in  power  and  the  President  necessarily 
loses.  As  already  noted,""'  the  Court's  recent  separation  of  powers 
cases  make  threat  to  core  function,  not  marginal  enhancement  of  polit- 
ical clout  in  a  necessarily  fluid  relationship,  central  in  any  event.  Even 
if  such  measures  enhanced  Congress'  control,  it  is  impossible  to  make 
that  assessment  unless  one  can  show  (as  was  not  urged  here)  a  general- 
ity of  use  and  impact.  As  Judges  Wald  and  Mikva  suggested  in  the 
course  of  explaining,  sua  sponte,  their  unavailing  wish  to  set  the  case 
for  argument  en  banc,  the  government  gains  in  flexibility  when  ar- 
rangements such  as  these  can  be  made.""  Indeed  it  is  difTicult  to  un- 
derstand how  these  arrangements  present  the  risks  of  one-branch  or 
even  one-house  hegemony,  of  governnient  out  of  control,  that  initially 
produced  the  allocation  of  governmental  authority  that  characterizes 
our  Constitution. 


99  li  mighl  Ix  remarked  ihai  use  of  hearings  and  other  oversight  measures  arc  also  meant 
fill  enhancing  congressional  control  over  the  e«ecutive  without  use  of  ihe  lull  legislative  priKess. 
although  In  this  instance  the  obligation  of  the  eiecutive  to  respond  is  marked  by  political  expedi- 
ency rather  than  legal  constraints  I  do  not  mean  to  ignore  that  dilTetcnce  Yet  one  must  avoid  (he 
aiiiludc.  which  mighi  be  taken  from  the  C  oud's  opinion,  that  congressional  controls  over  e«ecu- 
iive  agencies  are  undesirable  that  it  siinices  to  leave  all  control  in  the  hands  of  the  courts  Pul- 
ling aside  that  any  such  proposition  is  infected  with  a  dis<)ualifying  degree  of  self-inleresi  in  the 
couns.  judicial  controls  are  simply  incapable  of  providing  timely  oversight  or  invoking  political 
responsibility  in  the  ciercise  of  diKrelion  within  the  law  if  Sierra  Club  v  C'ostle.  f>.^7  F  2d  298. 
411)  (L>  r  C'lr  1981)  ("Cases  like  this  highlight  the  critical  responsibilities  Congress  has  entrusted 
to  the  couns  in  proceedings  of  such  length,  comploily  and  dis4irder  ")  The  expectation,  indeed 
the  purpose  of  those  who  drafted  the  Civislilulion  was  l«  assure  that  the  political  btan<;hes  con- 
stantly checked  one  another,  that  there  may  be  cacess4s  in  the  process  that  threaten  to  undo  the 
balance  the  Constitution  sought  is  not  to  be  mistaken  for  disapproval  of  Ihe  continuing  struggle. 

I0()    Set  tupra  note  62  and  accompanying  leal 

101     Amrrican  frdn  of  Gov  I  f:mployfes.  697  F  2d  al  J«)8-09. 
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With  two  exceptions,  measures  such  as  these  seem  precisety  paral- 
lel to  the  earliest  delegation  cases,  cases  in  which  Congress  set  tariff 
levels  and  then  permitted  the  President  to  vary  them  if  he  found  that 
specified  conditions  had  been  met.  Those  legislative  actions  were  up- 
held despite  their  conditional  character.  The  two  exceptions  are,  first, 
that  Congress  did  not  set  forth  standards  for  the  congressional  commit- 
tees' exercise  of  the  releasing  authority  that  it  granted;  and,  second,  (hat 
a  part  of  the  legislature,  rathei  than  the  executive,  determined  whether 
or  not  the  conditions  had  been  met.  If  the  lack  of  adequate  standards 
threatened  public  interests  as.  for  example,  it  seems  to  do  for  legislative 
vetoes  of  agency  rulemaking,'"'  that  would  provide  a  basis  for  distinc- 
tion. "Delegation"  has  continued  bite  in  that  context.  But  an  excep- 
tional measure  for  freeing  the  executive  branch  to  spend  funds  within 
general  appropriation  limits  for  purposes  not  otherwise  authori/.ed  is 
hard  to  characterize  as  presenting  such  a  threat  lo  the  public;  its  internal 
implications,  as  already  suggested,  are  at  (he  least  a  function  of  context. 
That  a  congressional  commillee,  rather  than  the  President  or  some 
agency,  determines  whether  the  conditions  have  been  satisfied,  simi- 
larly, seems  important  for  some  contexts  but  unexceptionable  in  the 
world  of  continuing  executive-legislative  interaction  that  characterizes 
the  budget  process.  In  such  a  continuing  relationship,  limiting  one  par- 
ticipant to  episodic,  formal,  even  clumsy  acts  is  likely  to  produce  rigid- 
ity and  a  covetousness  about  power  that  will  hamper  the  elfectivc 
conduct  of  government  and  may  weaken  the  presidency  far  more  than 
the  alternative.  The  same  is  true  for  reorganization  acts;  in  a  govern- 
ment premised  on  the  selection  of  a  single  executive  as  its  head,  it  is 
internally  sensible  and  externally  non-lhrcatening  for  the  President  to 
be  the  prime  shaper  of  the  internal  structures  of  government,  subject  to 
congressional  disapproval. 

Obviously,  there  could  be  disagreements  about  particular  meas- 
ures, but  the  general  utility  of  the  New  Jersey  court's  approach  seems 
evident.  One  wishes  the  Court  had  limited  itself  to  the  particular  meas- 
ures before  it,  or  that  it  or  Justice  While  had  shown  some  sensitivity  in 
addressing  the  variety  of  .settings  in  which  legislative  vetoes  might  be 
employed.  In  the  three  cases  it  had  to  decide,  the  Court  reached  a 
sound  result:  Congress  has  no  business  determining  that  the  individual 
circumstances  of  a  particular  alien  warrant  his  deportation;  and  in  the 
regulatory  rulemaking  context,  especially  as  it  concerns  the  independ- 
ent regulatory  commissions,  the  legislative  veto  does  seem  to  exclude 
the  President  rather  than  mediate  a  continuing  dialogue  between  the 


102 


Set  mpra  nulcs  78-R7  and  accompanying  Icil. 
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President  and  Ihc  Congress.  Yel  for  the  cases  it  did  nol  have  lo  decide, 
but   seemed    tc^,|Iustice    White's    premises   seem    stronger    than    the 


majority's.'"^ 


VI.    Conclusion 


The  argument  that  a  legislative  veto  can  be  the  functional 
equivalent  of  "normal"  constitutional  processes — or,  perhaps  more 
properly,  works  no  threatening  rearrangement  of  initiative  and  author- 
ity—is persuasive  for  the  settings  in  which  the  device  was  earliest  and 
most  commonly  used: 

—  where  the  President  himself  takes  or  directs  the  action  subject  to 
the  legislative  veto; 

—  where  the  subject  matter  principally  concerns  the  internal  ar- 
rangements of  government  rather  than  rules  of  conduct  applicable  to 
the  public,  and  judicial  consideration  at  any  stage  is  unlikely; 

—  where  both  the  President  and  Congress  have  an  important  in- 
terest in  the  subject  matter  of  the  action  to  be  taken,  and  congressional 
participation  through  the  veto  may  prompt  less  grudging  recognition  of 
the  President's  participation  and/or  a  sense  of  moral  commitment  to 
provide  fiscal  or  other  support  for  the  resulting  arrangements. 

The  argument  is  far  less  persuasive,  however,  in  the  regulatory  set- 
ting, where,  on  the  other  hand: 

—  the  President  ordinarily  is  not  a  direct  participant,  and  may 
even  be  excluded  from  direct  participation; 

—  judgments  alTccting  individual  interests  or  obligations  are  to  be 
made,  and  judicial  review  of  agency  action  is  readily  available; 

—  permitting  use  of  the  legislative  veto  may  tempt  Congress  to 
believe  that  it  can  easily  correct  the  excesses  of  a  careless  formula  gov- 
erning the  obligations  of  the  public,  and  correct  them  without  the  need 
to  articulate  a  fresh  or  limiting  principle;  and 

—  the  justification  offered  for  use  of  the  veto  is  framed  not  in 
terms  of  political  accommodation  between  a  Congress  and  President, 


103  ll  is  disappoinling  thai,  while  Joslict  White  dcploiM  the  majorily's  failure  to  find  a  mid- 
dle ground  and  makes  several  intriguing  suggestions  for  future  development,  he  himself  takes  an 
apparently  uncompromising  position  Perhaps  Justice  While's  most  intriguing  suggestion  is  for  a 
siaiuiory  direction  lo  courts  lo  regard  legislative  resolutions  of  disapproval  as  lelevani  Icgislaiive 
history  Chadha.  103  S  Ct  at  2796  n  II  The  new  Model  State  Adminislrniive  Piotedure  Act 
embodies  a  provision  of  this  character  as  a  substitute  for  legislative  veto,  adoption  of  the  legisla- 
tive resolulion  deprives  the  agency  action  of  any  presumption  of  validity,  requiring  the  agency 
aHtrmatively  to  demonsliaie  iu  authority  for  the  measure  adop<ed.  Ser  Moon  SiATf  Aiiminis- 
TRATivE  PnotEOUKE  ACT  §5  3-203.  3-204-and  Commissionei's  Comments.  14  U  L.A.  97-101 
(Supp   1983) 
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both  interested  in  the  premises,  but  only  in  terms  of  Congress'  perform- 
ance of  its  own  legislative  function. 

Neither  the  majority  opinion  nor  Justice  White's  dissent  seem  to 
leave  much  room  for  accommodations  of  this  character.  Perhaps  the 
Court's  opinion  will,  over  the  years,  be  confined  to  its  facts.  In  the  late 
I920's.  (he  Court  heard  argument  and  then  reargument  in  a  much  pub- 
licized dispute  over  the  President's  right  to  fire  a  postmaster  without 
.senatorial  approval.  A  divided  Court,  in  lengthy  and  seemingly  cate- 
gorical opinions,  upheld  the  President's  authority  on  sharply  staled  sep- 
aration of  powers  grounds."*^  Many  sensible  arrangements  of 
governmenl,  most  notably,  the  fixed  term  of  office  given  some  officers, 
such  as  regulatory  commissioners,  seemed  to  have  been  called  into 
question.  Ten  years  had  not  passed  before  a  unanimous  Court  easily 
found  its  way  to  the  conclusion  that,  that  decision  notwithstanding. 
Congress  couU  provide  protected  terms  of  office  for  regulatory  com- 
missioners.'"^  One  may  hope  for  a  similar  outcome  here. 

Looking  back  at  the  majority  opinion  to  see  how  that  might  be 
achieved,  one  must  begin  with  some  pessimism  as  to  whether  the  op- 
portunity will  soon  arise.  As  the  popular  press  reported,  and  Justices 
I'owell  and  While  decried,  the  majority  seems  benl  on  eliminating  the 
legislative  veto  device  in  all  its  forms.  The  formal  approach  the  major- 
ity took  does  not  readily  yield  to  the  functional  distinctions  here  sug- 
gested.'"*" The  strength  of  the  Court's  language  will  discourage 
challenges.  Perhaps  more  important,  the  political  settings  for  which 
use  of  the  legislative  veto  seems  most  justified  seem  also  to  be  the  least 
likely  to  produce  sustainable  litigation.""  Thus,  future  judicial  oppor- 
tunities to  examine  these  issues  seem  likely  to  be  infrequent  at  best. 

104  Myers  v   llniled  Stales.  272  I)  S   52  (1926) 

105  lluniphieys  1  «r  v  Uniled  Stales.  295  US  602.  62A-.MI  (I9J5)  Humphreys  E\r  em- 
pliiyed  a  highly  lornialisiic  analysis,  highly  misteading  in  my  view  and  since  displaced  hy  the 
icastinmg  in  Buiklri.  424  US    I.  118  41  (1976)    The  lesult.  however,  was  plainly  the  right  one 

lOA  1  hi)5 .■  distinctions  do  not.  in  n>y  view,  deny  meaning  to  the  requiienienis  of  hicaineralism 
and  pre.senlnieni  for  the  enactment  of  laws  The  problem,  again,  is  whether  jo  regard  the  e»ercise 
of  a  legislative  veto  as  ihe  enactment  of  law  The  burden  of  the  preceding  discussKm  is  that,  first, 
there  is  no  neiess.iry  reason  to  do  so  and.  second,  that  there  is  good  reason  not  to  do  so  Some 
vetoes  adequately  preserve  the  ('resident's  role  while  also  serving  proper  congressional  interests 
and.  most  importantly,  etjually  serving  ciliiens'  interests  in  enjoying  a  governmenl  of  adequate 
strength  and  ncmhility  which  yet  lends  to  be  held  in  check  by  the  natural  and  continuing  competi- 
tion for  political  authority  among  il.s  parts 

107  Reorgani/alion.  the  exercise  of  authorities  subject  to  the  War  Powers  Resolution.  87  Stat 
555.  55ft  57  (197))  (codified  at  50  U  SC  §  1544  (1976)).  impoundment,  fff.  ff.  Congressional 
Bmlgel  and  Impoundment  Control  Act  of  1974.  HR  Stat  297.  3J4-35  (1974)  (codified  at  II  U  S  C 
§  \*n\  (1976)).  and  the  like  will  not.  in  my  judgment,  often  produce  jusiiciable  controversies  be- 
tween parties  with  standing  to  seek  their  resolution  (/  American  I  ed'n  of  (iov'i  Employees  v 
I'lerce.  697  p  2d  .103.  305  (I)  C  (  ir  I9R2)  (Congressman  did  not  have  standing  as  legislator,  but 
did  have  standing  as  memt>er  of  House  Appropriations  Committee). 
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If  opportunities  for  reconsideration  do  occur,  perhaps  the  most 
likely  verbal  hook  for  the  accomplishment  of  modification  is  to  be 
found  in  the  majority's  stress  on  "altering  legal  rights"  as  the  test  for 
determining  whether  challenged  action  is  "legislative"  or  not.  For  the 
reasons  already  suggested,  that  inquiry  does  not  make  much  sense  as  a 
means  of  determining  "legislative"  character.  If  it  could  be  understood 
in  slightly  diflcrenl  terms,  however,  it  could  provide  the  basis  for  a  dis- 
tinction like  that  suggested  above.  As  framed  ("altering  the  legal 
rights,  duties  and  relations  of  persons  .  .  .  outside  the  legislative 
branch")  it  seems  to  extend  to  the  political.  largely  infra-governmental 
uses  of  the  legislative  veto  as  well  as  to  those  that  directly  afl'ecl  citi- 
zens. The  President  is  a  person,  as  arc  the  other  actors  in  cabinet  de- 
partments and  government  agencies  whose  "legal  rights,  duties  and 
relations"  might  be  affected  by  legislative  veto  of  a  proposed  reorgani- 
zation or  impoundment.  It  would  take  rather  little  readjustment  in  lan- 
guage, however,  and  perhaps  none  in  meaning,  to  read  the  lest  as 
forbidding  legislative  vetoes  only  of  those  sorts  of  government  action 
that  have  as  their  principal  purpose  and  effect  "altering  the  legal  rights, 
duties  and  relations  of  persons"  outside  government .  The  altered  lest 
still  could  not  be  viewed  as  a  measure  of  what  is  or  is  not  "legislative"; 
but  that  is  not  the  issue.  The  results  of  such  an  approach,  overall, 
would  be  a  far  more  .satisfactory  rendering  of  the  conjoined  purposes  of 
governmental  flexibility,  role  dispersal,  and  citizen  protection  that 
characterize  our  Constitution. 

The  Chairman.  Next  is  Prof.  Barbara  Hinkson  Craig,  assistant 
professor  of  government  at  Wesleyan  University,  and  Prof.  Robert 
S.  Gilmour,  professor  of  political  science.  University  of  Connecticut. 
And  the  next  one  on  this  panel,  is  Prof.  Chester  Newland,  professor 
of  public  administration.  University  of  Southern  California. 

If  you  could  submit  your  manuscripts  for  inclusion  in  the  record 
and  if  each  of  you  could  summarize  your  views  about  this  particu- 
lar matter.  We  have  a  book,  "The  Legislative  Veto:  Congressional 
Control  of  Regulation,"  by  Barbara  Hinkson  Craig.  We  are  delight- 
ed to  see  your  book.  Evidently  Ms.  Boiling  has  read  it  and  is  famil- 
iar with  it  and  I  will  be  familiar  with  it  before  we  make  our  report. 

[The  book  written  by  Barbara  Hinkson  Craig,  "The  Legislative 
Veto:  Congressional  Control  of  Regulation,"  may  be  found  in  the 
committee  files.] 

I  will  be  glad  if  you  would  begin,  and  Mr.  Reporter,  all  these 
manuscripts  will  be  received  in  the  record. 

STATEMENT  OF  BARBARA  HINKSON  CRAIG,  ASSISTANT 
PROFESSOR  OF  GOVERNMENT,  WESLEYAN  UNIVERSITY 

Ms.  Craig.  Thank  you  Mr.  Chairman,  and  I  wonder  if  we  might 
ask  you  for  one  more  favor.  Professor  Gilmour  and  I  also  have  writ- 
ten an  article  that  appears  in  the  current  issue  of  the  Journal  of 
Policy  Analysis  and  Management  that  we  would  also  like  to  submit 
for  the  record. 

The  Chairman.  We  would  be  pleased  to.  How  long  is  the  article? 

Ms.  Craig.  It  is  about  20  pages. 
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The  Chairman.  Ms.  Boiling,  is  that  too  long  to  include  in  the 
record? 

Ms.  BoLLiNG.  No,  sir. 

The  Chairman.  Without  objection  the  article  to  which  you  refer 
will  be  included  in  the  record. 

Ms.  Craig.  Thank  you.  I  think  that  will  give  a  more  complete  ex- 
pression of  our  views  on  the  subject. 

Most  of  the  debate  about  the  value  and  effect  of  the  legislative 
veto  and  its  replacement  has  been  cast  in  terms  of  which  constitu- 
tional actor — the  President  or  Congress — is  going  to  win  most  in 
the  battle  over  control  of  policy  outcomes.  Nearly  lost  in  all  this 
discussion  is  the  issue  of  which  national  policy  is  going  to  win 
when  we  add  things  like  legislative  vetos  over  policy  areas.  The 
question  is  not  just  which  branch  will  win,  but  which  policy  will 
win,  and  it  is  this  hidden  agenda  that  is  often  far  more  important, 
especially  in  the  regulatory  area,  in  determining  who  is  going  to 
support  a  legislative  veto  and  who  is  going  to  oppose  it  in  these  in- 
stances. 

In  our  study — and  Professor  Gilmour  and  I  have  been  studying 
the  effects  of  legislative  vetoes  in  their  now  unconstitutional  forms 
for  several  years — we  found  that  the  effects  in  the  regulatory  area 
varied  substantially  depending  upon  over  what  regulatory  policy 
the  veto  was  applyed  on  what  committees  were  involved,  and  on 
what  agencies  were  involved.  In  short,  legislative  veto  was  one 
term  for  many  devices  used  in  many  situations  and  the  results 
varied  rather  markedly.  It  is  safe  to  conclude  that  the  structures, 
site,  and  nature  of  the  policy  involved  will  be  very  important  deter- 
minants of  the  effects  of  the  veto  replacements  as  well. 

Before  I  talk  specifically  about  the  policy  effects  of  veto  replace- 
ments, I  would  like  to  make  several  rather  obvious  but  often  ig- 
nored points  that  are  important  in  determining  what  vetos  are 
going  to  accomplish  in  different  regulatory  areas. 

The  first  is  that  the  amount  and  kind  of  attention  that  will  be 
given  to  a  veto  type  review  will  depend  on  the  willingness,  on  the 
commitment,  and  on  the  policy  preferences  of  the  committees  and 
the  committee  members  that  will  be  involved  in  the  review.  In 
other  words,  committees  matter;  they  also  differ,  and  it  should  be 
kept  in  mind  that  they  change  over  time. 

You  can  say  the  same  thing  about  the  executive  branch  agencies 
and  independent  agencies  that  have  powers  to  make  rules.  They 
matter,  they  behave  differently,  and  they  change  rather  markedly 
over  time. 

The  Chairman.  Ms.  Craig,  you  are  a  very  brilliant  lady.  You  are 
reading  your  manuscript.  Now,  please,  you  just  tell  us — your 
manuscript  in  full  will  be  in  the  record. 

Ms.  Craig.  The  point  that  I  am  trjdng  to  make  is  that  all  of  the 
actors  and  all  the  procedures  vary  so  much  that  we  can't  predict 
what  the  results  are  going  to  be.  This  fact  alone  argues  very 
strongly  against  using  a  generic  veto.  Congress  doesn't  know  what 
the  results  are  going  to  be  ahead  of  time  in  all  these  different 
kinds  of  regulatory  areas,  if  it  applies  an  across-the-board  generic 
veto  provision. 

Another  thing  that  I  think  people  tend  to  believe  about  the  legis- 
lative veto  which  colors  the  debate — a  fact  that  was  remarked  upon 
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by  an  earlier  witness — is  that  there  is  a  beUef  that  the  legislative 
veto  is  somehow  a  tool  of  deregulation.  If  we  put  it  in  place  it  will 
help  the  goal  of  deregulation. 

In  the  recent  Supreme  Court  decision  in  Motor  Vehicle  Manufac- 
turing Association  v.  State  Farm  Mutual — the  airbags  case — the 
Court  said  that  to  alter  a  rule  or  withdraw  a  rule,  the  agency  will 
have  to  follow  full  notice  and  comment  procedures.  This  will  in- 
clude if  you  amend  the  Administrative  Procedure  Act  to  provide 
for  joint  resolutions  of  approval  or  disapproval  over  all  rules  as  the 
Lott-Grassley  bills  suggest,  sending  the  rule  over  to  Congress  for 
congressional  review.  If  what  the  agency  is  trying  to  do  is  to  cut 
back  on  regulation — in  other  words,  deregulation  by  modifying  the 
rule — Congress  now  will  have  to  follow  its  veto  procedure  to  ap- 
prove or  disapprove  that  drawing  back.  If  you  use  the  joint  resolu- 
tion of  approval,  for  instance,  you  will  find  that  the  advantages  of 
all  the  delays  of  Congress'  normal  procedure  will  be  in  the  hands  of 
regulation  proponents,  not  those  who  favor  deregulation.  We  have 
offered  a  more  complete  analysis  of  the  effects  of  various  forms  of 
the  veto  replacements  over  newly  proposed  or  modified  regulations 
in  our  written  testimony.  Based  on  this  I  think  that  many  of  the 
supporters  of  the  veto  who  think  somehow  that  it  is  going  to  help 
their  deregulation  goals,  maybe  ought  to  rethink  their  position  in 
light  of  this  Supreme  Court  ruling. 

The  other  point  I  would  like  to  make  briefly  is  that  I  don't  be- 
lieve that  Congress  will  have  any  problem  recreating  the  same 
kinds  of  effects  that  resulted  from  the  old,  now  unconstitutional 
veto.  The  joint  resolution  of  approval  and  disapproval  can  be  used 
in  various  combinations  to  get  the  same  results  if  they  are  applied 
very  selectively.  Concern  about  Presidential  veto  of  Congress'  veto 
of  the  regulation  is  not  very  worrisome.  In  the  past  when  Congress 
has  passed  laws  to  overturn  regulations  the  President  has  not  re- 
vetoed  those  laws.  There  is  really  no  reason  to  believe  that  he 
would  do  so  now. 

Veto  replacements  can  be  structured  to  accomplish  the  same  re- 
sults as  realized  by  the  now  unconstitutional  varieties.  The  bigger 
question  is  do  you  want  to?  That  is  a  question  that  I  think  has  to 
be  answered  regulatory  area  by  regulatory  area,  because  you  will 
not  be  able  to  know  ahead  of  time,  unless  you  study  each  regulato- 
ry area  very  carefully  taking  into  consideration  that  the  actors  and 
issues  in  Congress  and  the  agency  will  change  over  time  what  the 
results  are  going  to  be  of  putting  this  new  device  in  a  particular 
rulemaking  area. 

In  sum,  the  best  advice  I  would  give  is  to  go  slowly  and  very 
carefully  with  any  attempt  to  replace  vetoes  over  rulemaking 
areas.  Veto  replacements  can  be  fashioned  but  they  might  not 
create  exactly  the  results  you  might  want. 

The  Chairman.  Thank  you. 

[Prepared  statement  of  Prof.  Barbara  H.  Craig  and  Prof.  Robert 
S.  Gilmour  follows:] 
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Barbara  Hlnkson  Craig 

Assistant  Professor  of  Government 

Resleyan  University 


and 


Robert  S.  Gllmour 

Professor  of  Political  Science 

The  University  of  Connecticut 


before  the 


Committee  on  Rules 
United  States  House  of  Representatives 


Washington,  D.C. 


May  10,  1984 


Chairman  Pepper  and  Members  of  the  Committee: 

Thank  you  for  the  opportunity  to  appear  before  the 
Rules  Committee.   You  have  asked  us  to  comment  on  a  number 
of  issues  concerning  the  effects  of  the  various  alternatives 
to  replace  legislative  veto  provisions  after  Chadha.   Since 
there  is  obviously  insufficient  time  to  address  our  comments 
to  all  of  the  questions  raised  in  your  letter,  we  will 
direct  our  remarks  today  to  the  effects  of  major  structural 
alternatives  to  the  veto  in  different  regulatory  settings 
and  to  the  impact  of  centralized  regulatory  clearance  in  the 
Executive  Office  of  the  President.   With  the  Committee's 
permission,  we  would  like  to  submit  for  the  record  a  more 
complete  expression  of  our  research  on  the  effects  of  the 
veto,  appearing  in  our  article,  "After  the  Congressional 
Veto:   Assessing  the  Alternatives,"  in  the  current  issue  of 
the  Journal  of  Policy  Analysis  and  Management. 
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Most  of  the  debate  about  the  value  and  effect  of  the 
legislative  veto  and  its  replacements  has  been  cast  in  terms 
of  which  constitutional  actor — President  or  Congress — wins 
or  loses  in  the  struggle  for  control  over  policy  decisions. 
Nearly  lost  in  this  effort  to  assay  who  will  "win  most"  is 
the  crucial  question  about  the  effect  of  legislative  vetoes 
and  their  proposed  replacements  on  national  policy.   The 
question  is  not  just  which  branch  wins,  but  which  .policy 
wins.   This  hidden  agenda  is  often  a  far  more  important 
determinant — both  in  and  out  of  Congress — of  who  supports 
and  who  opposes  specific  veto  proposals. 

In  our  study  of  existing  legislative  veto  provisions, 
it  became  clear  that  their  impact  varied  substantially,  not 
only  with  the  specific  structural  variety  of  veto 
(ccHnmittee,  one-house,  two-house,  positive  or  negative) 
applied  in  any  given  situation  but  also  with  the  institu- 
tional target  of  review  (the  President  or  agency)  and  with 
the  congressional  site  of  actual  review  (plenary  session  and 
leadership,  committee,  or  subcommittee).   In  short, 
"legislative  veto"  was  one  term  for  many  devices  in  many 
situations.   Applied  in  different  ■forms  to  a  wide  range  of. 
policy  areas,  legislative  vetoes  have  had  markedly  different 
results.   For  example,  the  two-house  veto  over  arms  sales, 
in  terms  of  design,  purpose,  and  results,  differs  dramati- 
cally from  the  one-house  veto  over  reorganization  plans. 
The  committee-level  veto  over  certain  NASA  construction 
projects  bears  little  resemblance  to  the  two-house  War 
Powers  Resolution  veto,  and  both  are  very  dissimilar  to  the 
two-house  veto  over  all  regulations  of  the  Department  of 
Education.   It  is  safe  to  conclude  that  structure,  site,  and 
nature  of  the  policy  involved  wili  be  important  determinants 
of  the  effects  of  veto  replacements  as  well. 

Any  effort  to  understand  the  effects  oh  Congress  of  a 
procedural  device  like  the  legislative  veto  or  its.  proposed 
replacements  must  take  into  account  the  enormous  importance 
of  committees  and  subcommittees  in  congressional  decision- 
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making.   It  Is  no  news  to  anyone  here  that  ccHmnittees  matter; 
also,  they  differ  and  change  over  time.   These  observations 
apply  equally  to  executive  branch  and  independent  agencies — 
they  matter,  behave  differently,  and  change  over  time.   It 
should  not  be  surprising  then  that  the  same  procedural 
device  applied  to  the  relationships  between  executive  or 
independent  agencies  and  congressional  committees  in  the 
regulatory  setting  will  have  different  effects  depending 
upon  the  identity  of  the  particular  agency  and  its  oversight 
committees  and  on  the  timing  of  its  application..   To  this  we 
must  add,  as  already  noted,  that  structure  matters  as  well. 
That  is,  that  different  designs  of  constitutional  veto 
replacements  will  have  different  effects,  even  in  the  same 
circumstances.   Any  effort  to  generalize  about  these  effects 
is,  then,  subject  to  serious  qualifications.   In  spite  of 
these  difficulties,  we  have  made  an  effort  to  make  some 
predictions  about  the  probable  results  of  the  various  veto 
replacement  forms  based  on  experience  with  forms  of  the 
legislative  veto  now  found  to  be  unconstitutional. 

Effects  of  Legislative  V^to  Alternatives 

Perhaps  the  most  significant  use  of  the  legislative 
veto  in  recent  years  has  been  to  expedite  congressional 

agreement — or  at  least  the  appearance  of  agreement — on 
important  and  highly  visible  policy  issues  where  no  genuine 
consensus  exists.   For  example,  the  inclusion  of  a  two-house 
legislative  veto  over  Federal  Trade  Commission  rules  played 
a  decisive  role  in  fostering  the  semblance  of  congressional 
agreement  on  reauthorizing  legislation  for  the  Commission  in 
1980.   The  Natural  Gas  Policy  Act  of  1978  similarly  relied 
on  a  legislative  veto  provision  to  facilitate  agreement  on 
the  decision  to  deregulate  natural  gas.   Important,  highly 
visible  issues  like  these  are  not  the  sort  that  get  pressed 
into  subcommittee  anterooms  for  resolution  by  the  presence 
of  legislative  vetoes  or  their  equivalents.   Inevitably, 
even  when  legislative  vetoes  are  involved,  issues  of  this 
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magnitude  are  returned  to  Congress  where  they  are  debated 
and  fought  over  quite  openly,  often  played  out  on  the  front 
pages  and  editorial  pages  of  newspapers  across  the  country. 
However,  they  do  not  return  as  broad  issues  like  consumer 
protection  or  price  deregulation  but,  rather,  as  narrow, 
quite  explicit  regulations  where  winners'  and  losers'  stakes 
are  well  defined  and  interest  group  battle  lines  clearly 
drawn. 

Much  of  the  debate  about  veto  substitutes  is  now 
centered  on  two  constitutional  alternatives:   joint 
resolutions  of  approval  and  joint  resolutions  of  disapproval. 
Each  form  has  its  strengths  and  weaknesses  as  equivalents  of 
the  various  unconstitutional  vetoes,  and,  depending  on  the 
circumstances  of  the  situation  in  which  they  would  be 
applied,  each  will  have  quite  different  effects  on  policy 
outccxnes . 

A  vivid  example  is  offered  by  the  issue  of  automobile 
safety.   No  one  is  against  safe  cars,  but  many  are  opposed 
to  specific  safety  devices — especially  expensive  ones.   By 
couching  its  delegation  of  regulatory  authority  to  the 
Department  of  Transportation  in  general  terms.  Congress  was 
able  to  enact  legislation  mandating  the  goal  of  safety.   By 
later  attaching  a  legislative  veto  provision,  it  was  able  to 
leave  the  delegation  intact  even  though  conflict  over 
specific  actions  of  the  agency  had  increased.   When  a 
legislative  veto  provision  returns  xbe   issue  xo  Congress  in 
the  form  of  a  specific  regulation,  action  by  Congress  is  far 
more  problematic.   To  illustrate  the  advantages  and 
weaknesses  of  the  veto  alternatives,  consider  an  air-bags 
regulation  under  each  of  the  following  scenarios. 

Scenario  1.   No  rule  is  currently  on  the  books 
requiring  air-bags,  and  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  has  promulgated  a  final  rule 
requiring  air-bags  in  all  new  cars  starting  with  model-year 
1986: 

A.   Joint  Resolution  of  Approval.   A  required  joint 
resolution  of  approval  to  enact  this  rule  would 
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mean  that  those  favoring  air-bags  would  face  the 
extraordinarily  difficult  task  of  amassing 
majority  support  in  both  houses,  probably  within  a 
set  time  limit.   Even  with  expedited  procedures  to 
force  the  issue  onto  Congress ' s  schedule ,  oppo- 
nents of  the  rule  would  have  all  the  advantages  of 
the  procedural  delaying^  tactics,  including  of 
course  the  filibuster.   Non-action  here  favors 
deregulation  or  non-regulation  goals.   At  the  cost 
of  increased. congressional  conflict,  the  joint 
resolution  of  approval  in  this  scenario  would 
obviously  increase  legislative  control  over  and 
responsibility  for  regulations.   In  effect,  regu- 
lations would  be  legislated.   However,  if  such 
approval  resolutions  were  made  non- Jiaendable ,  as   v 
currently  proposed,  so  that  rules  had  to  be 
accepted  or  rejected  in  just  the  form  proposed  by 
an  agency,  congressional  regulatory  control  would 
be  reduced  substantially.   Faced  with  an  all-or- 
nothing  choice.  Congress  could  be  put  in  the  posi- 
tion of  enacting  laws  generally  thought  to  be  less 
than  wise  as  the  alternative  to  leaving  a  policy 
vacuum.   Conversely,  by  rejecting  such  a  regulation 
through  inaction.  Congress  would  Indeed  leave  a 
policy  void  with  no  clearer  guide  for  agency  action 
in  the  future. 

Joint  Resolution  of  Disapproval.   If  a  final 
air-bags  rule  would  go  into  effect  unless  Congress 
passed  a  joint  resolution  of  disapproval,  those 
favoring  air-bags  would  be  in  a  more  advantageous 
position.   Ron-action  in  this  case  would  favor 
pro-regulation  goals.   Though  non-action  would  be 
tantamount  to  congressional  endorsement  or  at 
least  acceptance,  Congress  has  regularly  Included 
disclaimers  of  this  intent  in  past  legislative 
veto  provisions.   If  it  does  likewise  now,  respon- 
sibility or  accountability  could  hardly  be 
increased. 
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Scenario  2.   A  rule  is  currently  in  the  Code  of 
Federal  Regulations  requiring  air-bags. by  model-year  1986. 
NHTSA  now  promulgates:  a  new  rule  eliminating  the  requirement 
for  air-bags,  or  perhaps  extending  the  compliance  date. 
After  the  State  Farm  Mutual  case  recently  decided  by  the 
Supreme  Court,*  it  appears  that  the  removal  or  alteration  of 
a  regulation  in  the  Code  demands  compliance  with  the  same 
procedures  required  for  the  adoption  of  a  new  regulation. 

A.  Joint  Resolution  of  Approval.   A  required  joint 
resolution  of  approval  to  enact  the  agency's 
proposed  elimination  or  alteration  of  the  existing 
air-bags  rule  would  place  air-bags  opponents  at  a 
decided  disadvantage.   Failure  to  obtain  majority 
support  in  both  houses,  as  well  as  presidential 
assent,  within  the  prescribed  time  limit  would 
mean  that  air-bags  will  be  required  in  model-year 
1986  cars.   Non-action  here  favors  pro-regulation 
goals.   As  this  scenario  demonstrates,  support  for 
generic  joint  resolutions  of  approval  as  a  means 
to  cut  back  "burdensome"  regulations  might  well 
backfire  for  those  who  hope  to  utilize  congres- 
sional veto  devices  as  tools  for  deregulation. 

B.  Joint  Resolution  of  Disapproval.   If  a  new  rule 
,_^  eliminating  the  existing  air-bags  requirement 

would  take  effect  unless  those  favoring  the 
air-bags  requirement  could  successfully  pass  a 
Joint  resolution  of  disapproval  within  the  time 
allowed,  deregulation  forces  would  hold  a  clear 
advantage.  Non-action  in  this  case  favors 
deregulation  goals. 
What  should  be  obvious  even  from  this  brief  analysis 
is  that  the  choice  of  veto  replacements  will  determine 
policy  outcomes  depending  upon  the  location  and  intensity  of 
support  and  opposition  to  a  regulation  and  the  nature  of  the 


*  Motor  Vehicle  Manufacturing  Association  v.  State  Farm 
Mutual  Automobile  Insurance  Co.,  77  L.  Ed.  2d  443  (1983). 
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specific  regulation  under  review.   While  the  devices  them- 
selves may  seem  neutral,  their  effects  in  particular  regula- 
tory settings  will  not  be. 

It  should  be  added,  however,  that  the  application  of 
joint  resolutions  of  approval  or  disapproval  to  highly 

visible  and  controversial  regulatory  efforts  is  unlikely  to 
increase  agency  workloads  significantly  or  to  cause  unbear- 
able delays.   Such  issues  have  always  resulted  in  protracted 
regulatory  polic3rmaking.   In  regard  to  Congress's  own  work- 
load and  capacity  to  review  proposed  rules  thoroughly,  the 
addition  of  these  devices  is  considerably  more  troublesome. 
Most  highly  visible  and  controversial  rules  would  fall  under 
the  definition  of  "major  rules"  in  pending  legislation. 
Applying  joint  resolutions  of  approval  to  the  estimated 
forty  to  fifty  major  rules  each  year,  as  proposed  by 
Senator  Grassley's  amendment  to  S.  1080,  for  example,  would 
automatically  add  eighty  to  one  hundred  hours  to  each 
house's  floor  schedule  a§  well  as  oommand  a  significant 
amount  of  committee  time  to  consider  and  develop  the 
required  reports.   In  light  of  the  disclaimer  found  in  the 
final  section  of  the  Grassley  amendment  stating  that  enact- 
ment of  an  approval  resolution  "shall  not  be  construed  to 
create  any  presumption  of  validity  with  respect  to  such  a 
rule,"  it  is  difficult  to  take  claims  of  increased  congres- 
sional accountability  seriously.   Why  go  to  all  the  time  and 
bother  if  Congress  simply  dismisses  its  own  review? 

When  congressional  vetoes  have  been  applied  generi- 
cally  to  agency  rulemaking  snd  when  the  policies  involved 
have  not  attracted  widespread  attention,  the  presence  of 
veto  power  has  almost  uniformly  enhanced  the  influence  of 
committee  and  subcommittee  members  and  their  staffs. 

Particularly  where  agencies  are  responsible  for  the  promul- 
gation of  numerous  grant-in-aid  or  subsidy  regulations, 
operating  as  they  often  do  under  tight  deadlines,  the  legis- 
lative veto  confers  powerful  committee  leverage.   To  avoid 
drawn-out  and  often  debilitating  battles  involving  hearings 
and  floor  votes  brought  on  by  a  full  veto  review  process. 
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regulatory  agencies  "have  been  inclined  to  follow  committee 
or  subcommittee  guidance.   Application  of  joint  resolutions 
of  disapproval  in  similar  circumstances  would  almost  cer- 
tainly encour,age  a  similar  tendency,  relegating  low- 
visibility  but  nonetheless  critical  decisions  to  committee 
environments  without  plenary  review  by  either  chamber. 

Legislative  veto  reviews  at  the  committee  and  subcom- 
r'  mittee  level  have  frequently  provided  opportunities  for  mem- 
bers to  negotiate  regulatory  changes  favoring  constituent 
interests.   To  an  extent,  universalized  regulatory  goals 
were  reshaped  to  serve  more  parochial  ends.   Past  use  of 
veto  review  power  in  similar  regulatory  settings  also 
resulted  in  charges  of  of f-the-record,  sub-rosa  intrusions 
into  rulemaking  proceedings.   Veto  power  in  such  circum- 
stances raised  questions  about  procedural  and  substantive 
fairness.   These  effects  and  resultant  charges  are  little 
changed  by  the  fact  that  the  President  would  now  have  an 
opportunity  to  express  himself  through  the  executive  veto. 
.  There  is  ample  evidence  from  past  reviews  of  regulations 
issued  by  the  Department  of  Housing  and  Urban  Development 
under  threat  of  a  joint  resolution  of  disapproval  to  support 
all  of  these  concerns. 

Delay  and  increased  workloads  are  significant  problems 
for  administrative  agencies  that  must  develop  regulations 
for  grant  awards  within  annual  budget  constraints.   This  is 
also  a  problem  for  agencies  faced  with  the  need  to  alter 
regulations  regularly  in  response  to  changing  conditions  or 
to  reflect  new  or  altered  congressional  mandates.   Under  the 
joint  resolution  of  disapproval.  Congress  would  not  be 
locked  into  dealing  with  every  regulation  proposed,  as  it 
would  under  approval  resolution  requirements.   Many  rules 
could  be  ignored  altogether;  others  could  be  dealt  with  at 
the  subcom..,ittee  or  sabcomraittee  staff  level  only.   In  light 
f  of  past  experience,  it  is  safe  to  predict  that  few  minor 
rules  will  ever  consume  floor  time  or  the  attention  of  more 
than  a  handful  of  members  in  either  house. 
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In  sura,  the  effects  of  the  major  structural 
alternatives  to  the  legislative  veto  will  vary  dramatically. 
A  careful  assessment  of  the  application  of  each  device  to  a 
regulatory  area  is  essential  to  understanding  how  policy 
outcomes  will  be  affected,  whether  congressional  account- 
ability will  be  increased,  and  what  effects  delay  and 
increased  workloads  will  hold  for' both  the  agencies  and 
Congress.   This  alone  argues  strongly  against  the  adoption 
of  any  generic  veto  device. 

Central  Clearance  and  Regulatory  Control 

As  you  know.  Just  over  three  years  ago  President  Reagan 
unilaterally  changed  the  regulatory  process  with  the  stroke 
of  a  pen.   Enhanced  by  regulatory  review  provisions  already 
found  in  the  Paperwork  Reduction  Act  of  1980,  the  President's 
Executive  Order  12,291  to  some  extent  continued  a  trend 
toward  centralized  regulatory  clearance  that  was  begun  in 
the  Nixon  administration.   But  President  Reagan's  Order  was 
also  a  departure  in  kind.   It  substantially  altered  the 
process  established  by  the  Administrative  Procedure  Act  and 
subjected  proposed  agency  regulations  to  cost-benefit 
analysis.   It  commisoioned  the  Office  of  Management  and 
Budget  as  gatekeeper  and  central  monitor  of  federal  regula- 
tions and  established  the  President's  Task  Force. on  Regula- 
tory Relief  as  an  appeals  body.   The  scope  of  the  President's 
Order  not  only  raised  questions  about  its  operating  mechanics 
and  legality  but  also,  and  perhaps  more  importantly,  about 
its  consequences  for  the  process  and  substance  of  regulatory 
policymaking. 

Despite  its  comprehensiveness,  the  thrust  of  central 
regulatory  clearance  is  directed  at  rules  having  an  annual 
economic  impact  of  at  least  $100  Ihillion  (so-called  major 
rules).   It  'is  OMB,  however,  that  determines  which  rules 
shall  be  treated  as  "major,"  and  in  turn,  which  of  those 
must  be  subjected  to  Regulatory  Impact  Analysis  (RIA). 
Where  required,  RIAs  weighing  potential  benefits  and  benefi- 
cial effects  against  costs  and  adverse  effects  must  be 
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approved  by  0MB  before  a  major  rule  is  proposed  for  public 
comment.   In  fact,  no  notice  of  proposed  rulemaking  may  be 
issued  by  any  executive  agency  or,  for  that  matter,  by  any 
independent  regulatory  commission  where  clearance  is 
required  by  the  Paperwork  Reduction  Act,  until  0MB  clearance 
is  complete.   In  result,  the  presidency  has  gained  unprece- 
dented control  over  the  development  (or  non-development)  of 
the  substance  of  agency  lawmaking. 

As  the  Committee  is  no  doubt  aware,  0MB 's  regular 
staff  for  central  regulatory  clearance  is  located  in  the 
Office  of  Information  and  Regulatory  Affairs  (OIRA).   That 
Office  now  consists  of  some  eighty-four  positions,  or  about 
15  percent  of  the  entire  OMB  staff. 

Over  96  percent  of  over  five  thousand  regulations 
reviewed  by  OIRA  during  its  first  two  years  of  operation 
were  non-major  by  designation,  and  the  great  majority  of 
these  were  processed  and  returned  to  the  proposing  agency  by 
OIRA  within  a  self-imposed  ten-day  deadline.   There  were  a 
number  of  exceptions,  and  insiders  report  that  a  great  deal 
of  staff  time  has  been  spent  on  non-major  rules  since  dollar 
amounts  alone  can  be  misleading  as  to  the  importance  of  a 
rule. 

Of  all  rules  submitted  to  OMB  review  as  required  by 
either  Executive  Order  12,291  or  the  Paperwork  Reduction  Act, 
less  than  10  percent  have  been  rejected  or  delayed,  and  most 
of  those  were  later  approved  after  minor  changes  were  made 
by  the  submitting  agencies.   These  statistics  do  not  tell 
the  whole  story,  however.   The  very  existence  of  central 
regulatory  clearance  in  OMB,  coupled  with  a  general  atmos- 
phere hostile  to  new  regulatory  initiatives,  reduced  the 
total  volume  of  regulations  by  over  30  percent  during  the 
first  year  of  the  Reagan  presidency.   The  volume  of  proposed 
and  final  rules  has  not  only  come  down  since  1980  but  stayed 
down . 

Centralized  restructuring  of  administrative  lawmaking 
by  presidential  order  raises  a  number  of  legal  questions 
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ranging  from  fundamental  constitutional  challenges  to  tech- 
nical concerns  for  proper  interpretation  of  the  Administra- 
tive Procedure  Act.   Since  administrative  lawmaking  is  ulti- 
mately the  exercise  of  a  delegated  function  of  the  Congress, 
the  constitutional  argument  turns  ultimately  on  whether  or 
not  there  has  been  a  presidential  breach  of  the  separation 
of  powers  doctrine.   Traditional  legal  authority  holds  that 
administrative  "duty  and  responsibility  grow  out  of  and  are 
subject  to  the  control  of  law,  not  to  the  direction  of  the 
President."  There  is  little  doubt  that  such  legal  duties 
and  responsibilities  will  be  carried  out  by  administrators, 
but  with  due  regard  for  cues  from  their  presidential,  or 
for  that  matter  their  congressional,  overseers.   The  practi- 
cal workings  of  such  a  process  appear  to  make  an  outright 

constitutional  challenge  quite  difficult. 

Whether  such  cues  properly  match  the  spirit  of  the 
Administrative  Procedure  Act  is  less  certain.   It  matters 
little  whether  coordination  is  applied  from  the  presidency 
or  Congress  or  both.   Such  efforts  run  headlong  into  judi- 
cialized  notions  of  "fairness"  that  are  tenaciously  held  by 
much  of  the  administrative  law  community.   As  the  Adminis- 
trative Procedure  Act  has  been  interpreted  by  the  courts, 
each  rulemaking  process  is  increasingly  understood  as  a 
"case"  wherein  final  rules  must  be  supported  by  "substantial 
evidence"  on  the  record.   Ex  parte  contacts  with  agency  rule- 
makers,  from  whatever  quarter,  it  is  argued  (and  in  one  lead- 
ing case  neld)  are  "intolerable."*  They  creare  a  private 
record  that  cannot  be  reviewed.   Yet  the  most  recent  judicial 
expression  on  presidential  coordination  recognizes  a  "basic 
need  of  the  President  and  his  White  House  Staff  to  monitor 
the  consistency  of  executive  agency  regulations  with  Admin- 
istration policy."   Accordingly,  intra-executive  contacts 
may  take  place  at  any  time  during  rulemaking  "unless 
expressly  forbidden  by  Congress."** 


*  Home  Box  Office,  Inc.  v.  FCC,  567  F.  2d  9  (D.C.  Cir.  1977), 
cert,  denied,  434  U.S.  829  (1978). 

♦♦Sierra  Club  v.  Costle,  657  F.  2d  298  (D.C.  Cir.  1981). 
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The  regulatory  problem  in  1984  is  much  the  same  as  it 
was  five  years  ago  when  this  Committee  last  addressed  it  in 
depth.   While  there  were  occasional  instances  where  agencies 
exceeded  their  statutory  mandates,  the  problem  of  the  "over- 
zealous  bureaucrat"  was,  and  still  is,  quite  likely  to  be 
overstated.   (If  anything,  in  1984,  citizen  complaints  are 
as  often  heard  about  the  "underzealous  bureaucrat.")   Then 
as  now  the  public  complained  most  frequently  about  the  sheer 
volume,  confliction,  and  duplication  of  regulations  and 
their  burdensome  economic  effects.   And  the  public  still 
expects,  as  it  did  then,  that  some  form  of  political 
accountability  should  be  asstmied  by  Congress  for  the  current 
state  of  regulatory  affairs. 

What  is  changed  is  that  the  Executive  Office  of  the 
President  now  has  a  powerful  centralized  means  to  review  and 
clear  all  proposed  and  existing  federal  regulations.   The 
Congress  does  not.   Passage  of  a  constitutionally  sanitized 
version  of  the  geaeric  legislative  veto  may  be  expedient, 
and  it  certainly  symbolizes  congressional  concern.   But  it 
does  not  address  the  real  regulatory  problems  that  remain. 
Whatever  their  form — constitutional,  unconstitutional, 
positive  or  negative — legislative  vetoes  are  essentially 
devices  of  negation.   They  are  not  forcing  mechanisms. 
Unless  they  are  used  as  threats  at  the  subcommittee  level  to 
include  a  few  elected  or  unelected  congressional  partici- 
pants unofficially  in  rulemaking  decisions,  actual  vetoes  do 
not  change  policy;  they  eliminate  it.   Compared  with 
institutionalized  central  clearance  of  regulations  in  the 
presidency,  fragmented  committee  and  subcommittee  reviews — 
even  when  enhanced  by  the  legislative  veto — are  at  a 
serious  disadvantage.   Here  we  are  speaking  of  the  inter- 
branch  struggle  for  control  over  regulatory  policy  between 
Congress  and  the  presidency.   Congress's  disinclination  to 
accept  centralized  leadership  from  within  is  well  known,  and 
this  may  make  impossible  the  establishment  of  a  jurisdic- 
tionally  powerful  select  or  joint  committee  on  regulatory 
oversight.   Yet  without  an  effective  counterbalance  to  cen- 
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tral  regulatory  clearance  by  0MB,  Congress  continues  to  lose 
in  a  tilt  of  lawmaking  power  toward  the  presidency.   At  the  - 
very  least,  presidential  clearance  powers  could  be  defined 
and  limited  by  statute -rather  than  left  to  the  self -definition 
of  an  executive  order. 

R'he  article:  "After  the  Congressional  Veto:  Assessing 
the  Alternatives",  written  by  Professor  Robert  S.  Gilmour 
and  Professor  Barbara  H.  Craig,  follo'-'sH 
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After  the 

Congressional  Robert  S.  GUmour 

\/q\q-  Barbara  Hinkson  Craig 

ASSESSING  THE  ALTERNATIVES 


Congressional  choice  of  effective  replacements  for  the  recently  banned 
legislative  veto  will  require  an  accurate  understanding  of  the  actual 
results  of  the  now  unconstitutional  de\-ice.    The  impact  of  the  veto 
varied  strikingly  depending  on.  among  other  things,  the  type  and  target 
Abstract  of  the  veto  and  on  the  principal  sites  of  review  in  Congress  itself.  No 
single  mechanism  will  suffice.    Rather  a  variety  of  devices  are  available 
and  under  consideration.    The  underlying  question  raised  by  this 
analysis  is  which  effects  of  the  veto  are  worth  perpetuating  in  light  of 
past  results  and  stated  congressional  objectives. 

The  U.S.  Supreme  Court,  in  its  historic  Chadha  decision*  of  June 
23,  1983,  appeared,  in  one  stroke,  to  overrule  virtually  every  va- 
riety of  more  than  200  congressional  vetoes  enacted  over  the  span 
of  50  years.-  Statutory  provisions  requiring  the  president  or  his 
subordinates  to  submit  proposed  orders,  regulations,  and  plans  to 
Congress  for  review  and  potential  veto  by  majority  vote  of  one  or 
both  houses  of  that  body  had,  in  the  court's  view,  impermissibly 
altered  the  constitutional  process.  Once  Congress  has  made  the 
original  choice  to  delegate  to  the  executive.  Chief  Justice  Burger 
wrote  for  the  majority,  it  may  change  the  implementation  of  del- 
egated authority  "in  only  one  way;  bicameral  passage  followed  by 
presentment  to  the  President."  Lest  any  doubt  remain  about  the 
court's  meaning,  just  two  weeks  later  it  ruled  legislative  vetoes 
unconstitutional  in  the  Natural  Gas  Policy  Act  of  1978  and  in  the 
Federal  Trade  Commission  Improvements  Act  of  1980. 
-    "  "Congressional  veto,"  however,  is  one  phrase  for  many  devices. 

Applied  in  different  forms  to  a  wide  range  of  policy  areas,  the 
congressional  veto  has  produced  varied  results.  If  precise  replace- 
ments are  now  to  be  adopted,  an  assessment  of  those  results  is  the 
necessary  first  step. 
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A  MULTITUDE  OF  A.!  though  Congress  has  made  increasing  use  of  the  veto  process 
RESULTS  during  the  past  decade,  debate  has  persisted  over  its  desirabiUty. 
Congressional  proponents  assert  that  the  veto  returns  lawmaking 
power  to  "our  democratically  elected  representatives,"  who  there- 
upon, curb  the  excesses  of  "lawless"  and  "overzealous"  bureau- 
crats or  cut  short  the  adventures  of  an  "imperial"  president.  Fur- 
thermore, it  is  said,  the  legislative  veto  "opens  up  '  the  adminis- 
trative process  and  makes  it  more  democratic. 

In  actual  fact,  only  a  small  number  of  executive  actions  have 
been  overturned  by  vetoes  of  one  or  both  houses.  Since  the  first 
legislative  veto  provision  was  adopted  in  a  1932  executive  reor- 
ganization act.  Congress  has  approved  only  125  resolutions  ve- 
toing presidential  or  agency  actions.^  Of  those  more  than  half  (66) 
have  been  rejections  of  presidential  spending  deferrals.  Of  the 
remaining  59  vetoes  actually  exercised,  24  were  disapprovals  of 
presidential  reorganization  plans.  In  sura,  during  50  years  of  ex- 
perience there  were  no  vetoes  of  presidential  initiatives  in  foreign 
affairs  and  only  35  vetoes  of  agency  regulations,  projects,  or  de- 
cisions. However,  the  threat  of  a  veto  as  well  as  the  application 
of  veto  reviews  by  Congress  have  had  a  potent  influence  on  policy 
decisions. 

Careful  analysis  shpws  that  the  cTfect  of  the  congressional  veto 
depends  not  Only  on  its  form  and  t'ne  policy  area  in\  oived,  but  also 
on  the  intended  target  of  the  veto  power  and  on  the  effective  site 
of  review  in  Congress.  Depending  upon  the  intended  target  of  veto 
review — specified  in  law  as  either  presidential  or  agency  action  — 
and  the  subject  matter  under  review,  the  critical  action  in  a  veto 
review  process  could  involve  any  of  four  principal  relationships: 
the  president  and  congressional  leadership,  often  involving  many 
or  most  members  of  Congress  in  open  debate;  the  president  or 
executive  office  staff  and  individual  standing  committees;  inde- 
pendent commissions  or  executive  regulatory  agencies  and 
congressional  leadership  as  well  as  many  or  most  members  at 
large;  and  regulatory  agencies  and  their  oversight  committees, 
subcommittees,  and  staff. 

.  Compelling  The  primary  result  of  congressional  vetoes  applied  directly  to  the 
Consulfotion  president  and  his  highest  advisors  has  been  to  compel  leveraged 
and  visible  consultation  with  the  Congress.  Historically,  Congress 
has  not  played  an  important  role  in  foreign  policymaking.  How- 
ever, throughout  the  1970s,  as  domestic  and  foreign  policy  became 
increasingly  entwined,  particularly  in  reaction  to  the  Vietnam 
war.  Congress  began  to  assert  its  long-neglected  authority.  In  act 
after  act — nearly  a  dozen  in  all — tlie  legislative  veto  became  a 
primary  means  by  which  Congress  sought  to  control  the  power  of 
the  president  in  foreign  affairs.  And  while  no  presidential  initia- 
tive has  ever  been  vetoed  under  these  laws,  in  some  cases,  such  as 
those  involving  arms  sales,  the  final  policy  decisions  have  been 
demonstrably  altered.  In  other  cases,  the  veto  has  had  no  dis- 
cernible impact  on  either  the  decision-making  process  or  the  out- 
comes.   The  War  Powers  Act  veto,  for  example,  has  proven  an 
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ineffectual  check  on  presidential  actions.  A  brief  analysis  of  the 
application  of  foreign  policy  veto  provisions  brings  to  light  some 
of  the  reasons  for  these  varied  results. 

Congressional  support  for  a  veto  provision  over  arms  sales,  for 
instance,  came  in  response  to  the  exponential  growth  of  foreign 
military  sales  and  the  recognition  that  these  arms  transfers  had 
become  a  major  instrument  of  U.S.  policy.  To  redress  what  many 
in  Congress  saw  as  a  serious  deficiency  in  the  decision-making 
process  governing  arms  sales,  a  formal  procedure  was  devised  to 
promote  congressional  participation  in  the  deliberations  on  arms 
sales.  As  modified  by  subsequent  amendment  and  practice,  the 
law  now  requires  the  president  to  report  to  Congress  sales  of  S14 
million  or  more  for  single  items  and  $50  million  or  more  for  pack- 
ages. Congress  has  30  days  to  veto  such  a  sale  by  concurrent  res- 
olution. Nevertheless,  the  president  has  statutory  power  to  waive 
this  review  period  by  declaring  that  "an  emergency  exists  which 
requires  the  proposed  sale  in  the  national  security  interest  of  the 
United  States.'"' 

As  exercised  by  Congress,  the  procedure  has  not  been  used  to 
thwart  arms  sales  proposed  by  the  president;  rather,  the  threat  of 
a  veto  has  forced  the  president  on  several  occasions  to  make  prcH 
poc-Is  more  acceptable  "uy  adjusting  iiumbers,  eliminating  com- 
ponents, or  attaching  stipulations  on  use  of  the  weapons.  The 
result  has  been  a  consultation  and  negotiations  process  between 
the  president  and  Congress. 

There  have  been  only  five  arms  sales  proposals  since  1974  that 
have  become  the  subjects  of  debate  because  of  veto  threats.  In 
each  case  the  president  has  been  willing  to  modify  his  proposal  to 
make  it  more  acceptable,  thereby  forestalling  every  veto  so  far. 
For  example,  in  1976  President  Ford  cut  the  number  of  Maverick 
and  Sidewinder  missiles  to  be  sold  to  Saudi  Arabia;  and  in  1978 
President  Carter  provided  various  assurances  to  Congress  that 
Saudi  fighter  aircraft  purchased  from  the  U.S.  would  have  limited 
offensive  capabilities  and  would  be  stationed  out  of  striking  dis- 
tance of  Israel. 

All  five  veto  threats  concerned  nations  in  or  near  the  Middle 
East  or  the  Persian  Gulf.  Four  involved  a  powerful,  vocal,  and 
well-organized  domestic  constituency.  Through  its  American  Is- 
rael Public  Affairs  Committee  (AIPAC),  whose  purpose  is  to  "nur- 
ture the  U.S.  alliance  with  Israel  and  to  prevent  alliances  with 
Arab  nations  from  jeopardizing  Israel's  security,"  the  Israel  lobby 
has  been  instrumental  in  focusing  congressional  attention  on  these 
arms  sales  proposals.^  , 

Although  these  five  sales  represent  billions  of  dollars,  they  con- 
stitute only  a  small  proportion  of  the  value  and  number  of  arms 
sales  proposals  submitted  ro  Congress  by  presidents  since  1974. 
Moreover,  the  record  does  not  show  that  Congress  has  used  the 
veto  as  a  means  to  e.xercise  sustained  oversight.  In  those  instances 
when  Congress  has  seriously  challenged  an  arms  sale  proposal, 
threatening  a  resolution  of  disapproval,  it  has  been  able  to  effect 
significant  changes  in  the  president's  plans.  However,  such  com- 
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promise  by  the  president  lias  not  resulted  when  Congress  failed  to 
make  a  convincing  show  of  force.  For  example,  when  President 
Reagan  notified  Congress  of  his  proposed  sale  of  40  F- 1 6  warplanes 
to  Pakistan  less  than  a  month  after  a  major  battle  over  the  Saudi 
AWACS  sale,  no  resolutions  of  disapproval  were  reported,  despite 
the  fact  that  the  sale  threatened  the  delicate  balance  of  power 
between  two  traditional  enemies.*  Absent  a  powerful  domestic 
constituency,  as  in  the  Israel  protection  cases,  or  the  high  visibility 
provided  by  media  focus  on  the  issue,  Congress  was  not  moved  to 
involve  itself  significantly  in  this  arms  sale  proposal.  Predictably, 
the  administration  was  not  inclined  to  negotiate. 

Since  pressure  from  the  media  and  powerful  constituencies  also 
has  an  impact  on  the  president,  he  will  often  prefer  to  include 
Congress  in  controversial  decision-making.  Then  any  political 
damage  resulting  from  his  proposals  will  be  shared.  In  forgoing 
the  emergency  waiver  option  in  the  Saudi  AWACS  sale,^  for  ex- 
ample, Reagan  was  forced  to  expend  an  enormous  amount  of  po- 
litical influence  in  bargaining  with  Congress.  When  he  succeeded 
in  fending  off  a  legislative  veto  his  political  credibility  was 
strengthened. 

As  with  arms  sales.  War  Powers  legislation  consists  of  three  de- 
vices to  compel  presidential  consultation  with  Congress  in  deci- 
sion-making: a  requirement  that  the  president  consult  with  Con- 
gress before  introducing  armed  forces  into  hostilities;  a  require- 
ment that  the  president  make  a  formal  !;;eport  to  Congress  within 
43  hours  of  the  deployment  of  troops  :n  hostile  areas,  and  a  60- 
day  time  limit  extendable  by  30  days  on  presidential  action 
without  congressional  approval.  This  last  stipulation  includes  a 
concurrent-resolution  veto  enabling  Congress  to  terminate  presi- 
dential use  of  the  armed  forces  during  that  period. 

Congress  has  not  used  its  veto  power  under  the  War  Powers 
Resolution  to  stop  the  presidential  use  of  armed  forces  or  even  to 
compel  consultation.  Indeed,  there  is  no  evidence  that  the  War 
Powers  veto  has  had  any  effect  whatsoever.  Despite  opposition  by 
members  of  Congress,  U.S.  military  advisors  have  been  in  El  Sal- 
vador since  March  1981,  and  Marines  have  been  in  Lebanon  since 
August  1982.  No  member  has  tried  to  force  withdrawal  through 
the  introduction  of  a  veto  resolution.  In  fact,  until  recent  efforts 
io  limit  the  use  of  American  troops  in  Lebanon,  no  withdrawal 
effort  of  any  sort  has  made  headway  in  Congress.  When  an  amend- 
ment requiring  military  advisors  to  depart  El  Salvador  within  30 
days  after  the  bill's  enactment  was  defeated  (1 1  to  19)  in  the  House 
Foreign  Affairs  Committee,  losing  members  took  the  issue  to  court. 
Dismissing  the  case,  the  judge  declared  that  Congress,  "must  ei- 
ther take  action  to  express  its  views  that  the  War  Powers  Reso- 
lution is  applicable  to  the  situation  and  that  a  report  is  required, 
or,  if  it  desires  immediate  withdrawal  of  forces,  pass  a  concurrent 
resolution  directiiig  removal  of  the  forces. . . .  "*  In  effect,  the  only 
major  impact  of  the  War  Powers  Act  has  been  to  afford  congres- 
sional leadership  and  committee  members  a  vehicle  for  presenting 
their  views  to  the  media. 
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Assessment  of  the  effects  of  veto  reviews  applied  to  foreign  trade 
and  aid  legislation  is  difficult  because  Congress  has  attempted  few 
such  actions.  Of  the  several  efforts  made,  none  has  been  suc- 
cessful and  there  is  little  evidence  that  the  attempts  themselves 
have  prompted  presidential  consultation  with  Congress  or  mod^ 
ficatiJn  of  ultimate  decisions.  A  veto  designed  to  P),"^^^^  '"'^^J^^ 
from  injiirious  imports  went  unused  for  two  decades  until  1978. 
■  Then  resolutions  to  override  President  Carter  s  denial  of  protec- 
tionist action  died  in  committee. 

b^the  chief  executive  to  take  effect,  subject  to  a  one-house  v^to. 
Although  reorganization  was  always  justified  in  part  as  an  effort 
to  achfeve  savings,  realists  recognize  that  primary  benefits  are 
managerial  and  political. 

The  alteration  of  prior  organizational  arrangements  threatens 
the  interests  of  agencies  and  their  congressional  overseers, 
arouLing  jurisdictional  jealousies.  If  such  feelings  find  expression 
through  the  traditional  legislative  process,  the  coherence  of  an 
organizational  plan  is  likely  to  be  comprised  if  not  destrovxd^ 
Thus,  delegation  of  organizing  power  to  the  president,  subject  to 
the  legislative  veto,  offered  a  way  of  presetting  the  integrity  of  a 
total  plan  in  the  interest  of  worthwhile,  if  controversial,  change. 
If  protest  is  raised  to  the  nbn.  the  president  can.  within  a  E.:,a- 
lated  time,  appeal  directly  to  the  full  membership  of  either  house 
for  support  of^the  total  package.  He  can  bypass  both  the  leader- 
ship and  the  legislative  committee  seniors  if  they  are  uns>Tnpa- 
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The  inte-rity  of  presidential  reorganization  plans  was  not  pre- 
served without  complications.    Presented  with  a  nonamendable 
Dlan    Congress  was  faced  with  an  all-or-nothing  choice  so  that 
entll-'e  programs  were  sometimes  defeated.    For  example,  when 
Congress  turned  down  a  new  depart  Tient  of  urban  affairs  m  1962. 
U  was  widely  regarded  as  a  debilitating  blo%.  to  President  Ken- 
nedy castina  a  pall  over  prospects  for  his  entire  legislative  pro- 
gram    In  fact.  Searly  a  fifth  of  all  presidential  reorganization 
plans  submitted  between  1949  and  1980  were  vetoed^  j^J^J^ 
zation  by  presidential  plan  presents  difficulties  from  a  congres- 
sional perspective  as  well.  Time  limi>  aions  constrain  investiga- 
tion of  the  plan's  merits  and  defects,  and  coveted  agency^om- 
mittee  relationships  may  be  imperiled. 

With  passage  of  reorganization  acts  subsequent  to  the  prototN-p- 
ical  1949  act.  there  has  been  "a  gradual.  y^^.P^ff.'^^^"^-.^^.^'^"  J,^ 
the  President's  reorganization  authority.  "'  His  flexibihtx  has 
been  curtailed  in  establishing  or  abolishing  departments  or  inde- 
pendent agencies,  in  dealing  with  more  than  one  l°g  7ll>  ^°" 
sistent  subject  matter."  and  in  eliminating  enforcement  function, 
or  agency  programs.  Agencies  such  as  the  Legal  Ser^'.ces  Corpo_ 
ration  and  the  Synthetic  Fuels  Corporation  have  been  exempted 
altogether  from  presidential  organization  authority. 
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The  presidential  plan  approach  has  also  been  applied  to  the 
development  of  a  national  gasoline  rationing  program.  In  1979, 
just  as  the  gas  lines  began  forming,  President  Carter  submitted  to 
Congress  a  contingency  rationing  plan  in  compliance  with  the  En- 
ergy Policy  and  Conservation  Act  of  1975.  The  entire  plan  fell  to  a 
veto  widely  described  as  "a  severe  political  setback"  to  the  pres- 
ident.'^ Carter  then  called  upon  the  legislative  branch  to  develop 
its  own  proposals.  Instead,  Congress  passed  a  law  that  would 
make  future  vetoes  of  rationing  plans  unlikely.  The  Emergency 
Energy  Conservation  Act  of  1979  altered  the  previous  procedure 
so  that  presidential  rationing  plans  could  be  disapproved  only  by 
a  joint  resolution  and  within  30  days  of  submission.  Under  this 
authority,  a  revision  of  Carter's  1979  plan  was  adopted  on  July  30, 
1980.  Still,  activation  of  the  plan  is  predicated  on  a  20%  shortfall 
in  fuels  and  is  subject  to  a  one-house  resolution  of  disapproval. 

Influencing  During  the  1976  presidential  campaign,  candidate  Carter  prom- 

Monogement  ised  a  drastic  reorganization  of  the  federal  bureaucracy.  However, 
the  1977  Act  passed  by  Congress  substantially  diminished  presi- 
dential reorganizing  power  that  had  been  routinely  granted  in  the 
past.  By  p..imitting  the  president  to  amend  organization  plans 
after  submission  to  Congress,  the  1977  Act  in  effect  precluded  pas- 
sage of  a  total,  coherent  plan.  With  the  threat  of  a  legislative  veto 
in  the  near  background,  "Congress  may  now  recommend  amend- 
ments requested  by  interest  groups,  and  the  president  may  be 
obliged  to  submit  them  as  a  price  for  passage.  The  amendment 
option  itself  is  now  one  of  the  bargaining  chips  in  the  negotiations 
between  Congress  and  the  President."'^ 

In  fact,  five  of  the  ten  reorganization  plans  submitted  by  Carter 
were  amended.  Because  of  other  statutory  limitations  on  presi- 
dential reorganization  by  plan,  the  most  significant  organizing 
efforts  of  the  Carter  administration — creation  of  the  Departments 
of  Energy  and  Education  and  (for  the  most  part)  the  reorganized 
civil  service  system — were  accomplished  by  the  ordinar}'  legisla- 
tive process. 

A  more  telling  exercise  of  congressional  veto  control  over  pres- 
idential management  has  occurred  in  the  budget  process.  Im- 
poundment provisions  of  the  Budget  Reform  Act  of  1974  oblige 
the  president  to  submit  proposals  for  "rescissions,"  the  reduction 
or  repeal  of  appropriations  items,  which  will  take  effect  only  upon 
passage  of  a  joint  resolution  of  approval.  Proposed  rescissions 
have  no  effect  unless  Congress  completes  affirmative  action  within 
a  45-day  period.  However,  if  a  recommendation  to  "defer"  appro- 
priated expenditures  is  made,  it  will  take  effect  automatically  un- 
less vetoed  by  either  house. 

For  the  most  part,  deferrals  represent  "housekeeping"  pro- 
posals, short-term  economies  in  ongoing  programs,  often  construc- 
tion projects  with  long  lead  times.  Less  than  10%  of  all  deferrals 
from  1975  through  1979  have  been  refused.  Of  those  refused  over 
90%  involved  highway  funding,'''  an  issue  salient  for  virtually 
every  district. 
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Fodlitofing  Perhaps  the  most  significant  use  of  the  legislative  veto  in  recent 
Congressional  years  has  been  to  expedite  congressional  agreement — or  at  least 
Decision  the  appearance  of  agreement — on  important  and  highly  visible 
policy  issues  where  no  genuine  consensus  exists.  In  the  midst  of 
crisis  or  at  the  crest  of  a  groundswell  of  popular  sentiment,  the 
legislative  veto  has  offered  a  flexible  means  to  shortcut  the  labo- 
rious process  of  data  gathering  and  assessment,  and  to  symbolize 
congressional  decisiveness  in  the  absence  of  adequate  knowledge 
or  resolve.  Put  in  its  best  light,  in  addition  to  assisting  Congress 
in  adapting  to  the  "strains"  and  "challenges  of  modem  govern- 
ment," the  veto  "provides  a  means  of  securing  majointy  support 
in  highly  divisive  and  politicized  policy  areas  without  imposing 
unbearable  political  costs  on  individual  members  or  ceding  ulti- 
mate control."'^  From  a  less  flattering  perspective,  the  veto  al- 
lows individual  voting  members  to  clasp  lofty  ideals  that  disguise 
deep  divisions  in  Congress  and  to  escape  responsibility  for  the 
specific  consequences  of  the  embrace. 

The  Energy  Security  Act  of  1980  is  a  prime  example  of  the  leg- 
islative veto  used  to  delegate  policymaking  to  an  agency  when 
Congress  itself  lacked  adequate  technical  knowledge.  _  Enacted  just 
after  the  second  "oil  shock,"  and  during  an  intense  presidential 
campaign,  the  act  syni^olized  a  national  commitment  to  energy 
self-sufficiency.  Long  on  policy  mandates,  procedural  restrictions, 
and  administrative  details,  the  legislation  is  short  and  vague  on  , 
substantive  standards  and  specifics.  These  are  left  to  an  admin- 
istratively cumbersome,  off-budget  enterprise,  the  U.S.'  Synthetic 
Fuels  Corporation.  Although  responsibility' for  the  substance  of 
alternative  energy  policy  has  been  delegated  to  the  corporation, 
its  programs,  projects,  and  regulations  are  contingent  upon  a 
greater  number  and  variety  of  constitutional  and  unconstitutional 
veto  devices  than  those  in  any  other  statute.  Clearly,  many  critical 
aspects  of  synthetic  fuel  developrnent,-such  as  the  cost  and  loca- 
tion of  specific  types  of  projects,  as  well  as  the  question  of  congres- 
sional commitment  to  the  enterprise,  were  not  resolved  but  put 
off  to  another  day. 

Similarly  there  is  little  doubt  that  the  veto  played  a  decisive 
role  in  allowing  Congress  to  reach  a  semblance  of  agreement  on 
legislation  governing  the  authority  cf  the  Federal  Trade  Commis- 
sion (FTC).  By  accepting  a  two-house,  90-day  legislative  veto  in 
May  1980,  FTC  supporters  were  able  to  ensure  a  compromise  al- 
lowing the  commission  to  continue  its  rulemaking  in  several  areas 
that  had  been  expressly  eliminated  in  either  the  House  or  Senate 
versions  of  authoriza^on  bills.  For  example,  the  House  bill  con- 
tained restrictions  preventing  the  FTC  from  regulating  the  funeral 
home  industry  or  from  investigating  the  insurance  industry  for  the 
purpose  of  developing  regulations.  The  Senate  bill  contained  a 
similar  restriction  on  FTC  action  aimed  at  the  insurance  industry; 
did  not  forbid  regulation  of  the  funeral  home  industry;  but  tar- 
geted used-car  sales  as  specifically  off  limits  for  FTC  rulemaking 
activities.  The  legislative  veto  provided  Congress  a  means  to  avoid 
the  controversial  decision  on  what  the  FTC  should  regulate. 
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When,  in  the  fall  of  1981,  the  FfC  issued  a  final  rule  regulating 
the  used-car  industry,  it  was  decisively  vetoed  in  both  houses. 

The  Natural  Gas  Policy  Act  of  1978  offers  an  example  of  the  way 
in  which- the  veto  was  used  both  to  mask  political  disagreement 
and  to  enable  legislative  action  well  before  relevant  economic  data 
could  be  evaluated.  Initially,  congressional  debate  on  the  subject 
centered  on  the  fundamental  conflict  between  the  need  to  dereg- 
ulate prices  of  natural  gas  as  a  means  to  stimulate  new  production 
and  the  limited  ability  of  consumers  to  pay  significantly  higher 
prices  for  heat.  In  order  to  protect  consumers  without  inhibiting 
the  development  of  new  supplies,  an  incremental  pricing  mecha- 
nism was  proposed  that  would  require  industrial  consumers  to 
bear  the  cost  of  the  more  expensive  new  gas  until  the  price  of  gas 
was  comparable  to  that  of  coal  and  oil.  However,  incremental 
pricing  at  the  time  was  merely  a  theoretical  idea  and  the  legisla- 
tive veto  was  a  way  to  circumvent  the  technological  complexities 
of  the  concept.  It  satisfied  members  who  insisted  on  consumer 
protection  as  a  prerequisite  for  supporting  the  phased  decontrol 
of  gas  prices,  yet  it  allowed  Congress  to  postpone  a  thorough  de- 
lineation of  incremental  pricing.'" 

The  monumental  task  of  calibrating  Tncremental  pricing  was 
av»cirded  to  the  F^-Joral  Energy  Reguiatuiy  Commtssion  (rERC),  a 
body  whose  proposals  were  ultimately  vetoed  by  the  House  of  Rep- 
resentatives. Ironically,  after  having  worked  for  over  a  year  on 
the  rules,  FERC  commissioners  appeared  to  welcome  the  out- 
come.'^ Consumer  groups  at  once  challenged  the  decision  and 
underlying  procedure  in  federal  court. 

Ensuring  Committee  When  congressional  vetoes  have  been  applied  generically  to  the 
Influence  rulemaking  and  planning  of  an  agency  and  when  the  policies  in- 
volved have  not  attracted  widespread  attention,  the  presence  of 
the  veto  power  has  almost  uniformly  enhanced  the  influence  of 
committee  and  subcommittee  members  and  their  staffs.  To  be 
sure,  even  when  such  veto  power  did  not  exist,  members  and  staff 
have  always  been  able  to  participate  in  agency  rulemaking  and 
there  is  little  question  that  their  views  have  been  given  due  defer- 
ence. Yet  Congress  has  typically  been  inactive  in  agency  rule- 
making. The  legislative  veto  structures  this  involvement,  how- 
ever, setting  definite  committee  timetables  for  regulatory  review 
and  putting  other  participants  on  notice  of  a  new  forum.  So  too 
with  veto  reviews  of  agency  plans  for  programs  and  projects. 

•       '  Oversight  that  was  once  optional  and  sporadic  has  been  scheduled 

by  statute.  \^ 

Particularly  where  agencies  are  responsible  for  the  promulga- 
tion of  numerous  grant-in-aid  or  subsidy  regulations,  operating 
characteristically  under  tight  deadlines,  the  legislative  veto  con- 
fers powerful  leverage  to  congressional  oversight  committees.  To 
avoid  protracted,  often  debilitating,  battles  involving  hearings  and 
floor  votes  brought  on  by  a  full  veto  review  process,  regulatory 
agencies  are  inclined  to  follow  committee  guidance. 
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Committee-agency  consultation  and  negotiation  over  the  de- 
velopment of  regulations  is  nowhere  more  evident  than  between 
the  House  Committee  on  Education  and  Labor  and  the  Depart- 
ment of  Education.  Bilateral  relations  between  the  two  bodies 
have  been  institutionalized  as  a  result  of  a  series  of  vetoes  by  the 
Education  and  Labor  committee  that  sent  a  powerful  message  to 
the  Department  of  Education.  Congressional  concerns  are  now 
incorporated  through  meetings  between  a  representative  of  the 
Department  of  Education  and  committee  staff  after  enactment  of 
any  major  legislation  affecting  the  department.  Information  gath- 
ered in  this  process  is  integrated  into  rulemaking  at  the  earUest 
stages  and  is  used  as  a  check  to  ensure  that  the  proposed  and  final 
regulations  are  acceptable  to  the  committee.'* 

Another  vivid  illustration  of  committee  leverage  conferred  by 
the  veto  is  reflected  in  the  action  of  the  committees  that  oversee 
the  Federal  Election  Commission  (FEC).  In  the  aftermath  of  the 
Watergate  scandal,  the  FEC  was  created  in  1974  to  develop  ap- 
propriate regulations  governing  campaign  financing.  In  one  in- 
stance, after  the  FEC  had  failed  to  follow  Senate  committee  guid- 
ance, the  committee  recommended  disapproval  and  a  veto  fol- 
lowed. After  subsequent  FEC  hearings  and  meetings  with  House 
and  Senate  staff,  committee  and  staff  lecommendations  \ve;-e 
adopted  in  the  regulation.*^ 

Veto  reviews  of  agency  planning  have  similar  effects.  The  leg- 
islative veto  provision  in  the  Resource  Planning  Act  of  1974  was 
used,  for  example,  to  further  cement  ties  between  the  U.S.  Forest 
Service  and  the  House  and  Senate  agricultural  committees.  In  an 
era  of  "belt  tightening,"  one  veteran  staffer  obser\'ed,  "the  agen- 
cies have  increasingly  turned  to  the  committees  and  subcommit- 
tees in  an  attempt  to  pry  more  dollars  out  of  0MB"  (the  Office  of 
Management  and  Budget).-"  In  this  instance,  closer  relations  were 
sought  both  by  the  committees  and  by  the  agency.^' 

Legislative  veto  reviews  at  the  committee  and  subcommittee 
levels  also  provide  opportunities  for  members  to  negotiate  regu- 
latory changes  favoring  constituent  interests.  Here  universalized 
goals  may  be  shaped  to  reflect  more  parochial  concerns.  Such 
W21S  the  case  when  the  Office  of  Education  liberalized  the  eligi- 
bility rules  for  the  granting  of  financial  aid  under  a  1972  program. 
Constituent  pressure  on  oversight  committee  members  had 
prompted  a  veto  threat  of  the  agency's  proposed  regulations. 
Agreement  was  finally  reached  because  all  parties  understood  that 
the  entire  program  was  in  jeopardy .^^ 

The  Results  In  sum,  the  impact  of  legislative  vetoes  has  varied  substantially. 
Summarized  not  only  with  the  institutional  target  of  review  (the  president  or 
an  agency)  and  with  the  congressional  site  of  review  (plenan.-  ses- 
sion and  leadership,  committee,  or  subcommittee),  but  also  with 
the  specific  variety  of  veto  applied  to  any  given  situation.  The 
structure  of  the  veto  device,  as  with  other  structural  arrange- 
ments, is  not  unimportant.   The  initiative  of  a  presidential  reor- 
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gani.zation  plan  that  will  take  effect  unless  both  houses  of  Congress 
vote  it  down  is  more  powerful  than  that  of  a  plan  that  may  be 
defeated  by  the  majority  of  only  one  house.  A  change  in  rules  to 
make  such  plans  amendable  during  the  committee  review  period 
blunts  "presidential  initiative  still  further  and  affords  greater  in- 
fluence to  the  reviewing  committees. 

Congressional  willingness  to  exercise  its  enacted  veto  review 
power  is  also  critically  relevant  to  the  impact  of  legislative  veto 
provisions.  Even  when  a  veto  effort  has  failed,  a  determined 
congressional  veto  review  can  influence  policy  outcomes,  as  in  the 
case  of  several  arms  sales  proposals.  When  Congress  has  not  dem- 
onstrated a  strong  intention  to  use  its  veto  power,  as  in  most  for- 
eign trade  and  war  powers  situations,  policies  have  not  been  af- 
fected. Where  agency-level  action  is  the  target  of  a  veto  threat, 
however,  far  less  congressional  investment  is  required  to  produce 
an  effect  on  policy  decisions.  Yet,  even  at  this  level  committee 
members  and  staff  must  exhibit  some  determination  to  oversee 
agency  actions  if  they  are  to  have  influence. 

In  addition,  legislative  vetoes  may  be  understood  to  have  dif- 
ferent effects  depending  upon  the  situations  in  which  they  are  ap- 
plied. The  insertion  of  legislative  vetoes,  of  whatever  sort,  as  a 
check  on  congressional  delegations  in  highly  visible  policy  areas 
where  technical  knowledge  is  inadequate  and  political  divisions 
run  deep  yields  far  different  results  than  the  application  of  vetoes 
to  less  highly  charged  issues.  In  the  one  the  appearance  of  decision 
may  be  assured  and  the  underlying  controversy  postponed.  In  the 
other  subcommittee  oversight  of  and  direct  involvement  in  agency 
decisions  may  be  markedly  enhanced.  Clearly,  no  single  substi- 
tute will  now  take  the  place  of  the  legislative  vetoes  apparently 
lost  to  the  Supreme  Court's  review. 

ASSESSING  THE  Proposed  substitutes  for  unconstitutional  varieties  of  the  legisla- 
ALTERNATIVES  live  veto  are  relatively  numerous.   Although  some  analysts  have 
suggested  such  measures  as  a  constitutional  amendment  to  undo 
The  Proposed  the  Chadha  decision,  most  consideration  is  being  given  to  legis- 
Substitures  lative  alternatives.    Among  these  is  the  report-and-wait  device 
which  requires  that  proposed  regulations  or  executive  actions  be 
reported  to  Congress  for  a  specified  period  prior  to  implementa- 
tion. The  inter\al  period  offers  time  for  Congress  to  revoke  or  alter 
the  proposals  through  the  normal  legislative  process.  Committees 
may  be  granted  authority  to  waive  or  extend  the  waiting  period, 
a  prerogative  which  could  strengthen  their  negotiating  position. 

Another  alternative  to  the  banned  measures  is  a  joini  resolution 
of  disapproval,  which  requires  a  majority  vote  of  both  houses  and 
presentment  to  the  president  in  order  to  negate  executive  branch 
or  independent  agency  proposals.  By  constitutional  design,  pres- 
idential rejection  of  this  "constitutional  veto"  would  be  returned 
to  Congress  where  two-thirds  majorities  could  carr>'  the  measure, 
nonetheless.  This  raises  the  unlikely  but  cumbersome  prospect  of 
a  veto  of  the  veto  of  a  veto.  However,  presidential  vetoes  of  joint 
resolutions  of  disapproval  would  be  unlikely  and,  as  additional 
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protection  from  presidential  rejection,  such  disapprovals  could  be 
attached  as  amendments  to  important  authorization  or  appropri- 
ation bills.  ,11.  ij 
The  joint  resolution  of  approval  is  yet  another  device  that  could 
promote  congressional  influence  in  executive  and  agency  policy- 
making. Executive  proposals  would  require  affirmative  action  by 
both  houses  of  Congress  and  presentment  to  the  president  before 
they  could  be  implemented.  When  applied  to  the  regulatory  pro- 
cess, "final  rules"  promulgated  by  the  agencies  could  be  treated 
as  mere  proposals  for  subsequent  congressional  action,  enhanced, 
perhaps,  by  procedures  that  would  command  speedy  congres- 
sional attention.                                                                     .     . 

A  nonbinding  two-house  resolution  expressing  the  majonty  sen- 
timent of  Congress  could  serve  to  encourage  presidential  deference 
to  congressional  views.  Such  resolutions  are  unlikely  to  be  ig- 
nored, either  bv  president  or  press.  In  order  that  comity  might 
prevail  between  the  branches,  and  in  view  of  other  policy  objec- 
tives, presidential  accession  to  congressional  will  expressed  in  this 
manner  is  more  probable  than  commonly  supposed. 

With  regard  to  agency  activities,  certain  informal  procedures 
based  on  the  established  relationships  with  oversight  committees 
would  probably  be  perpetuated.  The  congressional  practice  of  re- 
quiring agencies  to  obtain  prior  approval  from  their  oversight 
committees  for  certain  actions  is  widespread.  Though  sometimes 
specified  in  statutes,  committee  reports,  or  hearings,  these  direc- 
tives are  often  based  on  informal  "gentlemen's  agreements 
among  the  agencies  and  committees  involved.   Deference  to  com- 
mittee veto  power  is  so  ingrained  in  agency  behavior  that  it  is 
likely  to  continue,  especially  where  funding  is  involved  and  the 
committees  concerned  are  appropriations  subcommittees.  Faced 
with  the  annual  necessity  of  securing  appropriations  for  the 
agency  from  the  same  subcommittees,  an  agency  is  unlikely  to 
abandon  a  prior  approval  mechanism  regardless  of  its  question- 
able validity.  .     u      j        j 
In  the  House  of  Representatives  rules  changes  niight  be  adopted 
to  permit  consideration  of  "no  appropriations"  riders  barring 
agency  spending  to  enforce  a  particular  regulation  under  review. 
A  variation  of  this  procedure  would  permit  amendments  to  limit 
spending  only  after  an  agency's  authorizing  committee  had  voted 
to  disapprove  an  agency  action  or  regulation.  .  ,     ; 

Some  analysts  have  also  suggested  the  creation  of  special  select 
committees  to  review  proposed  presidential  actions  in  foreign  or 
military  affairs  or  to  coordinate  agency  regulations.  Such  com- 
mittees could  facilitate  presidential-congressional  communica- 
tions'and  regulatory  oversight  divorced  from  the  more  isolated 
and  parochial  subcommittee  jurisdictions. 

Finally,  Congress  always  has  the  option  of  xvithholding  delega- 
tions of  legislative  power  until  it  is  able  to  do  so  with  precision. 
It  may  also  extend  the  use  of  manifold  oversight  tools  already 
available  and  widely  used.  These  include  statutory-  techniques 
such  as  removing  express  areas  from  agency  regulatory  authority. 
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establishing  moratoriums  on  rulemaking  activities,  or  transferring 
regulatory  jurisdictions  from  one  agency  to  another.  They  also 
include  nonstatutory  techniques  such  as  the  initiation  of  investi- 
gations or  the  assertion  of  directives  in  committee  reports  and 
hearings  .^^ 

Compelling  If  in  attaching  veto  provisions  to  foreign  affairs  legislation  Con- 
Consulrorion  gress  meant  to  insure  its  regular  involvement  in  a  coherent  and 
deliberative  review  of  foreign  policy  decisions,  then  its  goal  has 
not  been  realized.  Replacement  of  these  veto  devices  with  similar, 
constitutionally  acceptable  alternatives  is  equally  unlikely  to 
achieve  such  a  goal.  The  legislative  vetoes  have,  however,  afforded 
Congress  negotiating  power  with  the  executive  on  specific  issues, 
and  Congress  can  reproduce  this  leverage  in  similar  situations. 

With  regard  to  the  two-house  arms  sales  veto,  for  example.  Con- 
gress successfully  used  the  device  to  modify  some  arms  sales  de- 
cisions while  at  the  same  time  members  avoided  other  arms  sales 
controversies  when  they  so  desired.  Furthermore,  the  veto  pro- 
vided national  media  opportunities  for  congressional  leaders  and 
individual  members.  Replacing  this  veto  with  either  joint  reso- 
lutions of  disapproval  or  nonbinding  concurrent  resolutions  might 
appear  to  weaken  congressional  ability  to  achieve  ever  these  lim- 
ited goals.  After  all,  a  joint  resolution  requires  the  president's 
signature  or  a  two-thirds  override  vote  to  be  binding  and  a  non- 
binding  resolution  is  just  what  the  name  implies — advice,  not  di- 
rection. However,  the  manner  in  which  Congress  actually  used  its 
arms  sales  veto  power  mitigates  these  concerns.  Congress  never 
exercised  the  concurrent  veto  to  reject  an  arms  sale  and  in  those 
■'instances  when  the  veto  was  used  to  initiate  negotiations,  the  pres- 
ident would  very  likely  have  made  concessions  anyway,  given  the 
determined  attitude  of  Congress. 

A  president's  willingness  to  involve  Congress  in  specific  arms 
sales  proposals  seems  to  stem  as  much  from  his  need  to  gain  ac- 
cepitance  for  controversial  sales  as  from  the  threat  of  a  legislative 
veto.  Since  there  is  mutual  advantage  to  the  negotiations.  Con- 
gress is  in  a  strong  position  to  bargain  for  a  gentlemen's  agreement 
obliging  the  president  to  debate  the  issues  and  to  respect  a  con- 
current resolution  of  disapproval.  A  relationship  built  on  such 
cooperation  and  mutual  advantage  is  far  more  likely  to  produce 
positive  results  than  the  adversarial  relationship  inherent  in  the 
design  of  the  veto  process. 

If,  however.  Congress  is  now  determined  to  develop  a  system  of 
regularized  participation  in  the  arms  sales  program  it  will  need 
to  devise  a  comprehensive  procedure' for  scheduling  arms  sales 
discussions  on  the  congressional  agenda  and  for  providing  Con- 
gress with  current  and  accurate  information  on  the  sales  under 
consideration.  Moreover,  members  require  such  information 
when  arms  sales  proposals  are  tentative,  not  after  an  American 
offer  has  been  finalized.-''  Setting  the  agenda  could  be  achieved 
through  imposition  of  a  joint  resolution  of  approval,  but  assuring 
the  timely  flow  of  arms  sales  information  is  a  far  more  compli- 
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catcd  objective.  Il  entails  an  enormous  increase  in  the  workload 
of  Congress  and  it  raises  questions  about  the  desirability  of  such 
deep  congressional  involvement  in  sensitive  foreign  policy  deci- 
sions.   " 

In  the  area  of  foreign  trade  and  aid.  Congress  has,  over  the  past 
decade,  gradually  resorted  to  other  means  than  the  legislative  veto 
.  to  control  presidential  authority.  These  measures  have  included 
congressional  approval  of  presidential  proposals  before  they  can 
become  effective  and  formal  presidential  certification  of  subject- 
nation  compliance  with  detailed  conditions.  For  example,  any 
agreements  permitting  nontariff  trade  barriers  negotiated  by  the 
president  with  foreign  nations  under  provisions  of  the  Trade  Act 
of  1974  require  ratification  by  passage  of  a  statute  (no  amend- 
ments permitted).  The  Trade  Act  also  requires  the  president  to 
certify  a  country's  full  compliance  with  freedom-of-emigration  re- 
quirements as  a  condition  of  granting  nondiscriminatory  treat- 
ment and  other  trade  benefits.  Similarly,  Congress  has  condi- 
tioned the  release  of  foreign  aid  funds  upon  specific  accomplish- 
ments of  the  nations  in  question  and  has  placed  ceilings  on  total 
aid  by  country  and  by  intended  use.  Judging  from  the  past  usage 
of  the  veto  provisions  in  foreign  trade  and  aid  cases,  a  joint  reso- 
lution of  disapproval  or  a  nonbinding  concurrent  resolution 
should  serve  adequately  as  substitutes.  Either  would  allow  Con- 
gress to  object  visibly  to  presidential  actions  and  either  would  also 
enable  Congress  to  choose  only  those  cases  in  which  it  wished  to 
be  involved. 

Congress  could  resort  to  a  joint  resolution  of  approval  if  it 
wanted  to  be  assured  of  ultimate  control  over  trade  and  aid  de- 
cisions. Recently,  the  House  Foreign  Affairs  Committee  chose  this 
route.  Moved  by  the  outcries  of  agricultural  interests  suffering 
severe  financial  burdens  as  the  result  of  President  Carter's  grain 
embargo  against  the  Soviets,  the  committee  ensured  that  similar 
future  actions  could  not  be  taken  without  positive  congressional 
support.  The  significant  flaw  in  such  an  approach  is  that  it  re- 
duces presidential  flexibility  in  difficult  foreign  policy  situations. 
Given  the  limited  variety  of  nonmilitan.'  options  available  to  a 
president,  as  well  as  the  reluctance  of  Congress  to  impose  burdens 
on  vocal  domestic  constituencies,  the  wisdom  of  any  widespread 
use  of  this  alternative  is  open  to  serious  question. 

Since  the  veto  provision  in  the  War  Powers  Resolution  has  never 
been  used  by  Congress,  there  seems  little  reason  to  replace  it.  Nev- 
ertheless, the  Senate  has  already  moved  to  amend  the  resolution 
so  that  Congress  can  force  immediate  withdrawal  of  troops  from 
hostilities  by  passage-of  a  joint  resolution  of  disapproval.  This 
substitute  will  probably  not  alter  Congress'  ability  to  influence 
troop  deployment.  In  fact,  legislators  have  acted  decisively  only 
in  response  to  strong  public  pressure,  and  they  are  ver\'  unlikely 
to  move  against  the  commander-in-chief  unless  spurred  to  do  so 
by  overwhel'ming  popular  sentiment.  Similarly,  a  president  is  un- 
likely to  veto  majority  bicameral  action  that  is  firmly  backed  by 
the  public.    There  are,  however,  sound  reasons  for  Congress  to 
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Strengthen  its  involvement  in  decisions  to  use  the  armed  forces. 
At  a  minimum  Congress  could  establish  a  body  within  its  own 
membership  to  receive  and  evaluate  the  sensitive  information  nec- 
essary to  forming  judgments  about  military  issues.^^ 

Protecting  Presidenfiol  The  only  major  presidential  planning  authority  subject  to  a 
Plons  congressional  veto,  and  still  in  effect,  concerns  the  imposition  of 
a  contingency  plan  for  gasoline  rationing.  The  one-house  resolu- 
tion of  disapproval  involved  here,  as  elsewhere,  is  not  easily  re- 
placed. There  is  no  precise  substitute.  However,  substitution  of 
a  joint  resolution  of  approval  would  protect  the  prerogatives  of 
eafh  chamber  while  making  difficult  the  imposition  of  so  drastic 
a  measure  as  nationwide  gasoline  rationing.  The  likelihood  of  a 
presidential  veto  would,  of  course,  be  nil. 

Any  revival  of  now-lapsed  presidential  authority  to  reorganize 
the  executive  branch  would  also  require  a  substitution  for  the  one- 
house  congressional  veto  check.  Legislation  concerning  presiden- 
tial reorganization  plans  could  require  an  affirmative  joint  reso- 
lution of  approval  for  adoption.  In  this  way,  the  particular  con- 
cerns of  each  house  would  be  protected,  but  the  president  would 
find  himself  in  the  difficult  position  of  having  to  bargain  for  sup- 
port from  both  houses  in  a  short  time  period.  A  less  demanding 
approach  would  permit  presidential  reorganization  plans  to  take 
effect  subject  to  a  joint  resolution  of  disapproval.  Congress  would 
ensure  its  role  by  requiring  annual  reauthorization  of  presidential 
authority  in  this  regard,  by  exempting  certain  agencies  from  re- 
organization plans,  and  by  proscribing  the  creation  or  dissolution 
of  departments. 

Influencing  Loss  of  the  one-house  veto  provision  to  review  and  occasionally 
Monogement  defeat  the  president's  proposals  to  defer  congressional  appropri- 
-  ations  has  been  regarded  as  a  serious  setback  for  legislative  control 
of  financial  management.  The  effect  of  the  one-house  veto  held 
oyer  presidential  deferrals  is  not  only  difficult  to  reproduce,  but 
complete  legislation  required  in  response  to  the  dozens  of  deferral 
proposals  submitted  by  the  chief  executive  each  session  is  onerous 
and  unduly  time  consuming.  Yet  virtually  ever>one  recognizes 
the  need  for  managerial  flexibility  to  create  spending  reserves  and 
to  withhold  disbursements  of  funds  that  could  not  or  should  not 
reasonably  be  spent. 

Perhaps  the  simplest  solution  is  not  to  replace  the  deferral  veto 
at  all.  Delaying  expenditures  of  appropriated  funds  was  an  au- 
thorized practice  for  many  years — with  no  veto  attached.  Until 
abused  during  the  Nixon  administration,  the  system  had  worked 
well.  In  addition.  Congress  has  recently  adopted  a  useful  and  con- 
stitutional alternative  to  the  deferral  veto — the  inclusion  of  de- 
ferral disapprovals  in  regular  and  supplemental  appropriations 
bills.  These  bills  have,  of  course,  gone  to  the  president  for  his 
signature  or  rejection.^*  However,  the  problem  of  extended  delays 
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in  financial  oversight  via  complete  legislation  remains.  Perhaps 
the  most  expeditious  means  of  accommodating  both  Congress  and 
the  chief  executive  in  this  matter  is  an  informal  agreement  be- 
tween the  parties  that  a  nonbinding,  single-house  resolution  to 
disapprove  deferrals  would  be  honored. 

FocJiitoring  Some  members  of  Congress  have  been  reluctant  to  delegate  broad 
Congressional  powers  to  agencies  when  the  veto  is  no  longer  available  to  serve 
Decision  as  a  constraint  on  agency  actions.  For  example,  after  a  House 
committee  reported  the  Consumer  Product  Safety  Commission 
(CPSC)  authorization  of  1983,  including  a  congressional  veto  just 
before  the  Chadha  decision,  one  of  the  most  consistent  proponents 
of  the  veto  suggested:  "if  that  decision  had  come  down  prior  to 
marking  up  this  bill,  the  . . .  committee  would  have  looked  very 
closely  at  the  delegations  of  authority  given  to  the  Consumer  Prod- 
ucts Safety  Commission  to  make  a  determination  as  to  whether  or 
not  you  wainted  that  broad  delegation  to  continue  without  the 
legislative  veto."^^ 

Nonetheless,  a  functional-  equivalent  to  the  now  unconstitu- 
tional varieties  can  be  found  in  the  joint  resolution  of  disapproval. 
Where  appropriate,  the  threat  of  a  presidential  veto  may  be  min- 
imized by  attaching  an  amendment  disapproving  a  specific  agency 
action  to  "must"  legislation  or  by  substituting  a  nonbinding  f~on- 
current  resolution  combined  with  the  addition  of  a  "no  appropri- 
ations" rider  to  pending  appropriations  legislation.  These  proce- 
dures offer  no  guarantee  that  policy  will  not  be  settled  at  the  com- 
mittee or  subcommittee  level. 

A  joint  resolution  of  approval,  on  the  other- hand,  would  neces- 
sitate plenary  action  by  both  chambers.  The  danger  of  widespread 
use  of  this  approach,  of  course,  is  that  the  congressional  agenda 
would  be  inundated  with  trivial  matters,  scheduled  by  outsiders. 
The  difficulty  of  selecting  among  these  alternatives  is  also  illus- 
trated by  House  floor  action  on  the  recent  CPSC  bill.  In  the  ab- 
sence of  either  time  or  inclination  to  abandon  the  symbol  of  broad- 
gauge  consumer' protection  in  favor  of  specific  statutory  targets 
and  standards,  the  House  attached  the  two  veto  substitutes  to  the 
bill.  The  selection  of  which  veto  device  should  appear  in  the  final 
act  was  left  to  the  conference  committee. 

No  one  knows  just  which  consumer  products  problems  (or  which 
issues  in  other  areas  of  broadly  delegated  legislative  power)  will 
attract  regulatory  attention  in  the  years  ahead.  It  seems  nonethe- 
less certain  that  initially  acceptable  symbols  will  be  reduced  to 
narrowly  defined  and  hotly  contested  issues  once  regulatory  pol- 
icies become  more  pointed  and  the  specific  costs  and  impacts  of 
the'regulations  are  known.  Difficult  choices  will  remain.  If  those 
choices  are  dependent  upon  joint  resolutions  of  approval,  they  will 
ultimately  be  made  in  the  voting  body  of  Congress  for  submission 
to  the  president.  Regujatory  agencies  operating  under  such  con- 
straints will  be  recast,  in  part,  as  "study  commissions"  which  will 
have  far  greater  ability  to  set  the  congressional  agenda.   Such 
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agencies  will  also  become  primary  initiators  of  legislation  for 
which  Congress  will  have  ultimate  and  inescapable  responsibility. 
Congress,  for  its  part,  particularly  if  such  joint  resolutions  are 
made  amendable,  will  regain  some  measure  of  its  original  role  as 
national  legislator. 

If,  instead,  such  choices  are  made  contingent  upon  joint  reso- 
lutions of  disapproval,  only  highly  visible  proposals  will  be  likely 
to  involve  the  full  voting  membership  of  Congress.  Less  visible 
regulations  would  probably  never  get  beyond  the  subcommittee 
level,  if  indeed  they  were  acted  upon  at  all.  As  was  jxjinted  out 
during  the  recent  debate  over  CPSC  veto  provisions,  "The  problem 
is  that  the  resolution  of  disapproval  which  a  Member  of  this  body 
might  introduce  would  be  referred  to  the  subcommittee  . . . ,  and 
there  is  a  strong  likelihood  that  if  the  [chairman]  liked  the  rule, 
and  did  not  like  the  resolution  of  disapproval,  this  House  would 
never  even  have  the  opportunity  of  expressing  itself  on  the 
matter."^" 

Use  of  congressional  veto  devices  to  synthesize  legislative  ma- 
jorities where  there  are  known  to  be  deep  underlying  policy  divi- 
sions does  not  avoid  the  "strains"  of  decision-making;  it  merely 
postpones  them,  possibly  at  some  considerable  cost  to  Congress. 
So  long  as  significant  controversy  regains,  it  matter:  little  what 
form  of  veto  mechanism  is  applied — affirmative  or  negative,  con- 
stitutional or  unconstitutional.  Moreover,  the  timing  of  each  re- 
turning conflict  and  the  terms  of  renewed  debate  are  determined 
by  the  delegated  agency,  not  by  Congress.  Parties  who  lose  in  veto 
reviews  simply  take  their  appeals  elsewhere:  to  the  appropriations 
process;  to  the  courts;  to  the  White  House;  or  to  the  press. 

The  substantially  weakened  FTC  used-car  rule,  for  example, 
could  hardly  be  said  to  create  an  onerous  burden  for  dealers.  They 
had  merely  to  list  major  known  defects  in  the  used  cars  they  of- 
fered for  sale.  Under  terms  of  the  regulation,  there  was  no  in- 
spection requirement,  and  dealers  could  disclaim  liability  for  any 
unknown  defects.  In  these  circumstances,  the  particular  window- 
sticker  lists  required  could  hardly  be  acclaimed  a  great  victory  for 
car  buyers  either.  Nonetheless,  both  dealers  and  consumer  ad- 
vocates acted  as  if  sizable  stakes  were  at  issue.  After  sustaining 
an  overwhelming  veto  favoring  the  dealers,  consumer  groups  im- 
mediately appealed  to  the  judiciary  and  to  the  public.  They  won 
at  law,  and  Congress  lost  decisively  in  the  communications  media. 
Newspapers  and  television  stations  headlined  a  Congress  that  had 
"knuckled  un4er"  to  powerful  dealership  interests.  Long  and 
prominently  featured  lists  correlated  campaign  contributions  of 
auto  dealer  political  action  committees  with  member  votes  on  the 
veto.  Arguably,  it  would  have  been  much  more  straightforward 
and  far  less  costly  for  Congress  to  have  set  its  own  targets  for  FTC 
regulation  in  the  first  place.  Shortly  thereafter,  when  the  FTC 
submitted  its  regulations  on  funeral  homes  and  children's  televi- 
sion advertising.  Congress  evidenced  little  interest  in  a  repeat  per- 
formance. The  aftermath  of  the  FTC  veto  implies  the  common 
result  that  as  public  interest  or,  for  that  matter,  generalized 


Afur  the  Congressional  Velo 


955 

369 


congressional  interest  in  an  issue  abates,  plenary  oversight  of  new 
regulations  reverts  to  committee. 

Ensuring  Comminee  A  report-and-wait  strategy  can  serve  much  the  same  function  as  a 
Influence  veto  with  regard  to  oversight  of  agency  rulemakmg  or  planning. 
Agencies  have  commonlv  responded  to  committee  objections  by 
revising  their  proposals  in  accord  with  the  wishes  of  their  congres- 
sional overseers."  Nonetheless,  the  joint  resolution  of  disapproval 
is  actually  the  most  precise  replacement  for  a  congressional  veto 
intended  to  enhance  committee  influence  over  established  agen- 

Two  examples  from  the  Department  of  Housing  and  Urban  De- 
velopment make  it  clear  that  a  potential  joint  resolution  of  dis- 
approval may  offer  committee  leverage  over  agency  rulemaking 
that  is  just  as  powerful  as  the  veto  devices  now  constitutionally 
prohibited.   As  the  result  of  an  intense  lobbying  effort  by  repre- 
sentatives of  the  masonry  industr>'  who  were  resisting  new  con- 
struction standards,  a  resolution  of  disapproval  was  introduced  in 
the  House  that  triggered  a  90-day  waiting  period  as  required  by 
the  Housing  and  Community  Development  Amendments  ot  1978. 
This  and  subsequent  maneuvers  made  it  possible  for  masonry  in- 
terests to  escape  imposition  of  the  new  standards  for  two  building 
seasons  before  the  rule  could  be  implemented.   About  the  same 
time  HUD  issued  its  fair  housing  rule  to  comply  with  equal  op- 
portunity requirements.  A  resolution  of  disapproval  was  used  to 
insure  an  airing  of  constituent  concern  that  preferences  for  local 
residents  would  not  be  honored  in  HUD-subsidized  "Section  8 
housing.    Even  though  the  regulation  did  nothing  to  jeopardize 
the  concept  of  "local  preference"  in  admissions  to  the  program, 
HUD  withdrew  the  fair  housing  rule  in  order  to  get  on  with  the 
bulk  of  its  regulatory  program.  It  was  not  reintroduced. 

At  first  gla'nce  the  veto  may  seem  to  endow  committees  with 
power  unencumbered  bv  responsibility.  While  the  agencies  ap- 
pear to  bear  responsibiUtv  for  the  development  of  policies  and 
pro-'rams  congressional  committees  wield  authority  over  imple- 
mentation. Uftimately.  at  least  in  a  legal  sense.  Congress  cannot 
so  easilv  escape  its  responsibility.  If  agencies  are  deflected  h-om 
their  statutory  mandates  bv  committee  negotiations,  the  respon- 
sibility for  such  alterations  will  be  deferred  to  upon  judicial  re- 
view. The  tradeoff  for  such  a  process  is  to  render  impotent  agency 
decision-making  requirements  based  upon  fairness,  openness,  rea- 
soned decision,  and  substantial  evidence,  requirements  that  have 
been  developed  by  the  judiciar>'.  and  by  Congress,  over  a  number 

°  Should  Congress  become  dissatisfied  with  the  devolution  of  reg- 
ulatory policymaking  to  the  secrecy  of  the  committee  anteroom 
environments,  resurrection  of  a  "constitutionalized"  veto  will  not 
correct  the  situation.  Here  the  special  select  committee  approach 
to  centralized  congressional  review  of  proposed  agency  regula- 
tions holds  far  greater  promise  for  alerting  Congress  to  regulator>' 
duplication  and  overlap  and  to  ultra  vires  bureaucratic  acts.  -  In 
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addition,  such  a  select  committee,  if  properly  staffed,  could  offer 
a  counterweight  to  the  centralized  and  powerful  regulatory  review 
program  undertaken  by  the  Reagan  administration's  Task  Force 
on  Regulatory  Relief  and  the  Office  of  Management  and  Budget." 


CONCLUSION  The  congressional  veto,  in  the  various  forms  and  contexts  of  its 
application,  has  had  different  results  both  for  policymaking  and 
for  policy.  Curiously,  the  veto  has  accomplished  few  if  any  of  the 
goals  promoted  in  the  slogans  of  its  sponsors.  In  part  it  is  simply 
another  device  for  traditional  administrative  oversight;  yet  it  has 
also  been  a  powerful  means  to  facilitate  some  manner  of  congres- 
sional decision  and  delegation.    Functional  replacements  for  the 
abolished  vetoes  will  likely  be  varied  as  well.  Being  "the  first  one 
out  of  the  bag"-*^  with  a  generic  substitute  for  vetoes  lost  in  the 
Chadha  decision  may  be  good  politics  but  mistaken  policy. 
Clearly  the  veto's  multiple  effects  argue  against  application  of  a 
generic  veto  of  any  sort.  The  adoption  of  a  required  joint  resolu- 
tion of  approval,  for  example,  might  be  a  useful  device  to  postpone 
congressional  decision  on  the  specifics  of  particular  programs. 
But  applied  to  prolific  regulation  writers,  such  as  the  Department 
of  Education,  EPA,  and  HUD,  Congress  would  be  inundated  by  the 
required  affirmative  passage  of  voluminous  and  highly  detailed 
legislation.  By  the  same  token,  generic  application  of  ~  joint  res- 
olution of  disapproval  not  only  fails  to  protect  the  interests  of  any 
one  chamber  of  the  Congress  upon  review  but  it  also  encourages 
the  tendency  to  allow  critical  decisions  to  gravitate  to  committee 
or  subcommittee  without  plenary  review  by  either  chamber.  Fur- 
thermore, since  legislative  vetoes  applied  to  presidential  war 
powers  and  foreign  aid  yielded  insignificant  results,  constitutional 
replacements  for  them  are  unnecessary.  The  need  to  address  other 
congressional  concerns — adequate  presidential  consultation  and 
communication — seems  far  more  pressing. 
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The  Chairman.  Mr.  Gilmour. 

STATEMENT  OF  ROBERT  S.  GILMOUR,  PROFESSOR  OF  POLITICAL 
SCIENCE,  UNIVERSITY  OF  CONNECTICUT 

Mr.  Gilmour.  Mr.  Chairman,  it  is  a  special  pleasure  for  me  to 
appear  before  this  committee  today,  particularly  because,  as  a 
former  Floridian,  Senator  Pepper  was  well  known  to  our  house- 
hold. 

The  Chairman.  Thank  you. 

Mr.  Gilmour.  The  legislative  vetoes  that  have  been  discussed 
here,  and  the  statutes  now  proposed  for  that  matter,  seem  to  me  fit 
into  the  broader  context  of  what  we  have  long  referred  to  as  "the 
regulatory  problem."  In  fact  there  seems  to  be  suprisingly  little 
change  since  the  committee  looked  at  regulatory  problems  some  5 
years  ago.  People  still  complain  about  too  many  regulations,  regu- 
latory conflict,  and  difficulties  of  the  sheer  burden  of  regulations. 

There  is  one  major  change  that  has  taken  place,  however.  That  is 
one  that  has  already  been  talked  about  to  some  extent  earlier 
today.  I'm  referring  to  the  imposition  of  central  regulatory  review 
in  the  Office  of  Management  and  Budget.  There  are  precursors,  but 
this  administration  has  markedly  changed  the  process  of  regulato- 
ry oversight  by  the  President.  In  doing  so,  it  has  significantly  re- 
duced the  level  of  new  regulation.  While  this  is  important,  it  has 
also  put  Congress  at  something  of  a  disadvantage  vis-a-vis  the  Pres- 
idency. 

Here  we  are  talking  about  a  struggle  between  the  branches.  The 
Presidency  has  a  tool  that  Congress  does  not  have  and  has  not  had. 
The  0MB  has  15  percent  of  its  staff  now  involved  in  regulatory 
review.  It  has  been  able  to  give  rather  serious  attention  to  regula- 
tions that  have  been  submitted  by  executive  agencies  and,  under 
the  Paperwork  Reduction  Act,  by  the  independent  agencies  as  well. 
Since  1981,  there  have  been  significantly  fewer  new  regulations 
and  that  reduced  level  of  regulatory  activity  continues. 

There  are  legal  problems  concerning  regulatory  review  in  0MB 
that  have  already  been  raised  in  the  law  journals.  There  is  a  sepa- 
ration-of-powers  problem  and,  perhaps  more  immediately,  an  Ad- 
ministrative Procedure  Act  problem  as  to  the  fairness  of  highly  le- 
veraged Presidential  involvement  with  those  who  would  make  reg- 
ulations. This  is  the  so-called  ex  parte  contact  problem.  There  is 
also  the  cost-benefit  test  or  cost-effectiveness  test  imposed  on  the 
regulatory  process  by  Executive  order. 

My  own  sense  of  this,  in  review  of  the  case  law  in  related  areas, 
is  that  it  is  likely  OMB's  review  of  regulations,  the  Executive  order 
itself,  will  be  found  to  be  constitutional  and  legal.  That  really 
doesn't  change  the  fact,  though,  that  Congress  will  continue  to  be 
at  a  disadvantage  even  if  it  reintroduces  a  constitutionalized  ver- 
sion of  the  legislative  veto.  This  may  be  very  expedient,  but  it 
doesn't  address  the  real  problems  of  regulation  that  remain. 

Veto  in  any  form  is  still  negative.  It  takes  away  policy  when  an 
actual  veto  is  voted.  It  doesn't  add  policy.  It  is  still  decentralized. 
The  veto  replacements  that  are  proposed— the  generic  veto  pro- 
posed in  the  Lott  and  Grassley  bills  and  others— would  still  rest 
with  the  subcommittees.  Unless  there  are  large  and  highly  visible 
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issues,  activity  would  take  place  at  the  subcommittee  level.  There 
is  no  centralized  congressional  review  or  coordination. 

I  know  Congress  has  not  in  the  past  been  very  responsive  to  the 
idea  of  any  central  committee  or  single  congressional  authority 
that  would  review  regulations,  but  unless  that  happens  there  is  a 
tilt  toward  the  Presidency  on  the  matter  of  regulatory  control. 
That  tilt  would  continue. 

It  is  clear  that  a  very  significant  regulatory  power  that  has  been 
put  into  effect  by  Presidential  order.  At  the  very  least  it  seems  to 
me  that  the  power  of  central  review  of  regulations  by  0MB  ought 
to  be  set  by  statute,  not  left  to  the  latest  in  a  string  of  Executive 
orders  issued  by  the  President. 

Thank  you. 

The  Chairman.  Thank  you  very  much,  Professor. 

[Publication  titled:  "The  Congressional  Veto:  Shifting  the  Bal- 
ance of  Administrative  Control,"  submitted  by  Prof.  Robert  S.  Gil- 
mour  follows:] 
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SHIFTING  THE  BALANCE  OF 
ADMINISTRATIVE  CONTROL 


During  the  past  decade,  hundreds  of  provisions  have  been  enacted 
by  Congress  giving  that  body  some  form  of  control  over  the  projects 
and  regulations  of  federal  agencies.  Pressures  for  more  far-reaching 
measures  of  this  sort,  including  a  proposal  to  vest  Congress  with  a 
veto  of  all  regulations  promulgated  by  federal  agencies,  have 
intensified  debate  on  both  the  constitutional  merits  and 
administrative  wisdom  of  the  congressional  veto  process.  These 
measures  are  exerting  considerable  effect,  delaying  the  decisions  of 
Abstract  the  agencies,  reshaping  the  regulatory  process,  and  increasing  the 
direct  congressional  role  in  setting  administrative  agendas  and 
substantive  policies.  The  result  is  a  transfer  of  administrative 
power  to  the  more  than  200  standing  committees  and 
subcommittees  of  the  Congress — and,  significantly,  to  their  staffs. 
This  transfer  has  served  to  impede  the  executive  chain  of  command, 
to  diminish  the  role  of  independent  regulatory  agencies  as  experts 
in  their  respective  fields,  to  devalue  judicial  review  of  agency 
action,  and  to  reduce  the  accountability  of  the  affected  agencies. 


A  NEW  TREND  During  the  past  decade,  Congress  gradually  has  enacted  a  sweep- 
ing change  in  its  traditional  relationships  with  executive  agencies 
and  independent  regulatory  commissions.  Accompanied  by  sur- 
prisingly little  fanfare,  Congress  has  adopted  some  555  provisions 
in  335  federal  statutes  requiring  congressional  review  of  agency 
plans,  projects,  and  regulatory  rule-making.  In  1978  alone.  Con- 
gress enacted  38  provisions  in  24  acts,  authorizing  explicit  con- 
gressional or  committee  approval  or  disapproval  of  executive 
branch  proposals.'  In  1980,  a  single  new  law,  the  Energy  Security 
Act,  added  over  20  new  legislative  veto  provisions  in  a  variety  of 
forms.  Variously  known  as  legislative  or  congressional  "veto" 
provisions,  or  as  "come-into-agreement"  and  "report-and-wait" 
requirements,  these  increasingly  common  forms  of  congressional 
oversight  invariably  vest  Congress  with  closer  legislative  scrutiny 
of  agency   actions.   This   piecemeal   reform   has   quietly   altered 
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relations   among  the   three  branches  of  government   and  has 
changed  fundamentally  the  process  of  regulatory  decision-making. 

Historically,  most  congressional  veto  and  report-and-wait  limi- 
tations were  placed  on  specific  plans  and  projects.  More  recently, 
veto  provisions  in  numerous  statutes  have  required  all  regulations 
or  proposals  generated  by  some  specified  agency  to  be  routed  to 
Congress  or  to  particular  committees  for  review  before  being 
adopted.  The  Federal  Election  Campaign  Act  Amendments  and  the 
Education  Amendments  of  1974,  the  Presidential  Recordings  and 
Materials  Preservation  Act  of  the  same  year,  the  Energy  Policy  Act 
of  1975,  the  Housing  and  Community  Development  Act  and  the 
Natural  Gas  Policy  Act  of  1978,  the  Education  Act  of  1979,  and  the 
FTC  Improvements  Act  of  1980  all  provide  examples  of  such  review 
provisions.  In  each  of  these  cases,  too,  Congress  has  availed  itself  of 
the  review  provisions.  The  significant  shift  in  focus  of  recent  acts  is 
not  only  from  individual  projects  to  the  regulatory  process  but  also 
from  the  presidential  and  departmental  level  to  the  individual 
agencies.  Some  observers  are  now  complaining  that  Congress  is 
attempting  to  "second  guess"  administrators  by  "boring  below  the 
waterline"  of  the  executive  branch  management  structure.^ 

During  the  past  several  sessions  of  the  Congress,  legislative  veto 
riders  have  been  added  to  innumerable  bills,  and  serious  attention 
has  been  given  to  proposals  such  as  House  Resolution  1776  that 
would  submit  all  agency  "rules"  to  the  congressional  veto  review. 
According  to  its  prime  sponsor,  the  bill  would  vest  the  exercise  of  • 
regulatory  power  in  "the  elected  representatives  of  the  people  [not] 
the  unelected  bureaucrats."^  A  Circuit  Court  of  Appeals  denuncia- 
tion of  the  congressional  veto  as  a  violation  of  Article  1  of  the 
Constitution,  handed  down  in  January  1982,  has  had  little  inhibit- 
ing effect.*  Less  than  two  months  after  the  Court  decision,  the 
Senate  unanimously  voted  to  extend  a  two-house  veto,  without 
presidential  review,  over  most  regulations  issued  by  executive  and 
independent  agencies.  Notv^thstanding  pending  appeals  before 
the  Supreme  Court  on  the  veto's  constitutionality,  Senate  propo- 
nents of  the  device  successfully  argued  the  need  for  Congress  to 
reclaim  its  delegated  power,  on  grounds  that  bureaucrats  often 
misinterpret  the  intent  of  congressional  policies. 

No  end  to  this  debate  is  yet  in  sight. ^  Even  if  the  major  cases 
currently  under  review  create  a  basis  for  addressing  the  most 
important  constitutional  issues,  there  is  little  likelihood  that  all 
varieties  of  the  veto  will  be  prohibited.  The  Court  of  Appeals 
decision  in  January  1982,  for  example,  dealt  with  a  case  in  which  a 
single-house  veto  would  have  been  enough  to  set  aside  the  rule- 
making action  of  the  Federal  Energy  Regulatory  Commission. 
Although  this  variety  of  the  veto  failed  to  pass  constitutional 
muster,  the  Court  commented  in  passing  that  "a  legislative  review 
mechanism  permitting  a  rule  to  be  repealed  by  a  joint  resolution 
presented  to  the  President  would  present  no  constitutional  prob- 
lems." Similarly,  the  numerous  statutory  report-and-wait  provi- 
sions, requiring  agencies  to  submit  regulations  to  Congress  for  a 
period   of  review   prior   to   their   effective   dates,   has   troubled 
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analysts;  but  none  has  suggested  that  this  procedure  is  constitu- 
tionally improper. 

Apart  from  the  constitutional  debate,  little  attention  has  been 
devoted  to  the  impact  of  the  legislative  veto  on  the  process  of 
administration,  particularly  to  vetoes  levied  against  proposed 
agency  regulations.  Insofar  as  these  effects  have  been  debated  by 
advocates  and  opponents  of  the  veto  in  Congress,  there  has  been 
tacit  agreement  on  at  least  the  general  results  of  the  process:  delay 
of  administrative  action  and  a  restructuring  of  the  regulatory 
process  to  permit  an  increased  legislative  role  in  administrative 
decision-making.  The  adversaries  have  disagreed  on  the  expected 
consequences  of  these  outcomes,  especially  how  they  might  affect 
the  responsiveness  and  accountability  of  federal  agencies. 

The  number  of  actual  veto-sanctioned  reviews  is  still  limited, 
yet  experience  with  this  process  already  reveals  striking  changes  in 
the  characteristic  pattern  of  administrative  decision-making. 
Where  veto  reviews  have  been  seriously  pursued,  congressmen  and 
their  staffs  have  become  directly  involved  in  the  details  of  regulat- 
ory decision-making,  substantially  altering  the  agency's  control  of 
the  process  and  affording  new  access  by  special  interest  groups. 
The  process  of  decision-making  has  been  changed  from  one  that 
emphasized  open  participation  and  maintenance  of  a  complete 
and  reviewable  record  to  one  of  closed-door,  off-the-record  negoti- 
ations between  the  agencies  and  individual  congressmen,  together 
with  their  staffs.  The  responsiveness  of  the  agencies  to  particular 
constituencies  has  undoubtedly  increased,  but  the  resulting  bal- 
ance between  the  public  interest  and  the  rights  of  the  regulated  has 
been  altered  considerably. 

THE  MECHANICS  OF  The  congressional  veto  comes  in  three  generic  types.* 

VETO  CONTROL  The  first  is  a  negative  procedure  allowing  a  specified  period  of 
time,  usually  30,  60,  or  90  days,  for  the  majority  vote  of  one  or  both 
houses — in  some  cases,  even  a  committee  alone — to  exercise  a  veto 
of  a  proposed  agency  project  or  regulation.  The  Immigration  and 
Nationality  Act's  provision  for  a  one-house  veto  to  override  an 
attorney  general's  decision  to  suspend  deportation  of  an  alien  is  an 
example  of  the  negative  procedure.  It  is  also  precisely  the  form  of 
veto  declared  unconstitutional  by  the  Ninth  Circuit  Court  of 
Appeals,'  which  was  sent  forward  to  the  Supreme  Court  on  appeal 
in  the  1982  term.  A  variation  of  this  design  frequently  offered  by 
one  of  Congress'  leading  proponents  for  the  congressional  veto 
provides  a  so-called  "one-and-a-half  house  veto."  Here,  in  the 
event  one  chamber  vetoed  an  agency  proposal  within  60  days  of  its 
presentation,  the  other  house  could  vote  down  the  action  of  the 
first  within  an  additional  30  days,  or  take  no  action  and  allow  the 
veto  to  stand. 

A  second  form  of  congressional  veto,  less  common  than  the  first, 
requires  affirmative  legislative  action  before  an  agency  proposal 
can  go  forward.  Typically,  the  agency  must  lay  its  proposea  plans 
or  regulations   before   Congress  or   before   two  or   more   of  its 
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committees  for  a  specified  period  of  time.  During  this  period  the 
designated  committees,  or  Congress  itself,  must  affirmatively 
resolve  to  authorize  the  agency  propositions;  otherwise,  they  will 
not  take  effect.  For  example,  the  Federal  Energy  Administration  is 
required  to  develop  energy -conserving  construction  standards  that 
are  in  turn  submitted  to  Congress  for  review.  Before  any  such 
standards  can  be  enforced,  a  resolution  of  approval  must  be  voted 
by  both  houses  of  Congress  within  90  days  after  submission. 

The  final,  deliberative,  form  of  congressional  veto  is  in  effect  a 
"report-and-wait"  or  "laying-by"  procedure  in  which  specified 
agency  proposals  are  required  to  be  routed  to  Congress  for  a 
statutory  review  period.  In  the  absence  of  contradictory  legislative 
action  through  the  ordinary  lawmaking  process,  the  agency  pro- 
posal takes  effect  at  the  end  of  the  period.  One  example  of  this 
variety  is  a  veto  over  the  regulations  of  the  Department  of  Housing 
and  Urban  Development,  promulgated  under  authority  of  the 
Housing  and  Community  Development  Act  Amendments  of  1978. 
In  this  case,  a  veto  requires  the  resolution  of  both  houses  of 
Congres.s,  as  well  as  presidential  consideration.  It  may  be  argued 
that  the  mere  delay  of  an  effective  date,  during  which  Congress  has 
the  opportunity  to  rescind  or  amend  the  agency  proposal  through 
the  ordinary  process  of  legislation,  is  not  a  veto  at  all.  However, 
where  Congress  calls  back  for  legislative  review  an  executive 
action  taken  pursuant  to  authority  that  the  Congress  had  delegated 
previously,  the  process  that  follows  constitutes  the  functional 
equivalent  of  a  congressional  veto.  On  objection  of  a  committee, 
the  initiating  agencies  almost  invariably  suspend  or  modify  the 
action  in  response  to  the  committee's  observations.' 

DELAY  AND  Regardless  of  form,  the  addition  of  legislative  veto  provisions 
UNCERTAINTY  inevitably  results  in  delays  and  increased  uncertainty  for  those 
who  are  affected  by  agency  projects  and  regulatory  decisions, 
including  the  agencies  themselves.  Where  delay  is  the  resuh, 
proponents  of  the  congressional  veto  argue  that  the  delay  is 
entirely  in  keeping  with  the  purpose  of  the  veto  to  prevent  hasty 
and  unwarranted  executive  action.  But  administrative  proposals 
are  rarely  developed  in  a  vacuum  and  issued  on  the  spur  of  the 
moment.  A  former  deputy  director  of  the  Office  of  Management 
and  Budget  explains: 

In  many  cases,  it  takes  agencies  2  or  3  years  to  promulgate  a  rule, 
especially  rules  involving  complex  technical  issues  such  as 
hazardous  wastes,  carcinogens,  environmental  pollution. 
Agency  rule-making  records  can  run  into  tens  of  thousands  of 
pages.  The  legislative  veto  process  would  occur  after  the  rule- 
making and  before  a  process  of  judicial  review  that  may  well 
take  additional  years  ."* 

The  rejoinder  to  observations  such  as  these  is  that  an  adminis- 
trative process  taking  years  to  complete  could  hardly  be  affected 
seriously  by  an  additional  few  months'  delay.  Experience  indi- 
cates,  however,   that   delays   occasioned  by   congressional   veto 
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procedures  may  be  substantially  greater  than  those  prescribed  by 
the  various  statutes.  For  example,  rules  promulgated  by  the 
Federal  Elections  Commission  are  subject  to  review  for  a  period  of 
30  legislative  days,  during  which  either  house  may  veto  the  rules. 
On  August  1 ,  1975,  the  FEC  proposed  a  rule  that  was  vetoed  by  the 
House  under  this  procedure  on  October  22,  1975.  In  August  1976, 
the  FEC  promulgated  new  rules.  Yet  Congress  adjourned  sine  die 
before  30  legislative  days  had  transpired,  and  the  regulations 
could  not  be  implemented  until  1977.'"  The  Federal  Trade  Com- 
mission's rules  governing  the  use  of  games  of  chance  in  the  grocery 
and  gasoline  retailing  trades  were  similarly  delayed  for  a  year 
under  ?  calender  established  by  the  FTC  Improvements  Act  of 
1980.  In  this  instance,  ironically,  the  changes  were  designed  to 
reduce  the  industry's  burdens  of  compliance  by  modifying  the 
public  notice  and  record-keeping  requirements  of  the  original  rule. 
In  some  cases,  administrators  could  find  themselves  caught 
between  congressional  review  delays  and  contempt  citations  is- 
sued by  the  courts  to  enforce  timetables  specified  in  the  statutes. 
The  Federal  Water  Pollution  Act  of  1972  offers  such  a  potential.  In 
other  situations,  administrators  may  be  caught  between  veto 
reviews  and  funding  deadlines.  This  has  caused  particular  difficul- 
ties for  agencies  that  distribute  grants-in-aid.  At  the  time  the 
Education  Department's  regulations  were  vetoed  in  1980,  more 
than  440  grant  applications  were  in  preparation  or  pending  which 
had  been  prepared  under  the  departmental  regulations  then  under 
review.  The  Secretary  of  Education  testified  that  applicants  were 
faced  with  the  need  to  make  their  own  hiring  decisions  and  other 
preparations  before  the  onset  of  the  school  year:  "If  we  had 
amended  the  regulations  and  reopened  the  competition,  no  orderly 
planning  process  would  have  been  possible.  In  fact,  it  is  very 
unlikely  that  we  could  have  made  awards  before  the  end  of  the 
fiscal  year,  when  funds  would  have  expired."" 

VETO  REVIEW  AND  Whatever  their  position  in  the  legislative  veto  debate,  participants 
AGENCY  RULE-AAAKING  agree  that  enactment  of  the  veto  will  work  profound  changes  in  the 
informal  process  of  agency  rule-making,  which  relies  heavily  on 
the  solicited  comment^  of  interested  parties. 

As  defined  by  Section  553  of  the  Administrative  Procedure  Act 
(APA),  rule-making  agencies  must  notify  interested  persons  and 
provide  them  the  opportunity  to  submit  written  views.  No  pro- 
posed regulation  can  take  effect  until  after  at  least  a  30-day 
waiting  period,  which  begins  with  the  appearance  of  the  proposal 
in  the  Federal  Register.  In  practice,  agencies  commonly  provide  a 
second  round  of  notice  and  opportunity  for  comments  after  the 
formal  requirements  have  been  fulfilled.  This  addition  is  largely 
the  result  of  increasing  pressure  from  appellate  courts,  which  have 
demanded  that  the  agencies  take  a  "hard  look"  at  the  problems 
facing  regulated  and  protected  interests.'^ 

Although  the  period  of  notice  prescribed  by  law  does  offer 
citizens  and  organizations  the  chance  to  express  views  on  proposed 
regulations,  it  does  not  require  the  agency  to  take  serious  note  of 
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the  comments  submitted.  The  principal  congressional  proponent 
for  the  veto  approach  argues,  therefore,  that  "the  purpose  of  the 
congressional  veto  is  to  .  .  .  see  that  the  public  is  given  an  input, 
through  (its)  elected  representatives,  in  the  promulgation  of  ad- 
ministrative" rules  and  regulations."" 

The  difficulty  with  the  proposition  that  congressional  veto 
reviews  will  increase  participation  of  the  public  lies  in  the  identity 
of  those  most  likely  to  come  forward  within  the  limited  time 
available.  The  public  most  likely  to  take  timely  notice  of  an 
unfavorable  regulatory  proposal,  to  understand  its  implications, 
and  to  articulate  its  objectives  with  enough  clarity  and  force  to  be 
intelligible  to  Congress  are  those  interests  that  can  support  ongo- 
ing lobbyist  activities  and  maintain  continuous  contacts  with 
legislators  and  their  staffs.  These  are  the  groups  that  receive  an 
additional  and  critical  point  of  legislative  access  as  the  result  of 
congressional  veto  reviews.  For  examples,  when  HUD's  oversight 
committee  in  the  House  reviewed  the  department's  thermal  insu- 
lation standards  in  early  1979,  the  committee  and  individual 
members  were  inundated  with  complaints  against  the  standards 
from  the  American  Brick  Institute  and  other  organized  interests  of 
the  masonry  construction  industry.  The  veto  campaign  mounted 
by  the  industry  appeared  to  a  particularly  close  staff  observer  as 
"one  of  the  most  intense  lobbying  efforts"  he  had  witnessed.'* 

One  argument  that  is  frequently  advanced  in  favor  of  the 
across-the-board  application  of  the  veto  is  that  it  is  needed  to  curb 
bureaucratic  lawlessness  and  to  ensure  that  regulations  are  faith- 
ful to  statutory  intent.  However,  experience  with  veto  reviews  thus 
far  demonstrates  that  they  are  largely  used  by  congressmen  in 
response  to  constituent  complaints,  and  that  the  typical  objectives 
are  to  secure  changes  in  or  retreats  from  previously  adopted 
policies.  Recently,  for  example,  when  HUD  attempted  to  put 
regulatory  teeth  in  a  clear  congressional  mandate  proscribing 
discrimination  in  federally  funded  housing,  developers  and  subur- 
ban housing  authorities  were  quick  to  complain.  Under  the  veto 
procedure  applied  to  HUD's  programs,  a  resolution  of  disapproval 
was  introduced  almost  immediately.  Rather  than  do  battle  at  the 
risk  of  losing  its  entire  package  of  regulations  for  Section  8 
housing,  HUD  simply  withdrew  its  proposed  "equal  opportunity" 
regulations.  As  to  arguments  that  HUD's  proposals  ventured  be- 
yond the  law,  counsel  for  the  National  Leased  Housing  Association 
testified  that  the  association  had  "filed  some  very  legalistic  com- 
ments on  the  regulations"  in  an  effort  to  demonstrate  that  the 
proposed  rules  exceeded  HUD's  statutory  authority  in  at  least 
some  respects.  "The  reviewing  committee  couldn't  have  been  less 
interested  in  these  points  because  .  .  .  [t]hey  wanted  to  go  into  [the 
equal  opportunity]  area  .  .  .  which  probably  would  not  have  been 
caught  in  a  strict  statutory  authority  net.""  In  fact,  all  of  the 
available  case  studies  of  congressional  veto  efforts  describe  re- 
views "primarily  based  on  policy,"  despite  the  fact  that  Congress' 
self-defined  role  was  limited  to  reviewing  the  agencies'  "confor- 
mity with  statutory  purpose."" 
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REVISING  Under  the  present  administration,  rule-making  by  federal  agencies 
ADMINISTRATIVE  has  declined  substantially.  But  if  agency  performances  during  the 
AGENDAS  AND  late  1970s  offer  any  future  guide,  the  volume  of  regulations  that 
WORKLOADS  could  be  scheduled  automatically  for  the  congressional  review  is 
staggering:  roughly  10,000  regulations  per  year,  filling  some 
60,000  pages  of  the  Federal  Register  annually.  Virtually  no  one 
expects  Congress  to  review  all  or  even  a  very  large  percentage  of 
such  rules;  yet  the  adoption  of  a  generic  veto  of  all  agency- 
promulgated  regulations  would  widen  the  agendas  of  oversight 
committees  to  include  the  possibility  of  a  review  of  every  rule.  The 
introduction  of  a  "resolution  of  disapproval"  by  any  member 
would  trigger  the  process  in  earnest.  Accordingly,  regulatory 
agencies  would  have  to  worry  about  the  timing  of  proposed 
regulations  in  order  to  reduce  the  risk  of  major  delays  imposed  by 
the  congressional  calendar.  The  problem  of  timing  would  be 
particularly  acute  in  those  cases — so  far,  few  in  number — in  which 
the  Congress  must  take  affirmative  action  if  any  regulations  are  to 
become  effective. 

Unsynchronized  agency  rule-making  risks  the  so-called  "pocket 
veto."  This  occurs  when  insufficient  review  days  are  allowed 
between  the  time  of  agency  submission  and  the  end  of  session.  This 
is  precisely  what  halted  FTC's  used-car  warranty  rule  in  1981, 
when  the  first  session  of  the  97th  Congress  adjourned  one  day  short 
of  the  required  90-day  review  period.  HUD  now  openly  reports  that 
it  is  "planning  [its]  regulatory  process  around  Congressional  reces- 
ses and  adjournments."" 

Because  of  the  potential  volume  of  reviews  required  by  a  generic 
veto,  the  increase  in  the  congressional  workload  has  occasioned  a 
good  deal  of  concern.  In  veto  reviews  thus  far,  committee  chairmen 
have  designated  members  of  the  staff  to  do  the  actual  monitoring 
of  agency  proposals.  The  chairman  of  the  House  Education  sub- 
committee, for  example,  instructed  staff  members  to  undertake  a 
detailed,  line-by-line  review  of  all  regulations  proposed  by  the 
Department  of  Education,  pursuant  to  the  veto  authority  conferred 
by  the  1978  Education  Act.'*  That  process  led  directly  to  three 
legislative  vetoes  of  Department  of  Education  regulations  during 
the  spring  of  1980.  But  a  commonly  held  view  among  members  of 
the  staff  in  both  houses  of  the  Congress  is  that  such  procedures 
could  not  be  applied  to  all  agency  regulations  without  generating 
substantial  problems  of  workload.  The  major  systematic  study  of 
five  congressional  reviews  conducted  in  the  mid-1970s  points  to 
the  same  conclusion.'"  All  the  signs  suggest  therefore,  that  any 
blanket  review  power  would  be  used  by  the  Congress  selectively, 
according  to  the  interests  and  preferences  of  its  members  and  its 
staffs. 

SUBCOMMIHEE  Advocates  of  the  legislative  veto  have  most  clearly  realized  one 

CONTROL  OF  prime  objective:   that   of  increasing  congressional  control  over 

RULE-MAKING  agency  rule-making.  On  close  analysis,  however,  this  increase  in 

control  has  taken  place  primarily  at  the  subcommittee  level.  As  a 
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rule,  the  usual  process  is  initiated  at  the  instigation  of  a  subcom- 
mittee chairman  or  in  response  to  an  actual  or  threatened  resolu- 
tion of  disapproval.  That  trigger  leads  to  briefings  and  meetings 
between  agency  representatives  and  members  or  staff  of  the 
subcommittees.  If  a  resolution  of  disapproval  has  actually  been 
offered,  hearings  may  be  held  by  one  or  more  subcommittees; 
subsequently,  the  matter  is  submitted  to  the  full  committee  for 
formal  vote  and  possible  report  to  the  floor. 

The  potential  sanction  of  disapproval  has  given  congressmen 
and  staff  members  real  negotiating  power.  In  practice,  regulatory 
agencies,  whether  they  liked  it  or  not,  have  been  obliged  to  respond 
to  a  new  set  of  powerful  advisors  neither  appointed  by  nor 
controlled  by  the  executive.^"  Following  passage  of  the  General 
Education  Provisions  Act  of  1974,  for  example,  representatives  of 
the  Department  of  Health,  Education,  and  Welfare  were  sum- 
moned to  a  series  of  about  20  meetings  with  congressional  staff 
from  both  houses,  in  order  to  ensure  that  the  views  of  the 
congressional  staff  would  be  considered  in  drafting  regulations. '' 
More  recently  one  congressman  described  the  "way  it  really 
works":  "HEW  and  now  the  Department  of  Education,  came  up 
here  and  discussed  what  regulation  was  going  to  do.  If,  at  our  staff 
level,  it  produced  a  reaction  saying,  wait  a  minute,  that  is  not  what 
the  committee  intended,  it  got  changed. '" 

Both  the  oversight  subcommittees  and  the  agencies  they  super- 
vise may  share  an  interest  in  reaching  informal  accommodation  on 
the  substance  of  forthcoming  regulations  to  the  point  of  achieving 
an  outright  alliance.  In  any  case,  failure  to  reach  such  agreements 
will  almost  surely  result  in  expanding  the  scope  of  controversy 
during  the  veto  review  process  and  in  bringing  other  parties  into 
the  process.  If  this  occurs,  subcommittees  must  then  share  their 
oversight  jurisdictions  with  others;  at  the  same  time,  the  agency's 
risks  and  uncertainties  about  final  outcomes  are  bound  to  increase. 

The  analysts  who  studied  congressional  veto  review  of  education 
regulations  issued  during  the  mid-1970s  professed  to  see  signs  that 
the  Office  of  Education  had  formed  an  alliance  with  the  subcom- 
mittees that  could  help  defend  against  public  criticism  of  its 
regulatory  output."  Since  creation  of  the  Department  of  Education 
in  1979,  various  participants  have  described  an  even  closer  rela- 
tionship between  education  administrators  and  their  subcommit- 
tee overseers,  both  in  program  planning  and  in  the  development  of 
regulatory  detail.  Not  only  does  this  arrangement  ensure  greater 
subcommittee  and  staff  control  of  agency  action,  but  as  one 
observer  explains,  "for  a  new  department  with  a  divided  clientele, 
such  a  strong  liaison  .  .  .  could  be  advantageous  if  not  essential."" 

DEVALUING  JUDICIAL  With  the  addition  of  a  significant  congressional  role  in  the  de- 

REVIEW  velopment  and  promulgation  of  agency  regulations,  members  of 

the  public  who  appeal  to  the  courts  from  some  action  of  the  agency 

are  hard  put  to  argue  successfully  that  an  agency  has  exceeded  its 

legislative  mandate.  From  a  congressional  point  of  view,  this  may 
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be  regarded  as  a  positive  achievement;  a  thoroughgoing  review 
process  would  appear  to  bring  the  agencies  into  such  complete 
accord  with  congressional  intent  that  the  need  for  appeals  to  the 
courts — except  on  constitutional  or  procedural  grounds — is  re- 
duced. The  obvious  difficulty,  however,  is  that  no  more  than  a 
handful  of  regulations  are  likely  to  be  subjected  to  extensive 
reviews;  and  even  in  these  cases,  the  review  may  not  be  designed  to 
increase  consistency  with  the  original  congressional  intent. 

Recent  congressional  proposals  for  adoption  of  the  generic  veto 
have  recognized  this  problem  by  including  a  statement  that 
"Congressional  inaction  on  or  rejection  of  a  resolution  for  recon- 
sideration shall  not  be  deemed  an  expression  of  approval  of  such 
rule."  Despite  such  disclaimers,  there  is  evidence  that  courts  find  it 
difficult  to  ignore  the  legal  reality  that,  where  the  right  of  veto 
exists,  Congress  has  the  opportunity  to  review  every  regulation  for 
consistency  with  legislative  intent.  The  Court  of  Appeals  for  the 
District  of  Columbia  recently  pointed  out  that  if  such  a  rule  is  not 
vetoed,  "the  courts  are  presented  with  a  difficult  question  of  how 
much  weight,  if  any,  to  give  to  the  implicit  congressional  finding 
that  the  rule  represents  a  proper  exercise  of  statutory  discretion."^' 

In  several  cases  over  the  past  decade,  federal  appellate  courts 
have  interpreted  congressional  inaction  as  implied  congressional 
approval.  In  one  case  a  litigant  lost  ground  when  it  appeared  that 
the  proposition  sponsored  by  the  litigant  had  been  proposed  in  a 
congressional  committee,  but  had  been  rejected."  In  another 
instance,  the  Supreme  Court  referred  to  considerations  that  "mili- 
tate against  the  judgment  that  Congress  intended  a  result  that  it 
expressly  declined  to  enact.""  In  still  another  case,  the  Fifth 
Circuit  Court  of  Appeals  upheld  a  regulation  of  the  Economic 
Development  Administration  on  a  point  not  explicitly  covered  by 
the  statute,  stating  that  its  conclusion  was  reinforced  by  the  fact 
that  prior  hearings  were  held  before  the  oversight  committee, 
which  allowed  the  regulations  and  guidelines  to  become  opera- 
tive.2* 

Aware  that  such  events  may  have  weight  in  the  courts,  con- 
gressmen have  been  tempted  to  go  out  of  the  way  to  express  intent. 
During  the  hearings  to  review  HDD's  "equal  opportunity"  regula- 
tions, for  example,  various  members  were  at  pains  to  explain  what 
was  and  was  not  congressional  intent  in  Section  8  of  the  Housing 
and  Community  Development  Act." 

The  power  of  the  public  record  in  influencing  the  court's 
interpretations  has  been  enhanced  by  the  increased  emphasis  of 
the  courts  on  developing  a  public  record.  Over  the  past  decade  or 
two,  courts  have  come  to  insist  that  agencies  create  a  careful 
record  of  their  legislative  activity  and  that  information  contained 
in  that  record  sould  provide  the  exclusive  basis  for  both  agency 
action  and  judicial  review.  The  leading  decision  guiding  this 
procedure  holds  that  where  "conflicting  private  claims  to  a  valu- 
able privilege"  are  involved,  contacts  with  agencies  made  outside 
of  the  regular  proceedings  were  illegal.^" In  fact,  at  least  one  court 
has  held  that  even  ex  parte  contacts  from  congressmen  are  forbid- 
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den."  clearly,  the  legislative  veto  not  only  institutionalizes  such 
contacts  but  vastly  changes  the  quality  and  character  of  the  record 
as  well. 

THE  DECLINE  OF  When  the  rule-making  procedures  of  regulatory  agencies  entail 
ACCOUNTABILITY  negotiation  with  Congress,  the  power  of  the  president  and  his 
appointed  subordinates  over  executive  agency  heads  is  inescapa- 
bly diminished.  Presidential  administrations  from  Roosevelt  to 
Reagan  have  all  understood  this  and  have  uniformly  denounced 
the  extension  of  the  legislative  veto  to  regulations  as  an  encroach- 
ment on  constitutional  powers  of  the  president.  Power  is  diverted 
not  simply  to  the  Congress  as  a  collectivity  but  rather  to  its 
committees,  subcommittees,  and  their  staffs.  When  it  is  the  con- 
gressional staff  members  who  acquire  power  actually  to  partici- 
pate in  executive  agency  decisions,  the  dilution  of  presidential 
authority  is  difficult  to  justify. 

Indeed,  the  primary  beneficiaries  of  the  power  shift  occasioned 
by  legislative  veto  reviews  may  not  be  the  congressional  commit- 
tees and  subcommittees  so  much  as  their  professional  staffs.  In 
every  veto  review  thus  far  analyzed,  staff  members  have  performed 
significant,  sometimes  dominant  roles  in  organizing  and  conduct- 
ing negotiating  sessions  with  the  agencies,  targeting  regulations 
for  special  attention  among  the  voluminous  possibilities  presented 
by  the  agencies,  and  narrowing  the  issues  for  subsequent  member 
scrutiny  and  redrafting."  The  sheer  volume  of  regulations  already 
subject  to  veto  review  (along  with  supporting  documentation, 
tests,  and  testimony)  makes  the  primacy  of  staff  work  all  but 
inevitable.  The  level  of  detail  and  technical  complexity  inherent  in 
most  such  rules  is  certain  to  intensify  this  effect  as  veto  coverage  is 
extended.  Almost  as  certainly,  the  regulatory  process  devolves  as 
staff-to-staff  negotiations." 

Centered  in  the  committee  and  subcommittee  setting,  the  struc- 
ture of  congressional  veto  review  is  inimical  to  the  concept  of  a 
legislative  process  based  on  a  polity  of  pluralism.  The  concept  of 
such  a  polity  is  that  broad  legislative  initiatives  will  alert  and 
energize  many  groups  to  support  or  oppose  those  initiatives. 
Opposing  interests  organized  in  alliances  and  coalitions  will 
square  off  in  legislative  struggles  in  which  advantages  are  ex- 
changed and  differences  compromised. 

In  contrast,  when  Congress  exercises  a  veto,  the  rule-making 
work  of  the  agency  is  wholly  rejected,  leaving  nothing  in  its  place. 
More  commonly,  under  threat  of  a  veto,  the  thrust  of  regulatory 
policy  is  subtly  refracted  in  ways  that  favor  selected  constituents. 
These  discrete  modern  subsidies  take  the  form  of  special  excep- 
tions from  safety  and  energy  standards  arid  deadlines,  relaxations 
of  reporting  requirements,  exceptions  to  rules  for  equal  treatment 
or  affirmative  action,  and  so  on.  In  any  case,  the  pluralist  process  is 
converted  into  a  process  reminiscent  of  an  earlier  era  of  pork 
barrel  politics  in  the  allocation  of  natural  resource  benefits  and 
public  works.'* 
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The  distributive  form  of  congressional  decision-making  has,  of 
course,  been  roundly  criticized  as  one  fostering  narrow  subsystems 
of  congressional  subcommittee,  public  agency,  and  private  interest 
group  power.  These  particular  "subgovernments"  or  "networks" 
of  policymaking  are  repeatedly  shown  in  individual  cases  to 
interdict  the  presidential  chain  of  command  or  to  compromise  the 
independent  expertise  of  nonexecutive  regulatory  bodies,  to  reduce 
the  level  of  intergroup  competition  for  scarce  resources,  and  to 
translate  policymaking  into  opportunities  for  constituent  service. 

The  underlying  issue  in  decisions  to  extend  veto  reviews  or  to 
apply  the  generic  veto  to  agency  rule-making  is  that  of  administra- 
tive accountability.  The  function  of  congressional  veto  reviews  as 
they  are  currently  conceived  is  not  essentially  that  of  holding 
administrators  accountable  for  their  actions.  With  the  application 
of  the  legislative  veto.  Congress  relinquishes  its  role  as  indepen- 
dent overseer  in  exchange  for  the  direct  participation  of  its 
committees  and  staff  in  agency  decision-making.  Pointed  ac- 
countability is  inevitably  lost  in  the  bargain. 

ROBERT  S.  GILMOUR  is  an  Associate  Professor,  Master  of  Public 
Affairs  Program,  The  University  of  Connecticut.  He  is  an  attorney  and 
political  scientist. 
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The  Chairman.  Professor  Newland  I  have  to  go  down  to  the  floor 
in  just  a  minute.  I  am  in  an  embarrassing  situation  with  respect  to 
Ms.  Mary  Norville  and  Richard  Leighton.  Either  I  will  just  have  to, 
with  my  apologies,  offer  you  an  alternative.  While  you  are  here,  let 
Ms.  Boiling  hear  your  testimony,  which,  of  course,  will  be  tran- 
scribed regularly  by  the  reporters,  which  I  assure  you  will  be  care- 
fully read,  or  ask  you  to  come  back  at  another  time  which  we  will 
fix,  so  I  can  hear  you  myself.  What  would  be  your  pleasure? 

Mr.  Leighton.  I  would  prefer  to  stay. 

The  Chairman.  Very  well. 

Mr.  Leighton.  And  make  a  few  points. 

The  Chairman.  What  about  you,  Ms.  Norville? 

Ms.  Norville.  I  would  be  happy  to  stay  and  make  my  few  re- 
marks. 

The  Chairman.  I  deeply  apologize  to  you.  I  assure  you  I  will  read 
every  word  each  one  of  you  says  to  Ms.  Boiling  and  you  will  have  a 
far  more  attractive  listener  than  you  have  got  now. 

Now,  Professor,  will  you  please  give  us  your  summary  of  your 
views? 

STATEMENT  OF  CHESTER  A.  NEWLAND,  PROFESSOR  OF  PUBLIC 
ADMINISTRATION,  UNIVERSITY  OF  SOUTHERN  CALIFORNIA 

Mr.  Newland.  I  will  summarize  very  briefly,  thank  you. 

In  contrast  to  the  first  three  people  today,  I  emphasize  the 
shared  powers  between  Congress  and  the  President  as  contrasted 
with  separation  of  powers,  and  I  urge  the  committee  to  consider  in- 
stitutional arrangements  to  encourage  that  sharing. 

I  briefly  summarize  in  my  statement  what  I  consider  an  inordi- 
nate growth  of  personalization  in  the  Presidency  and  deinstitution- 
alization as  in  the  case  cited  of  deregulation. 

The  Chairman.  How  would  that  shared  power  be  held  and  exer- 
cised? 

Mr.  Newland.  I  suggest  one  area,  executive  staffing,  as  an  exam- 
ple, and  I  invite  this  committee,  along  with  the  others  like  House 
Post  Office  and  Civil  Service  Committee,  to  review  arrangements 
which  have  diminished  the  power  of  Congress  and  enhanced  rather 
isolated  power  of  the  President.  Specifically,  problems  exist  in  the 
areas  of  Senior  Service  staffing,  political  staffing,  and  new  arrange- 
ments in  0PM. 

I  can  go  into  any  of  those  in  detail,  but  my  principal  point  is  pre- 
cisely this: 

Since  the  early  sixties,  we  have  seen  a  deinstitutionalization  of 
much  of  the  executive  branch.  Because  of  that,  along  with  a  growth 
of  a  personal  form  of  politics  and  transitoriness  around  the  Presi- 
dency, the  essential  collaborative  relationship  between  Congress 
and  the  executive  branch  has  diminished.  We  are  seeing  more  and 
more  separation  and  exercise  of  unilateral  power  by  the  President. 
If  we  take  actions  in  areas  like  executive  staffing  to  encourage 
more  shared  power  arrangements  through  institutionalization,  our 
system  will  function  better. 

Specifically,  I  do  recommend  that  political  appointees  be  limited 
to  specific  positions  as  authorized  by  Congress. 
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Second,  that  the  Senior  Executive  service  be  limited  to  career  ap- 
pointees only,  because  that  would  facilitate  liaison  with  Congress. 

Finally,  I  recommend  that  the  Director  of  OPM  be  selected  simi- 
larly to  the  appointment  of  the  Comptroller  General  and  that  the 
budgets  and  proposed  legislation  from  OPM  be  submitted  at  the 
same  time  to  Congress  that  they  go  to  0MB. 

These  recommendations  are  only  to  illustrate  the  larger  context 
of  the  problem  of  which  the  legislative  veto  decision  is  a  part.  It  is 
essential  to  reexamine  congressional-Presidential  relationships  in 
terms  of  shared  powers  and  institutional  arrangements  to  sustain 
that  balance. 

[Mr.  Newland's  prepared  statement  follows:] 
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Measured  but  prompt  institutional  responses  are     required    to    enhance 
shared  governmental   responsibility  between  Congress  and  the  Executive  Branch. 
Consequences  of  the  loss  of  the  legislative  veto  in     INS  v.    Chad  ha  are  crucially 
important,   but  the  problem  of  imbalance    resulting  from    Presidential  dominance 
is  much  broader  than  that.   One  dimension  of    overarching  Presidential     power 
which  merits  priority  attention  is  the  recent  trend  toward  deinstitutionalization 
and  narrow  partisan  politic! zation  of  the  Executive  Branch.   In  terms  of  adverse 
impact  on  shared  power  relationships  with  Congress,   agency     staffing     is     the 
principal  dimension  of  that  development.   To  facilitate  interbranch  communications 
and  development  of  essential  cooperative  arrangements,   provisions  are  needed  to 
institutionalize  professionally-expert  executive  leadership,    with  sustained  Con- 
gressional linkages. 

While  Executive  Branch  staffing  provisions  to  enhance  shared  responsibility 
with  Congress  is  the  principal   recommendation  in  these  remarks,    it  is  but  one 
aspect  of  the  larger  problem  of  disproportionate  emphasis  on  personal   presiden- 
tial dominance  of  the  national  government.   Two  aspects  of  that  broader  problem 
are  briefly  noted   here  first:    (1)   the  heavy  emphasis  in  public  administration 
since  the  first  of  this  century  on  a  powerful  presidency  as  a  formula  for  good 
government,  and    (2)   trends    since  the  1960s,    recently  accelerated,   toward  dein- 
stitutionalization of  arrangements  for  executive  branch  excellence  which  were 
prescribed  by  earlier  reformers. 

Congressional  responses  to  current  problems  of  unrestrained  presidential 
power—whether  to  correct  staffing  deficiencies  or  other  dimensions  of  the  prob- 
lem—need to  take  those  two  underlying  developments  into  account.   Then,   in- 
stead of  ad  hoc  and  tactical   responses  only,   appropriate  strategic  actions  may 
be  taken  to  build  long-term  institutional  frameworks  for  shared  powers,  con- 
sistent with  American  governmental  traditions  and  future  needs.    It  is  encourag- 
ing that  that  sort  of  deliberate  action  is  envisioned  in  the  scheduling  of  these 
hearings  to  deal  with  the  consequences  of  the  Chadha  decision.   Several   remedial 
approaches  already  taken  and  others  which  have  been  proposed  indicate  a  con- 
structive posture  by  this  Congress  in  support  of  the  shared  powers  concept  of 
the  American  Constitution. 
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A  Strong  Executive  as  Reform  Orthodoxy. 

Reform  Era  support  of  the  strong  executive  as  a  model  for  good  govern- 
ment was  generally  based  on  acceptance  of  the  concept  of  shared  powers,   not 
advocacy  of  Presidential  domination  of  American  government.    A  strong  execu- 
tive,  with  focused  responsibility,   became  essential  by  the  first  third  of  this 
century     to  facilitate     efficiency  and  economy  in  implementation  of  laws.    But 
the  beginnings  of  the  modern  Administrative  State  in  America  were  in  the  Bud- 
get and  Accounting  Act  of  1921  as  much  as  in  other  actions  to  restructure  the 
Executive  Branch  to  enhance  Presidential   leadership.   The  General  Accounting 
Office  and  the  Bureau  of  the  Budget  were  created  simultaneously.    In  short, 
the  well-known  history  of  the  pre-New   Deal  period  demonstrated  efforts  to  in- 
stitutionalize frameworks  for  balanced  Congressional  and  Presidential  capacities 
to  fulfill  shared  responsibilities  under  the  Constitution. 

New  Deal   reforms  and  Executive  Branch  reorganizations  through  the  1950s 
continued  to  apply  the  Reform  Era  model.    The  search  was  for  ways  to  deal  with 
staggering  new   governmental  complexities  through  balanced  institutional  ar- 
rangements for  Congressional  and  Presidential  leadership  and  oversight  of  the 
Executive  Branch.   The  legislative  veto  originated  then  as  one  of  several     ap- 
proaches to  shared  responsibility,  as  constructively  recounted  in  these  hear- 
ings.   Other  arrangements  for  shared  exercise  of  power  developed  in  the  first 
two-thirds  of  this  century  have  also  been  lost  or  seriously  eroded  in  recent 
years.   Their  loss   has  come  about  less  dramatically  than  that  of  the  legislative 
veto,    however,   and  until  now  Congress  has  often  supported  expansion  of  soli-^ 
tary  Presidential  power  by  elimination  of  these  institutional  supports  for  col- 
laborative legislative /executive  processes. 

Three  sorts  of  Executive  Branch  arrangements  for  shared  power  which 
were  basic  to  Reform  Era  and  later  experience  particularly  merit  attention  now. 
First,   in  creation  of  the  Executive  Office  of  the  President   (EOP)   and  through 
the  1950s,   efforts  were  made  to  maintain  professionally  expert,    non-partisan 
competency  in  the  Bureau  of  the  Budget  and  to  maintain  collaborative  linkages 
between  EOP  and  Congress.    Second,   at  bureau  levels  and  in  central  administra- 
tive management  offices  in  departments  and  agencies,    high  continuity  of  career 
executive  leadership,   with  functional  linkages  to  Congress,  characterized  the 
Executive  Branch.   Third,   the  bipartisan  Civil  Service  Commission  and  statutory 
staffing  provisions   helped  to  facilitate  that  continuity  of  executive  personnel  and 
bipartisan  collaboration  with  Congress. 
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Executive  Branch  Deinstitutionalization. 

Changes  in  those  institutionalized   underpinnings  for  balanced  exercise  of 
Congressional  and  Presidential  responsibility  for  the  Executive  Branch  began 
in  the  1960s,  moving  to  a  pattern  of  personal  presidential   loyalty.    By  the  1980s, 
professionally  expert  continuity  and  the  orientation  to  shared   responsibilities 
with  Congress  had  almost  wholly  vanished  from  the  Executive  Office  of  the 
President.   Those  qualities  were  also  greatly  diminished  in  domestic  depart- 
ments and  agencies.   The  civil  service  apparatus  no  longer  functioned  with 
bipartisan  trust  to  support  continuity  and  collaboration  In  a  government  of 
shared  powers. 

Narrow  partisan  politicization  became  dominant  in  EOP  in  the  1970s,   as 
in  the  transformation  of  the  Bureau  of  the  Budget  into  the  Office  of  Manage- 
ment and  Budget.   The  Domestic  Council  of  the  Nixon  Administration   (now  the 
Office  of  Policy  Development)   was  created  by  law  as  a  Cabinet-centered  deci- 
sion-making body  to  be  staffed  by  both  career  experts  and  noncareer  person- 
nel.   In  fact,  that  apparatus  quickly  became  an  EOP  staff-dominated  agency 
composed  entirely  of  partisan  presidential  loyalists.    Although  President  Ford 
promptly  joined  Congressional  leadership  to  restore  some  balance  of  collabora- 
tive Cabinet  government,   EOP  never  recovered  from  the  peculiar  personal  politi- 
cization of  the  early    1970s.    The  earlier  institutional   history  of  EOP  has  been 
largely  lost  among  the  amateurs  there  in   recent  years. 

As  inherited  by  President  Reagan  in  1981,   the  EOP  apparatus  contrasted 
sharply  with  provisions  which  were  earlier  adopted  to  reconcile  a  strong  Presi- 
dency with  an  effective  Congress.    It  had  become  deinstitutionalized,    fragmented, 
and  oriented  to  personalized  presidential   politics.    Under  Reagan,  those  qualities 
have  become  greatly  intensified  in  EOP,   and  they  have  been  extended  to  much 
of  the  Executive  Branch. 

Now,   key  0MB  offices  are  politically  filled,   and  transitory  incumbents  of 
previously  professionally-staffed   EOP  positions  commonly  have  dual  appointments 
as  personal  special  assistants  to  the  President.    Inspectors  General,   created  in 
1978  with  provisions  designed  by  Congress  to  facilitate  their  development  as  in- 
stitutionalized offices,    were  all  deliberately  fired  in  the  initial  days     of     the 
Reagan  Administration  to  allow  appointments  consistent  with  a  discontinuous, 
personalized,   presidential  loyalty  model.    Assistant  secretaries  and  many  bureau 
and  division  heads   have  become  routinely  politicized,   few  subject  to  Senate  con- 
firmation or  much  other  Congressional  oversight. 

Discontinuity,   amateurism,   and  a  confrontational  attitude  toward  Congress 
now  characterize  many  top  levels  of  the  Executive  Branch. 
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Executive  Branch  Staffing. 

Executive  Branch  staffing  is  crucial  to  the  serious  decline  in  the  practice 
of  shared  powers  between  the  branches  of  government.    Glaring  defects  are 
present  in  three  areas:    (1)    requirements  for  filling  executive- level  positions 
in  EOP  and  in  departments  and  agencies;    (2)   Senior  Executive  Service  provi- 
sions generally;   and    (3)    central  personnel  administration  and   leadership. 

First,   Congress  needs  to  prescribe  and  require  enforcement  of  staffing 
of  selected  executive  level  p>ositions  by  career  professional  experts,    with  rou- 
tine legislative/executive  linkages.    For  example,    key  administrative  management 
functions  such  as  Assistant  Secretaries  for  Administration,   agency  personnel 
directors,  and  OMB  staff  below  the  Director  need  to  be  staffed  to  provide  con- 
tinuity,  expertise,   and  responsibility  to  law.    Also,   for  effective  Congressional 
liaison  and  citizen  confidence,   consistent  with  practices  before  the  1970s,    key 
bureaus  need  to  be  professionally  staffed.    Such  operations  as  the  Social  Security 
Administration,  Soil  Conservation  Service,    Park  Service,   and  Geological  Survey 
require  expertise,   continuity,   and  sustained  Congressional   liaison,    for  example. 

To  accomplish  that.   Senior  Executive  Service  (SES)    provisions  need  to  be 
changed.   The  House  Post  Office  and  Civil  Service  Committee  is  thoughtfully  en- 
gaged in  considering  those  needs,   but  they  are  also  most  relevant  to  the  work 
here  to  find  ways  to  enhance  government  of  shared  powers.      The     SES     now 

contributes  to  discontinuity  and  separation  of  Executive  Branch  operations 
from  desirable  Congressional   liaison.  Provisions  for  mixing  political  and 

career  executives  in  one  service  have  created  confusion  in  administration  and 
complexities  in  oversight.     The  ratio  of  career  reserved  positions    (40%)   to 
general  F>ositions    (60%)    which  may  be  staffed  by  noncareer  or  career  personnel 
has  greatly  enlarged  presidential  power  at  the  expense  of  earlier  institutional 
arrangements  which  encouraged  continuity  and  Congressional  linkages.    SES  . 
should  be  modified  to  create  a  service  solely  of  career  people.    Political  posi- 
tions should  be  kept  separate,   specifically  authorized  by  statutory  provisions, 
and  limited  in  number  and  assignments.    Political  appointees  should  only  fill 
statutorily  identified  positions  as  personal  aides  to  top  political  officials  and 
those  in  which  incumbents  are  deeply  involved  in  determination  and  advocacy 
of  Administration  policies.   Modification  is  also  needed  of  SES  provisions  author- 
izing agency  heads  to  direct  reassignment  of  career  SES  members.    Provisions 
are  needed  to  mitigate  arbitrary  and  capricious  reassignments  to  assure  neces- 
sary executive  expertise,   continuity,   and  collaborative  Congressional   relation- 
ships. 
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Second,   to  accomplish  staffing  of  the  Executive  Branch  to  enhance  condi- 
tions for  shared  Congressional  and  Presidential  authority  and  responsibility, 
changes  are  needed  in  the  federal  personnel  apparatus.   The  Civil  Service  Re- 
form Act  of  1978  has   resulted  in  deinstitutionalization  of  the  central  structure, 
fragmenting  former  Civil  Service  Commission  responsibility  into  the  Merit  Systems 
Protection  Board   (MSPB) ,   the  Federal  Labor  Relations  Authority    (FLRA),   the 
Equal  Employment  Opportunity  Commission    (EEOC),  and  the  Office  of  Personnel 
Management   (0PM).    For  all  its  faults,   the  bipartisan  Civil  Service  Commission 
(CSC)   provided  more  focused  brokerage  and  expert  leadership  between  Congress 
and  the  Executive  Branch,   across  party  lines,  with  higher  trust  levels  than 
does  the  present  contradictory  collection  of  agencies.    In  contrast  with  the 
former  CSC,   which  had  three  presidential  appointees,   the  U.S.   Office  of 
Personnel  Management  had   36  political  appointees  in  January,   1984,    not  count- 
ing nine  other  partisan  appointees  in  interchange  programs.   Career  personnel 
are  routinely  limited  in  policy  deliberations  at  0PM   now;   formerly  expert  pro- 
fessionals provided  principal  staffing  for  personnel  policy,  with  close  Congres- 
sional liaison.   Present  0PM  leadership  is  aggressively  disdainful  of  Congress. 

Restructuring  of  the  present  defective  central   personnel  machinery  is 
needed  to  facilitate  workable  linkages  between  partisan  political  leadership 
and  nonpartisan  civil  service  in  the  shared  powers  context  of  American  govern- 
ment.  As  a  minimum,   the  OPM  Director  needs  to  be  appointed  by  processes 
similar  to  those  followed  in  selection  of  the  Comptroller  General,   with  statutory 
requirements  for  expertise.    Also  needed  are  provisions  for  concurrent  budgetary 
and  legislative  submissions  to  Congress  and  OMB.    Additional  changes  are  needed 
in  OPM,  MSPB,  and  FLRA,    but  these  recommendations  are  enough  to  make  the 
relevant  point  in  these  important  hearings. 

In  conclusion,   that  point  is  this.    A  great  need  exists  for  a  measured,    in- 
stitutional response  to   .enhance  shared  governmental  responsibility  between 
Congress  and  the  Executive  Branch.    In  its  response  to  INS  v.   Chadha,   Congress 
has  demonstrated  commendable  understanding  of  that. 

Crucial  institutional  arrangements  which  were  developed  to  facilitate  shared 
powers  as  government  grew  large  in  the  decades  before  the  1970s  have  been 
dangerously  eroded.   With  loss  of  the  legislative  veto,   it  is  timely  for  Congress 
to  address  this  larger  problem.   The  example  of  urgent  need  here — Executive 
Branch  staffing — is  one  of  several  areas  where  Congress  may  act  to  build  long- 
term  institutional  frameworks  for  shared  powers,   consistent  with  the  American 
constitutional  system  and  its  present  and  future  needs. 


982 

The  Chairman.  Well,  thank  you  very  much.  Each  of  you  has 
given  a  novel  and  I  think  a  very  distinctive  and  innovative  and 
very  interesting  approach  to  us. 

We  are  in  this  because  of  the  request  of  17  standing  committees 
of  the  House,  which  asked  the  Rules  Committee  to  take  the  lead  in 
trying  to  determine  what  Congress  should  do  in  reaction  to  the 
Chadha,  decision.  Shall  we  abandon  the  exercise  of  the  legislative 
veto  process?  Should  we  modify  it?  Shall  we  adopt  other  substi- 
tutes, find  some  other  ways  to  try  to  accomplish  the  same  thing? 

In  other  words,  we  are  trying  to  find  out  from  advice  given  by 
such  learned  people  as  you  just  what  to  do,  what  shall  Congress  do. 
Shall  we  just  lie  down  and  roll  over  as  it  were.  Shall  we  look  at 
various  possibilities,  such  as  those  that  you  have  suggested  this 
afternoon? 

On  behalf  of  the  committee,  I  warmly  thank  all  of  you  for  your 
very  excellent  contribution  and  I  apologize  again  to  you  for  your 
kindness,  for  missing  what  you  say,  but  Ms.  Boiling  will  remain 
here  and  hear  you,  and  it  will  be  carefully  transcribed  and  I  will 
get  to  read  it  later. 

Thank  you  all  very  much.  I  appreciate  your  coming. 

Ms.  BoLLiNG.  Our  next  panel  is  Ms.  Mary  Jane  Norville,  legisla- 
tive representative,  National  Federation  of  Independent  Business, 
and  Richard  Leighton,  Esquire,  representative  for  U.S.  Chamber  of 
Commerce. 

STATEMENT  OF  MARY  JANE  NORVILLE,  LEGISLATIVE  REPRE- 
SENTATIVE, NATIONAL  FEDERATION  OF  INDEPENDENT  BUSI- 
NESS 

Ms.  Norville.  Thank  you.  On  behalf  of  the  over  560,000  small 
and  independent  business  owners  who  are  members  of  NFIB,  I  am 
very  pleased  to  be  here  to  testify  before  this  committee.  I  would 
like  to  commend  the  committee  and  the  chairman  for  taking  action 
on  this  issue  as  it  is  one  which  is  of  great  importance  to  small  busi- 
ness people. 

We  would  urge  that  the  full  Congress  follow  the  lead  of  the 
chairman  and  the  committee  in  examining  the  issue,  and  not  only 
examine,  but  take  some  action  to  really  address  the  problems  that 
we  face  in  light  of  the  Chadha  decision. 

Our  members  strongly  support  the  enactment  of  a  generic  legis- 
lative veto  and  we  believe  that  there  are  proposals  which  have 
been  put  forward  which  would  satisfy  the  constitutional  concerns 
raised  by  Chadha  and  which  would  give  Congress  the  effective  con- 
trol and  oversight,  which  is  necessary,  over  the  Federal  agencies. 

Let  me  make  a  couple  of  brief  points: 

One,  the  reason  why  legislative  veto  is  so  important  to  small 
business  persons  is  that  they  do  not  have  the  resources — legal  or 
financial — which  others  in  the  public  sector  have  to  fight  regula- 
tions within  the  agencies.  When  a  small  business  person  faces  a 
problem  with  a  regulatory  agency  or  a  problem  with  regulations, 
they  go  to  their  Representatives  in  Congress.  We  feel  that  in  order 
to  fulfill  their  responsibility,  the  elected  representatives  must  be 
able  to  take  action  on  the  small  business  person's  behalf.  Without 
legislative  veto,  yes,  there  are  ways  that  Congress  can  control  the 
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agencies,  but  we  feel  that  the  really  strong  check  of  legislative  veto 

is  necessary.  t.-  i.  t 

There  have  been  many  good  points  raised  today.  One  which  1 
think  is  most  important  is  the  need  for  Congress  to  simply  write 
better  laws.  We  agree  with  that.  Congress  should  be  more  explicit 
in  its  delegation  of  authority,  but  that  doesn't  solve  the  whole  prob- 
lem. Sometimes  it  is  difficult  for  Congress  to  be  explicit  due  to 
technical  reasons  or  political  reasons  involved  in  the  various  dilem- 
mas that  Congress  and  the  Government  as  a  whole  face. 

And  second,  even  if  Congress  can  be  explicit  in  its  delegation  of 
authority  in  writing  statutes,  there  needs  to  be  a  mechanism  and  a 
means  by  which  Congress  can  assure  that  the  agencies  will  defi- 
nitely follow  the  intent  that  is  set  out  in  the  statute. 

We  believe  that  legislative  veto  gives  the  agencies  an  incentive  to 
work  with  Congress  during  the  development  of  the  regulation.  Any 
good  oversight  committee  is  looking  at  how  an  agency  is  imple- 
menting the  laws  which  are  under  its  jurisdiction,  and,  therefore, 
they  do  not  face  this  sort  of  end  of  the  line  look  at  the  regulations 
with  only  45  or  90  days— whatever  timeframe  is  decided  on— to 
decide  if  they  like  the  regulation  or  not. 

The  likelihood  is  that  they  have  been  following  the  development 
of  the  regulation  all  along.  And,  with  the  check  of  the  legislative 
veto  at  the  end  of  the  line,  the  agency  has  a  great  incentive  to  be 
sure  that  what  they  come  out  with  is  satisfactory  to  the  Congress 
and  does  follow  the  statutory  intent.  We  feel  that  this  restores  to 
Congress  its  proper  control  and  authority  over  what  is  really  law- 
making, what  has  the  same  force  and  effect  as  law. 

The  NFIB  strongly  supports  the  legislative  veto  proposal  which 
has  been  put  forward  in  H.R.  3939,  introduced  by  Congressman 
Lott  in  the  House  and  which  has  been  introduced  by  Senator  Gras- 
sey  as  an  amendment  to  the  regulatory  reform  bill  in  the  Senate. 
Our  reasons  for  supporting  this  particular  proposal  are  set  forth  in 
my  testimony,  and  I  will  not  go  into  detail  on  that,  but  will  be 
happy  to  answer  questions. 

Ms.  BoLLiNG.  Your  statement  will  be  placed  in  the  record.  Thank 
you  Ms.  Norville.  I  have  no  questions. 

[Ms.  Norville's  prepared  statement  follows:] 
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STATEMENT  OF 

MARY  JANE  NORVILLE 
LEGISLATIVE  REPRESENTATIVE 

NATIONAL  FEDERATION  OF  INDEPENDENT  BUSINESS 

Before:    House  Comiiittee  on  Rules 
Subject:   Legislative  Veto 
Date:      May  10,  1984 

Mr.  Chairman,  NFIB,  on  behalf  of  its  more  than  560,000  small  and 
independent  business  members,  appreciates  the  opportunity  to  testify 
on  the  impact  to  the  legislative  process  of  the  Supreme  Court 
decision  of  INS  v.  Chadha.   We  commend  you,  Mr.  Chairman,  for 
holding  such  indepth  hearings  on  legislative  veto. 

Mr.  Chairman,  the  support  for  legislative  veto  has  been 
widespread  in  the  public  at  large,  and  particularly  in  the  small 
business  community.   In  September  1978,  the  NFIB  asked  its  members, 
"Do  you  favor  or  oppose  Congressional  review  of  regulations?" 
Members'  responses  were  76%  in  favor,  21%  opposed,  and  3%  undecided. 
As  further  evidence  of  that  support,   legislative  veto  was 
Recommendation  No.  41  of  the  White  House  Conference  on  Small  Business 
in  1980,  and  legislative  veto  was  recommended  by  a  thirty  association 
task  force  on  small  business  issues  in  January  1982.   President 
Reagan  indicated  his  support  for  legislative  veto  on  October  8, 
1980,  in  Youngstown,  Ohio,  during  his  campaign  for  the  Presidency. 

As  we  have  stated  In  previous  testimony,  small  business  owners 
believe  that  a  tool  such  as  legislative  veto  provides  an  avenue  for 
appeal  which  does  not  now  exist.   Large  corporations  with  their 
teams  of  lawyers,  statisticians,  and  computers  are  able  to  work 

hiJiTjl  l«->;isl.iliM-  Oflm- 
WKi  NDrvl.ind  Awmu  .  S\>. 
W.ivhinp.in  DC  20()2h 
J(i:  ^=H  9(K)(i 
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directly  with  regulatory  agencies  or  even  go  to  court  to  challenge 
unfair  or  Inequitable  regulations.   The  small  business  ovmer  can 
neither  afford  the  time  nor  the  resources,  being  overburdened  with 
work  and  frequently  understaffed.   A  small  business  owner  cannot 
afford  the  legal  expertise  of  an  administrative  lawyer  who  would  be 
able  to  protect  him  from  devastating  regulatory  mistakes.   His  only 
court  of  appeals  is  Congress. 

The  NFIB  has  supported  legislation  advocating  the  reform  of 
regulatory  procedures  to  give  Congress  the  power  to  reject  any  rule 
or  regulation  that  goes  beyond  the  original  Intent  of  the  law  or  Is 
unduly  burdensome.   The  establishment  of  a  legislative  veto 
mechanism  provides  a  significant  shift  in  the  real  power  of 
government  away  from  the  bureaucracy  and  back  to  the  elected 
Congress.   Legislative  veto  makes  it  clear  that,  insofar  as  public 
policy  and  lawmaking  are  concerned,  the  agencies  are  the  agents  and 
creatures  of  Congress,  not  its  masters  or  even  its  equals. 

Too  often  in  the  past,  agencies  were  given  a  free  hand  in 
determining  what  methods  to  use  in  implementing  the  laws  passed  by 
Congress.   The  NFIB  believes  very  strongly  that.  Just  as  Congress 
should  not  abrogate  its  legislative  rights  and  responsibilities, 
neither  should  it  dodge  its  responsibility  to  ensure  that  the  Intent 
of  a  law  is  carried  out  In  the  most  effective  and  least  burdensome 
manner  possible. 

With  legislative  veto,  the  small  business  owner  could  take  his 
case  directly  to  his  senators  or  representative.   Congress  would  be 
able  to  correct  regulatory  excesses  and  scrutinize  both  the 
regulatory  process  in  general  and  an  agency' s  parameters  in 
particular.   Thus,  small  business  considers  such  legislative  veto 
proposals  to  be  among  the  simplest  and  most  direct  methods  of 
introducing  accountability  to  the  federal  regulatory  structures  and 
enhancing  Congressional  responsiveness  to  the  public's  demands  for 
sensible  government. 

We  can  see  why  small  business  owners  view  the  issue  of 
legislative  veto--giving  Congress  the  final  say  over  rules  and 
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regulations  promulgated  by  Federal  agencies--as  a  way  to  return 
control  over  their  business  directly  back  to  their  elected 
representatives.   Agency  rules  and  regulations  have  the  same  force 
and  effect  as  law,  and  yet,  they  are  put  in  place  by  unelected 
officials  who  are  in  no  way  accountable  to  the  public. 

Legislative  veto  would  not  be  used  as  a  means  by  which  Congress 
could  interfere  in  the  legitimate  business  of  the  Executive  Branch. 
Congress  could  maintain  control  over  what  was  the  legitimate 
responsibility  of  the  Congress--the  making  of  the  laws  of  this 
country.   Legislative  veto  assures  that  the  final  responsibility  and 
accountability  for  the  actions  taken  under  the  delegated  authority 
rests  with  the  elected  representatives  of  the  people. 

On  June  23,  1933,  the  Supreme  Court  in  INS  v.  Chadha  declared 
unconstitutional  a  one-House  legislative  veto  that  Congress  had 
reserved  to  itself  to  disapprove  immigration  decisions  by  the 
Attorney  General.   The  Supreme  Court's  ruling  was  far  reaching — it 
appeared  to  invalidate  every  form  of  legislative  veto  (one-House, 
two-House,  and  committee).   The  Chadha  decision  was  reinforced  on 
July  6,  1983,  when  the  Court  affirmed  two  lower  court  holdings  that 
had  struck  down  a  two-House  veto  of  a  Federal  Trade  Commission 
regulation  (Consumers  Union,  Inc.  v.  FTC)  and  a  one-House  veto 
directed  against  a  Federal  Energy  Regulatory  Commission  rule 
(Consumer  Energy  Council  of  America  v.  FERC) . 

Except  for  specific  exceptions  noted  in  the  Constitution 
concerning  impeachment  cases,  approval  or  disapproval  of  Presidential 
appointments,  and  the  ratification  of  treaties  negotiated  by  the 
President,  the  Supreme  Court  held  in  Chadha  that  the  framers  of  the 
Constitution  had  "narrowly  and  precisely  defined"  that  all  legisla- 
tive actions  must  be  presented  to  the  President  before  becoming 
law.   Chief  Justice  Warren  Burger  stated  in  the  majority  opinion 
that  Article  I  of  the  Constitution  dictated  that  "every  Order, 
Resolution,  or  Vote"--any  legislative  act--by  Congress  is  subject  to 


1    See  Consumers  Union  Inc.  v.  FTC,  691  F.2d  575  (D.C.  Cir.  1982) 
(en  banc),  aff'd,  103~g.  Ct.~I?56  (1983)  and  Consumer  Energy 
Council  of  America  v.  FERC,  673  F.2d  425  (D.C.  Cir.  1982), 
aff'd,  103  5.  Ct.  3556~CT?83) . 
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the  President's  approval.   The  Chadha  decision  explicitly  extended 
that  principle  to  legislative  vetoes  of  federal  rulemaking  agencies, 
even  though  those  agencies  customarily  issue  their  rules  without  the 
President's  concurrence. 

By  denying  Congress  the  use  of  the  legislative  veto  mechanism, 
Justice  Byron  R.  Wliite  argued  that  the  Supreme  Court  presented 
Congress  with  an  unhappy  choice-- 


either  to  refrain  from  delegating  the  necessary 
authority,  leaving  itself  with  a  hopeless  task  of 
writing  laws  with  the  requisite  specifics  to  cover 
endless  special  circumstances  across  the  entire  policy 
landscape,  or  in  the  alternative,  to  abdicate  its 
lawmaking  function  to  the  executive  branch  and 
independent  agencies.   To  choose  the  former,  leaves 
major  national  problems  unresolved;  to  opt  for  the 
latter  risks  unaccountable  policymaking  by  those  not 
elected  to  fill  that  role. 2 


Justice  Byron  R.  White's  dissenting  opinion  in  Chadha  labeled 
legislative  veto  as  "an  important  if  not  indispensable  political 
invention  that  allows  the  President  and  Congress  to  resolve  major 
constitutional  and  policy  differences,  assures  the  accountability  of 

independent  regulatory  agencies,  and  preserves  Congress'  control 

3 

over  lawmaking."   With  the  legislative  veto  invalidated.  Justice 

White  astutely  observed  that  the  independent  agencies  have  "become  a 


veritable  fourth  branch  of  the  Government,  which  has  deranged  our 
three-branch  legal  theories"   and  are  not  subject  to  the  direct 
control  of  either  Congress  or  the  Executive  Branch. 


At  the  heart  of  the  issue  of  legislative  veto  of  administrative 
rules  and  regulations  is  the  question:   Who  makes  the  laws  in  this 
country--the  elected  representatives  of  the  people  or  the  unelected 
bureaucrats?   During  a  two  year  period.  Congress  enacts  approximately 
500  laws,  while  the  fourth  branch  of  government--our  bureaucrats-- 


2  INS  V.  Chadha,  No.  80-1832  slip  op.  at  2  (U.S.  June  23,  1983 
(White ,  J.,  dissenting) . 

3  Id.  at  7. 

^   Id.  at  19-20. 
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Issue  about  10,000  regulations.   Clearly,  the  unelected  bureaucrats 
are  running  our  lives  and  are  unanswerable  to  us. 

In  view  of  Chadha,  Congress  must  draft  legislation  more  carefully 
and  spell  out  its  intent  more  clearly,  but  even  if  Congress  is  more 
precise  in  telling  agencies  what  regulations  to  write  and  how  these 

regulations  should  be  structured,  there  remains  the  major  challenge 
of  ensuring  that  the  regulations  are  written  fairly  and  carefully. 
The  Administrative  Procedure  Act  (APA)  has  dictated  agency  practice 
for  over  three  decades  and  has  brought  a  modicum  of  consistency  to 
the  regulatory  process.   However,  as  the  federal  regulatory  presence 
has  become  more  pervasive,  it  is  clear  that  the  APA  protections  are 
no  longer  adequate  to  ensure  that  the  regulatory  process  works 
smoothly  and  carefully. 

Since  the  June  23  decision  invalidating  legislative  veto, 
alternative  legislative  veto  proposals  have  been  the  subject  of 
considerable  debate  in  Congress.   The  NFIB  has  endorsed  the 
alternative  approach  introduced  by  Congressman  Trent  Lott  in  his 
bill,  H.R.  3939,  and  by  Senator  Charles  Grassley  and  a  bipartisan 
majority  of  the  Senate  Judiciary  Committee  as  amendment  #2655  to  the 
Regulatory  Reform  Bill,  S.  1080.   This  approach  would  require  that 
before  taking  effect,  major  regulations  (those  with  an  annual 
economic  impact  of  100  million  or  more)  be  affirmatively  approved  by 
Congress  through  the  passage  of  a  joint  resolution.   The  joint 
resolution  must  pass  both  Houses  of  Congress  and  be  signed  by  the 
President.   Non-major  resolutions  could  also  be  disapproved  by 
Congress  through  the  passage  of  a  joint  resolution. 

The  NFIB  supports  the  use  of  a  joint  resolution  of  approval  for 
major  rules  combined  with  the  joint  resolution  of  disapproval  for 
non-major  rules  as  the  best  alternative  to  legislative  veto  in  view 
of  Chadha.   The  approval/disapproval  combination  for  major  and 
non-major  rules,  according  to  Representative  Elliott  H.  Levitas,  one 
of  Congress'  most  fervent  defenders  of  legislative  veto,  will: 


provide  for  true  veto  control  by  the  Congress  in  requiring 
affirmative  action  on  the  most  significant  regulations 
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issued  by  the  agencies,  that  Is,  rules  with  an  economic 
impact  of  over  $100  million  per  year;  but  this  procedure 
would  not  unnecessarily  burden  the  Congress  or  delay 
rulemaking  which  is  more  routine  and  less  significant^ 
(Emphasis  added). 

This  legislative  veto  alternative  would  not  overburden  the 
Congress,  as  Congress  would  only  be  required  to  take  action  on  the 
approximately  fifty  major  rules  issued  in  a  year.   By  the  time 
Congress  acted  on  these  rules,  the  approval  would  in  many  cases  be  a 
formality,  because  the  approval  requirement  would  serve  as  an 
Incentive  for  the  agencies  to  work  more  closely  with  Congress  and 
committees  of  relevant  jurisdiction  In  developing  the  regulation. 
The  Lott/Grassley  approach  also  contains  expedited  procedures  to 
move  resolutions  of  approval  to  the  Floor  within  45  days  and  to 
limit  Floor  debate  to  two  hours.   If  a  committee  does  not  report  the 
resolution,  it  is  automatically  discharged.   This  is  to  ensure  that 
both  Houses  will  have  an  opportunity  to  vote  on  whether  or  not  to 
approve  the  proposed  regulation  and  prevent  it  from  simply  being 
blocked  by  committee  inaction. 

The  joint  resolution  of  approval  mechanism  Is  considered  by  the 
Justice  Department  to  be  a  constitutionally  sound  procedure.   The 
effect,  however,  is  the  same  as  the  one  or  two-House  veto  which 
Congress  has  enacted  into  over  200  statutes.   If  one  House  of 
Congress  fails  to  pass  a  resolution  of  approval,  the  rule  is 
effectively  vetoed.   But  this  is  accomplished  in  a  way  which  follows 
the  procedural  bounds  of  the  Chadha  decision. 

The  NFIB  believes  that  it  is  important  for  major  rules  to  be 
subject  to  the  approval  procedure.   Such  an  approval  process  assures 
that  Congress  will  act  and  have  final  say  on  the  regulations  which 
have  an  annual  economic  impact  of  $100  million  or  more.   An 
alternative  approach,  the  disapproval  resolution,  is,  by  itself,  not 
strong  enough.   Only  through  the  approval  mechanism  can  Congress 
have  the  tight  control  necessary  over  major  regulations,  and  only 
under  the  approval  approach  is  Congress  assured  of  having  the  final 
say  over  whether  or  not  a  rule  or  regulation  takes  effect. 


5   U.S.  Congress,  House,  Committee  on  Rules,  98th  Cong.,  1st  Bess., 
Testimony  of  Rep.  Levitas,  Nov.  10,  1983,  p.  9. 
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Even  If  the  Congress  does  successfully  pass  a  resolution  of 
disapproval,  the  executive  agency  still  has  the  odds  in  its  favor, 
since  the  president  can  veto  the  resolution  and  force  Congress  to 
muster  a  two-thirds  vote  to  sustain  its  disapproval  in  order  to  be 
successful  in  halting  a  rule.   The  potential  need  for  overriding  a 
presidential  veto  tilts  the  balance  of  control  in  favor  of  the 
Executive  Branch,  which  has  the  responsibility  of  presenting  the 
rule.   The  joint  resolution  of  disapproval  provides  some  measure  of 
control;  the  NFIB  believes  that  more  control  is  needed  for  more 
significant  major  regulations,  and  the  approval  mechanism  clearly 
returns  the  control  and  accountability  for  major  regulations  back  to 
the  Congress  where  it  belongs. 

With  regard  to  omnibus  regulatory  reform  legislation,  the  NFIB 
does  not  concur  with  those  who  think  that  Executive  Order  12291  is 
sufficient  in  and  of  itself.    There  is  no  guarantee  that  an 
Administration  will  set  as  its  priority  regulatory  reform.   Many  of 
the  provisions  of  the  various  regulatory  reforms  bills,  H.R.  220, 
H.R.  3939  and  S.  1080,  including  the  role  of  0M3  oversight, 
stringent  cost  benefit  analysis  guidelines,  regulatory  impact 
analyses,  regulatory  review  prior  to  approval  of  a  final  major  rule, 
and  regulatory  agendas  also  appear  in  some  form  in  Executive  Order 
12291.   Independent  regulatory  agencies  are  exempted  from  the  Order, 
but  they  were  asked  to  comply  on  a  voluntary  basis.   Enactment  of 
omnibus  regulatory  reform  legislation  would  extend  provisions  of 
Executive  Order  12291  to  cover  all  agencies.   This  legislation, 
coupled  with  a  strong,  effective,  constitutional  legislative  veto 
mechanism  could  give  the  Congress  and  the  people  they  represent  true 
control  over  the  agencies. 

The  NFIB  is  testifying  today  because  we  feel  that  legislative 
veto  is  a  congressional  check  on  the  regulatory  process  and  would 
restore  to  Congress  its  legitimate  oversight  and  review  role.   The 
alternative  legislative  veto  proposals  combine  a  "report  and  wait" 
provision,  the  approval/disapproval  mechanism,  and  the  expedited 
procedures  provisions  to  restore  "lawmaking"  authority  totally  to 


6   Exec.  Order  No.  12291,  45  Fed.  Re^.  13193  (1981). 
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the  Congress.   Expedited  procedures  for  both  discharge  £rom 
committees  of  jurisdiction  and  for  Floor  consideration  would  keep 
the  congressional  review  system  from  bogging  down. 

NFIB  believes  it  is  important  for  Congress  to  act  expeditiously 
on  the  proposed  legislative  veto  alternatives.   The  control  offered 
by  the  legislative  veto  is  vital  to  the  small  business  owners 
represented  by  NFIB.   Legislative  veto  gives  them  needed  recourse 
through  their  elected  representatives  against  burdensome  and  unfair 
government  regulation. 

Ms.  BoLLiNG.  Mr.  Leighton. 

STATEMENT  OF  RICHARD  J.  LEIGHTON,  ESQ.,  REPRESENTATIVE 
FOR  THE  U.S.  CHAMBER  OF  COMMERCE 

Mr.  Leighton.  The  chamber  of  commerce  also  thanks  you  very 
much  for  the  opportunity  to  present  its  views  on  a  very  important 
subject.  Just  so  the  record  is  clear,  is  my  statement  going  to  be  in 
in  full? 

Ms.  BoLUNG.  Yes,  it  will  be  included  in  the  record  in  full. 

Mr.  Leighton.  We  have  attempted  in  that  statement  to  answer 
all  of  the  questions  that  the  chairman  pointed  out  at  the  beginning 
of  the  session.  Let  me  make  a  couple  of  points.  There  is  an  advan- 
tage I  suppose  to  being  the  wrapup  witness.  I  can  incorporate  by 
reference,  and  I  do,  all  the  points,  the  great  arguments  that  are  in 
support  of  the  points  that  I  make  in  my  statement  without  having 
to  enumerate  them. 

There  are  three  or  four  things  I  would  like  to  emphasize.  First, 
there  is  going  to  be  no  quick,  single  fix  to  the  problem  created  by 
the  Chadha  decision.  We  think  that  there  has  to  be  a  multifaceted 
response  to  that.  It  is  not  only  a  legislative  responsibility,  we  think 
it  has  to  be  an  executive  responsibility  as  well. 

The  statement  that  we  have  submitted  suggests  several  things  to 
do.  I  think  the  priority  ought  to  be  at  this  point  reviewing  the  vari- 
ous statutes  that  do  have  legislative  veto  provisions  in  them  and 
determining  as  best  you  can  whether  or  not  there  is  a  severability 
problem.  I  would  urge  the  chairman  not  to  wait  for  the  courts  to 
decide  this.  I  think  it  is  something  that  Congress  can  do  at  least  on 
a  preliminary  basis  right  now.  You  can  determine  where  there  are 
likely  to  be  problems  and  you  can  avoid  those  problems  legislative- 
ly before  they  may  come  up. 

Second,  don't  tie  the  response  on  legislative  veto  to  the  somewhat 
different  issue  of  regulatory  reform.  Part  of  the  problems  that  you 
will  have  difficulty  addressing  will  be  caused  by  inadequate  proce- 
dural requirements  under  the  outdated  Administrative  Procedure 
Act.  In  some  of  the  provisions  in  some  of  the  regulatory  reform 
bills,  you  see  attempts  to  tie  the  highly  controversial  legislative 
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veto  vehicles,  to  them.  We  would  like  to  see  them  kept  separate,  as 
you  appear  to  be  doing  here,  and  let  the  Admininstrative  Proce- 
dure Act  reforms  go  their  own  way,  and  the  legislative  veto  re- 
sponse go  its  own  way.  They  are  parallel  but  not  necessary  overlap- 
ping- 

Maybe  last,  I  would  urge  that  you  be  a  little  more  positive  in 
your  outlook  on  this.  We,  the  chamber  of  commerce,  have  been 
long  time  legislative  veto  supporters.  But  in  looking  at  that  deci- 
sion again,  I  wouldn't  hold  my  breath  to  see  any  major  change  by 
the  Supreme  Court  in  its  approach  to  that  decision. 

What  I  would  suggest  is  that  you  look  at  the  opportunities,  or  at 
least  view  the  problem  as  creating  some  opportunities,  such  as 
sharpening  the  process  of  preventing  poor  regulation.  We  heard 
many  remarks  on  that  point.  Good,  clear  delegation  is  the  key.  We 
all  know  that  delegation  can  be  better.  We  might  as  well  start 
right  now.  In  fact,  as  you  review  some  of  the  legislative  veto  stat- 
utes, you  may  want  to  look  at  them  for  organic  revision. 

Better  communication,  too.  Not  only  among  legislators  and  exec- 
utive branch  people,  but  staff  to  staff— it  is  very  important  to  have 
continuing  dialog  between  legislative  and  executive  staffs.  Very 
often  it  prevents  problems  that  once  they  arise,  need  some  sort  of 
extraordinary  remedy  like  legislative  veto. 

Amending  organic  statutes  would  be  next  along  the  line.  When 
you  get  to  the  situation  where  there  is  a  legislative  veto,  this  sig- 
nals that  major  mistakes  already  have  been  made. 

There  are  two  or  three  different  types  of  legislative  veto  being 
proposed.  Each  may  have  its  place.  Veto  by  congressional  disap- 
proval might  be  reserved  for  relatively  routine  or  minor  matters. 
Veto  by  full  approval  should  apply  to  more  serious  matters.  This 
amounts  to  nothing  but  ratification.  I  think  if  you  viewed  Chadha 
a  little  bit  more  positively,  you  might  find  that  there  is  an  opportu- 
nity, now  that  everybody's  attention  is  fixed,  to  do  some  work  that 
should  have  been  done  years  ago. 

[Mr.  Leighton's  prepared  statement  follows:] 
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on 

THE  IMPACT  OF  INS  v.  CHADHA 

ON  THE  ADMINISTRATIVE  PROCESS 
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HOUSE  OF  REPRESENTATIVES 

for  the 

CHAMBER  OF  COMMERCE  OF  THE  UNITED  STATES 

by 

Richard  J.    Leighton 

May    10,    1984 

I  am  Richard  J.  Leighton  of  the  law  firm  of  Leighton,  Lemov,  Jacobs 
and  Buckley,  Washington,  D.C.   I  am  also  a  voting  member  of  the  Administrative 
Conference  of  the  United  States,  a  member  of  the  Administrative  Law  Section 
and  the  Business  Law  Section  of  the  American  Bar  Association.   I  am  appearing 
on  behalf  of  the  Chamber  of  Commerce  of  the  United  States,  where  I  serve  as 
Chairman  of  the  Council  on  Administrative  Law.   The  Council  is  composed  of 
administrative  law  experts  from  the  worlds  of  business,  academia  and  the  legal 
profession.   It  recommends  regulatory  and  administrative  law  policies  to  the 
Government  and  Regulatory  Affairs  Committee  which,  in  tirrn,  makes 
recommendations  to  the  Chamber's  Board  of  Directors. 

On  behalf  of  the  U.S.  Chamber,  which  is  composed  of  over  200,000  firms 
and  companies,  1  wish  to  renew  our  support  for  the  Congressional  review 
concept . 

KEEPING  CHADHA  IN  PERSPECTIVE 

As  a  preliminary  matter,  we  are  pleased  to  see  that  you  are  treating 
the  Congressional  response  to  the  legislative  veto  decision  as  a  discrete 
matter.—   This  is  a  complex  and  controversial  subject  that  should  not  be 
tied  to  other  regulatory  reform  proposals  whose  chance  of  being  enacted  would 
be  considerable  lessened  by  additional  complexity  or  controversy. 

Chadha  is  not  the  end  of  the  world;  its  significance  must  be  kept  in 
perspective.   The  decision  applies  only  to  one  type  of  Congressional  review 
over  the  use  of  its  delegated  powers.   The  essence  of  the  Congressional  veto 
concept  was  an  intent  to  keep  federal  regulators  politically  accountable  to 
those  who  are  elected  by  American  voters.   The  Chamber  very  much  endorses  this 

concept  and  believes  that  Congress  still  has  a  wide  variety  of  effective 

2/ 
alternatives  by  which  it  can  keep  federal  agencies  in  line. 


1/   Immigration  and  Naturalization  Service  v.  Chadha,  103  S.  Ct .  2764  (1983); 
Tee  also  the  directly  related  cases.  Process  Gas  Consumers  Group  v.  Consumers 
Energy  Council  of  Araerica,  Consumers  Union  of  the  United  States,  Inc.  v.  Federal 
Trade  Commission,  sub,  nom.  U.S.  Senate  v.  Federal  Trade  Commission  and  U.S. 
House  of  Representatives  v.  Federal  Trade  Commission,  103  S.  Ct.  (1983) 

2/   In  this  statement,  "federal  agency"  includes  all  levels  of  organization, 
~    from  Department  down  to  "Office  to  so-called  independent  agencies. 
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It  is  likely  there  is  no  single  "quick  fix"  that  should  be  chosen  to 
replace  the  hundreds  of  Congressional  veto  provisions  that  apparently  were 
rendered  unconstitutional  by  Chadha.   You  may  choose  not  to  replace  some  of 
these  violative  provisions  with  anything.   You  may  choose  to  replace  others 
with  review  alternatives  that  differ  from  statute  to  statute.   You  may  choose 
to  withdraw  completely  some  delegated  powers.   You  even  may  have  to  reenact 
some  statutes,  if  the  violative  Congressional  veto  provision  is  not  capable  of 
being  severed.   Identifying  these  fully  unconstitutional  statutes  -  or  making 
sure  that  there  are  no  such  laws  -  would  appear  to  be  a  -candidate  for  a  high 
research  priority. 

In  any  case,  it  appears  most  unlikely  that  any  federal  agency  will  run 
amok  or  try  to  take  advantage  of  the  situation  while  you  identify  and  evaluate 
your  options. 

THE  NEED  FOR  CLEAR  STATUTORY  GUIDANCE,  LESS  DELEGATION 
The  specific  problem  that  the  Congressional  veto  was  designed  to 
correct  is  administrative  agency  abuse  of  delegated  legislative  power, 
resulting  in  a  national  policy  that  is  contrary  to  what  the  elected  Congress 
would  have  enacted  if  it  took  original  action.   Sometimes,  however.  Congress 
may  be  part  of  that  problem. 

As  the  issues  get  more  complex  and  the  consequences  of  regulation  get 
nore  serious,  the  difference  lessens  between  delegation  of  power  and 
abdication  of  power.   Sweeping  grants  of  power  without  clear  legislative 
guidelines  to  federal  agencies  eventually  will  produce  eccentric  national 
policy  that  many  in  Congress  will  want  to  change. 

Congress  anticipated  this  in  some  situations,  and  placed  Congressional 
veto  provisions  within  statutes  with  broad  delegations  of  power.   When 
reviewing  these  statutes  in  light  of  Chadha,  consideration  ought  to  be  given 
to  providing  more  Congressional  guidance  on  how  to  formulate  national  policy 
under  the  authority  of  these  laws. 

For  example,  one  of  the  perennial  problem  agencies  is  the  Federal 
Trade  Commission  (FTC),  especially  with  regard  to  its  industry-wide  rulemaking 
power  that  was  delegated  to  protect  against  violations  of  Section  5  of  the 
Federal  Trade  Commission  Act.   Whether  it  is  because  of  alleged 
over-regulation  of  used  car  sales,  funeral  home  services  or  television 
commercials  seen  by  children,  or  even  under-regulation  in  other  areas,  the  FTC 
has  been  a  recurring  source  of  controversy  here  on  Capitol  Hill.   Yet,  it  is 
generally  viewed  as  your  agency. 

It  is  Congress  that  gave  the  FTC  its  Section  5  power  in  these  broad 
terms:   "unfair  or  deceptive  acts  or  practices  in  or  affecting  commerce  are 
hereby  declared  unlawful."  That  is  basically  all  that  you  told  the 
Comcission.   The  legislative  history  is  not  particularly  helpful.   You  have 
left  it  up  to  the  FTC  (and  the  courts)  to  define  what  is  unfair  or  deceptive, 
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and  you  have  given  the  Commission  the  most  formidable  regulatory  powers  with 
which  to  enforce  its  decision,   A  majority  of  the  Commission  now  suggests  that 
Congress  should  enact  a  meaningful  definition  of  these  key  terms,  so  that  the 
agencv  will  know  what  Congress  intends. 

Vi  th  regard  to  proposed  legislation,  perhaps  Chadha  will  provoke  a  new 

interest  in  old  solutions  to  the  recognized  problem  of  loosely  delegated 

Congressional  power.   For  example,  the  Arjerican  Bar  Association  has  kept 
active  for  more  than  10  years  a  resolution  on  this  subject.   It  calls  for  the 

creation  of  a  Congressional  unit  to  review  proposed  legislation  to  assure  that 

it  adequately  sets  forth  legislative  policies  and  standards  for  the  proper 

exercise  of  the  powers  delegated.   It  also  calls  for  the  use  of  a 

Presidentially-designated  unit  in  the  Justice  Department  to  give  you  a  report 

fToc  the  viewpoint  of  the  intended  delegate. 

THE  NEED  FOR  EXECUTIVE  BRANCH  OVERSIGHT 

The  President  is  doubly  qualified  to  play  an  important  role  in  the 
formulation  of  standards,  such  as  Executive  Order  12291,  by  which  delegated 
regulatory  power  should  be  implemented.   The  President  is  politically 
accountable  to  the  entire  nation.   This  gives  him  a  mandate  that  is 
particularly  suitable  to  coordinating  the  execution  of  national  regulatory 
policv,  the  very  thing  that  was  to  be  the  subject  of  many  Congressional  vetos . 

In  addition,  the  President's  constitutional  position  as  Chief 
Executive  of  the  agencies  Co  which  power  has  been  delegated  subsumes  a  power 
to  try  to  make  these  laws  work  and  prevent  inconsistent  implementation  among 
agencies.   It  is  axiomatic:   The  less  guidance  that  Congress  gives  regulatory 
agencies  on  how  to  achieve  national  policy  with  delegated  power,  the  more  need 
there  is  for  someone  -  i.e.,  the  President  -  to  do  so.   The  more  timid 
Concress  is  in  determining  and  asserting  its  own  wishes,  the  stronger  the 
President  must  be,  if  he  is  to  execute  the  laws. 

With  regard  to  national  regulatory  policy,  the  Constitution  fairly 
well  calls  for  Congress  to  be  the  architect  and  the  President  to  be  the 
general  contractor.   If  an  architect  refuses  to  give  his  general  contractor 
blueprints,  and  instead  relies  on  broad  commands  -  "build  me  a  large  building 
that  keeps  out  the  cold  and  is  compatible  with  all  my  other  buildings"  -  the 
architect  should  not  be  heard  to  complain  about  the  construction  and 
iraintenance  n.ethods.   This  is  especially  so  if  the  contractor,  in  turn, 
defines  how  large  "large"  is  and  uses  his  own  definition  to  prevent  the 
building  from  becoming  larger  than  "needed." 


IMPORTANT  CHARACTERISTICS  OF 
INDEPENDENT  AGENCIES,  RULEMAKING  AND  ADJUDICATIONS 

The  Chadha  decision  may  raise  again  the  question  of  the  proper  status 
of  the  so-called  independent  regulatory  agencies.   This  is  not  the  time  to 
discuss  the  seminal  constitutional  questions  on  this  subject.   However,  it  is 
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proper  Co  notice  here  that  the  importance  of  independent  agency  accountability 
to  Congress  and  coordination  with  the  Executive  Branch  is  heightened  if  these 
agencies  are  not  to  be  accountable  to  the  President, 

Chadha  may  herald  the  need  for  more  informal  communication  between  the 
independent  agencies  and  the  White  House  and  between  all  regulatory  bodies  and 
appropriate  committees  of  Congress.   For  example,  increased  circulation  of 
various  agency  regulatory  proposals  for  review  and  possibly  comment  at 
appropriate  stages  of  a  rulemaking  proceeding  might  be  in  order.   With  regard 
to  informal  (notice  and  comment)  rulemaking,  there  should  be  no  problem  with 
members  or  committees  of  Congress  having  a  chance  to  signal  agencies  on 
policy,  especially  if  the  agencies  use  advance  notices  of  proposed 
rulemaking.   This  may  not  be  so  simple,  however,  when  it  comes  to  other  types 
of  agency  decisionmaking. 

With  regard  to  formal  rulemaking,  where  an  agency's  decision  is 
required  to  be  made  on  the  basis  of  evidence  and  information  in  a  record, 
steps  must  be  taken  to  avoid  violating  existing  ex  parte  requirements.   As 
always,  safeguards  also  must  be  followed  to  avoid  violating  separation  of 
powers  principles,  as  well.   We  cannot  have  Congress  implementing  its  own  laws. 

Chadha  involved  an  agency  adjudication,  an  area  much  more  sensitive 
than  rulemaking.   The  chief  reason  for  this  is  the  risk  of  invading  not  only 
the  domain  of  the  Executive,  but  the  domain  of  the  Judiciary.   Not  only  that, 
individual  rights  characteristically  are  more  vulnerable  in  adjudications. 

If  we  follow  the  Administrative  Procedure  Act  and  consider  rulemaking 
to  include  ratemaking  and  generally  to  be  prospective  action  of  wide 
aorlioability ,  this  is  the  area  that  we  would  think  Congress  would  show  the 
z~sz    interest  in  maintaining  and  increasing  its  review  powers.   Rulemaking  by 
the  so-called  independent  agencies  which  are  not  accountable  to  the  President 
would  thus  seem  to  be  of  particular  interest,  if  you  agree  with  our  viewpoint 
that  political  accountability  is  important.   Federal  Agency  adjudications 
ger.erally  tend  to  be  retrospective  in  nature  (except  licensing)  and  of 
specific  applicability.   We  would  urge  cautious,  area-by-area  consideration 
with  respect  to  increasing  Congressional  intervention  in  this  area. 

We  would  also  urge  caution  with  regard  to  any  Congressional  review 
proposal  that  might  involve  private  circulations  of  agency,  or  agency  staff, 
draft  proposals  for  regulations  or  enforcement  actions.   This  not  only  raises 
traditional  separation  of  powers  and  ex  parte  questions,  it  likely  will  raise 
questions  of  basic  fairness.   People  having  greater  access  to  key  members  of 
Congress  would  at  least  appear  to  be  at  an  advantage  in  such  a  situation. 

OTHER  APPROACHES 

Chadha  makes  clear  that  the  legislative  power  can  be  used  to  curtail 
agency  regulation-making,  either  by  cutting  back  on  the  powers  delegated  or  by 
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use  of  a  true  legislative  (as  opposed  to  Congressional)  veto  through  the 
cr.actaeut  of  a  law. 

The  most  frequent  vehicle  now  being  discussed  to  accomplish  these 
p.irposes  is  the  joint  resolution,  either  for  approval  or  disapproval.   We 
emphasize,  however,  that  this  is  only  one  of  the  possible  responses  to 
ill-advised  regulation  that  might  be  appropriate  in  a  given  situation.   As 
•jsual,  there  are  trade-offs  associated  with  every  type  of  response. 

Delay  is  a  universal  concern  with  respect  to  legislative  responses  to 
arency  regulation.   Most  of  the  proposals  that  we  have  seen  involve  expediting 
Cc-r ressional  procedures  to  assure  timely  legislative  action  on  a  pending 
r£|-.latory  matter.   What  this  might  do  to  your  other  floor  priorities  is  best 
■-■?.?■-—.  to  you.   We  'understand  that  you  are  thinking  of  having  separate  hearings 
rr  ■-he  effects  of  these  proposals  on  House  operations. 

However,  it  is  clear  that  the  presence  of  any  Congressional  review 
aechanism  will  slow  down  all  affected  agencies,  especially  those  that  have  not 
been  careful  and  rational  in  their  regulatory  actions.   On  balance,  we  believe 
that  this  is  good. 

In  other  cases,  especially  where  the  effects  of  agency  decisions  could 
be  considered  to  have  major  national  consequences.  Congress  could  make 
proceedings  subject  to  enactment  of  a  joint  resolution  of  approval. 

With  respect  to  agency  decisionmaking  where  timeliness  is  considered 
especially  important,  or  where  the  effects  of  regulation  might  not  appear  to 
be  of  major  consequence,  a  resolution  of  Disapproval  might  be  preferable. 
That  is,  such  particular  agencies  or  proceedings  would  be  made  subject  to  a 
requirement  that  the  action  in  question  would  not  become  final  or  effective 
for  a  given  period  of  time  during  which  a  joint  resolution  of  disapproval 
could  be  enacted.   If  a  resolution  is  not  enacted  within  that  period,  the 
agency  action  becomes  final,  subject  to  judicial  review,  of  course.   The 
Chamber  suggests  close  consideration  of  the  concept. 

With  respect  to  either  approach,  experience  teaches  that,  as 
regulatory  action  increases.  Congressional  attention  also  will  have  to 
increase.   The  wider  the  scope  of  proceedings  subject  to  this  type  of  review, 
the  more  you  will  be  urged  to  vote  one  way  or  another  or  to  act  or  not  to 
act.   One  legitimate  issue  is  how  much  additional  work  can  Congress  reasonably 
be  expected  to  perform.   That  is  why  the  Chamber  asks  you  to  keep  in  mind  that 
you  may  very  well  find  areas  in  which  it  is  more  appropriate  to  withdraw 
delegations  of  regulatory  power  rather  than  monitor  and  react  to  an  agency's 
use  of  the  power. 

Another  question  that  must  be  considered  is  Che  effect  of  a  joint 
resolution  of  approval  approach  on  the  balance  of  power  over  independent 
agencies.   Without  a  joint  resolution  of  approval  requirement,  the  President 
ices  not  liave  veto  power  over  the  regulatory  decisions  of  these  agencies. 
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with  rtjspecc  to  either  type  of  joint  resolution,  but  especially  a 
r-rf --lut  ion  of  approval,  it  is  likely  that  judicial  review  will  be  affected, 
ev^r,  it  the  enacting  legislation  states  that  judicial  reviews  are  not  to  be 
i..  i^zi  ^ri.       It  is  harci  to  imagine  a  court  overturning  a  decision  that  has  been 
ratified  by  both  houses  of  Congress  and  the  President.   That  is  a  law,  and  any 
procedural  irregularities  that  took  place  during  the  administrative  process 
likely  will  be  considered  as  having  been  absolved  during,  or  rendered 
unreviewable  by,  the  legislative  process.   Also,  the  mere  fact  that  an  attempt 
was  T.ade  to  enact  <i  joint  resolutio.-i  of  disapproval,  but  failed,  would  appear 
to  be  one  cf  ,iose  factors  with  a  potential  for  affecting  a  court's  judgment, 
whether  or  not  there  was  language  in  the  enabling  statute  that  said  such 
factors  shouLd  be  considered. 

It  should  be  noted  th.ir  conditions  in  any  enabling  legislation  that 
will  set  up  a  Congressional  review  mechanism  likely  could  not  be  binding  on 
subsequent  Congresses.   We  have  seen  proposed  provisions  prohibiting  using  a 
joint  resolution  to  add  amerdinents  to  a  regulatory  decision,  or  prohibiting 
the  issuance  of  legislative  intent  language  of  use  to  a  court.   These  would 
not  appear  sufficient  to  prevent  a  Member  of  Congress  or  a  committee  from 
fashioning  any  joint  resolution  they  see  fit,  or  even  seeking  special  changes 
in  the  procedures  by  which  a  particular  resolution  wouldbe  considered. 

CONCLUSION 

This  is  an  important  and  complex  inquiry  that  the  Rules  Committee  is 
making.   It  goes  to  the  very  heart  of  the  Legislative,  Executive  and  Judicial 
functions.   We  appreciate  the  opportunity  to  give  our  views  and  we  offer  our 
assistance  if  we  might  be  of  further  help. 

Thank  you. 
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Ms.  BoLLiNG.  Very  good,  thank  you  very  much. 

I  believe  that  the  chairman  will  leave  the  record  open  to  add  ad- 
ditional statements  to  it. 

I  think  that  specifically  we  will  put  in  the  record  right  now  the 
statement  of  Congressman  Jim  Moody,  who  was  going  to  testify  but 
unfortunately  his  father  died  yesterday. 

[The  statement  of  Hon.  Jim  Moody  of  Wisconsin  follows:] 
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TESTIMONY  OF  CONGRESSMAK  JIM  MOODY 

THE  WISCOKSIN  MODEL  OF  A  LEGISLATIVE  VETO 

BEFORE  THE  RULES  COMMITTEE 

May  10,  1984 


Mr.  Chairman,  I  would  like  to  begin  by  thanking  you  for  the 
opportunity  to  come  before  you  and  the  other  members  of  the 
Committee  to  present  a  legislative  veto  plan  that  hae  worked  well 
in  Wisconsin  and  could  potentially  be  adapted  for  use  at  the 
federal  level.   It  is  a  tribute  to  your  determination  that  these 
hearings  are  being  held  despite  so  many  other  issues  pending 
before  Congress. 


As  you  know, 
of  experimentation 
Wisconsin  oversigh 
effective.   The  Wi 
Review  of  Administ 
many  types  of  solu 
and  has  developed 
administrative  rul 
level,  the  imT^act 
of  public  policy  c 
careful  scrutiny. 


state  governments  have  long  been  laboratories 

in  government.   I  believe  strongly  that  the 
t  system  is  both  constitutional  and  extremely 
sconsin  Legislature's  Joint  Committee  for 
ratlve  Rules  (JCRAR)  has  considered  nearly  as 
tions  over  the  years  as  has  the  U.S.  Congress, 
the  following  model  for  the  review  of 
es  and  regulations.   Just  as  at  the  state 
a  federal  agency  can  have  on  the  Implementation 
an  be  pervasive,  and  Its  rulemaking  warrants 


The  Wisconsin  system  is  constitutional 
the  full  legislative  T^rocess  and  the  execut 
the  review  urocess.  First,  the  legislature 
delegates  rulemaking  authority  to  an  agency 
the  bill  into  law  and  it  becomes  effective 
and  -oromulgater!  the  rules  and  holds  Dubllc 
under  the  state  Administrative  Procedures  A 
of  that  procedure,  the  agency  sends  the  rul 
to  the  presiding  officer  of  each  house,  who 
days  to  refer  them  to  an  aT>propriate  standi 


because  it  involves 
ive  branch  as  part  of 

passes  a  bill  which 
The  Governor  signs 
The  agency  develops 
hearings  (required 
ct )  .   Upon  completion 
es  in  final  draft  form 

has  seven  working 
ng  committee. 


The  standing  committee  then  has  thirty  days  to  look  at  the 
rule  and  make  a  decision  or  whether  or  not  it  wants  to  hold  a 
hearing  and  an  additional  thirty  days  In  which  to  hold  the 
hearing,  for  a  maximum  elapsed  time  of  sixty  days.   On  the  basis 
of  the  nublic  hearing,  it  can  vote  whether  or  not  to  object  to 
the  rule. 

I  stress  the  word  "object."    .'isconsin  does  not  have  a 
suspension  power  for  standing  committees.   Instead,  they  have  the 
ability  to  object  to  portionf;  of  the  rule  in  whole  or  in  oart. 
That  objection  then  triggers  a  respon?;e  from  the  agency,  which 
can  either  work  with  the  committee  or  maintain  its  position.   If 
the  agency  works  out  modifications  of  the  rx'le,  so  that  the 
committees  in  both  houses  would  agree  to  the  modifications,  the 
rule  can  then  take  effect.   If  the  objection  remains  because  no 
modifications  have  been  made  by  the  nqsnc-f,    tht^  JCRAR  is  required 
within  another  thirty  day^  to  hold  a  public  hearing  on  the  rule 
and  either  sustain  the  objection  or  overturn  it. 

Should  the  committee  overturn  the  objection,  the  rule  can 
th'-n  take  effect.   However,  if  the  JCRAR  sustains  the  objection 
of  the  standing  committee,  the  JCRAR  must  introduce  a  bill 
immediately  which  either  rewrites  that  section  of  the  law  or 
negates  the  rule  in  some  way,  in  order  to  accomplish  the  original 
legislative  purpose.   The  bill  is  th.=!n  fast-tracked.   That  means 
it  has  to  be  scheduled  within  forty  days  of  its  introduction  in 
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the  Assembly  or  the  Senate.   This  guarantees  that  it  cannot  be 
r>laeonholect  by  any  cc^mittee  chairman. 

The  key  here  is  that  the  burden  of  Proving  that  the  proposal 
is  faulty  is  upon  the  legislature,  not  the  agency  which  is 
basically  respon'lirg  to  a  delegation  from  the  legislature.   If 
the  bill  fails  in  either  house  of  the  legislature,  the  objection 
is  deemed  to  have  been  adversely  disposed  of,  and  the  rule  can 
take  effect.   The  legislature  must  pass  a  bill  to  uphold  its 
objection  and  send  it  to  the  Executive  for  sigrature  or  veto. 

The  JCPAR  also  has  what  is  called  "suspension  power."   That 
is,  it  can  temporarily  suspend  the  effect  of  a  rule  during  which 
time  the  same  fast-tracking  of  a  bill  must  take  place.   The 
whole  lefjislature  must  make  a  decision  with  the  Executive  to 
either  sign  or  veto  a  bill.   The  committee  system  (using  only 
•  full  committees  in  order  to  avoid  too  much  delay)  is  used  to 
create  and  trigger  the  process  in  which  both  houses  and  the 
Executive  review  the  rules  or,  if  necessary,  change  the  statute 
to  accomplish  the  original  leair;lative  intent. 

I  believe  that  if  this  system,  or  one  substantially  similar 
to  it,  is  put  into  effect,  it  will  be  able  to  pass  Constitutional 
muster.   Congress  will  be  able  to  maintain  some  control  over  the 
bureaucracy  in  the  making  of  piiblic  policy  to  reflect  the 
original  legislative  intent.   If  the  fast-tracking  and  objection 
Drocesses  are  used,  rather  than  the  full— blown  veto  process,  both 
houses  and  the  President  will  be  involved  in  the  solution.   In  a 
recent  challenge  to  their  state  legislative  veto  procedure,  the 
Supreme  Court  of  New  Hampshire  cited  the  Wisconsin  system  as 
being  constitutional. 

Once  again,  Mr.  Chairman,  I  thank  you  and  the  members  of 
thir^  committee  for  giving  me  the  opportunity  to  present  this 
idea,  and  would  urge  you  to  take  it  into  serious  conrideration 
along  with  the  other  r>roposals  presently  before  you. 

Ms.  BoLLiNG.  The  statement  of  Richard  B.  Smith  representing 
the  American  Bar  Association,  all  the  articles  that  Professor  Gil- 
mour  and  Barbara  Hinkson  Craig  suggested,  and  some  articles  by 
Prof.  Peter  Strauss,  as  well  as  Bruce  Comly  French's  article  on 
Chadha  effect  to  the  District  of  Columbia.  These  we  will  add  right 
away. 

[The  statement  and  amicus  curiae  brief  submitted  by  the  Ameri- 
can Bar  Association,  and  a  statement  by  Bruce  Comly  French,  fol- 
lows:] 


1002 


American  Bar  Association 


May  10,  1984 


Honorable  Claude  Pepper 

Chairman 

Committee  on  Rules 

U.S.  House  of  Representatives 

Washington,  D.C.   20515 


GOVERNMENTAL  AFTAJR5 

GROUP 
DIRECTOR 
RotMn  D    Evans 

STAFF  DIRECTOR  FOR 
GOVERNMENTAL  UAISON 

Crajg  H    B««b 

STAFF  DIRECTOR  FOR 
BAR  UAJSON 

Ksvin  J    Dnscoll 

STAFF  DIRECTOR  FOR 
MEMBER  UAISON 

Irsnfl  n    EmaaMem 

LEGISLATIVE 

COORDINATORS 
Ulllan  B   Gaakln 
Daniaa  A   Cardman 
STAFF  DIRECTOR  FOR 

INFORMATION  SERVICES 
Pa«y  A    HicWar 
EDITOR, 

WASHINGTON  LETTER 
Rtwnda  J    McMtlUon 


Dear  Mr.  Chairman: 

I  regret  to  inform  you  that,  due  to  a  last  minute 
conflict,  Richard  B.  Smith  will  be  unable  to  testify  at 
this  afternoon's  hearings  before  your  Committee  on  various 
proposals  concerning  the  legislative  veto.   Mr.  Smith  has 
requested  that  this  letter,  and  a  copy  of  his  prepared 
statement  which  will  be  submitted  under  separate  cover, 
both  be  included  in  the  formal  record  of  these  important 
hearings . 


As  you  may  know,  the 
of  its  support  for  legis 
regulatory  process,  has 
which  would  authorize  on 
approve  or  to  disapprove 
taken  by  Executive  depar 
Our  position  was  perhaps 
American  Bar  Association 
to  the  U.S.  Supreme  Cour 
case  of  INS  v.  Chadha,  a 


American  Bar  Association,  as  part 
lation  to  improve  the  federal 
consistently  opposed  legislation 
e  or  both  houses  of  Congress  to 

regulatory  action  proposed  to  be 
tments  or  independent  agencies. 

most  clearly  enunciated  in  the 
's  amicus  curiae  brief  submitted 
t  for  its  consideration  in  the 

copy  of  which  I  enclose. 


Chief  Justice  Burger's  decision  for  the  Court  in  Chadha 
struck  down  the  validity  of  the  legislative  veto  in  clear 
terms.   However,  the  sweeping  nature  of  that  opinion  has 
left  unanswered  many  of  the  questions  which  have  been 
aired  before  your  Committee  including,  inter  alia,  the 
severability  of  legislative  veto  provisions  in  current  law 
where  Congress  has  not  specifically  indicated  its  intent 
that  such  provisions  not  be  severable.   This  point  was 
highlighted  by  yesterday's  decision  by  a  judge  of  the  D.C. 
Superior  Court  concerning  the  validity  of  criminal  laws  enacted  by 
the  D.C.  City  Council  whei;e  those  laws  are  subject  to  a  veto  by  one 
house  of  Congress.   This  is  but  one  example  of  similar  questions 
■which  undoubtedly  will  continue  to  be  raised  before  various  courts. 

Following  the  Chadha  decision  the  American  Bar  Association  has 
been  concerned  that  the  initial  response  by  Congress  too  quickly 
presumed  the  necessity  of  legislative  action  as  opposed  to  con- 
gressional reflection.   Since  the  Court's  opinion  nearly  a  year  ago 
Congress  has  continued  to  enact  laws  which  contained  one-  or  two- 
house  legislative  vetos  which,  on  their  face,  are  unconstitutional! 
Additionally,  proposals  have  been  strenuously  advocated  both  before 
your  Committee  and  other  committees  of  Congress  to  subject  all  major 
rules  (e.g.  those  with  an  economic  impact  of  $100  million)  to  a  joint 
resolution  of  approval  and  to  subject  all  other  proposed  regulations 
to  a  joint  resolution  of  disapproval.   While  the  use  of  a  joint 
resolution  overcomes  the  constitutional  impediments  of  the  presentment 
clause  and  of  bicameralism  relied  upon  in  the  Chadha  case,  its  consti- 
tutional validity  is  nevertheless  unclear  on  different  grounds. 
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Wholly  apart  from  the  question  of  whether  various  proposals  are  in 
fact  constitutional,  the  underlying  issues  remain  of  what  is  sound 
government  policy  and  what  are  the  appropriate  roles  of  the  Legisla- 
tive and  Executive  Branches.   If  Congress  were  to  adopt  a  broad 
statute  requiring  all  Executive  Branch  and  independent  agencies  to 
receive,  by  a  joint  resolution  of  approval,  authorization  to  regulate 
in  the  manner  in  which  Congress  had  directed  that  agency  to  regulate, 
Congress  might  save  itself  and  the  general  public  a  lot  of  time  and 
money  simply  by  abolishing  those  regulatory  functions.   This  appears, 
of  course,  neither  feasible  nor  wise,  for  it  is  Congress  --  and  not 
the  often  blamed  "unelected,  faceless  bureaucrats"  —  which  has 
directed  federal  agencies  to  regulate  in  a  certain  manner. 

Furthermore,  an  important  element  under  successive  executive 
orders  issued  by  Presidents  Ford,  Carter  and  now  Reagan  requiring 
Executive  Branch  agencies  to  undertake  an  analysis  of  proposed  major 
regulations,  would  seem  a  useless  endeavor  if  Congress  subsequently 
required  that  regulation,  already  extensively  analyzed,  to  be  sub- 
jected to  a  vote  of  approval  in  Congress.   The  ABA  along  has  supported 
the  need  to  statutorily  establish  such  a  regulatory  analysis  for  all 
major  rules,  and  it  is  precisely  the  usefulness  of  that  analysis  which 
obviates  any  conceivable  need  for  a  congressional  resolution  of 
approval  of  proposed  major  rule. 

On  behalf  of  the  American  Bar  Association,  I  commend  your 
continuing,  thoughtful  inquiry  into  the  ramifications  raised  by  the 
Supreme  Court's  Chadha  decision  and  the  various  pending  proposals  in 
Congress  concerning  the  legislative  veto.   We  look  forward  to 
continuing  to  work  with  you  on  this  issue  of  fundamental  importance 
to  the  relationship  between  the  Legislative  and  Executive  Branches. 

Most  cordially. 


Craig  H'.  Baab 
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cc:   Richard  B.  Smith,  Esq. 


1004 
Nos.  80-1832,  80-2170,  80-2171 


In  the 

Bnpttmt  OInurt  nf  tire  Mnxtth  SlateB 

October  Term,  1981 


Immigration  and  Naturalization  Service, 

Appellant, 

— V. — 

Jagdish  Rai  Chadha,  et  al.. 

Appellees. 


United  States  House  of  Representatives, 

Petitioner, 

Immigration  and  Naturalization  Service,  et  al.. 

Respondents. 


United  States  Senate, 

Petitioner, 

— V. — 

Immigration  and  Naturalization  Service,  et  al., 

Respondents. 


on  appeal  from  and  writs  of  certiorari  to  the 
united  states  court  of  appeals  for  the  ninth  circuit 


Motion  For  Leave  To  File  And 

BRIEF  OF  AMERICAN  BAR  ASSOCIATION 

AS  AMICUS  CURIAE 


David  Ryrie  Brink  Antonin  Scalia 

President,  University  of  Chicago 

American  Bar  Association  School  of  Law 

1 1 55  East  60th  Street  1111  East  60th  Street 

Chicago,  Illinois  60637  Chicago,  Illinois  60637 

(312)947-4000  (312)753-2437 

Counsel  of  Record  Richard  B.  Smith 

1  Chase  Manhattan  Plaza 
New  York,  New  York  10005 
(212)  530-4066 

Attorneys  for  American  Bar 
Association  as  Amicus  Curiae 


1005 
In  THE 

Bnpttmt  Qlnurt  of  tlje  lEnitEi  ^utzB 

October  Term,  1981 
Nos.  80-1832,  80-2170,  80-2171 


Immigration  and  Naturalization  Service, 

Appellant, 


— V. — 

Jagdish  Rai  Chadha,  et  al., 


Appellees. 


United  States  House  of  Representatives, 

Petitioner, 


Immigration  and  Naturalization  Service,  et  al.. 

Respondents. 


United  States  Senate, 

Petitioner, 


— V. — 


Immigration  and  Naturalization  Service,  et  al.. 

Respondents. 


ON  APPEAL  FROM  AND  WRITS  OF  CERTIORARI  TO  THE 
UNITED  states  COURT  OF  APPEALS  FOR  THE  NINTH  CIRCUIT 


MOTION  FOR  LEAVE  TO  FILE 

BRIEF  OF  AMERICAN  BAR  ASSOCIATION 

AS  AMICUS  CURIAE 


1006 

The  American  Bar  Association  (the  "ABA"  or  the  "Associa- 
tion") respectfully  moves  pursuant  to  Rule  36.3  of  the  Rules  of 
this  Court  for  leave  to  file  the  annexed  brief  as  amicus  curiae 
in  support  of  the  position  that  nullification  by  one  or  both 
houses  of  Congress  of  action  taken  by  the  Executive  in  execu- 
tion of  a  statute  is  unconstitutional.  Counsel  for  petitioner 
United  States  Senate,  appellant  and  respondent  United  States 
of  America,  and  appellee  and  respondent  Jagdish  Rai  Chadha 
have  consented  to  the  fihng  of  this  brief.  The  consent  of 
counsel  for  petitioner  United  States  House  of  Representatives 
was  requested  but  refused. 

This  case  presents  to  the  Court  for  the  first  time  the  question 
of  the  constitutionality  of  a  "legislative  veto".  Cf.  Buckley  v. 
Valeo,  424  U.S.  1,  140  n.  176  (1976).  See  also  Clark  v.  Valeo, 
559  F.2d  642,  647  (D.C.  Cir.),  aff'd  mem.  sub  nom.  Clark  v. 
Kimmitt,  431  U.S.  950  (1977).  To  date.  Congress  has  enacted 
hundreds  of  veto  provisions,  most  of  them  during  the  last 
decade.  A  number  of  these  apply  to  rulemaking  by  administra- 
tive agencies.  Bills  are  being  actively  considered  by  Congress 
which  would  apply  a  legislative  veto  across  the  board  to  all 
administrative  rulemaking. 

The  American  Bar  Association,  a  national  organization  of 
lawyers,  has  a  special  interest  in  this  matter— not  only  because 
of  its  charter  to  "uphold  and  defend  the  Constitution  and 
maintain  representative  government"  but  also  because  the 
legislative  veto,  particularly  in  its  increasingly  frequent  applica- 
tion to  rulemaking  subject  the  Administrative  Procedure  Act 
(the  "APA"),  directly  affects  the  practice  of  its  members  before 
federal  administrative  agencies.  The  ABA  was  actively  involved 
in  drafting,  and  prompting  congressional  consideration  of,  the 
legislation  that  was  ultimately  enacted  as  the  APA  in  1946. 
Through  one  of  its  standing  sections,  the  Section  of  Adminis- 
trative Law,  the  Association  monitors  the  effectiveness  of  the 
APA  and  has  suggested  numerous  amendments  to  the  act  in  the 
interest  of  improving  the  administrative  process.  In  1975  the 
ABA  established  a  special  Commission  on  Law  and  the 
Economy,  composed  of  lawyers  and  economists  and  chaired  by 
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John  J.  McCloy,*  to  study  the  impact  of  governmental  regula- 
tion upon  the  national  economy.  The  Commission's  conclu- 
sions were  adopted  by  the  Association's  House  of  Delegates, 
and  its  final  report  was  issued  in  1979. 

One  of  the  important  conclusions  reached  in  the  Commis- 
sion's report  was  that  general  use  of  the  legislative  veto  poses  a 
serious  threat  to  effective  regulatory  administration  and  funda- 
mental constitutional  principles.  See  ABA  Commission  on  Law 
and  the  Economy,  Federal  Regulation:  Roads  to  Reform  88-91 
(1979).  Representatives  of  the  Association  have  testified  before 
Congress  in  opposition  to  bills  proposing  to  establish  an 
across-the-board  legislative  veto. 

The  basis  of  the  Court's  decision  in  this  case  will  be  of  great 
importance  in  guiding  Congress  and  the  Executive  Branch 
concerning  future  use  of  the  legislative  veto.  Even  if  respond- 
ent Chadha  chooses  to  address  those  constitutional  defects  of 
the  device  that  extend  beyond  its  use  in  agency  adjudication  of 
the  sort  immediately  involved,  the  Court  will  be  assisted,  the 
ABA  beheves,  by  the  broad  perspective,  based  upon  years  of 
study  and  experience  in  all  aspects  of  the  administrative 
process,  which  this  amicus  can  provide.  While  that  study  and 
experience  are  no  doubt  matched  by  the  Executive,  the  Solici- 
tor General  may  not  choose  to  make  all  the  available  argu- 
ments; he  may  not  point  out,  for  example,  that  a  vice  of  the 
legislative  veto  sometimes  consists  not  in  a  reduction  but  rather 
in  an  augmentation  of  executive  power. 

The  ABA  believes  that  the  attached  brief  will  be  of  assist- 
ance to  the  Court  in  its  consideration  of  the  constitutional 


*  The  other  members  of  the  Commission  were  Richard  B.  Smith,  Vice 
Chairman;  Elliot  Bredhoff,  William  T.  Coleman,  Jr.,  Lloyd  N.  Cutler,  Harry 
T.  Edwards,  Henry  J.  Friendly,  F.  Mark  Garlinghouse,  C.  David  Ginsburg, 
Rhoda  H.  Karpatkin,  Charles  Kirbo,  William  T.  Lifland,  Paul  MacAvoy, 
John  R.  Meyer,  Ira  Millstein,  Roswell  B.  Perkins,  H.  Chapman  Rose, 
Sherwin  P.  Simmons,  Albert  T.  Sommers,  Michael  Sovern,  Edmund  A. 
Stephan,  Thomas  B.  Stoel,  Jr.,  Randolph  W  Thrower,  Phyllis  A.  Wallace, 
Francis  M.  Wheat,  and  Richard  E.  Wiley. 
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issues  raised  and  therefore  requests  leave  to  file  the  annexed 
brief  as  amicus  curiae. 

Dated:  January  8,  1982 

Respectfully  submitted, 

David  Ryrie  Brink 


President  of  The  American  Bar 

Association  and  Counsel  of  Record 
1155  East  60th  Street 
Chicago,  Illinois  60637 
(312)  947-4000 

Antonin  Scalia 
University  of  Chicago 

School  of  Law 
1 1 1 1  East  60th  Street 
Chicago,  Illinois  60637 
(312)753-2437 

Richard  B.  Smith 
1  Chase  Manhattan  Plaza 
New  York,  New  York  10005 
(212)  530-4066 

Attorneys  for  American  Bar 
Association  as  Amicus  Curiae 
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In  the 

Supreme  (dnurt  nf  ti|£  -lEnitei  ^atea 

October  Term,  1981 
Nos.  80-1832,  80-2170,  80-2171 


Immigration  and  Naturalization  Service, 

Appellant, 


— V. — 

Jagdish  Rai  Chadha,  et  al.. 


Appellees. 


United  States  House  of  Representatives, 

Petitioner, 
— V. — 

Immigration  and  Naturalization  Service,  et  al.. 

Respondents. 

United  States  Senate, 

Petitioner, 
— V. — 

Immigration  and  Naturalization  Service,  et  al.. 

Respondents. 

ON  APPEAL  FROM  AND  WRITS  OF  CERTIORARI  TO  THE 
united  states  court  of  appeals  FOR  THE  NINTH  CIRCUIT 


BRIEF  OF  AMERICAN  BAR  ASSOCIATION 
AS  AMICUS  CURIAE 


The  American  Bar  Association  respectfully  submits  this  brief 
as  amicus  curiae  in  support  of  the  position  that  nullification  by 
one  or  both  houses  of  Congress  of  actions  taken  by  the 
Executive  in  execution  of  a  statute  is  unconstitutional. 
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Interest  of  Amicus  Curiae 

The  interest  of  the  American  Bar  Association  (the  "ABA"  or 
the  "Association")  is  set  forth  in  the  preceding  Motion  for 
Leave  to  File  this  brief. 

Introduction 

Petitioners  have  sought  to  portray  this  case  as  involving  a 
unique  and  distinctive  statutory  provision  which,  while  falling 
within  a  general  class  called  "legislative  veto",  can  only  be 
assessed  individually  in  light  of  its  own  peculiar  history  and 
purpose.  Such  an  approach,  which  would  eschew  any  generally 
applicable  basis  of  decision,  ignores  the  compelling  need  for 
guidance  by  this  Court.  It  would  effectively  condemn  the 
administrative  process  to  continued  impairment  by  the  legisla- 
tive veto  into  the  indefinite  future. 

Hundreds  of  legislative  veto  provisions  have  been  enacted, 
most  within  the  last  decade.  These  include  one-house  vetoes,' 
two-house  vetoes,^  so-called  one-and-one-half-house  vetoes,^ 
what  might  be  called  reverse  vetoes  (i.e.,  requirements  for 
concurrent  resolutions  of  approval  before  agency  action  be- 
comes effective),"  two-house  vetoes  by  two-thirds  vote,'  even 


'  See,  e.g..  Federal  Election  Campaign  Act  Amendments  of  1974, 
§  209(c),  88  Stat.  1287,  2  U.S.C.  §  438(c)  (1974). 

2  See,  e.g.,  Federal  Trade  Commission  Improvements  Act  of  1980, 
§  21,  94  Stat.  374,  15  U.S.C.  §  57a-l  (1980). 

3  See,  e.g..  Omnibus  Budget  Reconciliation  Act  of  1981,  Pub.  L.  No. 
97-35,  §  1207(a),  95  Stat.  718  (1981)  (veto  by  one  house  invalidates  executive 
action  unless  other  house  affirmatively  approves). 

'*  See.  e.g.,  Export-Import  Bank  Amendments  of  1974,  §  8,  88  Stat. 
2336,  12  U.S.C.  §  635e(b)  (1975). 

5  See,  e.g.,  Trade  Agreements  Extension  Act  of  1958,  Pub.  L.  No. 
85-686,  §  6,  72  Stat.  676  (1958),  reduced  to  a  simple  majority  of  each  house 
by  Trade  Expansion  Act  of  1962,  §  351(a)  (2)  (B),  76  Stat.  899,  19  U.S.C. 
§  1981(a)(2)(B)  (1962). 
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vetoes  that  alternate  from  one  house  to  the  other'  or  change 
from  one-house  to  two-house'  depending  on  the  nature  of  the 
issue  involved. 

As  to  triggering  mechanisms,  Congress  has  enacted  veto 
provisions  activated  automatically  whenever  the  Executive 
takes  certain  action/  veto  provisions  triggered  only  by  dis- 
agreement regarding  the  action  between  the  President  and  an 
independent  agency,"  or  between  the  President  and  one  of  his 
subordinates,'"  veto  provisions  activated  by  congressional  com- 
mittee disapproval,"  and  even  negative  veto  provisions  (re- 
quirement of  resolution  of  approval)  triggered  by  congres- 
sional committee  disapproval.'^ 


6  See,  e.g.,  Federal  Election  Campaign  Act  Amendments  of  1974, 
§  209(c),  88* Stat.  1287,  2  U.S.C.  §  438(c)  (1974). 

7  Compare,  e.g..  District  of  Columbia  Self-Government  and  Govern- 
mental Reorganization  Act,  Pub.  L.  No.  93-198,  §  602(c)  (1),  87  Stat.  814 
(1973)  (certain  District  actions  subject  to  disapproval  by  both  houses  acting 
concurrently),  with  id.  at  §  602(c)  (2)  (other  District  actions  subject  to 
disapproval  by  either  house  acting  alone). 

8  See,  for  example,  the  legislative  veto  at  issue  in  the  present  case. 

9  See,  e.g..  Trade  Agreements  Extension  Act  of  1958,  Pub.  L.  No. 
85-686,  §  6,  72  Stat.  676  (1958).  According  to  the  Senate  Committee  report, 
"[tjhe  committee  did  .  .  .  agree  that  Congress  might  well  be  the  adjudicator 
when  the  President  differs  with  the  Tariff  Commission,  especially  since  the 
original  constitutional  responsibility  and  jurisdiction  is  vested  in  the  Con- 
gress." S.  Rep.  No.  1838,  85th  Cong.,  2d  Sess.  4  (1958). 

'0  See,  e.g..  Department  of  Defense  Appropriation  Authorization  Act 
of  1975,  §  709(c),  88  Stat.  408,  50  U.S.C.  app.  §  2403-l(c)  (1975)  (President 
may  approve  export  application,  despite  Secretary  of  Defense's  contrary 
recommendation,  unless  Congress  adopts  concurrent  resolution  of 
disapproval). 

"  See,  e.g..  Department  of  Defense  Reorganization  Act  of  1958,  Pub. 
L.  No.  85-599,  §  3,  72  Stat.  514  (1958). 

'2  See,  e.g.,  Colorado  River  Basin  Salinity  Control  Act,  §  208(a),  88 
Stat.  274,  43  U.S.C.  §  1598(a)  (1974). 
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As  to  subject  matter,  some  legislative  veto  provisions  affect 
the  very  content  of  legislation,  by  permitting  the  President  to 
amend  it  (absent  legislative  veto),'^  by  eliminating  entirely  the 
powers  that  it  confers,"  by  eliminating  the  powers  that  it 
confers  on  a  selective"  or  section-by-section  basis, '^  or  even  by 
altering  (as  opposed  to  merely  eliminating)  statutory  provi- 
sions.'^ Those  more  numerous  legislative  veto  provisions  that 
seek  to  affect  executive  application  of  the  law  rather  than  the 
law  itself  may  apply  to  the  exercise  of  delegated  authority  that 
is  merely  permissive,'*  or  delegated  authority  that  is  manda- 
tory," or  authority  that  is  not  delegated  at  all  but  is  part  of  the 
President's  inherent  Article  II  powers  (although  controllable  to 
some  degree  by  Congress). ^° 

As  to  those  whose  actions  are  subject  to  legislative  vetoes, 
they  range  from  the  President,  to  the  President's  subordinates, 
to  the  heads  of  independent  agencies,  to  federally  chartered 
corporations,  and  even  to  this  Court  itself  (see  page  20  infra). 


'3        See.  e.g..  Act  of  June  30,  1932,  ch.  314,  §  407,  47  Stat.  414  (1932). 

''*  See,  e.g..  Act  to  Promote  the  Defense  of  the  United  States,  ch.  11, 
55  Stat.  32  (1941). 

'5        See,  e.g..  Mutual  Defense  Assistance  Act  of  1949,  ch.  626,  §  405(d), 

63  Stat.  718  (1949). 

•6        See,  e.g..  The  Defense  Production  Act  of  1950,  ch.  932,  §  716(c)  (2), 

64  Stat.  822  (1950). 

'"^  See,  e.g..  Universal  Military  Training  and  Service  Act,  Pub.  L.  No. 
82-51,  §  l(j),  65  Stat.  80(1951). 

'8  See,  for  example,  the  authority  at  issue  in  the  present  case,  which 
may  be  exercised  by  the  Attorney  General  "in  his  discretion".  Immigration 
and  Nationality  Act,  §  244(a),  66  Stat.  216,  8  U.S.C.  §  1254(a)  (1952). 

'9  See,  e.g..  Presidential  Recordings  and  Materials  Preservation  Act, 
§  104,  88  Stat.  1696,  44  U.S.C.  §  2107  note  (1974). 

20  See.  e.g..  War  Powers  Resolution,  §  5(b),  87  Stat.  556,  50  U.S.C. 
§  1544(b) (1973). 
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In  urging  the  Court  to  regard  this  case  as  presenting  an 
individuaHzed  determination,  petitioners  are  in  effect  suggest- 
ing that  this  proHferating  collection  of  legislative  veto  provi- 
sions be  inspected  and  classified  one  by  one,  even  though  only 
one  (Section  244(c) )  has  been  brought  to  the  bar  of  this  Court 
in  the  49  years  since  enactment  of  the  first  such  provision.  The 
volume  of  enacted  legislative  veto  provisions  and  the  increasing 
exercise  of  them  are  a  sufficient  circumstance  for  urging  the 
Court's  resolution  of  the  underlying  issues  in  this  case.  It  is  the 
ABA's  position  that  the  constitutional  infirmities  of  Section 
244(c)  are  neither  created  by,  nor  can  be  validated  by,  its  own 
peculiar  history  and  purpose,  but  rather  arise  from  the  generic 
invalidity  of  the  legislative  veto  device.  A  decision  which 
recognizes  this  invalidity  can  prevent  continued  harm  to  our 
constitutional  system  in  general  and  our  system  of  administra- 
tive law  in  particular.  By  correcting  Congress's  misapprehen- 
sions," the  Court  can  ehminate  the  necessity  for  the  Executive 
to  make,  statute  by  statute,  the  governmentally  disruptive 
choice  of  either  observing  the  veto  or  appearing  to  disregard 
the  law. 


21  The  absence  of  any  decision  by  this  Court  that  the  legislative  veto  is 
unconstitutional  has  been  argued  in  Congress  to  be  an  indication  that  the 
legislative  veto  is  constitutional.  See,  e.g.,  S.  Rep.  No.  96-184,  96th  Cong., 
1st  Sess.  18  (1979)  (additional  views  of  Senators  Schmitt  and  Goldwater): 

.  .  ."It  is  clear,  however,  that  if  [the  legislative  veto]  were  unconsti- 
tutional, we  would  surely  know  it  by  now:  since  1932,  Congress  has 
enacted  over  295  provisions  of  law  with  legislative  review  or  veto 
powers.  On  those  occasions  where  the  veto  has  been  challenged  in 
court,  it  has  not  been  ruled  unconstitutional." 
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Summary  of  Argument 

As  shown  in  the  Introduction,  there  is  compelling  need  for 
guidance  by  the  Court  in  this  field.  Congress  has  enacted 
literally  hundreds  of  legislative  veto  provisions  without 
authoritative  determination  of  their  vaHdity.  A  decision  that 
appropriately  sets  forth  a  clear,  generally  applicable  principle 
to  determine  the  validity  of  this  form  of  congressional  action 
can  eliminate  this  harmful  uncertainty. 

As  shown  in  Point  I,  the  legislative  veto  violates  the  principle 
of  separation  of  powers.  That  doctrine  not  only  protects,  but 
pre-eminently  protects,  the  Executive  obligation  to  "take  care 
that  the  Laws  be  faithfully  executed."  In  principle,  unilateral 
congressional  control  of  implementation  of  a  statute  represents 
an  impairment  of  that  function.  In  practice,  the  effect  of  the 
veto — as  exemplified  by  its  application  to  administrative  rule- 
making— has  significantly  disrupted  the  Executive's  perform- 
ance of  its  function. 

As  shown  in  Point  II,  the  legislative  veto  represents  an 
attempt  to  avoid  the  constitutional  requirement  that  legislation 
be  enacted  by  both  houses  of  Congress  and  presented  to  the 
President  for  his  signature.  Whether  viewed  as  involving  the 
invalidation  of  executive  action  or  the  acceptance  of  executive 
"recommendations",  the  legislative  veto  produces  congres- 
sional action  that  is  legislative  in  character  and  effect.  It 
therefore  requires  observance  of  the  constitutionally  prescribed 
procedures  for  legislation. 

As  shown  in  Point  III,  the  legislative  veto  is  invahd  whether 
or  not,  in  the  particular  case,  it  deprives  the  President  of 
powers  he  would  otherwise  possess,  and  regardless  of  whether 
he  acquiesces  in,  or  even  urges,  its  creation.  The  constitu- 
tionally required  procedures  for  legislation  were  intended  not 
only  to  protect  the  Executive  from  the  Congress,  but  to  protect 
the  people  from  the  two  branches  combined. 

As  shown  in  Point  IV,  there  is  no  unique  or  irreplaceable 
legitimate  function  served  by  the  legislative  veto.  It  is  not  a 
necessary,  or  even  an  effective,  means  of  assuring  appropriate 
congressional  control. 
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ARGUMENT 

I 

The  Legislative  Veto  Violates  The  Constitutional 
Principle  Of  Separation  Of  Powers 

Both  petitioners  in  this  case  attempt  to  portray  the  central 
issue,  on  the  merits,  as  one  of  separation  of  powers  rather  than 
the  observance  of  constitutionally  mandated  legislative  proce- 
dures. The  House  brief  devotes  less  than  three  pages  to  the 
latter  issue  (House  Br.  39-41),  and  the  Senate  brief  explicitly 
states  the  view  that  "the  fundamental  issue  in  this  case,  if  the 
merits  should  be  reached,  is  the  separation  of  powers  and  not 
issues  of  legislative  formalities."  (Senate  Br.  32.)  As  discussed 
in  Point  II  below,  the  ABA  does  not  agree  with  this  analysis, 
but  even  if  it  were  correct,  the  legislative  veto  is  invalid  on 
separation-of-powers  grounds  alone. 

As  this  Court  explained  in  Kilbourn  v.  Thompson,  103  U.S. 
168,  191  (1881): 

.  .  ."It  is  .  .  .  essential  to  the  successful  working  of  this 
system  that  the  persons  intrusted  with  power  in  any  one  of 
these  branches  shall  not  be  permitted  to  encroach  upon 
the  powers  confided  to  the  others,  but  that  each  shall  by 
the  law  of  its  creation  be  limited  to  the  exercise  of  the 
powers  appropriate  to  its  own  department  and  no  other." 

This  constitutional  principle  is  of  special  importance  in  its 
application  to  the  Legislative  Branch." 

"The  legislative  department  derives  a  superiority  in  our 
governments  from  other  circumstances.  Its  constitutional 
powers  being  at  once  more  extensive  and  less  susceptible 
of  precise  limits,  it  can  with  the  greater  facility,  mask 
under  complicated  and  indirect  measures,  the  encroach- 


22  "Legislative  power,  as  distinguished  from  executive  power,  is  the 
authority  to  make  laws,  but  not  to  enforce  them  .  .  .  ."  Springer  v.  Philip- 
pine Islands,  111  U.S.  189,  202  (1928). 
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ments  which  it  makes  on  the  co-ordinate  departments." 
The  Federalist,  No.  48,  at  334  (J.  Cooke  ed.  1961)  (J. 
Madison). 

A.     Governmental  Functions  Delegated  to  the  Executive  Are 
Protected  by  the  Doctrine  of  Separation  of  Powers 

The  House  brief  (House  Br.  25-26)  asserts  that  the  separation 
of  powers  doctrine  is  violated  by  Congress  only  if  Congress 
interferes  with  some  executive  function  other  than  the  obliga- 
tion to  "take  care  that  the  Laws  be  faithfully  executed"  (Art. 
II,  §  3).  This  in  fact  reverses  the  main  thrust  of  the  doctrine. 
The  execution  of  laws  enacted  by  Congress  is  the  very  core  of 
the  Executive's  responsibility,  as  the  title  "Executive"  alone 
should  suggest.  And  it  is  precisely  when  the  President  is 
executing  laws  enacted  by  Congress  that  the  need  for  clear 
separation  of  powers  is  most  pronounced.  The  passage  from 
Montesquieu,  quoted  in  The  Federalist  to  provide  a  "demon- 
stration of  the  meaning"  of  separation  of  powers,  reads: 

"When  the  legislative  and  executive  powers  are  united  in 
the  same  person  or  body  .  .  .  there  can  be  no  liberty, 
because  apprehensions  may  arise  lest  the  same  monarch 
or  senate  should  enact  tyrannical  laws,  to  execute  them  in 
a  tyrannical  manner."  The  Federalist,  No.  47,  at  326  (J. 
Cooke  ed.  1961)  (J.  Madison,  quoting  Montesquieu,  The 
Spirit  of  Laws)  (emphasis  in  original). 

The  House  and  Senate  briefs  attempt  to  avoid  the  force  of 
this  principle  by  seeking  to  equate  it  with  "the  discredited 
notion  that  the  separation  doctrine  means  total  separation  of 
each  oT  the  three  great  functions  of  government"  (House  Br. 
22;  see  Senate  Br.  34).  It  is  not  the  same.  The  issue  is  not 
whether,  as  the  House  brief  puts  it  (House  Br.  24),  Congress 
may  "blend  and  mix"  the  functions  of  government.  It  as- 
suredly may— by  delegating  to  the  Executive,  for  example, 
functions  of  a  characteristically  legislative  or  judicial  nature. 
Rather,  the  issue  is  whether,  once  functions  of  whatever  nature 
have  been  delegated.  Congress  may  continue  to  exercise  and 
control  them  unilaterally  as  though  they  were  still  within  its 
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own  domain.  A  principle  of  "blending  and  mixing"  in  this 
sense  would  amount  to  a  nullification  of  the  doctrine  of 
separation  of  powers." 

Congress  may  constitutionally  confer  upon  the  Executive  a 
wide  range  of  governmental  functions,  but,  once  conferred, 
they  are  insulated  from  direct  congressional  control  except 
through  the  process  of  legislation. 

B.     The  Legislative  Veto  Disrupts  Executive  Functions 

Not  all  congressional  impingement  upon  executive  action 
violates  the  doctrine  of  separation  of  powers.  The  test,  as 
expressed  by  this  Court,  is  whether  the  congressional  action 
"prevents  the  Executive  Branch  from  accomplishing  its  consti- 
tutionally assigned  functions."  Nixon  v.  Administrator  of 
General  Services,  433  U.S.  425,  433  (1977). 

The  result  of  that  test  applied  to  a  legislative  veto  should  be 
clear,  since  the  purpose  and  effect  of  the  legislative  veto  is  to 
transfer  back  to  one  or  both  houses  of  Congress  dispositive 
control  of  implementation  of  a  statute.  Nonetheless,  the  ABA 
wishes  to  call  the  Court's  attention  to  the  concrete,  disruptive 
effects  of  the  legislative  veto,  particularly  in  the  critical  context 
of  agency  rulemaking. 

•  Experience  with  the  actual  operation  of  the  legislative 
veto  has  shown  that  it  produces  an  ad  hoc,  after-the-fact, 
piecemeal  approach  to  the  formulation  of  general  policy.'"  The 

23  Such  unilateral  congressional  control  is  impermissible  whether  or 
not  the  delegated  functions  are  of  a  characteristically  legislative  or  judicial 
nature.  In  Buckley  v.  Valeo,  424  U.S.  1  (1976),  the  Federal  Election 
Commission's  "broad  administrative  powers"  {id.  at  140),  including  rule- 
making, though  conceded  to  be  "more  legislative  and  judicial  in  nature  than 
...  the  Commission's  enforcement  powers"  {id.  at  140-41),  were  nonetheless 
held  to  trigger  the  President's  exclusive  constitutional  prerogative  to  appoint 
"officers  of  the  United  States"  within  the  meaning  of  Article  II,  section  2, 
clause  2  of  the  Constitution.  The  approach  of  that  case  is  inconsistent  with 
the  notion  that  the  Constitution's  structural  division  of  powers  is  somehow 
altered  when  "blended  and  mixed"  functions  are  at  issue. 

24  See,  e.g..  Symposium,  1976  Bicentennial  Institute— Oversight  and 
Review  of  Agency  Decisionmaking,  28  Ad.  L.  Rev.  569,  581  (1976)  (state- 
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veto  of  a  rule  belonging  to  an  integrated  regulatory  scheme 
leaves  only  a  void  which  can  distort  or  even  destroy  a  compre- 
hensive program/^  It  permits  Congress  to  avoid  the  difficult 
task  of  devising  an  alternative  rule,  while  providing  little 
guidance  to  an  agency  seeking  to  fulfill  its  statutory  mandate. ^^ 

•  The  legislative  veto  inevitably  increases  delay  and  uncer- 
tainty in  the  administrative  process."  Such  delay  infects  rule- 
making prior  to  the  submission  of  rules  to  Congress,  as  agency 
staffs  engage  in  protracted,  tripartite  negotiations  with  com- 
mittee staffs  of  both  houses,  or  as  agencies  await  a  politically 
propitious  moment  for  the  submission  of  rules.  In  order  to 
avoid  the  possibility  of  a  rule  veto,  agencies  may  choose  to 
formulate  their  policy  through  case-by-case  adjudication  rather 
than  notice-and-comment  rulemaking,  with  consequently  re- 
duced guidance  to  the  regulated.  Disapproval  of  a  rule  halts 
the  process  of  governing  when  an  agency  and  either  house 
differ  irreconcilably  over  statutory  interpretation  or  adminis- 
trative policy.  Even  agency  rules  that  are  not  disapproved  bear 


ment  of  Roderick  M.  Hills,  Chairman  of  the  SEC);  id.  at  671,  698-99 
(statement  of  Marcus  A.  Rowden,  Commissioner,  Nuclear  Regulatory 
Commission). 

25  See,  e.g.,  Senate  Committee  on  Government  Operations,  Study  on 
Federal  Regulation  II:  Congressional  Oversight  of  Regulatory  Agencies,  S. 
Doc.  No.  26,  95th  Cong.,  1st  Sess.  [hereinafter  "Study  on  Federal  Regula- 
tion 11"]  120  (1977);  122  Cong.  Rec.  31639  (Sept.  21,  1976)  (remarks  of 
Representative  Anderson). 

26  See,  e.g..  Study  on  Federal  Regulation  II  at  120  (testimony  of  Lloyd 
N.  Cutler). 

27  See,  e.g.,  126  Cong.  Rec.  S1090  (Feb.  6,  1980)  (remarks  of  Senator 
Muskie);  Study  on  Federal  Regulation  II,  at  118-19;  Hearings  on  S.  2258,  S. 
2716,  S.  2812,  S.  2878,  S.  2903,  S.  2925,  S.  3318,  and  S.  3428  Before  the 
Senate  Committee  on  Government  Operations,  94th  Cong.,  2d  Sess.  [herein- 
after "S.  2258  Hearings"]  545  (1976)  (statement  of  Roderick  M.  Hills, 
Chairman  of  the  SEC);  Bruff  «&  Gellhorn,  Congressional  Control  of  Ad- 
ministrative Regulation:  A  Study  of  Legislative  Vetoes.  90  Harv.  L.  Rev. 
1369,  1379-80,  1397,  1400  (1977);  McGowan,  Congress,  Court,  and  Control 
of  Delegated  Power,  11  Colum.  L.  Rev.  1119,  1146-47  (1977). 
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the  hidden  cost  of  postponed  implementation  during  the  review 
period.  With  delay  comes  uncertainty  as  to  the  form  and 
effective  date  of  regulations,  a  burden  borne  by  all  who  must 
plan  and  act  on  the  basis  of  governmental  decisions. 

•  The  legislative  veto  tends  to  undermine  notice-and-com- 
ment  rulemaking  subject  to  the  safeguards  of  the  APA,  replac- 
ing it  with  informal  negotiations  between  the  agencies  and  the 
staffs  of  congressional  committees.^*  These  negotiations  can 
take  on  a  life  of  their  own,  leading  to  the  effective,  if  not 
readily  recognized,  amendment  of  statutes.  While  apparent 
power  lies  in  agencies  going  through  the  process  of  public 
rulemaking,  actual  power  is  wielded  by  committee  staffs 
operating  beyond  the  public  eye. 

•  Even  if  a  congressional  committee  were  disposed  to  re- 
view all  the  agency  rules  committed  to  its  charge  by  a  legisla- 
tive veto  provision,  and  even  if  staff  attention  were  deemed  an 
adequate  substitute  for  personal  consideration  by  elected  repre- 
sentatives, a  staff  large  enough  to  conduct  the  task  is  not  likely 
to  be  available."  In  fact,  however,  congressional  intervention 
through  the  threat  or  exercise  of  a  legislative  veto  has  been 
sporadic  and  unpredictable,  often  responding  to  the  political 
strength  of  the  interests  affected  by  the  proposed  rule.'"  There 

28  See,  e.g.,  126  Cong.  Rec.  SI 096  (Feb.  6,  1980)  (remarks  of  Senator 
Ford);  Bruff  &  Gellhorn,  Congressional  Control  of  Administrative  Regula- 
tion: A  Study  of  Legislative  Vetoes,  90  Harv.  L.  Rev.  1369,  1377-78,  1404, 
1412-14,  1417-20(1977). 

29  See,  e.g.,  126  Cong.  Rec.  S1080  (Feb.  6,  1980)  (remarks  of  Senator 
Hart);  id.  at  S1095  (remarks  of  Senator  RibicofO;  122  Cong.  Rec.  31636 
(Sept.  21,  1976)  (remarks  of  Representative  Frenzel);  id.  at  31639  (remarks  of 
Representative  Bingham);  Bruff  &.  Gellhorn,  Congressional  Control  of  Ad- 
ministrative Regulation:  A  Study  of  Legislative  Vetoes,  90  Harv.  L.  Rev. 
1369,  1415  (1977);  McGowan,  Congress,  Court,  and  Control  of  Delegated 
Power,  11  Colum.  L.  Rev.  1119,  1146  (1977). 

30  See,  e.g.,  126  Cong.  Rec.  S1080  (Feb.  6,  1980)  (remarks  of  Senator 
Hart);  id.  at  S1081  (remarks  of  Senator  Biden);  122  Cong.  Rec.  31639  (Sept. 
21,  1976)  (remarks  of  Representative  Bingham);  S.  2258  Hearings,  at  496 
(statement  of  Karl  E.  Bakke,  Chairman  of  the  FMC);  id.  at  547  (statement  of 
Roderick  M.  Hills,  Chairman  of  the  SEC). 
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is  no  standard  for  exercise  of  a  legislative  veto  and  no  disci- 
pline to  assure  consistency  of  treatment  from  one  session  of 
Congress  to  the  next. 

•  The  judicial  review  stage  of  the  rulemaking  process  is  also 
impaired.  When  Congress  disapproves  a  rule  on  the  ground 
that  the  rule  is  not  in  accord  with  the  authorizing  statute's 
intent,  it  in  effect  preempts  the  judicial  review  function. 
Moreover,  when  a  court  reviews  under  Section  706  of  the  APA 
a  rule  that  has  passed  challenge  in  the  Congress,  the  court  will 
be  reluctant  to  apply  normal  standards — perhaps  appropriately 
so  if  petitioners'  theory  that  the  failure  to  veto  constitutes 
congressional  "acceptance"  of  a  "recommendation"  is  to  be 
credited. 

Some  examples  of  the  legislative  veto  in  operation  make 
these  adverse  effects  clear: 

1.  In  Nixon  v.  Administrator  of  General  Services,  433  U.S. 
425  (1977),  this  Court  had  before  it  the  Presidential  Recordings 
and  Materials  Preservation  Act,  Title  I,  88  Stat.  1695,  44 
U.S.C.  §  2107  note  (1974).  The  act  required  the  Administrator 
of  General  Services  to  submit  to  Congress  proposed  regula- 
tions governing  public  access  under  the  act  and  provided  that 
they  would  be  ineffective  if  disapproved  by  either  house. 

Notwithstanding  the  Administrator's  compHance  with  the 
requirement  that  he  submit  the  proposed  regulations  within  90 
days  of  the  enactment  of  the  act,  no  regulations  were  yet  in 
effect  two  and  one-half  years  later  when  this  Court  rendered  its 
opinion.  The  Court  described  the  genesis  of  this  deadlock  as 
follows: 

.  .  .  "The  initial  set  [of  regulations]  proposed  by  the 
Administrator  was  disapproved  pursuant  to  §  104(b)  (1) 
by  Senate  Resolution.  .  .  .  The  Senate  also  disapproved 
seven  provisions  of  a  proposed  second  set,  although  that 
set  had  been  withdrawn.  .  .  .  The  House  disapproved  six 
provisions  of  a  third  set.  .  .  .  The  Administrator  is  of  the 
view  that  regulations  cannot  become  effective  except  as  a 
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package  and  consequently  is  preparing  a  fourth  set  for 
submission  to  Congress."  433  U.S.  at  437  (citations  omit- 
ted). 

2.  Another  example  of  the  actual  workings  of  the  legislative 
veto  is  provided  by  the  Federal  Election  Campaign  Act  of 
1971,"  as  amended  by  the  Federal  Election  Campaign  Act 
Amendments  of  1974." 

By  the  time  of  this  Court's  decision  in  Buckley  v.  Valeo,  A2A 
U.S.  1  (1976),  holding  that  the  appointment  of  four  members 
of  the  Federal  Election  Commission  by  Congress  pursuant  to 
the  1974  amendments  violated  the  doctrine  of  separation  of 
powers,"  the  Federal  Election  Commission  had  already  pro- 
duced rules  to  implement  the  1974  amendments.  One  of  these 
had  provided  for  initial  filing  of  reports  of  contributions  and 
expenditures  with  the  Commission,  with  copies  to  be 
forwarded  to  the  Senate  and  the  House.  The  House  had  vetoed 
that  proposed  rule  on  the  ground  that  it  conflicted  with  the 
provision  of  Section  438(d)  of  the  act  that  reports  were  to  be 
"received  by"  the  Clerk  of  the  House  and  the  Secretary  of  the 
Senate  "as  custodian  for  the  Commission."^' 

The  Commission  had  also  proposed  a  rule  to  the  effect  that 
contributions  received  by  an  incumbent  federal  officeholder  to 
defray  the  costs  of  office  were  subject  to  the  statutory  limita- 
tions on  contributions  and  expenditures.  40  Fed.  Reg.  32951 
(1975).  A  Senate  committee  had  criticized  this,  whereupon  the 
Commission  had  submitted  a  revised  proposal.'-  This  had  been 

31  Pub.  L.  No.  92-225,  86  Stat.  3  (1972). 

32  Pub.  L.  No.  93-443,  88  Stat.  1263  (1974). 

33  The  Court  expressly  noted  that  it  was  not  passing  upon  the  constitu- 
tionality of  the  legislative  veto  provisions  of  the  1974  amendments.  424  U.S. 
at  140  n.l76. 

34  H.R.  Res.  No.  780,  94th  Cong.,  1st  Sess.;  121  Cong.  Rec.  33664-74, 
33699  (1975). 

35  S.  Rep.  No.  94-409,  94th  Cong.,  1st  Sess.  2  (1975). 
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rejected  by  the  Senate,'"  its  committee  having  concluded  that 
the  Commission  "may  have  exceeded"  its  statutory  authority." 

When  the  Federal  Election  Commission  was  reconstituted 
after  this  Court's  decision  in  Buckley  v.  Valeo,  it  proposed  new 
regulations'^  and  held  a  series  of  informational  meetings  in 
various  regions  of  the  country,  as  well  as  formal  hearings. 
Nevertheless,  because  of  the  legislative  veto  provisions,  no 
regulations  had  become  effective  by  the  time  of  the  1976 
election: 

"Despite  the  FEC's  careful  preparation,  or  perhaps 
because  of  it,  the  proposed  regulations  were  again  negated 
by  Congress.  This  time,  however,  there  was  no  open  vote 
on  a  veto  resolution  in  one  of  the  houses  of  Congress,  but 
a  legislative  version  of  the  'pocket  veto.'  When  the 
Ninety-Fourth  Congress  adjourned  sine  die  on  October  1 , 
1976,  the  FEC's  rules  had  lain  before  it  for  only  twenty- 
eight  of  the  required  thirty  legislative  days.  Congress  had 
rejected  requests  by  the  Commission  that  it  remain  in 
session  for  two  more  days  so  that  the  rules  could  take 
effect  before  the  1976  elections;  thus  the  rules  were  left  in 
limbo."  Bruff  «&  Gellhorn,  Congressional  Control  of  Ad- 
ministrative Regulation:  A  Study  of  Legislative  Vetoes,  90 
Harv.  L.  Rev.  1369,  1408  (1977)  (footnotes  omitted). 

3.  The  history  of  energy-related  legislation  provides  further 
examples  of  the  paralysis  of  executive  action  which  is  effected 
by  the  legislative  veto.  For  instance,  the  Emergency  Petroleum 
Allocation  Act  of  1973,  Pub.  L.  No.  93-159,  87  Stat.  627 
(1973),  gave  the  Executive  Branch  power  to  exempt  certain 
petroleum  products  from  allocation  and  price  controls,  subject 
to  a  legislative  veto.  For  nearly  two  years,  repeated  attempts  by 
the  Executive  to  exercise  this  delegated  authority  were  frus- 


36  S.  Res.  No.  275,  94th  Cong.,  1st  Sess.;  121  Cong.  Rec.  31776  (1975). 

37  S.  Rep.  No.  94-409,  94th  Cong.,  1st  Sess.  3  (1975). 

38  41  Fed.  Reg.  21571,  21591  (1976). 
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trated  by  the  threat  and  exercise  of  this  veto  power.  See  Bruff 
&  Gellhorn,  Congressional  Control  of  Administrative  Regula- 
tion: A  Study  of  Legislative  Vetoes,  90  Harv.  L.  Rev.  1369, 
1390-92  (1977).  Finally,  Congress  resolved  the  issue  by  legisla- 
tion. Id.  at  1392. 

In  sum,  experience  with  operation  of  the  legislative  veto,  as 
it  has  proliferated  in  the  field  of  administrative  rulemaking 
during  the  last  decade,  has  amply  demonstrated  that  it  prevents 
the  Executive  Branch  from  performing  its  constitutionally 
assigned  functions.  A  fortiori,  the  legislative  veto  can  be 
expected  to  have  a  disruptive  effect  when  applied  to  adminis- 
trative adjudicatory  actions,  as  in  this  case  now  before  the 
Court. 
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II 


The  Legislative  Veto  Is  An  Invalid  Attempt 

To  Avoid  The  Legislative  Procedures 

Mandated  By  The  Constitution 

Even  though  the  legislative  veto  is  invalid  on  separation-of- 
powers  grounds  alone,  that  doctrine  is  not — contrary  to  peti- 
tioners' assertions — the  sole  issue  in  this  case.  That  issue  arises 
only  as  a  result  of  Congress's  failure  to  observe  what  peti- 
tioners refer  to  (and  dismiss)  as  "legislative  formalities."  No 
one  contends  that  Congress's  enactment  of  a  law  rescinding  an 
agency  rule  or  even  revoking  an  agency  order  would  be 
unconstitutional  insofar  as  the  doctrine  of  separation  of 
powers  is  concerned  (although  issues  might  be  presented  under 
the  ex  post  facto  or  bill  of  attainder  clauses).  Congress  has 
acknowledged  power  to  make  or  change  the  programs  and 
policies  to  be  implemented  by  the  Executive,  and  the  only  issue 
is  how  it  may  do  so.  The  other  constitutional  points  raised  by 
respondents  below  (evasion  of  the  presidential  veto  and  of  the 
requirement  of  bicamerality)  also  turn  upon  the  observance  of 
"legislative  formalities."  Ultimately,  the  central  issue  with  re- 
spect to  the  legislative  veto  is  when  Congress  must  follow  the 
procedures  for  legislation  set  forth  in  the  Constitution. 

During  the  145  years  of  our  national  history  before  enact- 
ment of  the  first  legislative  veto  provision  (and  perhaps  the 
more  than  175  years  before  the  first  exercise  of  a  legislative 
veto)  it  was  quite  clear  when  "legislative  formalities"  had  to  be 
observed.  As  the  Senate  Judiciary  Committee  stated  in  1897, 
all  of  them — not  only  the  requirement  of  presidential  participa- 
tion, but  also  the  requirement  of  concurrent  action  by  the  two 
houses — must  turn 

"not  upon  [the]  mere  form  [of  the  resolutions],  but  upon 
the  fact  whether  they  contain  matter  which  is  properly  to 
be  regarded  as  legislative  in  its  character  and  effect."  S. 
Rep.  No.  1335,  54th  Cong.,  2d  Sess.  8  (1897)  (emphasis 
added). 
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A.     The  Invalidation  of  Executive  Action  Is 
Legislative  in  Character  and  Effect 

The  invalidation  by  Congress  of  executive  action— whether 
in  suspension  of  deportation  or  issuance  of  binding  regula- 
tions—is action  by  Congress  that  is  "legislative  in  its  character 
and  effect".  The  major  proportion  of  federal  legislation  con- 
sists of  authorization  for  executive  action;  and  elimination  or 
repeal  of  that  authorization  is  a  legislative  act  as  well.  The 
legislative  veto  consists  of  an  announcement  in  a  statute 
authorizing  executive  action  that  Congress  reserves  the  right  to 
eliminate  that  authorization  by  a  means  other  than  plenary 
legislation.  The  announcement  might  appear  plausible  in  that 
Congress  does  not  have  to  confer  the  authorization  in  the  first 
place — so  it  would  seem  Congress  may  confer  it  with  such 
limitations  as  it  desires.  In  law,  however,  the  greater  does  not 
always  include  the  lesser.  The  power  to  withhold  does  not 
import  unrestricted  power  to  condition  the  grant.  Congress 
may,  for  example,  refuse  entirely  to  fund  a  particular  program, 
but  if  it  chooses  to  do  so  it  may  not  limit  the  beneficiaries  to 
whites,  or  to  Repubhcans,  or  in  any  other  fashion  that  would 
violate  constitutional  prescriptions.'"  So  also  here.  To  affirm 
that  Congress  in  a  case  such  as  this  may  withhold  the  immigra- 
tion parole  power  from  the  Executive  is  not  to  establish  that  it 
may  grant  that  power  with  the  limitation  that  it  be  controlled 
or  withdrawn  in  an  unconstitutional  fashion. 

In  its  particular  application  to  rulemaking,  the  legislative 
veto  is  sometimes  defended  on  the  ground  that  the  congres- 
sional action  need  not  follow  constitutional  requirements  for 
legislation  because  it  makes  no  change  in  the  law.  To  the 
contrary,  it  is  asserted,  vetoing  a  rule  prevents  a  change  of  law 
from  occurring.  This  argument  does  not  use  the  ambiguous 
term  "law"  in  the  relevant  sense.  Used  in  one  sense,  law  is  the 
body  of  governmental  prescriptions  binding  upon  the  public, 
including  agency  rules— so  that  violation  of  a  valid  INS  regula- 
tion is  said  to  be  a  "violation  of  law".  Used  in  another  sense. 


39        See,  e.g.,  Sherbert  v.  Verner,  374  U.S.  398  (1963). 
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law  connotes  only  those  prescriptions  that  are  the  work  of 
Congress,  many  of  which  empower  or  restrict  the  Executive 
Branch  of  government  but  do  not  affect  citizens  directly — so 
that  a  valid  INS  regulation  is  said  to  be  "authorized  by  law".  It 
is  possible  to  "change  the  law"  in  one  of  these  senses  without 
changing  it  in  the  other,  but  only  a  change  in  the  legislature- 
made  sense  is  relevant  to  the  need  for  the  constitutionally 
prescribed  procedures.  Thus,  when  an  agency  issues  a  new 
regulation,  the  law  is  not  changed  in  the  legislature-made  sense 
even  though  there  is  a  change  in  the  law  that  binds  the  public. 
On  the  other  hand,  when  Congress  repeals  a  rulemaking 
authorization,  the  law  is  changed  in  the  legislature-made  sense 
even  though  the  law  binding  upon  the  public  may  be 
unaffected — as  would  be  the  case  if  the  rulemaking  authoriza- 
tion had  not  been  used  by  the  authorized  agency. 

The  exercise  of  a  legislative  veto  makes  the  same  sort  of 
change  in  legislature-made  law  as  repeal  of  a  rulemaking 
authorization,  because  forestalling  implementation  of  a  valid 
rule  is  equivalent  to  rescinding  the  statutory  authorization  for 
that  rule.  While  in  the  enabling  statute  that  confers  authoriza- 
tion for  a  rule  Congress  can  give  notice  (through  inclusion  of  a 
legislative  veto  provision)  that  it  reserves  the  unilateral  right  to 
rescind,  the  exercise  of  a  legislative  veto  is  no  less  a  rescission, 
no  less  a  "change  in  the  law"  in  the  relevant  sense.  Congress's 
advance  specification  that  it  intends  to  disregard  constitu- 
tionally required  procedures  in  no  way  renders  that  disregard 
more  permissible.  Cf.  Smith  v.  Maryland,  442  U.S.  735,  741 
n.5  (1979). 

B.     The  Acceptance  of  Executive  Recommendations  Is 
Legislative  in  Character  and  Effect 

Petitioners  advance  another  interpretation  of  the  legislative 
veto  provision  at  issue  in  this  case.  According  to  the  House 
brief,  "[a]t  no  point  .  .  .  has  Congress  delegated  to  the  Attor- 
ney General  or  the  INS  any  final  power  to  determine  which 
illegal  aliens  shall  be  allowed  to  remain  in  the  United  States 
....  Congress  has  retained  that  power  unto  itself".  (House 
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Br.  28)  The  Senate  brief  argues  that  "[t]he  nature  of  the 
Attorney  General's  role"  is  "recommendatory",  and  in  accept- 
ing or  rejecting  the  Attorney  General's  "recommendation", 
"the  Congress  exercises  its  own  judgment  whether  permanent 
residence  should  be  granted."  (Senate  Br.  29,  30) 

Such  a  characterization  is  not  consistent  with  the  language 
and  structure  of  Section  244(a),  delegating  the  power  of  status 
determination  to  the  Attorney  General.^  Even  if  it  were, 
however,  there  is  no  reason  why  it  would  alter  the  case.  It 
amounts  to  an  admission  that  the  very  same  congressional 
"judgment  whether  permanent  residence  should  be  granted", 
which  used  to  be  made  through  the  normal  legislative  process 
in  the  consideration  of  private  bills,  is  now  made  through  the 
legislative  veto  process.  It  is  impossible  to  understand  how  that 


^0        In  this  case,  the  Attorney  General  suspended  deportation  pursuant 
to  subsection  (a)  of  Section  244,  8  U.S.C.  §  1254,  which  provides,  in  part: 

.  .  ."[T]he  Attorney  General  may,  in  his  discretion,  suspend  depor- 
tation and  adjust  the  status  to  that  of  an  alien  lawfully  admitted  for 
permanent  residence,  in  the  case  of  an  alien  who  applies  to  the 
Attorney  General  for  suspension  of  deportation  and — 

(1)  is  deportable  .  .  .  ;  has  been  physically  present  in  the 
United  States  for  a  continuous  period  of  not  less  than  seven 
years  immediately  preceding  the  date  of  such  application,  and 
proves  that  during  all  of  such  period  he  was  and  is  a  person  of 
good  moral  character;  and  is  a  person  whose  deportation  would, 
in  the  opinion  of  the  Attorney  General,  result  in  extreme 
hardship  to  the  alien  .  .  .  ." 

The  House  of  Representatives  then  vetoed  the  Attorney  General's  suspen- 
sion order  pursuant  to  subsection  (c)  of  Section  244,  which  states: 

"(2)  In  the  case  of  an  alien  specified  in  paragraph  (1)  of  subsec- 
tion (a)  of  this  section — 

if  during  the  session  of  the  Gongress  at  which  a  case  is  reported, 
or  prior  to  the  close  of  the  session  of  the  Congress  next  following 
the  session  at  which  a  case  is  reported,  either  the  Senate  or  the 
House  of  Representatives  passes  a  resolution  stating  in  substance 
that  it  does  not  favor  the  suspension  of  such  deportation,  the 
Attorney  General  shall  thereupon  deport  such  alien  or  authorize 
the  alien's  voluntary  departure  at  his  own  expense  under  the 
order  of  deportation  in  the  manner  provided  by  law.  If,  within 
the  time  above  specified,  neither  the  Senate  nor  the  House  of 
Representatives  shall  pass  such  a  resolution,  the  Attorney 
General  shall  cancel  deportation  proceedings." 
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action  can  be  "legislative  in  its  character  and  effect"  in  one 
instance  but  not  in  the  other. 

To  put  the  matter  another  way,  what — other  than  Congress's 
own  fiat  in  Section  244(c) — permits  Congress  to  accept  the 
Attorney  General's  "recommendation"  through  pure  inaction, 
though  it  can  only  accept  the  recommendations  of  its  own  staff 
through  the  enactment  of  legislation?  Or  may  it  extend  this 
technique  to  the  recommendations  of  its  staff  as  well?  The  idea 
is  not  as  far-fetched  as  it  might  seem.  Since  its  relatively  recent 
birth  in  1932,  the  legislative  veto  has  been  progressively  ex- 
tended from  action  (or  "recommendation")  by  the  President,^' 
to  action  by  his  subordinates  {e.g.,  the  legislation  at  issue  in  the 
present  case,  involving  action  by  the  Attorney  General),  to 
action  by  independent  agencies,*^  to  action  by  this  Court  (the 
legislative  veto  of  Court-adopted  amendments  to  the  Federal 
Rules  of  Evidence^'),  to  action  by  a  federally  chartered  corpo- 
ration that  is  a  federal  instrumentality,^  to  action  by  a  federally 
chartered  corporation  that  is  not  a  federal  instrumentality.^' 


In  short,  neither  of  petitioners'  suggested  theories  suffices  to 
explain  why  the  legislative  veto  is  entitled  to  dispensation  from 
normal  legislative  procedures.  Viewed  as  a  device  to  elicit 
executive  "recommendations"  to  Congress,  it  runs  afoul  of  the 
requirement  for  the  constitutionally  prescribed  procedures 
when  those  recommendations  are  accepted.  And  viewed  as  a 


41  See  Act  of  June  30,  1932,  ch.  314,  47  Stat.  414  (1932). 

42  E.g.,  Federal  Trade  Commission  Improvements  Act  of  1980,  Pub. 
L.  No.  96-252,  94  Stat.  374  (1980). 

43  See  Federal  Rule  of  Evidence  1 102,  28  U.S.C.  §  2076  (1975). 

44  See  Pennsylvania  Avenue  Development  Corporation  Act  of  1972, 
Pub.  L.  No.  92-578,  86  Stat.  1266  (1972). 

45  See  Section  8  of  the  Amtrak  Improvement  Act  of  1975,  Pub.  L.  No. 
94-25,  89  Stat.  90  (1975). 
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delegation  subject  to  defeasance,  it  runs  afoul  of  the  require- 
ment for  the  constitutionally  prescribed  procedures  when  the 
action  effecting  the  defeasance  is  taken.  Nor  does  it  save  the 
veto  process  in  the  present  case  to  describe  it  as  "nothing  more 
than  a  request  for  legislative  mercy".  (House  Br.  40)  Legislative 
mercy,  like  legislative  justice,  or  for  that  matter  legislative 
severity,  must  be  meted  out  by  legislation. 


Ill 

The  Legislative  Veto  Unconstitutionally 

Augments  The  Combined  Power  Of  The 

Executive  And  Legislative  Branches 

There  runs  through  the  House  and  Senate  arguments  in  this 
case — as  there  runs  through  most  arguments  seeking  to  justify 
the  legislative  veto — the  notion  that,  after  all,  the  Executive  is 
not  really  harmed.  "Section  244,"  the  Senate  brief  asserts 
(Senate  Br.  28),  "augments,  and  in  no  manner  infringes  upon, 
executive  power."  Before  1940,  after  all,  the  Executive  had  no 
role  (except  through  the  President's  participation  in  the  legisla- 
tive process)  in  the  canceling  of  deportations;  now,  it  has  "the 
important  but  limited  role  of  suspending  deportations  and 
reporting  to  the  Congress."  (Senate  Br.  29)  Moreover,  since  the 
cancellation  only  occurs  when  the  President  (who,  through  the 
Attorney  General,  proposes  it)  and  both  houses  (which, 
through  failure  to  veto,  approve  it)  agree,  it  is  in  effect 
legislation  in  reverse.  Therefore  the  Executive  is  not  harmed; 
therefore  the  principle  of  separation  of  powers  is  not  violated; 
and  therefore  the  device  is  constitutional. 

It  is  not  clear,  however,  that  as  a  general  matter  the  Execu- 
tive is  not  harmed  by  the  legislative  veto.  Viewed  in  a  realistic 
fashion,  it  is  impossible  to  say  that  the  device  does  not 
profoundly  affect  the  balance  of  powers  between  the  first  two 
branches.  With  respect  to  the  vast  majority  of  executive  autho- 
rizations to  which  the  legislative  veto  has  been  attached,  the 
choice  is  not  between  no  executive  authorization  and  executive 
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authorization  with  a  legislative  veto.  Congress  has,  to  be  sure, 
the  power  to  withhold  the  authorization  unless  the  veto  is 
attached  to  it;  but  as  a  practical  matter  it  will  not  often  do  so. 
For  example,  the  realistic  choice  is  not  whether  the  Environ- 
mental Protection  Agency  will  have  rulemaking  functions  with 
the  legislative  veto  attached  or  no  rulemaking  functions  at  all; 
it  is  whether  EPA  rulemaking,  which  is  sure  to  exist,  will  or 
will  not  be  encumbered  by  the  veto.  The  same  may  be  true  of 
the  Attorney  General's  function  at  issue  in  the  present  case. 

But  even  if  the  Executive  were  not  harmed,  the  legislative 
veto  would  nonetheless  distort  our  system  of  government.  The 
"legislative  formalities"  set  forth  in  the  Constitution,  which  in 
Article  I,  Section  7  give  the  President  a  role  in  the  legislative 
process,  do  serve  to  protect  the  Executive  against  encroach- 
ment upon  his  powers.  More  importantly,  however,  those 
formalities  were  designed  to  protect  the  people.  The  damage 
done  to  the  people  by  ignoring  them  happens  to  be  greatest 
when  the  damage  done  to  the  Executive  is  least — that  is,  when 
it  is  indeed  true  that  if  the  President  had  not  received  the 
delegated  authority  subject  to  a  legislative  veto  he  would  not 
have  received  the  authority  at  all.  In  these  situations,  Congress 
and  the  Executive  sometimes  have  combined  to  erect  a  struc- 
ture that  will  deprive  the  people  of  their  democratic  right  to 
have  their  representatives  vote  on  major,  often  controversial, 
changes  from  the  status  quo — changes  which  Congress  has  not 
unconditionally  approved,  but  which  it  later  approves  by 
inaction,  in  declining  to  veto  the  Executive's  "proposal." 

Congress  may  "reserve  the  decision  to  itself"  instead'  of 
committing  it  to  the  Executive,  but  if  Congress  considers  the 
decision  that  important,  then  when  it  decides,  it  m.ust  do  so 
with  observance  of  legislative  formalities  that  include  not 
merely  Presidential  participation  in  its  decision  (through  Arti- 
cle I,  Section  7)  but  also  affirmative  action  by  both  houses. 
The  Founding  Fathers  were  not  unaware  that  this  was  a 
cumbersome  process,  in  which  the  forces  of  factionalism, 
regionalism,  institutional  jealousy  and  personal  ambition 
would  render  legislative  action  difficult.  But  they  regarded  it  as 
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a  necessary  assurance  against  not  merely  the  weakening  of 
Executive  authority  but  also  the  impairment  of  minority  rights 
and,  quite  simply,  ill-considered  legislation. 

"Another  advantage  accruing  from  this  ingredient  [of 
equal  State  representation]  in  the  constitution  of  the 
senate,  is  the  additional  impediment  it  must  prove  against 
improper  acts  of  legislation.  No  law  or  resolution  can 
now  be  passed  without  the  concurrence  first  of  a  majority 
of  the  people,  and  then  of  a  majority  of  the  states.  It  must 
be  acknowledged  that  this  complicated  check  on  legisla- 
tion may  in  some  instances  be  injurious  as  well  as  benefi- 
cial ....  But  ...  as  the  facility  and  excess  of  law-making 
seem  to  be  the  diseases  to  which  our  governments  are 
most  Hable,  it  is  not  impossible  that  this  part  of  the 
constitution  may  be  more  convenient  in  practice  than  it 
appears  to  many  in  contemplation."  The  Federalist,  No. 
62,  at  417  (J.  Cooke  ed.  1961)  (J.  Madison). 

The  Constitution  does  not  provide  that  this  cumbersome, 
bicameral,  affirmative  legislative  process  can  be  avoided,  or 
converted  into  a  process  of  mute  legislation,  by  an  Act  of 
Congress  "reserving  its  decision",  nor  even  by  mutual  agree- 
ment between  the  Legislative  and  Executive  Branches. 

IV 

The  Legislative  Veto  Is  Not  A  Needed 
Means  Of  Congressional  Control 

Evaluation  of  the  legislative  veto's  constitutionality  should 
not  be  in/luenced  by  the  mistaken  behef  that  it  is  an  essential 
device  of  modern  government. 

Petitioners  contend  that  Section  244(c)  is  one  of  the  "hybrids 
that  work";  that  it  has  "benefited  thousands  of  deportable 
aHens  over  the  past  forty  years";  and  that  it  has  "served  an 
entirely  beneficial  purpose."  (Senate  Br.  24)  But  if,  as  peti- 
tioners suggest,  that  purpose  were  merely  to  permit  congres- 
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sional  acceptance  of  executive  "recommendations,"  could  not 
those  recommendations  have  been  presented  in  the  form  of 
proposed  bills  as  the  Constitution  envisions?  The  houses  of 
Congress  could  even  modify  their  procedures  to  permit  expe- 
dited consideration  of  such  recommendations,  so  that  the 
proposed  bills  would  be  (almost  always)  routinely  passed — just 
as  under  Section  244(c)  the  legislative  veto  is  (almost  always) 
routinely  not  exercised.  Nothing  of  substance  would  be  lost 
except  the  ability  of  Congress,  under  the  present  arrangement, 
to  "accept"  the  recommendations  without  acting  upon  or  even 
considering  them. 

In  the  present  era  of  broad  delegation  of  rulemaking  author- 
ity to  administrative  agencies,  the  legislative  veto  is  sometimes 
portrayed  as  an  indispensable  means  of  reasserting  the  power 
of  a  Congress  that  is  displeased  with  agency  excesses  but  that 
has  no  means  available  for  "getting  control  of  the  bureau- 
cracy." This  portrayal,  while  generous  in  its  treatment  of 
Congress,  is  not  accurate.  Congress  has  at  hand  numerous 
means  of  control.  It  may,  of  course,  legislate  with  more 
specificity  in  the  first  place.  It  may  reverse  agency  rules  by 
legislation — a  course  it  pursued,  for  example,  with  respect  to 
Department  of  Transportation  automobile  seatbelt  require- 
ments.^ It  may  by  legislation  stay  agency  rulemaking  and 
restrict  agency  authorization — a  course  it  pursued  recently  with 
respect  to  the  Federal  Trade  Commission. ^^  It  may  decline  to 
authorize  or  appropriate  funds  for  agency  rulemaking  that  it 
disapproves.^^  Instead  of  conferring  authority  to  promulgate 
rules,  it  may  confer  authority  to  propose  legislation — which 


46  See  Motor  Vehicle  and  Schoolbus  Safety  Amendments  of  1974,  Pub. 
L.  No.  93-492,  88  Stat.  1470  (1974). 

'*''  See  Federal  Trade  Commission  Improvements  Act  of  1980,  §§7,  11, 
19,  Pub.  L.  No.  96-252,  94  Stat.  374  (1980). 

4*  See,  e.g..  Act  Making  Appropriations  for  the  Departments  of  Labor, 
and  Health,  Education  and  Welfare,  and  Related  Agencies  for  Fiscal  Year 
1974,  Pub.  L.  No.  93-192,  87  Stat.  746  (1973). 
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was  the  power  it  originally  granted  to  the  Federal  Trade 
Commission."'  Or  it  may  subject  rulemaking  to  a  "report  and 
wait"  provision,  requiring  the  rule's  effective  date  to  be  de- 
layed for  a  specified  period,  during  which  Congress  may  act  to 
stay  or  reverse  it.'" 

Besides  these  direct  means  of  congressional  control,  many 
indirect  means  are  available.  The  reality  of  government  is  that 
every  item  for  which  an  agency  requires  congressional  action— 
from  authorization  for  new  programs,  to  funding  for  old  ones, 
to  appointment  of  new  officials— can  be  made  the  occasion  for 
congressional  influence  upon  any  activities  of  the  agency  The 
agency's  continuing  dependency  upon  Congress  assures  that 
congressional  reports  and  investigations,  committee  recom- 
mendations, speeches  on  the  floor,  even  suggestions  from 
individual  members  of  the  agency's  oversight  or  appropriations 
committees,  are  rarely  ignored.  In  short,  the  notion  that  the 
legislative  veto  fills  some  large  gap  in  Congress's  power  to 
perform  its  legitimate  functions  is  without  foundation. 

While  there  may  be  problems  in  Congress's  monitoring  of 
the  administrative  government  it  has  created,  those  problems 
appear  traceable  not  to  a  lack  of  adequate  means  but  to  (1)  the 
sheer  volume  and  diversity  of  broad  authority  delegated  to  a 
multitude  of  specialized  agencies,^'  and  (2)  the  compartmental- 
ized nature  of  the  congressional  committee  structure,  which 
generally  requires  legislation  pertaining  to  an  agency  to  be 
brought  to  the  floor  by  a  committee  and  staff  whose  point  of 


49  Act  to  Create  a  Federal  Trade  Commission,  §  6(0,  38  Stat.  717 
(1914). 

50  See,  e.g..  Act  to  Amend  the  Education  of  the  Handicapped  Act, 
§  620(b),  89  Stat.  773,  20  U.S.C.  §  1411  note  (1975).  This  was  a  technique 
used  by  Congress  when  it  acted  through  legislation  to  stay,  and  ultimately  to 
revise  in  some  respects,  this  Court's  proposed  Rules  of  Evidence.  Compare 
Act  of  March  30,  1973,  Pub.  L.  No.  93-12,  87  Stat.  9  (1973).  with  Act  of 
Jan.  2,  1975,  Pub.  L.  93-595,  88  Stat.  1926  (1975). 

51  See  ABA  Commission  on  Law  and  Economy,  Federal  Regulation: 
Roads  to  Reform,  ch.  5  (1979). 
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view  is  likely  to  be  as  specialized  as  that  of  the  agency  itself. 
Far  from  solving  these  problems,  the  legislative  veto  may  well 
aggravate  them.  Its  existence  serves  to  encourage  broader  and 
vaguer  delegations  by  the  implicit  promise  (which,  as  a  practi- 
cal matter,  can  rarely  be  redeemed)  that  actions  pursuant  to 
those  delegations  will  be  scrutinized  by  Congress;  and  its  major 
effect  is  augmentation  of  the  power  of  congressional  commit- 
tees and  their  staffs." 

Conclusion 

A  member  of  Congress  might  vote  for  a  legislative  veto  of 
executive  action  on  one  or  more  of  three  grounds,  each  of 
which  demonstrates  the  constitutional  defect  in  its  exercise: 

1.  He  might  wish  to  veto  the  executive  action  because  he 
believes  that  action  to  be  contrary  to  or  in  excess  of  the 
legislated  intent  of  the  Congress  that  passed  the  original 
statute;  but  that  is  to  say  that  the  executive  action  is  violative 
of  law — an  interpretive  function  which  belongs  to  the  courts 
and  not  to  the  legislature. 

2.  He  might  wish  to  veto  the  executive  action  because, 
although  he  believes  that  action  to  be  in  accord  with  the 
legislated  intent  of  the  original  statute  and  therefore  not 
unlawful,  he  simply  disagrees  with  the  manner  in  which  the 
executive's  discretion  under  that  statute  has  been  exercised;  but 
that  is  usurping  the  Executive's  authority  under  the  original 
statute  (and  it  can  surely  make  no  difference  that  Congress 
served  notice  in  the  original  statute  that  it  intended  to  usurp). 

3.  He  might  wish  to  veto  the  executive  action  because  he 
believes  the  legislated  intent  of  the  Congress  which  passed  the 
original  statute  is,  in  the  light  of  experience,  unwise  and  that 
the  scope  of  the  Executive's  discretion  should  be  altered;  but 


52  See  generally  Bruff  &  Gellhorn,  Congressional  Control  of  Adminis- 
trative Regulation:  A  Study  of  Legislative  Vetoes,  90  Harv.  L.  Rev.  1369 
(1977). 
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that  requires  an  act  of  legislation  which  must  observe  the 
required  constitutional  "formalities". 

For  these  reasons,  The  American  Bar  Association,  as  amicus 
curiae,  respectfully  requests  that  the  Court  affirm  the  judg- 
ment entered  by  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit  on  December  22,  1980. 

Dated:  January  8,  1982 

Respectfully  submitted, 

David  Ryrie  Brink 
President,  American 

Bar  Association 
1155  East  60th  Street 
Chicago,  lUinois  60637 
(312)947-4000 

Counsel  of  Record 

Antonin  Scalia 
University  of  Chicago 

School  of  Law 
1 1 1 1  East  60th  Street 
Chicago,  Illinois  60637 
(312)  753-2437 

Richard  B.  Smith 
1  Chase  Manhattan  Plaza 
New  York,  New  York  10005 
(212)  530-4066 

Attorneys  for  American  Bar 
Association  as  Amicus  Curiae 
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STATEMENT  OF  BRUCE  COKLY  FRENCH 

ASSOCIATE  PROFESSOR  OF  LAW,  CLAUDE  W.  PETTIT  COLLEGE  OF  LAW 

OHIO  NORTHERN  UNIVERSITY,  ADA,  OHIO  45810 

BEFORE  THE  COMMITTEE  ON  RULES 
UNITED  STATES  HOUSE  OF  REPRESENTATIVES 


CONCERNING  THE  IMPACT  OF  THE  DECISION  OF  THE 
SUPREME  COURT  OF  THE  UNITED  STATES  IN  IMMIGRATION  AND 
NATURALIZATION  SERVICE  V.  CHADHA  UPON  THE  GOVERNANCE  OF  THE 
DISTRICT  OF  COLUMBIA 


March  21,  1984 


Mr.  Chairman  and  Members  of  the  Committee  on  Rules. 
I  welcome  this  opportunity  to  appear  before  you  and  share 
my  views  on  the  impact  of  the  Supreme  Court's  historic 
decision  involving  legislative  vetoes  —  Immigration  and 

Naturalization  Service  v.  Chadha,  U.S.  ,  103  S.Ct. 

2764  (1983)   —  upon  the  governance  of  the  District  of  Columbia. 

My  principal  concern  can  be  simply  stated.   While  the 
ability  of  Congress  to  delegate  federal  authority  to  a 
subordinate  legislature  is  clear,  Chadha  muddies  the  process 
by  which  such  a  body  may  act.   My  reading  of  the  fundamental 
underpinnings  of  the  case  suggests  that  while  Congress  may 
delegate  its  authority  to  the  Council  of  the  District  of 
Columbia  to  rewrite  the  public  laws  of  the  United  States 
affecting  the  Nation's  Capital,  it  may  not  delegate  this 
authority  on  behalf  of  the  President.   Thus,  it  would  appear 
that  when  the  Council  amends  an  Act  of  Congress  affecting  the 
District  of  Columbia,  that  act  must  be  Presented  to  the 
President  for  his  or  her  concurrence  or  rejection. 


(See  footnotes  at  end  of  article.) 


1042 


Solution  of  Part,  of  the  Problem;  Changing  the  Manner 
in  Which  Congress  Exercises  its  Legislative  Veto 

Three  previous  witnesses  before  the  Committee  have 

specifically  addressed  the  impact  of  Chadha  upon  the 

District  of  Columbia.   The  Mayor  and  the  Chairman  and  Ranking 

Minority  Member  of  the  Committee  on  the  District  of  Columbia 

emphasized  the  beneficial  effect  of  H.R.  3932,  A  Bill  To 

amend  the  District  of  Columbia  Self-Government  and  Governmental 

Reorganization  Act,  and  for  other  purposes,  adopted  by  the 

House  of  Representatives  on  October  4,  1983.   129  CONG.  REC. 

H7903-07  (daily  ed.)   This  House-passed  bill  solves  one 

2 
aspect  of  the  Chadha  case,  but  ignores  the  other.    The  bill 

amends  certain  provisions  of  the  Self-Government  Act  and  the 
"District  of  .Columbia  Retirement  Reform  Act  by  substituting 
■ithe  use  of  a  joint  resolution  for  either  the  simple  or 
concurrent  resolutions  pueviously  authorized. 

The  curative  bill  also  notes  that  "any  .  .  .  [law] 
which  was  passed  by  the  Council  of  the  District  of  Columbia 
prior  to  the  date  of  enactment  of  this  [amendatory]  Act, 
.  .  .  [is]  hereby  deemed  valid  ..."   (Sec.  l(i)). 

The  ratification  of  actions  of  the  Council  in  this 
fashion  is  not  novel,  but  is  a  prudent  step  to  ensure  that 
the  prior  actions  of  the  Council,  taken  in  good  faith 
reliance  upon  authority  presumed  to  exist,  are  not  invalidated. 
The  same  means  was  employed  by  the  Congress  when  the  Legis- 
lative Assembly  of  1871  was  first  temporarily,  and  then 
permanently,  abolished. 

A  coiT5>anion  bill  in  the  other  House,  S.  1858,  was 
favorably  reported  by  the  Committee  on  Governmental  Affairs 
but  has  not  yet  been  adopted  by  the  Senate.   An  eleventh-hour 
initiative  by  the  Department  of  Justice  sought  to  remove 

criminal  code  amendments  from  the  Council's  general 

4 
authority,  thus  jettisoning  the  bill's  speedy  enactment. 

Prompt  action  by  the  Congress  to  enact  the  amendatory 
legislation  described  above,  with  the  appropriate  ratification 


(See  footnotes  at  end  of  article.) 
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of  prior  actions  of  ^he  Council,  is  essential,  in  order  to 

minimize  the  threatened  rash  of  litigation  which  has  been 

filed  or  is  looming  on  the  horizon.   This  measure  will  solve 
the  legislative  review  —  the  congressional  disapproval 

mechanism  —  problem  highlighted  by  Chadha  and  the  pending 

Senate  measure  could  become  the  vehicle  with  which  to  make 

the  additional  reforms  suggested  herein.   Insofar  as  a 

solution  goes,  H.R.  3932  in  its  present  form  solves  one-half 

of  the  Chadha  problem. 


Presentment  Clause  Problem  Not  Solved  by  Pending  Bills 

Quite  naturally  the  prime  focus  of  legislative  efforts 

to  solve  the  constitutional  and  operational  problems  posed  by 

Chadha  has  been  in  "fixing"  the  use  of  the  legislative  veto 

process  itself.   This  is  the  problem  of  how  does  Congress 

recapture  power  on  an  ad  hoc  basis  which  it  has  generally 

delegated  to  others:  be  they  the  federal  executive  agencies, 

the  President,  or  a  subordinate  legislature  such  as  the 

Council.   And  the  remedial  bill  discussed  above  does  solve  this 

aspect  of  the  problem. 

Left  unresolved  however,  is  the  other  side  of  Chadha ; 

that  any  amendment  or  repeal  of  an  Act  of  Congress  must  be 

accomplished  with  the  same  formality  as  its  original  enactment. 

The  Supreme  Court's  view  of  this  issue  is  unequivocal: 

Presentment  to  the  President  and  the 
Presidential  veto  were  considered  so  impera- 
tive that  the  draftsmen  took  special  pains 
to  assure  that  these  requirements  could  not 

be  circumvented.  

*   *   *   * 

We  see  therefore  that  the  Framers  were 
acutely  conscious  that  the  bicameral 
requirement  and  the  Presentment  Clauses  would 
serve  essential  constitutional  functions. 
The  President's  participation  in  the 
legislative  process  was  to  protect  the 
Executive  Branch  from  Congress  and  to  protect 
the  whole  people  from  improvident  laws . 

*  *   *   * 

Amendment  and  repeal  of  statutes,  no 
less  than  enactment,  must  conform  with 
Art.  1. 

*  *   *   * 

There  is  no  provision  allowing  Congress 
to  repeal  or  amend  laws  by  other  than 

(See  footnotes  at  end  of  article.) 
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legislative  means  pursuant  to  Art.  1.   103 
S.Ct.  at  2782-85  &  n.l8 


It  is  clear  that  this  language  requires  Congress  to 
honor  the  constitutional  requirement  of  Bicamerialism  and 
Presentment.   The  process  to  ensure  compliance  with  this 
constitutional  rule  is  simple:  use  joint  resolutions  or 
bills  to  enact,  amend,  or  repeal  the  public  laws  of  the 
United  States. 

Unique  Problems  Posed  by  The  Council  of  the  District 
of  Columbia  and  the  Territorial  Legislatures 

But  the  manner  in  which  subordinate  legislative  bodies 
operate  —  whether  they  be  the  Council  of  the  District  of 
Columbia  or  the  territorial  or  special  status  legislatures  of 
Guam,  the  Virgin  Islands,  or  Puerto  Rico  —  must  be  carefully 
scrutinized. 

These  bodies  operate  under  authority  delegated  by 
the  Congress.   The  enumerated  constitutional  power  of  Congress 
to  manage  the  affairs  of  these  areas  is  similar  to  the 
specific  authority  over  aliens  noted  in  Chadha.   Thus  the 
solemn  constitutional  processes  must  be  honored  in  these 
cases  as  well  as  with  aliens  as  in  Chadha .   The  Council  of 
the  District  of  Columbia's  authority  is  found  in 
D.C.  Code  Ann.  §1-227.   The  authority  of  other  "local 
legislatures"  is  found  in, scattered  chapters  of  title  48 
of  the  United  States  Code. 

Although  specific  language  has  differed,  each  of 
these  delegated  authorities  allows  the  Congress  to  reject 
or  annul  an  act  of  the  local  legislature  within  some  time 
period.   Under  48  U.S.C.  S1423i,  the  Congress  must  annul 
an  enactment  of  the  Guam  Legislature  within  one  year  of  its 
date  of  receipt  by  the  Congress.   In  some  instances  in  the 
past,  a  role  for  the  President  has  been  provided. 

Acts  of  the  Council  of  the  District  of  Columbia 
become  effective  at  the  end  of  the  30-legislative  day 


(See  footnotes  at  end  of  article.) 
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disapproval  period  unless  rejected  by  the  Congress. 
D.C.  Code  Ann.  Sl-233.   These  rejection  provisions  are,  of 
course,  constitutional.   Now,  under  Chadha,  such  authority 
must  merely  be  exercised  by  bill  or  joint  resolution,  rather 
than  any  other  previous  mechanism. 

The  more  fundamental  problem  is  whether  the  Congression- 
ally  delegated  authority  to  rewrite  acts  of  the  Congress 
affecting  the  specific  area  —  be  it  the  District  of  Columbia 
or  one  of  the  territories  —  or  to  amend  these  Acts 
has  become  defective  under  Chadha.   This  rewriting  of  acts 
of  Congress  causes  a  unique  problem  in  the  case  of  the 
Nation's  Capital  and  the  territories  not  experienced  by  the 
federal  administrative  agencies.   The  agencies  and  the 
President  carry  out  congressional  enactments  through  the 
issuance  of  rules  or  regulations,  but  never  through  the 
specific  rewriting  of  the  organic  laws.   While  it  appears 
that  the  Council  of  the  District  of  Columbia  and  the 
territorial  legislations  have  authority  concurrent  with 
the  Congress  to  rewrite  acts  of  Congress  of  limited  applica- 
tion, I  have  not  been  able  to  verify  any  such  exercise  of 

p 
authority  by  territorial  bodies. 

The  Extent  of  the  District  of  Columbia  Problem 

Of  the  723  acts  adopted  by  the  Home  Rule  Council 
of  the  District  of  Columbia  since  D.C.  Law  1-1  became 

effective  on  May  13,  1975,  a  significant  number  would 

9 
seem  to  fall  within  the  proscription  of  the  Chadha  impact. 

(An  illustrative  san5)ling  of  the  first  Council  period  and 
enactments  since  the  Chadha  opinion  are  included  within 
Attachment  1.) 

My  concern  does  not  challenge  the  constitutionally 
sound  assumption  that  Congress  may  delegate  its  authority 
to  a  local  government  in  the  District  of  Columbia.   This 
proposition  has  been  sustained  on  myriad  occasions.     But 
even  when  sustained  in  the  Home  Rule  era,  the  primary  emphasis 


(See  footnotes  at  end  of  article.) 
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of  the  challenge  was  upon  the  limitations  the  Congress 
imposed  upon  the  District  of  Columbia. 

Quite  candidly  the  full  logic  of  Chadha  would  make 
the  ability  of  the  Council  to  amend  Acts  of  the  Congress 
suspect  even  from  the  legislative  side.   Thompson  and  several 
other  cases  at  least  present  some  constitutional  dicta  which 
might  allow  the  Congress  to  delegate  its  authority  to  the 
District  Council  in  accordance  with  the  congressional  interest 
in  removing  itself  as  the  "city  council"  for  the  District  of 
Columbia.   But  this  would  not  surrender  the  President's 

12 
power.     But  never  litigated  before  under  the  principles  of 

Chadha  is  the  ability  of  Congress  to  allow  a  subordinate 

legislative  body  to  rewrite  the  public  laws  of  the  United 

States. 

Council  Actions  in  Pre-Home  Rule  Era  Not  Violative 
of  Chadha 

It  is  interesting  to  note  that  the  pre-Home  Rule  Council, 
acting  under  the  authority  of  Reorganization  Plan  No.  3  of 
1967,  never  purported  to  amend  acts  of  the  Congress.   Before 
acting  a  specific  grant  of  express  authority  noted  in  the 
reorganization  plan  was  required  as  a  necessary  prerequisite  to 
action. ^^   Once  a  basis  of  authority  was  found,  a  local 
"regulation"  could  be  adopted.   The  fairest  analogy  to  local 
self-government  during  this  period  was  that  of  a  federal 
administrative  agency  for  the  District  of  Columbia.   Thus, 
under  a  harmonization  of  the  Thompson  and  Chadha  cases,  the 
adoption  by  the  appointed  city  council  of  regulations  and 
resolutions  presented  no  constitutional  infirmity.   And  Thompson 
would  sustain  no  more  than  that. 

Assuming  that  this  was  the  breadth  of  authority 
vested  in  the  Council,  H.R.  3932  would  effectively  cure 
any  Chadha  problems.   But  far  greater  authority  is  vested 
in  a  locally  elected  government  in  the  Nation's  Capitol 
and  properly  so. 


(See  footnotes  at  end  of  article.) 
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Thus,  the  Council  seems  to  exercise  unfettered 
authority  (subject,  of  course,  to  ultimate  Congressional 
review  and  the  Home  Rule  Act's  internal  proscriptions)  to 
amend  Acts  of  Congress  affecting  the  District.   Both  the 
congressional  and  Council  statutory  enactments  are  contained 
in  the  District  of  Columbia  Code.   Little  mention  is  made 
of  the  local  home  rule  in  the  United  States  Code,  and  in  this 
respect,  the  District  of  Columbia  situation  differs  from 
that  of  the  territorial  legislatures  outlined  above. 

The  Solution  to  the  Problem 

But  having  resolved  that  the  methods  of  the  present 
system  pose  grave  constitutional  challenges  one  must 

posit  solutions. 

The  first  and  simplest  solution  would  be  to  have  the 
Congress  affirmatively  ratify  the  enactments  of  the  Council 
of  the  District  of  Columbia  since  1975.   This  mechanism  has 
been  previously  used  in  a  different  context  to  ratify  acts  of  the 
former  home  rule  government  Legislative  Assembly  which  was  abolished 
in  1874,  and  is  contained  in  the  two  bills  presenting  pending. 

That  would  bring  us  to  the  present  and  the  more 
fundamental  solution  for  the  future.   Here,  too,  history 
may  be  a  guide.   The  organic  authority  of  the  Council  of 
the  District  of  Columbia  to  act  could  be  codified  in  the 
Public  Laws  of  the  United  States  in  much  the  same  manner 
as  in  the  instance  of  Guam  and  other  territories  alluded  to 
earlier.    The  Congress  could  simply  authorize  the  Council 
of  the  District  of  Columbia  to  adopt  the  District  of 
Columbia  Code,  District  of  Columbia  Statutes-at -Large,  and 
the  District  of  Columbia  Municipal  Regulations  as  the  Local 
Public  Laws  of  the  District  of  Columbia.   Assuming  presidential 
approval,  subsequent  action  by  the  District  of  Columbia 
government  thereafter  would  merely  amend  local  laws  —  not 
laws  enacted  by  the  Congress  —  and  not  require  the 
president's  nonwaivable  constitutional  presentment  authority. 
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Whatever  limited  reservations  of  authority  the  Congress 
wished  to  maintain  could  be  so  codified  in  the  original 
grant  of  authorizing  legislation  or  achieved  subsequently 
by  the  joing  resolution  of  disapproval. 

This  proposal  is  not  just  the  triumph  of  form  over 
substance.   An  apt  analogy  that  comes  immediately  to  mind 
would  be  the  seminal  case  of  Powell  v.  McCormack,  395  U.S. 
486  (1969),  involving  an  unconstitutional  attempt  to 
exclude  Congressperson  Powell  from  membership  in  the  House 
of  Representatives  rather  than  admitting  him,  and  then  expelling 
him.   Despite  severe  constitutional  problems  of  jurisdiction, 
standing,  and  justiciability  the  Supreme  Court  held  that 
procedural  niceties  and  following  of  the  rules  is  fundamental 
in  a  constitutional  democracy,  even  though,  on  occasion, 
they  are  troublesome  and  annoying. 

The  Problem  of  Severability 

But  having  posed  these  solutions  one  might  be  con- 
cerned of  the  immediate  intact  of  judicial  adoption  of  this 
analysis.   While  it  is  not  of  consequence  to  the  proper 
functioning  of  the  Congress,  I  believe  the  fairest  view  of 
the  Home  Rule  Act's  provisions  concerning  congressional 
vetoes  was  that  they  were  not  severable.   The  absence  of  a 
routine  severability  clause  and  scattered  remnants  of  legis- 
lative history  suggest  that  the  Senate  would  not  have  agreed 
to  enactment  of  the  Home  Rule  Act  without  the  legislative 
veto  provision.   But  while  the  weight  of  legislative  history 
may  take  the  view  that  the  Act  is  not  severable,  I  think  that 
a  careful  review  of  the  legislative  history  supports  the 
conclusion  that  the  will  of  the  Congress  is  not  certain. 

Favorable  judicial  precedent  also  strives  to  find 
provisions  of  acts  severable  in  the  absence  of  controlling 
and  dispositive  legislative  intention  to  the  contrary.   Such 
is  not  the  case  under  the  Home  Rule  Act.   Thus,  severability 
is  the  preferred  statutory  construction  and  one  also 
preferred  in  the  situational  equities  of  the  legislative 
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reform.   Buckley  v.  Valeo.  424  U.S.  1,  108  (jLSy6)  (per  curiam), 
Chairplin  Refining  Co.  v.  Corporation  Colnin'n.,  280  U.S.  210, 
234  (1932),  2  Sutherland  Statutory  Construction  S44.03 
(C.  Sands  ed.  1973) . 

Most  post-Chadha  decisions  have  deemed  challenged 
"legislative  veto"  provisions  of  organic  acts  severable  if 
the  veto  provision  was  not  used.   This  is  a  commonsense 
approach . 

In  City  of  Alexandria  v.  United  States,  3  CI.  Ct . 
667  (1983)  ,  the  plaintiff  city  sought  the  difference  between 
the  price  it  paid  for  a  parcel  of  surplus  government  real 
property  and  a  lesser  price  allegedly  agreed  upon  under  a 
prior  contract  of  sale  for  the  same  parcel.   The  government 
argued  that  because  the  congressional  review  procedure 
prescribed  by  the  Federal  Property  and  Administrative 
Services  Act  had  not-  been  undertalcen,  consummation  of  a 
contract  had  never  been  authorized.   The  City  argued  that  the 
review  procedure  was  unlawful  under  Chadha  and  that, 
therefore,  the  obstacle  to  contract  formation  had  disappeared  -- 
since  the  GSA  had  manifested  its  assent,  there  was  a  contract 
implied  in  fact.   The  cotirt  held  that  the  practice  of  a 
committee  of  thte  House  of  Representatives  of  intervening  in 
and  stopping  negotiated  sales  of  surplus  property  was 
unconstitutional  under  Chadha  and  that  a  contract  had  been 
formed  between  the  government  and  the  City. 

In  National  Wildlife  Federation  v.  Watt,  571  F.  Supp. 
1145  (D.D.C.  1983),  plaintiffs  sought  to  temporarily  enjoin 
the  Secretary  of  the  Interior  from  issuing  certain  coal 
leases  after  Congress,  pursuant  to  section  204(e)  of  the 
Federal  Land  Policy  and  Management  Act  of  1976.   The  statute 
required  the  Secretary  to  withdraw  a  proposed  lease  upon 
notification  from  a  designated  committee  of  either  House 
that  an  emergency  exists  and  that  extraordinary  measures 
must  be  taken  to  preserve  values  that  otherwise  would  be 
lost.   The  government  argued  that  it  had  the  authority  to 
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issue  the  leases  because  the  Chadha  decision  required  that  a 
provision  purporting  to  authorize  a  mere  congressional 
committee  to  alter  the  duties  of  the  Executive  was  unconsti- 
tutional.  Plaintiff's  attempt  to  distinguish  a  §204 (e) 
withdrawal  from  a  legislative  veto  on  the  ground  that  the 
withdrawal  was  only  tenT>orary  was  not  well-taken  by  the 
court,  but  the  court  granted  the  injunction  on  other  grounds. 

In  EEOC  V.  City  of  Memphis,  33  F.E.P.  Cases  1089 
(W.D.  Tenn.  1983) ,  Chief  Judge  McRae  ruled  that  the  one- 
house  veto  provision  of  the  Reorganization  Act  of  1977, 
which  provided  the  statutory  basis  for  transfer  of  the 
Department  of  Labor's  authority  over  the  Age  Discrimination 
in  Employment  Act  (ADEA)  to  the  EEOC  was  severable  from  the 
remainder  of  the  Reorgnization  Act,  and,  in  any  event. 
Congress  had  ratified  the  transfer  of  authority  by  specific 
references  to  -and  appropriations  for  the  reorganization  plan 
when  it  enacted  the  Civil  Service  Reform  Act  and  by  its 
appropriations  of  funds  for  the  EEOC  to  enforce  the  ADEA. 
To  the  same  effect  is  Muller  Optical  Co.  v.  EEOC,  574 
F.  Supp.  946  (W.D.  Tenn.,  1983),  where  an  employer  sought 
temporary  restraining  order  prohibiting  the  EEOC  from  requiring 

its  president  to  appear  at  a  deposition  and  produce  documents 
in  compliance  with  a  subpoena  issued  by  the  EEOC.   District 
Judge  Horton  held  that  Chadha  had  not  invalidated  the 
transfer  of  ADEA  administration  and  enforcement  from  the 
Secretary  of  Labor  to  the  EEOC  pursuant  to  the  Reorganization 
Act,  since  the  transfer  did  not  involve  the  exercise  of  the 
legislative  veto  contained  in  the  Act;  that  the  invalid 
veto  provision  of  the  Reorganization  Act  was  severable  from 
the  remainder  of  the  Act;  and  that  Congress  had  ratified 
portions  of  the  Reorganization  Act  which  transferred 
jurisdiction  of  the  ADEA  to  the  EEOC. 

In  EEOC  v.  Hernando  Bank,  52  U.S.L.W.  2481 
(5th  Cir.  1984),  the  EEOC  brought  suit  against  a  bank  under 
the  Equal  Pay  Act,  alleging  that  the  bank  had  discriminated 
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against  female  employees  on  the  basis  of  sex.   The  bank 
claimed  that  the  EEOC  had  no  power  to  enforce  the  Equal  Pay 
Act  since  the  Reorganization  Act  and  the  reorganization  plan 
promulgatedi^thereunder  were  invalid  due  to  the  presence 
of  a  legislative  veto  provision.   The  Fifth  Circuit  Court 
of  Appeals  found  that  the  veto  provision  was  severable  and 
that  because  the  .reorganization  plant- had  conformed  to  the 
substantive  provisions  of  the  Act,  the  plan  was  enforceable 
as  law. 

In  EEOC  V.  Allstate  Ins.  Co.,  570  F.  Supp.  1224 
(S.D.  Miss.  1983),  pet.  for  cert,  pending,  52  U.S.L.W. 
3590  (U.S.  1984),  the  court,  relying  on  Chadha,  ruled 
that  the  transfer  of  Equal  Pay  statutory  authority  from  the 
Labor  Department  to  the  EEOC  was  invalid  due  to  the 
presence  of  a  legislative  veto  in  the  reorganization  statute, 
despite  the  fact  that  neither  house  had  invo)ced  the  veto 
provision.   According  to  the  court,  any  use  of  a  legislative 
veto  scheme  which  has  the  effect  of  enacting  laws  without 
complying  with  the  Constitutional. prescription  for  legislation 
is  unconstitutional  and  that,  therefore,  the  Reorganization 
Act  of  1977  and  the  Labor-EEOC  reorganization  plan  of  1978 
were  both  unconstitutional,  depriving  the  EEOC  of  its 
authority  to  enforce  the  Equal  Pay  Act.   See  also, 
EEOC  V.  Westinghouse  Electric  Corp.,  725  F.2d  211 
Cir.  1984) ,  where  District  Judge  Bloch  reached  the  same 
result  relying  upon  the  Allstate  decision.   The  bizarre 
results  and  precedents  would  have  a  devastating  effect  upon  the 
District  of  Columbia  because  the  reorganization  plan 
analysis  of  the  trial  court  in  Allstate,  if  applied  to  the 
District,  would  cause  a  determination  that  most  local  measures 
adopted  since  1950  were  invalid:  increases  in  local  governmental 

powers  have  generally  been  affected  by  presidential  reorganization 

19 
plans  and  not  .acts  of  the  Congress. 

I  believe  that  the  Home  Rule  Act  is  not  severable. 
Nonetheless,  the  legislative  history  on  this  point  is  far 
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from  conclusive.   Case  law  suggests  in  this  circumstance 
that  prudence  be  the  watchword  before  an  entire  act  is  struck. 
This  has  generally  been  the  approach  of  the  reasoned  opinions 
which  have  followed  Chadha . 

The  Problem  of  Retroactivity 

And  while  from  a  purist  view  the  "new"  constitutional 
analysis  of  the  Home  Rule  Act  should  be  read  as  making  its 
provisions  void  ab  initio,  the  chaos  that  would  be  spawned 
by  such  a  reading  render  that  approach  unnacceptable . 
Leading  Supreme  Court  decisions  on  this  question  point  the 
way  toward  future  and  prospective  application:   Heckler  v. 

Mathews,  U.S.  ,  52  U.S.L.W.  4333,  4338  (1984); 

Arizona  Governing  Committee  v.  Norris,  U.S.  , 

103  S.Ct.  3492,  3510  (1983);  Northern  Pipeline  Construction 
Co.  V.  Marathon  Pipe  Line  Co.,  458  U.S.  50  (1982); 
Buckley  v.  Valeo,  424  U.S.  1  (1976)  (per  curiam);  and 

Chevron  Oil  Co.  v.  Hudson,  404  U.S.  97  (1971).   These 

20 
decisions  are  the  lodestar  to  guide  judicial  action. 

These  decisions  conpel  the  conclusion  that  should  a 

court  find  the  legislative  veto  and  authority  to  amend  Acts 

of  Congress  to  be  defective,  that  any  decisions  must  be 

prospective  in  application.   This  outcome  is  particularly 

occasioned  in  the  instance  of  the  District  of  Columbia 

because  of  the  Allstate  court's  far-reaching,  and  I  believe, 

erroneous  analysis. 

Conclusion 

In  conclusion,  I  would  urge  the  Committee  to  consider 
the  unique  problems  of  the  District  of  Columbia  as  a  result 
of  the  Chadha  decision.   Prompt  remedial  legislation  along 
the  lines  herein  suggested  would  greatly  aid  the  stability 
of  local  self-government  and  ensure  the  greatest  measure  of 
local  democracy  possible. 
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Attachment  1 


District  of  Columbia  Permanent  Laws  Enacted  During  Council  Period 
One  (1975-1976) .   (Some  laws  could  be  classified  under  different 
headings;  they  have  been  arbitrarily  assigned) 


Subject  Matter 


Council  Act  Amends  or 
Repeals  an  Act  of 
Congress 


Laws  effective 
without  amendment 
or  repeal;  thus 
is  severable 


YES 


NO 


YES 


NO 


Zoning,  building  and 
community  development 

Benefit  and  entitlement 
programs 

Housing  and  rent  control 

Transportation 

Consumer  protection 

Government  employees 

Education 

Environment 

Elections 

Legislative  process 

Government  organization 

Taxation  and  bonds 

Judicial  procedures 

Professions 

Insurance 

Public  Safety 

Miscellaneous 

District  of  Columbia  Permanent  iaws  Considered  on  First  Reading 

After  June  1983,  the  Date  of  the  Issuance  of  the  Chadha  Decision. 

Chart  Current  to  January  27,  1984. 

Zoning,  building  and  com- 
munity development 

Housing  and  rent  control 

Transportation 

Consumer  protection 

Education 

Government  organization 

Taxation  and  bonds 

Judicial  procedures 

Insurance 

Public  safety 

Health 


5 
2 
1 
1 
5 
5 
3 
6 
0 
10 
14 
3 
2 
1 
1 
7 


0 
1 
2 
4 

1 
1 
3 
1 
1 
0 
1 


6 

11 
8 

7 
2 
1 
7 
0 
3 
9 
2 
2 
0 
1 
2 
0 


7 
1 
1 
1 
1 
0 
0 
0 
0 

1 

0 


6 

12 
8 

7 
3 
2 
7 
0 
3 
11 
1 
2 
0 
1 
2 
2 


0 
0 
0 
0 

1 
0 


5 

1 
1 
1 
4 
4 
3 
6 
0 
8 
15 
3 
2 
1 
1 
5 


0 

1 
2 
3 
1 
1 
3 
1 
1 
0 
1 


The  council  has  adopted  the  General  Rule  ^^  Severability  Adoption 
Act  of  1983  to  ensure  that  acts  are  -aeemed  |°be  severable. 
(D.C.  Act  5-82  to  be  codified  to  D.C.  Code  §49-601.) 
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FOOTNOTES 


1.  Shortly  after  Chadha  the  Supreme  Court  issued  two  per 
curiam  orders  which  expanded  the  breadth  of  the  Chadha  holding 
to  independent  regulatory  agencies.   Consumers  Energy  Council  of 
America  v.  FERC,  218  U.S.  App .  D.C.  34,  673  F.2d  425  (1981), 

af f 'd  sub  nom.   Process  Gas  Consumers  Group  v.  Consumers 

Energy  Council  of  Am.,  U.S.  ,  103  S.Ct.  3556   (1983) 

and  Consumers  Union  of  the  United  States  v.  Fed.  Trade  Comm'n., 
223  U.S.  App.  D.C.  386,  691  F.2d  575  (1982)  (en  banc),  aff 'd 
sub  nom.   Process  Gas  Consumers  Group  v.  Consumers  Energy  Council 
of  Am.,  U.S.  ,  103  S.Ct.  3556  (1983)  . 

2.  I  have  not  attempted  to  quibble  about  the  rationale  of 
Chadha  or  its  precise  breadth,  because  it  is  certain  that  the 
actions  of  the  Council  of  the  District  of  Columbia  are  legislative 
in  character  as  that  notion  is  used  in  Chadha.   While  great 
breadth  has  been  attributed  to  the  opinion  of  the  Supreme  Court 

in  Chadha,  Karl  Llewellyn  cautions  in  The  Bramble  Bush  42-43 
and  54-55  (1973),  that  a  court  may  only  decide  the  particular 
dispute  before  it  under  a  general  rule  of  a  whole  class  of  like 
disputes,  and  that  anything  written  in  the  Court's  opinion, 
must  be  read  with  primary  reference  to  the  particular  dispute. 
Thus,  the  essential  holding  of  Chadha  would  run  something  like 
this:   When  the  Attorney  General  advises  the  Congress  of  an 
action  he  has  taken  to  suspend  the  deportation  of  a  particular  ' 
person  who  was  found  to  be  deportable  following  an  administrative 
hearing  and  a  single  house  of  Congress  with  little  debate  adopts 
a  simple  resolution  to  reject  the  Attorney  General's  decision 
and  reinstate  the  deportation  order  of  the  individual,  then  such 
action  by  the  House  of  Representatives  is  unconstitutional. 

In  addition  to  the  hearings  before  the  Committee,  hear- 
ings before  the  Committee  on  Foreign  Affairs,  legislative  and 
executive  summaries,  and  scholarly  works  may  be  reviewed.   See 
for  example.  The  U.S.  Supreme  Court  Decision  Concerning  the 
Legislative  Veto:  Hearings  before  the  House  Comm.  on  Foreign 
Affairs,  98th  Cong.,  1st  Sess.  (1983),  especially  id.  at  116-129 
(prepared  Statement  of  Eugene  Grossman) ;  id.  at  159-226 
(memorandum  for  the  Attorney  General,  July  15,  1983);  id.  at 
231-270  (Summary  and  Preliminary  Analysis  of  the  Ramifications 
of  INS   V.  Chadha,  the  Legislative  Veto  case,  by  Morton 
Rosenberg,  Specialist  in  American  Public  Law,  American  Law 
Division,  Congressional  Research  Service,  Library  of  Congress) ; 
id.  at  231-270;  DeConcini,  The  Legislative  Veto:  A  Constitutional 

Amendment.  21  Harvard  J.  on  Legis.  29  (1984); 
Hutchins,  Legislative  Vetoes  and  the  Administrative  Process: 
A  Constitutional  and  Operational  Analysis,  15  Texas  Tech.  L.  Rev. 
307  (1984) ;  Strauss,  Was  There  a  Baby  in  the  Bathwater?  A  Comment 
on  the  Supreme  Court's  Legislative  Veto  Decision,  1983  Duke  L.J. 
789;  Tr ibe ,  The  Legislative  Veto  Decision:  A  Law  by  Any  Other 
Name?,  21  Harvard  J.  on  Legis.  1  (1984) ;  Comment,  Immigration  and 
Naturalization  Service  v.  Chadha:  The  Death  Knell  for  the 
Legislative  Veto?,  69  Iowa  L.  Rev.  497  (1984).   These  sources 
also  provide  commentary  upon  the  severability  and  retroactivity 
topics  considered  below. 

3.  Act  of  June  20,  1874,  ch.  337,  §10,  18  Stat.  116  (1874) 
and  Act  of  June  11,  1878,  ch.  180,  §1,  20  Stat.  102  (1878). 
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4.  See  Letter  of  Assistant  Attorney  General  Robert  A. 
McConnell  to  the  Honorable  William  V.  Roth,  Jr.  (November  15, 
1983)  at  2-5.   This  saga  of  the  interaction  between  the 
federal  government  and  the  District  of  Columbia  is  recounted 
in  correspondence  to  the  Honorable  Ronald  Reagan  from  the 
Honorable  Marion  S.  Barry,  Jr.,  dated  November  15,  1983; 
Washington.  Post,  March  14,  1984,  at  Al  and  A8 ;  Washington  Post, 
March  15,  1984,  at  CI  and  C2 ;  and  Washington  Post,  March  16. 
1984,  at  C3. 

5.  I  am  aware  of  one  civil  action  and  two  pending  criminal 
matters.   Dimond,  et  al .  v.  District  of  Columbia,  et  al., 

C.A.  83-1938  (D.D.C.  1983);  United  States  of  America  v.  Cole, 
Criminal  No.  F-5111-82  (D.C.  Super.  Ct.)  (Motion  to  Arrest 
Judgment);  and  United  States  of  America  v.  Caret,  Criminal  No. 
F-5587-81  (D.C.  Super.  Ct . )  (Motion  to  Arrest  Judgment). 
The  civil  action  is  presently  before  the  Court  on  Plaintiffs' 
Motion  for  Summary  Judgment  and  the  Defendants'  Motion  to 
Dismiss  the  Second  Amended  Complaint  or  in  the  Alternative, 
for  Summary  Judgment,   The  criminal  matters  have  been  stayed 
pending  an  order  responsive  to  interrogatories  sought  by 
Judge  Donald  Smith.   But  a  recent  Washington  Post  article 
notes  another  related  criminal  matter.   See  Washington  Post, 
March  17,  1984  at  Bl  and  B5. 

6.  The  legislative  authority  vested  in  a  local  legislature 
in  Puerto  Rico  was  originally  codified  in  48  U.S. C.A.  §§811-845 
(West  1952) .   By  virtue  of  ratification  of  the  constitution 

of  the  Commonwealth  of  Puerto  Rico  by  the  Congress  on  July  3, 
1952,  the  previously  cited  provisions  were  repealed  (West  Supp. 
1983)  . 

The  legislative  authority  of  the  Virgin  Islands  is 
found  in  48  U.S. C.A.  §1574  (West  Supp.  1983).   The  Virgin 
Islands  Code  is  enacted  pursuant  to  the  general  grant  of 
legislative  authority.   While  the  authority  of  the  local 
legislature  .ds  ambiguous  with  regard  to  amendment  of  acts  of 
Congress,  (see  §1574 (c))  it  does  not  appear  that  this  authority 
has  been  exercised  or  that  any  Act  of  Congress  has  been 
codified  in  the  Virgin  Islands  Code.   An  annual  report  of  the 
laws  enacted  by  the  Legislature  shall  be  reported  to  the 
Congress.   48  U.S. C.A.  §1575(g)  (West  Supp.  1983). 

The  local  legislature  of  Guam  is  authorized  to  "modifly] 
or  repeal"  Acts  of  Congress.   48  U.S. C.A.  §1421(c)  (West  Supp. 
1983).   48  U.S. C.A.  §1423(i)  (West  Supp.  1983)  "reserves 
[to  Congress]  the  power  and  authority  to  annul  the  .  .  .  [laws]." 
The  Guam  Government  Code  does  not  contain  any  provisions  of 
law  enacted  by  the  Congress  which  solely  affect  Guam.   These 
provisions  are  within  Chapter  8A  of  title  48  of  the  United 
States  Code. 

7.  Compare  48  U.S. C.A.  §825-826  &  1405o.   (VJest  1952) 
(repealed  Supp.  1983),  with  48  U.S.C.A.  §1423 (i)  (West  1952  & 
Supp.  1983)  and  D.C.  Code  Ann.  §§l-147(c)(l)  (1973)  and 
1-227  (1981) . 

8.  Study  of  the  organic  acts  of  the  Congress  for  the 
governance  of  Guam,  the  Virgin  Islands  and  Puerto  Rico, 
and  the  respective  local  codes  all  reflect  a  similar 
conclusion:  local  laws  of  the  home  legislature  are  codified 
in  the  local  Code  while  the  Acts  of  the  Congress  affecting 
the  territory  or  commonwealth  are  codified  separately  in 
title  48  of  the  United  States  Code. 

9.  I  have  not  considered  the  impact  of  this  analysis 
upon  the  Council's  emergency  amendatory  authority  which  does 
not  even  present  the  negative  Congressional  action.   Chadha 
would  also  require  a  change  in  the  method  by  which  congressional 
authority  is  exercised  under  D.C.  Code  Ann.  §4-102  (1981) . 

Also  questioned  would  be  the  ability  of  the  people  to  use 
the  popular  tools  of  referendum,  initiative,  and  recall,  in 
that  these  were  authorized  by  concurrent  resolution  of  the 
Congress.   See  D.C.  Code  Ann.  §§1-281  -  1-295  (1981). 
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10.  Even  before  the  advent  of  Home  Rule  to  the  District 
of  Columbia,  the  following  have  been  upheld  as  permissible 
exercises  of  the  Congressional  power  to  delegate  its  lawmaking 
authority  to  "rightful  subjects  of  legislation"  to  the 
Government  of  the  District  of  Columbia:   District  of  Columbia 
V.  John  R.  Thompson  Co.,  346  U.S.  100,  109  (1953)  (Supreme 
Court  sustained  a  delegation  to  adopt  ordinances  and 
regulations  "...  subject  of  course  to  the  constitutional 
limitations  to  which  all  lawmaking  is  subservient."); 
Stoutenburgh  v.  Hennick,  129  U.S.  141  (1889)  (D.C.  constituted 

a  body  corporate  with  all  the  powers  of  a  municipal  corporation, 
not  inconsistent  with  laws  of  the  United  States;  act  conferred 
upon  D.C.  only  municipal  powers  and  did  not  authorize  it  to 
impose  license  upon  persons  soliciting  sales  of  goods  on 
behalf  of  persons  doing  business  outside  D.C.  which  would  be 
a  regulation  of  commerce  in  violation  of  (Constitution.   The 
fact  that  Congress  repealed  and  modified  various  parts  of  the 
acts  of  the  I^egislative  Assembly  containing  the  clause  imposing 
such  license,  cannot  be  held  to  amount  to  a  ratification  of 
that  clause  by  congress,  the  paurts  repealed  and  modified 

being  sepcirately  operative,  and  such  as  were  within 
scope  of  municipal  action);  Municipal  Railroad  Co.  v.  District  of 
Columbia,  132  U.S.  1  (1889)   (D.C.  is  a  municipal  corporation, 
having  a  right  to  sue  and  be  sued,  and  subject  to  the  ordinary 
rules  that  govern  the  law  of  procedure  between  private  persons) ; 
Maryland  and  District  of  Columbia  Rifle  and  Pistol  Ass'n.,  Inc. 
v.  Washington,  442  F.2d  123  (D.C.  Cir.  1971)  (when  the  legislative 
branch  of  the  District  is  working  within  the  scope  of  its  permitted 
powers,  and  Congress  has  likewise  legislated  on  the  subject  matter, 
the  two  may  coexist  in  identical  areas  although  the  District  may 
have  exacted  additional  requirements  or  imposed  additional 
penalties  so  long  as  the  two  are  not  inconsistent.);  Fireman's 
Ins.  Co.  of  Washington  D.C.  v.  Washington,  483  F.2d  1323  (D.C.  Cir. 
1973)  (Insurance  regulations  of  the  District  of  Columbia  were 
within  police  power  of  the  City  Council.   While  it  possesses  no 
inherent  legislative  authority,  it  does  have  broad  delegation  of 
police  power  from  Congress) ;   United  States  ex  rel.  the  Bright- 
wood  Railway  Co.  v.  O'Neal,  10  App.  D.C.  205  (1897)  (Congress's 
establishment  of  the  court  of  the  justice  of  the  peace  was 
within  the  usual  scope  of  the  general  power  of  legislation  over 
the  District  of  Columbia) .   See  also  on  question  of  delegation 
and  the  breadth  of  Thompson,  Newman  and  DePuy,  Bringing  Democracy 
to  the  Nation's  Last  Colony;  The  District  of  Columbia  Self- 
Government  Act,  24  Am.  U.L.  Rev.  537,  569-73,  631-43  (1975). 
For  a  listing  of  Acts  of  the  Legislative  Assembly,  see  24  Am. 
U.L.  Rev.  at  724-44. 

11.  District  of  Columbia  v.  Greater  Washington  Central 
Labor  Council,  442  A. 2d  110  (D.C.)  reh.  denied,  445  A. 2d  960 
(D.C.  1982),  cert,  denied,  103  S.Ct.  1261  (1983);  District  of 
Columbia  v.  Sullivan,  436  A. 2d  364  (D.C.  1981);  Bishop  v. 
District  of  Columbia,  411  A. 2d  997  (D.C.  1980)  (en  banc), 

^  cert,  denied,  446  U.S.  966  (1980);  and  Mcintosh 

V.  Washington,  395  A. 2d  744  (D.C.  1978). 

12.  Cf.  Chadha,  103  S.Ct.  at  2779  n.l3,   (President's 
approval  of  law  does  not  immunize  it  from  constitutional 
attack) . 

13.  See  Reorganization  Plan  No.  3  of  1967  §§402(1)  - 
(432)  and  406. 

14.   This  precise  problem  has  been  presented  to  the  United 
States  District  Court  for  the  District  of  Columbia  in  Dimond, 
supra  n.5  at  Second  Amended  Complaint  14  4. 
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15.  In  litigation  interpreting  the  Organic  Act  of  Guam, 
48  U.S.C.A.  §1221  et  seq.,  the  federal  district  court 
considered  that  the  Act  of  Congress  "serves  as  a  constitution 
for  Guam."   Agana  Bay  Dev.  Co.  (Hong  Kong)  Ltd.  v.  Supreme 
Court  of  Guam,  422  F.Supp.  593,  608  (D.  Guam  1974),  rev'd 

on  other  grounds,  529  F.2d  952  (9th  Cir.  1975).   Congress, 
of  course,  under  the  provisions  of  48  U.S.C.A.  §1423 (i) 
(West  Supp.  1983)  retains  the  authority  to  amend  or  repeal 
an  act  of  the  Guam  legislature  in  much  the  same  fashion  as 
under  the  joint  resolution  legislative  veto.   Bordacco  v. 
Coma cho,,  416  F.Supp.  83,  85  (D.  Guam  1973),  aff 'd. 
520  F.2d  713  (9th  Cir.  1975).   And  an  appellate  court  has 
found  that  the  failure  of  the  Congress  to  annul  a  law 
codified  at  sections  53577-79  of  the  Guam  Government  Code 
within  the  prescribed  one  year  period  of  time  constitutes 
an  implied  approval  of  the  enactment  even  though  it  conflicts 
with  the  Guam  Organic  Act.   Ramsey  v.  Chaco,  54  9  F.2d 
1335,  1338  (9th  Cir.  1977) .   This  final  decision  is  most 
interesting  in  that  the  court  would  require  the  Congress 
to  affirmatively  act  when  in  doubt  as  to  the  consistency 
of  the  local  Guamian  enactment,  even  though  the  congressional 
decision  to  reject  a  territorial  enactment  is  a  political 
judgment  and  not  necessarily  one  of  law.   It  is  also  novel 
in  that  a  general  rule  of  delegated  authority  would  construe 
the  overbroad  action  of  the  subordinate  legislature  with 
delegated  authority  as  ultra  vires. 

16.  An  alternative  approach,  which  was  effectively  used 

in  the  case  of  Puerto  Rico,  would  be  to  have  the  Congress  enact 
the  Constitution  of  the  State  of  New  Columbia  as  the 
"constitution  for  the  District  of  Columbia,"  coupling  with 
that,  joint  resolution  legislative  veto  authority.   This  would 
not  in  any  manner  inhibit  the  development  of  full  statehood 
for  the  citizens  of  the  District  of  Columbia.   In  fact,  such  . 
an  enactment  might  be  enhanced.   See  text  D.C.  Code  Ann., 
vol.  1  (1983  Supp.).   Ideally,  too.  Congress  would  repeal  its 
acts  affecting  the  District  of  Columbia  ultimately  to  be  enacted 
by  the  local  government  and  placed  in  the  "Local  Public  Laws." 

17.  For  a  recounting  of  the  sketchy  legislative  history 
bearing  upon  the  question  of  congressional  intention,  see  Committee 
on  the  District  of  Columbia,  Home  Rule  for  the  District  of 
Columbia  1973^1974,  Background  and  Legislative  History  of  H.R.  9056, 
H.R.  9682,  and  Related  Bills,  Serial  No.  S-4,  December  1974  at 

3031  (12/7/73  Conference  Report);  3050  and  3052  (12/12/73 
Congressional  Record,  remarks  of  Rep.  Diggs) ; 
3116-17  (12/19/73  Congressional  Record  remarks  of  Sen. 
Mathias)  . 

18.  Additional  pending  cases  involving  Chadha  principles 
include:  AFGE,  AFL-CIO  v.  Reagan,  Civ.  No.  83-1914  (D.D.C.); 
United  States  v.  Exxon  Corp.,  Civ.  No.  78-1035  (D.D.C.); 
EEOC  V.  Merrill  Lynch,  No.  82-C-2922  (N.D.,  111.);  EEOC  v. 
Kettering  School  District,  No.  C-3-82-043  (S.D.  Ohio). 

19.  The  following  nondisapproval  federal  reorganization  plans 
affect  the  District  of  Columbia:  Reorganization  Plan  No.  5  of 
1952,  17  Fed.  Reg.  5849;  Reorganization  Plan  No.  4  of  1966,  31 
Fed.  Reg.  11,137;  Reorganization  Plan  No..  5  of  1966,  31  Fed.  Reg. 
11,857;  Reorganization  Plan  No.  3  of  1967,  32  Fed.  Reg.  11,669; 
Reorganization  Plan  No.  3  of  1968,  33  Fed.  Reg.  7747;  and 
Reorganization  Plan  No.  4  of  1968,  33  Fed.  Reg.  7749. 

20.   See  also  EEOC  v.  Pan  American  World  Ariways,  F. 

Supp.  (S.D.N.Y.  1984)  (Slip  Opinion). 
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Ms.  BOLUNG.  We  will  leave  the  record  open  in  case  other  things 
come  in,  and  now  the  hearing  is  adjourned,  subject  to  the  call  of 

the  Chair. 
[Whereupon,  at  4:30  p.m.,  the  committee  was  adjourned.] 
[Tlie  following  material  was  received  for  the  record:] 
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THE  LEGISLATIVE  VETO 

Testimony  of  Judge  Stephen  Breyer* 

before  the  Committee. :on  Rules  of  the 

United  States  House  of  Representatives 

on  March  8,  1984** 

The  Supreme  Court,  in  INS  v.  Chadha,  *1  /  held  the  legislative 
veto  unconstitutional.   Early  reports  have  described  the  opinion 
as  changing  the  balance  of  power  between  Congress  and  the 
executive.  #2  /   Certainly,  the  decision  is  important;  Congress  or 
the  courts  will  have  to  reexamine  dozens  of  statutes  to  determine 
whether  an  offending  veto  clause  is  severable  or  whether  the 
entire  statute  falls  with  the  clause.  #3  /   The  balance  of  power 
consequences  rare  more  difficult  to  predict. 

I  shall  begin  a  discussion  of  that  subject  by  asking 
whether  the  old  veto  might  reemerge  in  new  legal  clothes. 
Drawing  on  my  -experience  on  the  Senate  staff,  I  shall  suggest  it 
is  just  possible  that  there  may  be  life  after  death  for  the 
legislative  veto;  but  whether  Congress  will  take  the  necessary 
steps  is  uncertain.   One  might  also  ask,  "Is  such  a  resurrection 
desirable?"    Here,  based  upon  ray  study  of  government  regulation,  I 
shall  express  skepticism. 

I 

Let  me  clear  the  undergrowth  with  three  preliminary 
questions:   What  is  the  legislative  veto;  where  did  it  come  from; 
what  does  it  do. 

What  it  is,  essentially,  is  a  clause  in  a  statute,  which  says 
that  a  particular  executive  action  (and  by  "executive"  I  mean  to 
include  the  independent  agencies)  will  take  effect  only  if 
Congress  does  not  nullify  it  by  resolution  within  a  specified 


*    Judge,  U.S.  Court  of  Appeals  for  the  First  Circuit. 

**   This  testimony  contains  the  substance  of  The  Thomas  F.  Ryan 

Lecture  which  Judge  Breyer  delivered   at  Georgetown  University 

on  October  13,  1983.   The  lecture  will  appear  m  the  February  i»B4 

issue  of  the  Georgetown  Law  Journal. 


(See  footnotes  at  end  of.  article.) 
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period   of    time.      Variations    of    detail    are   possible;    the 
resolution   might    have    to    be    passed    by   one   House   of   Congress,    both 
Houses,    or    simply    by   a    committee.  #_^The    action    itself   might    take 
effect   while  Congress    debates,    or    it   might    rest    in    limbo. 
Whatever    the   details,    three    elements    are   essential; 

1.  A    statutory    delegation    of    power    to    the   executive; 

2.  An   exercise   of    that    power    by    the    executive; 

3.  A   power    reserved    by    the  Conaress    to   nullify    that 
exercise   of    authority. 

Thus,    Congress   might    delegate    to    the    President    the    authority 
to    commit    armed    forces    to    action   overseas ;£5/ i t   might    delegate    to 
the   Attorney  General    the    authority   to   suspend    the   deportation   of 
those    not   legally    entitled    to    remain    in    the   United   States;#6/ it 
might    delegate    to   the   Federal    Trade   Commission    the    authority   to 
regulate    trade    practices    by    rule.iT/In    each    instance,     it   might 
reserve    to    itself    the    power    to   nullify   an    individual    act    taken 
pursuant    to    the    delegated    authority. 

Where  did   the   legislative   veto  come   from?      Apparently,    the 

first    time   Congress    enacted   a    veto   clause   was    in    1932   when    it 
gave    President   Hoover    the    authority    to    reorganize   executive 
departments    subject    to   a   one-House   veto. #8/ Since    1932,    veto 
clauses    have    proliferated    like   water-lilies    on   a    pond     (or    alqae 
in   a   swimming    pool,    depending   on   one's    point    of    view).      One 
survey    found    five    such    statutes    enacted    between    1932    and    1939, 
nineteen    in    the    1940's,     thirty-four    in    the    1950's,    forty-nine    in 
the    1960's,    and    eighty-nine    enacted    between    1970    and    1975. j[_9/ 
Justice  White,    dissenting    in      Chadha    ,    lists    fifty-six   statutes 
that    now    contain    veto   cl auses.#]  O/He    adds    that    they    have    appeared 
in   about    200    laws    enacted    in   the    past    fifty   years .  t!  1  l/Recently, 
Congress    has    found    particular    delight    in    applying    the    veto    to 


(See  footnotes  at  end  of  article.) 
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regulators--to   the    actions    of    the   Federal    '^rade   Commi sslon, f ?  / 
the   Federal    Energy   Regulatory  Commission ,# 1 S/and    the  Consumer 
Product    Safety  Commission. t J  4  yOurginq    from    recent    legislative 
proposals    to    apply    the    veto    across    the    board    to    all    requlatory 
acti vity.gis/ Chadha      may   have    cut    the    veto   down   wel^    before    its 
prime. 


What   does    the    veto   do?      The    short    ansv/er    is    "many   different 
things,"    for    its    practical    effect    differs    depending    upon   whether 
one    looks    at    Defense   Department    expenditures    on    air  pi anesfl 6 /or 
FTC    regulation   of    under  takers .# 1 T/At    a   general    level,    one  miaht 
describe    the    veto's    function    as    a    legislative    compromise   of    a 
fight    for    deleoated    power.       Such    compromises    are   of    various 
sorts. 

The   veto  sometimes   offers   a   compromise  of    important 
substantive    conflicts    embedded   deeplv    in   the   Constitution.      How 
are    we    to    reconcile    the  Constitution's    grant    to  Congress    of    the 
power    to   declare  war #18/ with    its    grant    to   the   President    of 
authority   over    the   Armed   Forces    as    their   Commander    in  Chief?fJ_9/ 
The   War    Powers   Act    approaches    the    problem,     in   part,    by   declaring 
that    the    President    cannot   maintain    an    armed    conflict    for    longer 
than    ninety  days    if    both   Houses    of   Congress    enact    a    resolution   of 
disapproval.#2c/ Similar    vetoes    are    embedded    in    laws    authorizing 
the   President    to   exercise   various    economic   powers    during    times    of 
"national    emergency .  "j;2i/to    take    another    example,    how    are   we    to 
reconcile   article    I's    grant    to  Congress   of    the    power    to 
appropriate   money #2^wi th    article    II's    grant    to    the    President    of 
the    power    to   supervise    its    expendi  tur  e?  jt2  3/  Vust    the   President 
spend    all    that   Congress    appropriates?      Congress    has    addressed 
this    conflict,    authorizing    the   President    to   defer    certain 
expenditures    subject    to    a   legislative    veto. £24/ 

The    veto   has    also   been    used    to   compromise    a    cmite   different 
type    of    conflict:       that   which    arises    within  Conqress    itself 

(See    footnotes    at    end    of    article.) 
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because   of    ever    scarcer    legislative    time.      To  what    extent    shoulH 
Congress,     rather    than    that    the   executive,    sppnd    ti^e    on    certain 
highly    individual    matters    that    historically   caU  e^^    for    private 
bills?      Consider      Chadha      itself.      Traditionally,    an    illegal 
alien,    seeking    to   escape    deportation   on   grounds    of    special 
hardship,    had    to    ask   Congress    for    relief.      Conaress,    lacking    the 
time    to   process    the   many   requests,    eventually   decided    to   chanqe 
the   matter    to   one    of    administrative    discretion,     instead    of 
legislative    grace.       Yet,     in   granting    the    executive    the    authority 
to   grant    hardship  exceptions.    Congress    retained   one    element    of 
grace:       the    right    to    veto   a    deportation   suspension    it    believed 
unwarranted. #25_/  Similar    time   pressure   can    give    rise    tc    tension 
with    respect    to    private    claims    for    money.      Without      Chadha      we 
might    have    seen    increased   delegation    to   the    executive,    perhaps 
with    veto    attached,     as    a    substitute    for    some    categories    of 
private    requests    for    legislative    compensation. 

The      requ latory      veto's    focus,    however,     is    upon    a    still 
different    need    for    compromise,    a   need    arising   out    of    the   classic 
conflict    in    the    administrative    state    between    political 
accountability   and    the    necessary  complexity  of    regulatory 
decisionmaking.      This    complexity    forces    broad    statutory 
delegation   of    power.      Of    course,     in    principle    under    article   I    of 
the  Constitution,    "Congress    cannot    delegate    any    part    of    its 
legislative    power    except    under    the    limitation   of    a   prescribed 
standaro."»26/  Indeed,    the   Supreme  Court    in      Schechter   Poultry 
rorp.    v^   United    States    #2  7/hel  d   the   National    Industrial    Pecovery 
Act    unconstitutional    as    an   example   of    "delegation    running 
riot. "i2_8/ln    practice,    however,    since      Schechter      Congress    has 
delegated    agencies    vast    powers    under    statutes    written    in    the 
broadest    possible    language.      The   FTC    can    step   business    practices 
that    are    "  unf  air  "  ;  #2^the    ICC    sets    "reasonable"    rates  ;  fSO /the   FCC 
simply   acts    to   serve    "public   convenience,     interest,    or 
necessity . "#31/ 


(See  footnotes  at  end  of  article.) 


1063 


This  breadth  of  language  reflects  the  under] ving  complexity 
of  regulatory  problems.   Congress  cannot  set  indivifiual  rates, 
award  television  licenses,  or  identify  all  undesirable  business 
practices.   Examination  of  the  arguments  made  before  commissions 
about  how  these  tasks  should  be  carried  out  reveals  the 
inordinate  difficulty  of  writing  more  specific  legislation. 
Indeed,  the  practical,  as  well  as  the  political,,  difficulties  of 
doing  so  are  sufficiently  obvious  that  few  if  any  federal  cases 
since   Schech ter   have  applied  the  nondelegation  doctrine  (though 
one  finds  the  occasional  judicial  murmuring  about  its 
reappearance ) . #3  2/ 

In  a  word.  Congress  delegated  broadly  to  the  agencies  because 
it  had  to  do  so.   The  federal  judiciary,  recognizing  the  need, 
ratifiea  the  means.   At  the  same  time  that  necessity  compelled 
Congress  to  delegate,  however,  concern  for  conar essional 
authority  demanded  continuing  checks  on  the  agencies.   The  veto 
offered  the  most  direct  and  effective  guarantee  that  delegation 
would  not  drain  power  from  Congress. 

Once  we  recognize  that  the  legislative  veto  acts  in  different 
ways  to  compromise  different  sorts  of  interests,  we  can  see  the 
difficulty  of  assessing  the  impact  of  its  abolition  on  the 
relative  power  of  the  President  and  Congress.   The  power  shift 
that  results  from  a  veto  clause  depends  upon  what  Conaress  would 
have  done  had  the  veto  device  not  been  available  as  a 
compromise. 

Many  choices  are  available  in  the  absence  of  a  veto  power. 
At  one  extreme.  Congress  might  simply  have  delegated  unqualified 
power  to  the  executive.   Of  course,  even  then  Congress  could 
still  later  enact  a  special  law  setting  aside  an  executive  action 
with  which  it  disagreed;  but  it  is  obviously  easier  to  obtain  a 
resolution  of  veto  from  one  House  of  Congress  than  to  obtain  a 
new  law  from  both  Houses  and  the  President.   Thus,  if  one 

(See  footnotes  at  end  of  article.) 
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believes    that  Congress,     if    forbidden    the    veto,    would    delegate 
authority  anyway,  ji33|then   one   would    believe    that    the    veto  makes 
Congress   more    powerful,    and    its    absence    will    shift    power    to    the 
executive. 

At    the   other    extreme.    Congress    might    have    declined    to 
delegate    in    these    areas    at    all     if    it    could    not    retain    the 
security  of    the    veto,    or,    more    plausibly.    Congress   miaht    have 
delegated    to    the   executive    only    the    pover    to    recommend 
substantive    changes    to  Congress.       Narrowly  drawn,    a    law    along 
such    lines    would    consist    of    a    sentence    added    to   a    statute   where 
there    now    appears    a    legislative    veto,    stating    that    the    agency's 
exercise    of    the    authority    to   which    the    veto    is    attached    is 
ineffective    unless   Congress    enacts    a    confirmatory    law   within, 
say,    sixty   cays  .|_34/ This    alternative    would    significantly   shift 
the    balance    toward    the    legislature,    because   agency   decisions 
v/ould    be    ineffective    without    the    attention    and    approval    of 
committees    of   Congress,    both   Houses,    and    the   President. 

Neither    of    these   alternatives    seems    .ealistic    in  many   of    the 
contexts    in   which    legislative    vetoes    appear.      The    former    would 
often    grant    too  much   discretion    to    the    executive    to    be    palatable 
to  Congress.      The    other    would    often    hamstring    governmental 

decisionmaking.      To   state   that    the   executive    could   never    commit 
troops,  jj35/x>r    suspend    alien    deportations  ,  |3_§/'or    prohibit    unfair 
business    pr  act  ices ,  |_3J'  or    adjust    the    rules    governing    railroad 
passenger    service #3 ^without    a    confirmatory   law   might    handicap 
too   severely   the   executive's,    and    the    nation's,    ability   to 
perform    needed    tasks.      As    a    practical    matter.    Congress    and    the 
President   would    likely   have    to   forge    some   other    compromise, 
perhaps    a    delegation    of    a   more    circumscribed    but    unconstrained 
power,    or    perhaps    a    reliance   on    the   other   means    of    congressional 
oversight    of    the   exercise   of    delegated    powers. 

To    the    extent    that    the    viable   alternatives    to    the    veto   are 
uncertain,    so    is    the    veto's    effect    on    the    balance   of    governmental 
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power.      This    uncertainty   likely   accounts    for    the    historical    fact 
that    presidential    attitudes    toward    the    veto    have    heen 
air.bi valent .      Every   modern   President    has    criticized    the 
legislative    veto    in    principle    and    questioned    its 
constitutional ity,|^9/but    the   same   Presidents    have   often    siqned 
into   law   bills    containing    vetoes,    defended    their 
constitutionality,    and    even    proposed    tl.em.  #40/ 

In   sum,     the   legislative    veto    is    new.       Its    popularity    has 
grown    by   leaps    and    bounds.       It   can   serve    several    very  different 
objectives    by    responding    to    several    very   different    sorts    of    need 
for    compromise.      The    effect    of    its    abolition    upon    the 
legislative/executive    power    balance  must    be    described    with    the 
words,    "it   depends." 

II 

Now   let    us    turn    to    the   Supreme  Court's    decision    in      Chadha    . 
The   most    important    feature   of    that    decision,    in  my   view,    is    that 
its    holding    that    the    veto    is    unconstitutional    does      not      turn 
upon   any    fact    concerning    the    veto's   origin,     its    purposes,    or    its 
balance    of    power    effects.      Rather,    the    decision    appears    formal; 
it    is    based    upon    the    language   of    the   Constitution,    upon    its 
structural    dictates,    not    upon    the   function    of    the    veto. 

The   Court's    logic  might    be    explained    roughly   as    follows. 
From    a    logicel    point    of    view,    the   exercise    of    a    legislative    veto 
must    constitute   an   exercise   of    legislative,    of    executive,    or    of 
judicial    power— the    powers    that    the  Constitution    specifically 
grants    to   the    federal    government.       If    the    power    is    executive   or 
judicial.    Congress    cannot   exercise    it,    for    with    a    few 
specifically  mentioned    exceptions     (none   of    which    is    relevant 
here) #4l/the  Constitution    grants  Congress    on] y   legislative 
power.       If,    however,     the   power    is   legislative,     it   must    be 
exercised    in    the    constitutionally    prescribed   manner.      Article   I, 
section    1    vests    "all    legislative   Powers    ...     in   a   Congress    .    . 
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which   shall    consist   of    a  Senate   anc!  House   of   Representatives," 
both   of    which  must   concur    in    the    enactment   of    leqis^ation. 
Further,    article    I,    section    7,    clause    3,     the    presentment    clause, 
specifically    requires    that    "  [e )  very  Orf'er ,    Resolution,    or   Vote    to 
which    the   Concurrence   of    (the    two  Houses]    may    be    necessary"    must 
be    "presented    to    the    President"    for    his    signature    or    veto.      How 
then   can   a   legislative   act    such   as    the   legislative   veto   be   valid 
under    the   Constitution   without    both    bicameral    action    and    the 
opportunity   for   Presidential    participation? 

The   delegation  of    specified   powers    from    the   states    and   the 
people    to    particular    branches    of    the   federal    government    and    the 
system   of    specified   procedural    checks   on   enactment   of    legislation 
are,    of    course,    at    the    very    heart    of    the  Constitution's    scheme. 
The      Chadha      majority's    simple   reliance   on    the    logic   and    letter 
of    the  Constitution    and    its    disclaimer    of    any    concern    for    the 
possible   wisdom   or    utility  of    the    legislative    veto|42/ref lects 
recognition    of    this    fact.      Still,    one   might    wonder    at    the 
formality  of    the    decision.       Is    the    logic  of    the   Constitution    here 
so    ccnpelling    that   one    can   ignore    the    purposes,    the   effects,    the 
practical    virtues    of    the    legislative    veto?       In    constitutional 
matters    this    would    be    unusual,    but    the   majority    believed    it    had 
before    it    that    unusual    case. 

Justice   White,     in   dissent,    urged    that    attention    tc    the 
functional    importance   of    the    veto   demanded    a   more    circumspect 
approach    that    would   allow   a   more    flexible    interpretation   of    the 
Constitution's   language . Hi/Yet   a    reading   of    his    dissenting 
opinion    is    instructive    in   part    because    it    demonstrates    how 
difficult    it    is    to    read    the   language   more    flexibly    in    this 
particular    case.      The    pure   constitutional    logic   to  which    the 
majority   pointed    is    very   difficult    to  overcome.      Essentially,    the 
dissent   agreed   that    to   legitimate   the    veto   the  Court   would   have 
to   stretch    the  Constitution's    language,    but   Justice  'White    argued 
that    its   language    has    been  stretched   equally   far    in  other 
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analogous    instances.      The    analogies    he   offered,    however,    did   not 
persuade    the  Court. 

First,     if   Congress    can   delegate   a    form   of    legislative    power 
to    the    executive , #44^Jus tice  White    asked,    why   can    it    not    delegate 
a   form   of    legislative    power    to   some   of    its    own  members?#45/This 
question,    however,    does    not    answer    itself.    The    type   of 
legislative    power    that   Congress    has    delegated    to   the    executive    is 
the    power    to  make    rules,    and    rulemaking    is    often    an    integral    part 
of    administering    just    as    it    is    an    integral    part    of    judging. 
Thus,    one    does    not    depart    far    from    the  Constitution's    letter    In 
stating    that    the   Constitution,     in   granting   administrative    powers 
to   judges    allows    them,    at   least    in    some    instances,    to  make 
rules.      So,     this   example   does    not    readily   justify    the   greater 
departure    from    the  Constitution's    letter    that   v;culd    be    necessary 
to   allow   a    part   of   Congress    to   legislate   on    its    own. 

Similarly,    the    dissent    points    to    cases    that    have    upheld 
congressional    delegation   of    legislative-like    powers    to    private 
groups .  #_46/The    legislative    veto,    however,    involves    a    delegation 
to   those   who   will    act    in   their   official    capacities    as   members    of 
Congress;    in   that    capacity   they   can   possess   only   those    powers 
bestowed    upon    them    by   article    I.      The    question   of    how,    say,    one 
House   could   exercise    legislative    power    in   the    face   of    express 
bicameral    and    presentation    reauirements    then    seems    to    arise    in    a 
context  different   enough   to  make    the   private   group  analogy   less 
conpelling. 

Finally,    the  dissent   noted   that    the  one-House   veto  carries 
out    the  Constitution's    spirit,    for    it   means    that    executive    action 
would   take    effect    only    if    the   Executive    and    both   Houses    of 
Congress    approved    it. *47/The   executive    action   might    be    viewed    as 
an    executive    proposal    to   the   Congress,    later    enacted    by    the 
silence   of    both   Houses.      Yet,    to    analogize    silence    to   legislating 
goes    rather    far.      If  one   takes    the   analogy   literally    (if,    for 
example,    one   would    still    require    the   President    to    act    pursuant 
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only   to   constitutionally,    and   thus    congressionally,    deleqateci 
authority)    one   destroys    the    analogy's    power.      If    the    President 
can    act    only   along   express    constitutional    paths,    how   can   Congress 
act    differently?      Why    is    it    any   more    reasonable    to    view    silence 
as    the    legislative    approval    cf    an    executive    act    taken    pursuant    to 
statutorily    delegated    authority    than    to    view    it    as    a    grant   of 
appropriate    legislative    authority?      In    both   cases,    silence    seems 
quite   far    removed    from    the  Constitution's    paths    of    bicameralism 
and    presentation    to   the   President. 

This    brief    discussion    points    to   weaknesses    in    the    force    of 
the   dissent's   analogies.      Perhaps    stronger    analogies    are 
available.      Professor   Freund    has   suggested    looking    at    the    basic 
veto-conditioned   delegation    as    an    effort    to  make    certain   that 
future  Congresses    and    Presidents    continue    to    agree    to    the 
delegation,    and    the.  nonexercise   of    the    veto   as    evidence   of    the 
continued    agreement.      Regardless,    the   main    difference    between    the 
majority   and   the   dissent    in  my   view    is    a   difference    that    centers 
on    the    role   of    the  Constitution's    language    here.      The   majority 
believed    that    approval    of    the    veto  would    require   too  much 
flexibility   in   reading    the   words,    too   drastic   a   departure    from 
the  Constitution's    form.      It   would    leave    us    at    sea    as    to   what    the 
Constitution   does    or    does    not    require   when   separation   of    powers 
is    at    issue.      The    dissent's    analogies    failed    to    convince    the 
majority    (again,    when   separation   of    powers    is    at    issue)    that    the 
Court    has    ever    previously    departed    so    significantly    from    the 
Constitution's   text   and   logic. 

I f    I    am    right,    the   majority  may   have    believed    it    had    before 
it    a      Schecter   -type   example — an   extreme    case.         Chadha     may    then 
follow      Schecter      as    a    judicial    tree    that    bears    little    fruit.      To 
define    an   extreme    tells    us    little    about    what    happens    in    the   more 
ordinary  case. 
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III 


Chadha    "s    avoidance   of    consideration    of    the    veto's    functions 
or    objectives    leaves    open    the    question   of    the    extent    to   which 
Congress    can    still    accomplish    those   functions    and    pursue    those 
objectives    after      Chadha    .      Congress    unquestionably    retains    a 
host    of    traditional    weapons    in    its    legislative    and    political 
arsenal    that   can   accomplish  some  of    the   veto's  objectives.      These 
include    the    power    to   provide    that    legislation   delegating 
authority  to   the   executive   expires   every  so  often.      To   continue 
to   exercise    that    authority,     the   executive   would    have    to    seek 
congressional    approval,    at    which    point    past   agency    behavior    that 
Congress    disliked   would    become    the    subject    of    serious    debate. 
Moreover,    Congress   might    sometimes    tailor    its    statutes    more 
specifically,     limiting   executive    power  .  He/Further  ,    Congress    can 
require    the   President,    before    taking   action,    to   consult   with 
congressional    representatives    whose    views    would   carry   significant 
political    weight.      Additionally,    Congress    can    delay 
implementation   of    an    executive    action    {as    it   does    when    the 
Supreme  Court    promulgates    rules    of    civil    procedure)  |4^until 
Congress    has    had    time    to   consider    it    and    to   enact    legislation 
preventing    the    action    from    taking    effect.      Finally,    each    year 
Congress    considers    the    agency's    budget.       If    a   significant    group 
of    legislators    strongly  opposes    a    particular    agency   decision,     it 
might    well    succeed    in    including   a    sentence    in    the    appropriations 
bill    denying    the    agency    funds    to    enforce    that    dec i si  on . 0  50/ 

All    of    these   traditional    alternatives,    however,    have   obvious 
drawbacks    or    features    that   make    them   function    ouite    differently 
from    the    legislative    veto    itself,    and    their    balance    of    power 
effects    are    different.      Building    in    an   expiration    of    executive 
authority   risks    agency   program   disruption;     trying   carefully    to 
tailor    legislation    presents    the    practical    difficulties    of    greater 
linguistic   specificity;     requiring   consultation   does    not    compel 
obedience;    delaying    implementation   would    condition    conar essional 
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control    upon    the    eventual    enactment    of    a    ] aw;    ancl    budqet    coptro] 
is    oEten    random,    given    time    pressure    to    enact    approp'-i  aticns 
bills.      Still,    these   alternatives,     imperfect    as    they   are,    count 
for    something. 

Moreover,     i f    my   basic   view    of    the      Chadha      opinion    is 
correct,     it    should    be    possible    to    come    closer  —  to    develop  a    veto 
substitute    that    satisfies    the    literal    wording   of    the 
Constitution's    bicameral    and    presentation    c!!  a  uses    while    it   more 
nearly   approximates    the   compromise    functions    of    the    legislative 
veto.      I    shall    describe    as    a    veto   substitute    the    closest    I    have 
been   able   to  come   to  doing   so. 

My   veto   substitute    is   a    variant    on   the    suggestion    that 
Congress    could    replace    veto    provisions    in    present    statutes    with 
provisions    that    conditioned    the    legal    effect    of    exercises    of 
delegated    authority   on   subsequent    enactment    of    a    confirmatory 
statute.      We   noted    before    that    the   confirmatory    lav;   strategy 
would    drastically    and    unworkably    undermine    executive   or    agency 
power    because    it    is    so  m.uch    harder    to   enact    a    new    law    than    to 
Decline    to   exercise   a    veto. t  Sl/Thus,    the    confirmatory   law 
approach    is    too    big   a    gun    to    be   of    practical     value. 

Whether   a    confirmatory  law    is    easy   or    difficult    to   enact, 
however,     is   largely   a    function   of    internal    congressional 
procedural    rules,    a   matter    that    is    within    the    exclusive    contro'' 
of   Congress.       If    those    rules    could    be    changed    to  make 
confirmatory   law    procedures    rather    like    legislative    veto 
procedures,    the    practical    effect    of    the    two   could    be   made    auite 
similar;    the   confirmatory   law    gun    could    be    reduced    to    a    size 
about    equal    to   the    legislative    veto   gun.      Then   Congress    could 
reasonably    have    no   more    qualms    about    attaching    the   one    to    a 
delegated    power    than    the   other,    and    the    shift   of    power    from 
legislative    to   executive    branch    need    not    take    place. 

To   be   more   specific,    if    the    legislative    procedural    rules    can 
be    changed    to  make    the    enactment    of    a    confirmatory   law    no  more 
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difficult    than   stopping    the    enactment    of    a   veto    resolution,     then 
there    will    be    no   shift    of    power    away    frorr    the   executive    branch. 
If    those    rules    could   make    stopping    the    passage   of    such    a    law 
precisely    as    easy    as    the    passage    of    a    resolution    of    veto,    then 
there   would    be    no   shift   of    power    toward    the    executive    branch.       In 
fact,    there   would    be    no    change    at    all     in    the    balance   of    power. 
Because    the    burden   of    inertia    is    a    function   of    internal 
legislative    procedure,    not    of    the  Constitution,    this   might    be 
done. 

Take    the   Senate   as    an    example.      Assume    that    al]     legislative 
veto    provisions    in    statutes    were    replaced    with    special 
confirmatory    law    requirements.      Then   suppose    that    the   Senate 
rules    provided    a   special    fast    track    for    special    confirmatory 
laws.      That    fast    track    rule  would    provide:       1)    when    an    executive 
branch    agency    enacts    a    regulation     (or    takes    other    action)    subject 
to   a   special    confirmatory    law    requi  rem.ent ,    a    bill    embodvina    that 
special    confirmatory   law   shall    be    introduced    autOTnatically     (say, 
unoer    the    name   of    the   Majority   Leader,    as    sponsoring    Senator);    2) 
the    bill    will    be    held    at    the    desk,    and    not    referred    to    committee; 
3)    the    bill    will    be    neither    debatable   nor    amendable;     it   cannot    be 
tabled    or    subjected    to    filibuster,    etc.;    and    4)    the   Senate    will 
vote    upon    the    bill,    up  or    down,    within   sixty  days    of    its 
introduction.      The   House   would    have    a    similar    fast    track.      If    the 
fast   track    is   followed,    the   bill    automatically  becomes    law 
(unless,    of    course,    one   House   opposes    it). 

The    rule   could   even   go   on    to   say   that    the    bill    can    be 
derailed,     that    is,    removed    from    the   fast    track,    but    only    bv    a 
majority   vote   of    the   Senate.      Because   derailing   means    referral     to 
committee,     etc.,     it    likely  means    defeat.       In    other    words,    the 
confirmatory    law   could    be    stopped,    and    thus    the    executive    action 
at    issue    could    be    stopped,     if    and    only    if    a   majority   of    the 
Senate   or    the   House   votes    to   derail     it.      That      j_s      the   one-House 
veto.      To    replicate    a    committee    veto    the    rule   would    simply    allow 
derailment    by   a   majority   vote   of    the    relevant    committee.       If 
there    is    a    need    to    have    the   executive    branch    action    take    effect 
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iiiiinediately  instead  of  after  sixty  days,  the  basic  authorizing 
law  woulc  simply  allow  the  action  (say,  committing  troops)  for 
sixty  days,    but    no    longer,    without    a    confirming    law. 

In    its   main   features    then,     the   substitute   ♦'ast    track    approach 
closely   resembles    the    legislative    veto.      The    agency    is    given 
effective    authority    to    take    an    action    of    a   specifiec"    type    unless 
Congress    cisagrees.      All    of    the    comprorr.ises    achieved    by    the    veto 
can    be   largely    preserver!.      Congress    is    able    to    delegate    broad 
powers    but    retains    the   opportunity   to   review    any   exercises    of 
those    powers    that    it    finds    particularly   objectionable,    without 
imposing   on    itself    the    burden   of    reviewing   each    particular 
exercise.      The   method    by   which    this    is   done,    however,     is 
different    from    that    followed    by    the    traditional    legislative    veto; 
the   Constitution's   language    is    followed    as    a   matter    of    form. 
Thus,    whatever    legal    questions   might    arise,    they   should    not    be 
the   same   as    those   at    issue    in     Chadha    . 

The    substitute   does    not    replicate    the    veto   perfectly,    and    the 
difference    should    be    noted.      First,    the    veto   substitute    imposes 
on   Congress    a   degree   of    visible   responsibility   for    the    actions    it 
confirms,    a    burden    that    the    veto   system    allowed    it    to    avoid. 
Under    the    legislative    veto,     the    vast    bulk   of    decisions    subject    to 
review   would    elicit    absolutely    no    congressional    action    or 
consideration.      Even   when   congressional    action   was    initiated,    a 
resolution    of    veto   might    be    introduced    into   a    committee    only    to 
disappear,    thereby    freeing    the   Senators    from    having    to   take    a 
public    vote   on    the   natter.      With    the    proposed    veto   substitute, 
however,    a   small    group  of    senators    could    force    a    roll-call    vote 
on    even    the   most    run    of    the    mill     (nondebatabl  e,    nonamendab'' e ) 
confirmatory    law    because    the   Constitution    reouires    that    one-fifth 
of    the    senators    present    retain    the    power    to    reauire    a    roll-call 
on    any  matter .£5^ Even    in   cases    where   no    vote   was    recorded,     the 
fact    that    the    legislators    had    to    admit    that   rongress      acted    , 
rather    than   passively   failed    to   act,    might    make    a   difference    to 
constituents.      That    in    turn   might   make    a   difference    to    the 
legislator.      Moreover,    a    future  Congress    or    either    House,    hostile 
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to    the    agency,    might    simply    repeal    the   special    proceriural    rules. 
All    this  might   make    the    balance    of    power    consequences    somewhat 
different    than    those    of    the   legislative    veto. t 53/ 

Second,    the    veto   substitute   could   affect    judicial     review   of 
administrative    exercises    of    delegated    authority.      ""he    ch'ef    task 
of    judicial    review    at    present    is    to   determine   whether    the 
administrative    action    abides    by    the    terms    of    the    statutory 
delegation    that    authorizes    it.       If,    however,     the    agency   action 
were    promptly    embodied    in    a    new    statute,     there   would    be    no 
opportunity   for    this    issue    to   be    raised    because    the    new    statute 
would    stand    independent    of    the    original    delegating    statute.      One 
can   minimize    this    problem    by   making    the    proposal    more   complex. 
.  Jucicial    review    could    be    preserved    if    the    congressional    rules 
required    that    each   special    confirmatory   law    include    a    clause 
rendering    it    ineffective    unless    the    administrative    action    that 
initiated    it   would   have    been    a   valid   exercise   of    the    delegated 
authority,    absent    the    requirement    of    a    confirmatory   statute. 
Alternative    forms   of    language    are    possible,    but    ail    are 
complicated    and  Congress   might    be    reluctant    to    provide    them. 

Third,    the    confirmatory    law    approach,    unlike    the    legislative 
veto,    would    require    the    President's    signature    to    ccnfirm    each 
administrative    action.      V.here   the   original    delegation   was    to   the 
executive    branch,    the    President    might    routinely    be    expected    to 
back    the   executive    agency   so   that    the    added    requirement    wou^ d   not 
make  much    difference.      Where    independent    agencies    are    involved, 
however,     the   substitute   approach   would,     in   effect,     introduce    an 
executive    veto    everywhere    it    provided    for    legislative    review. 
Congress    would   have    to   choose   whether    to   subject    agencv   action    to 
checks    by    both    branches    or    by    neither. 

Fourth,     it    is   difficult    to    replicate    the    two-House    veto.      One 
could    try   by   having    the   Senate    rules,    for    example,    condition 
derailment    on    the  House    also    voting    to    derail    from    the   fast 
track.      The    fast    track,    however,    must    eventually   lead    to   a    vote, 

(See  footnotes  at  end  of  article.) 
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and    if    one  House   votes    "no,"    the    confirmatory   law    is   stopped   and 
the    agency    action   fails. 

Fifth,    there    is    an    important    question   of    practical    politics: 
Would   Congress    wish    to    amend    its    rules    even    if    it    knew   that    it 
could   replicate    the    veto    by   doing    so?#5  4/For    one    thing,     the 
overall    political    effects    of    doing    so    are    uncertain.      For 
another,    some    fine   tuning,    hence    several    consecutive    amendments, 
would    likely    be    needed.      Finally,    to   open    the   subject    of    rules 
change    is    itself    treacherous.      Many  different    legislators    with 
wide-ranging    and    conflicting    notions    of    rules    reform   would    be 
likely   to   seize    the   occasion    to   present    their   own    ideas.      Present 
House    and   Senate    rules    have    the    virtue    of    an    uneasy    compromise 
that    has    stood    the    test   of    time.      Opening    the    subnect    and 
aaopting    changes    that    are    potentially   far-reaching    and    of 
uncertain   outcome   cannot    be    undertaken   lightly. 

In    sum,     the    veto   substitute    is    not    a    precise    functional 
replica   of    the    veto,    but    it   comes    close.      Still,     the    question    for 
Congress    is    whether    it    so   strongly    desires    the    legislative    veto 
that    it   will    pay  the   price  of    radical    and   complex  change   of    its 
internal    rules   of    procedure    (a   change    that    could    bring   with    it    a 
more    thorough    consideration   of    rules    reform),    or   whether   Congress 
will    rest    content    with    a   status    quo    that    includes    the    less 
effective    substitutes    for    tKe    veto   that    I    have   menti  oned.  liVTo 
answer    the    question.   Congress   will    have   to   reconsider    a  matter 
that    the      Chadha      Court    expressly   put    to   one   side,    namely   the 
veto's    wisdom   or    desirability.    In    a   word,     is    it    necessary? 


IV 


I    cannot   answer    the    question   of    the    veto's  .necessity   as    a        • 
general    matter.      Because   the    veto   serves   many  different    purposes, 
one    can   only   conclude   whether    the    veto    is    good   or    bad    after 
studying    the   particular    substantive    areas    where    its    use    is 
proposed.      Of    course,    at    a    highly   abstract   level    of    argument,    one 
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can    imagine    a   general    point    in    its    favor.      The    veto   allows 
Congress    to   mitigate    the    risks    of    delegating    vast,     unchecked 
power    to    the    executive.       It    assures   Congress    that    when    the 
executive   makes    a    decision    that    has    political     impact    it    can 
review    that    decision.      Thus,     ultimate   case-by-case    authority 
rests    in   a    poltically    responsible    body,    one    elected    by    the 
people,    rather    than   a   bureaucracy. 

Even    this    argument,    however,    does    not    ring    true    as    applied, 
for    example,     to   presidential    war    powers.      As    soon    as    one    is    at 
all    specific,     it    becomes    apparent    that    Questions    concerning 
national    defense   or    the   President's    spending    powers    are    quite 
different    from    those   surrounding    the    regulatory    powers    of    the 
Federal    Trade   Commission,     the   Consum.er    Product    Safety  Commission, 
or    the   Federal   Energy  Administration.      My   view   of    the    veto's 
wisdom    is   not    necessarily   the   same   in   all    of    these   areas.      I   can, 
however,    discuss    the    practical    arguments   for    and   against    the    veto 
in   the    regulatory  area,    an   area  with  which    I    am   famiJiar,    and 
doing   so  might   suggest    the   type   of    pragmatic   judgment    called   for 
in  evaluating   the   veto   in  other    contexts. 

The  major    argument   favoring   the    regulatory  veto,    and  one 
accounting    for    its    popularity,     is    a    simple   one:      Regulatory 
agencies   are  out   of    control    and   the   veto  offers    the   electorate   a 
rein    to    halt    or    to    guide    them.      This    argument    draws    added    force 
from   our    growing  disenchantment   with   alternative  methods   of 
checking   agency   power . |56/At    the    time   of    the  New  Deal,    some 
believed   that    the   agencies   might   develop  a   science   of    regulation, 
the    canons   of   which  would    hold   agency  managers    in   check   through 
their   sense  of    professional    discipline.      Today,    few   believe,    for 
example,     in    a   science    of    ratemaking.       In    the    ]940's    and    the 
1550 's    it   seemed    that    fair    and   open    procedures,    as    embodied    in 
the  Administrative    Procedure  Act , #5 7/ would    keep   agency    power    in 
check,    but    today  we   suspect    that    at    best    procedures    guarantee    a 
fair    result;    and   we    are    aware    that    a   fair    ratesetting    or    power 
plant   siting   process   does    not   necessarily  mean   an   economically 
sensible   rate   or    an    environmentally  optimal    plant   location. 

(See    footnotes    at    end    of    article.) 
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It  is  not  surprising  that  those  who  now  r^iagnose  the 
regulatory  problem  as  one  of  unchecked  bureaucratic  power  look 
for  another  responsible  body  to  provide  a  check.   Under  our 
Constitution,  when  v/e  search  for  checks  and  controls  we  are 
inevitably  drawn  toward  one  of  the  three  major  branches.  #58  / 

One  might  reasonably  find  flaws  in  proposals  that  would  give 
the  President  more  power  to  control  agencies.   Does  the  President 
have  the  time  or  the  inclination  to  involve  himself  in  the 
details  of  regulation?   Can  the  Executive  Office  staff  adeouately 
second  guess  the  agencies,  or,  in  order  to  understand  the  subject 
matter  and  hence  the  merits  of  a  proposed  regulation,  will  it 
have  to  grow  in  size,  replicating  the  very  bureaucracy  it  seeks 
to  replace?   The  subject  requires  more  discussion,  but  it  is  safe 
to  say  that  increased  Presidential  power  to  control  the  agencies 
is  no  panacea  for  the  problems  of  regulators. 

The  judges  cannot  control  the  agencies  very  effectively. 
Statutory  standards  that  are  broad  enough  to  allow  them  to  escape 
congressional  control  similarly  inhibit  review  of  agency  action 
by  judges.   The  judges'  legal  ability  tc  require  more  procedure, 
the  efficacy  of  their  doing  so,  their  ability  to  second  guess 
agencies  on  matters  of  substance,  are  al]  open  to  most  serious 
question. 

Under  these  circumstances,  a  broad  congressional  delegation 
of  power  to  the  agency  coupled  with  a  veto  that  allows  Congress 
subsequently  to  review  actions  that  turn  out  to  have  political 
importance  appears  to  be  a  plausible  conpromise  with  the  needs  of 
the  administrative  state.   If  the  regulatory  agencies  are  out  of 
control,  the  veto  provides  a  practical  check  on  the  power  of  the 
agencies  to  act  in  a  politically  unpopular  way,  a  power  that, 
without  a  veto,  practical  necessity  might  require  Congress  tc 
concede  them  through  a  broad  statutory  delegation. 

Despite  the  appeal  of  this  argument,  there  are  powerful  if 
not  overwhelming  practical  considerations  on  the  other  side.*59y 
(See  footnotes  at  end  of  article.) 
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Some   of    its   opponents    argue    that    the    veto   gives    those  who   are 
subject    to   regulation   a  chance   to  escape    it;    those   likely   to 
succeed    are    those    with   sufficient    political    influence    to    capture 
the    attention   cf   Capitol    Hill.      The    critics    add    that    the 
possibility   of    a    veto   would   make    it    difficult    for    agencies    to 
plan.      How   could   a  Maritime  Commission   Chairman,    for    example, 
introduce    procanpeti ti ve    reform    of    ocean   shipping    regulation, 
knowing   that   Congress   might    veto  one   essential    element    of    the 
plan    but    approve    another?      Furthermore,    what    would    happen    to    the 
procedural    regularity   that,    from    the    point    of    view   of    fairness, 
is    one   of    the    virtues    of    agency    practice?      Given    the   large   number 
of    agency   rules,    would   a    legislative    veto   or    veto   substitute    not 
tenc    to    become    a    congressional      staff      veto?      In    self-defense, 
would   agencies    not    have    to   seek    the    advice   of    congressional    staff 
before    promulgating    a    rule?      If    so,    would    interested    parties    not 
seek    to   convert    that    staff    before    approaching    the    agency? 
Because  Congress    has    no    set    procedures    for    such    negotiations,    the 
parties    would    thereby   circumvent    agency   procedures    designed    to 
allow    them    to    see    and    comment    upon    one    another's    claims. 
Finally,    will    the    veto    increase    the    congressman's    fear    of    special 
interest    groups,    each   of    which    is    likelly    to    hold    the   member 
responsible   for    numerous    agency  decisions    over    which,     in    reality, 
he    has   little    control? 

The    argument    against    the    veto   that    I    find   strongest,    however, 
is    one    that    asks,     is    the    diagnosis    of    the    regulatory   disease    that 
it    presupposes    the    correct    one?       Is    it    that    agencies    are,    or 
were,    sirr.ply   out    of    control    and    that    the    veto   acted    as    a    salutory 
check   on    bureaucratic  overreaching?       I    think    it    fair    to   sav   that 
such   was    not    true   of    airline   or    trucking    regulation,     two 
instances    where   overregulation    severely    harmed    the    public    and 
where   procompeti ti ve    reform    has    brought    shippers,     travelers    and 
consumers    significant    benefits    in    the    form   of    lower    prices . #60/ 
The    agencies    prior    to    reform   may   not    have    been   doing   well,    but 
they   were    not    overreaching.      They   were    simply   following    the 
statutes    that   Congress    had    previously  enacted,    carrying   out 
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regulatory  practices  developed  over  half  a  century  and  doing  so, 
at  worst,  in  an  overly  literal  manner.   Reform  in  those  areas 
consisted  of  a  total  rethinking  of  the  regulatory  program 
followed  by  a  total  rewriting  of  the  basic  statutes  in  order  to 
introduce  price  competition  into  the  industries.#6VThere  is  no 
reason  whatsoever  to  believe  that  the  legislative  veto  of  agency 
rules,  had  it  existed,  could  have  contributed  si ani f icant] y  to 
the  reform  process. 

Vetoes  have  typically  been  used  onlv  in  interstitial  v/avs. 
Consider  the  two  regulatory  vetoes  that  so  far  have  atttracted 
the  most  attention:   the  congressional  decisions  to  veto  the 
Federal  Trade  Commission  rule  concerning  used  car  dealers* PT  /and 
the  Federal  Energy  Regulatory  Commission  rules  governing  the 
distribution  of  price  increases  resulting  from  the  deregulation 
of  natural  gas . #63/  Arguments  can  be  made  for,  and  against,  each 
of  the  vetoed  rules,  but  it  is  difficult  to  see  how,  from  any 
point  of  view,  they  can  be  viewed  as  exemplifying  the  v;orst 
agency  abuses  or  how  the  vetoes  of  them  constitute  major 
regulatory  reform. 

I  shall  stop  the  discussion  of  the  regulatory  veto's  wisdom 
here,  for  I  have  said  enough  to  show  that  the  arguments  and 
considerations  are  very  different  from  those  at  issue  in  the 
context  of,  say.  Presidential  war  powers  or  even  deportation 
suspensions.   I  have  expressed  a  strong  note  of  skepticism  as  to 
the  need  for  the  veto  in  the  regulatory  area. 


One  result  of   Chadha   is  that  either  Congress  or  the  courts 
will  have  to  reexamine  the  many  statutes  in  which  legislative 
vetoes  appear  and  redetermine  their  wisdom.   A  reexamination  is 
necessary  because  undoubtedly  parties  affected  by  each  of  the 
many  statutes  will  argue  that,  without  the  veto.  Congress  would 
intend  the  whole  delegation  of  authority  to  fail,  so  the  agency 
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lacks    authority    to   act.      Others    will    argue    that    without    the    veto 
Congress    would   still    wish   to  delegate   authority,    so   the    aqencv 
retains    the    authority    to    act.       If   Congress    does    not    answer    these 
questions,    the   courts    apparently  will    have    to   draw   on    past 
legislative    history    in    an   effort    to   do   so. 

If   my  analysis    is   correct,     then  Congress,     in    addressing    the 
many   statutes    containing    veto    provisions,    has    the   option    of 
eliminating    the    veto   and    falling    back   on    traditional 
alternatives,    such    as    reliance    upon    hearings    or    appropriations 
bill    amendments,    or    it   can  make    radical    changes    in    its    rules    and 
create   a    veto  susbstitute.      The  latter    course    is   open    to   it    if    it 
believes    the    veto   necessary.      The    political    difficulties    of 

changing    the    rules    will    create   a    practical    test   of    congressional 
belief    in    the    veto's    importance. 

One   suspects    that,     in    fact,     the    traditional    alternatives    will 
prove   adequate    in  most    areas.      If    the    veto   totally   disappears, 
however,    one   need   not    necessarily   blame    the   Supreme  Court.      One 
might    conclude    that    there   was    not    a   sufficiently   strong 
demonstration  of    its   practical    necessity. 
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H.      There   are   also   vari-Dus,    more   exotic   arranqements.      Many 
statutes    condition   executive    actions    not    on    the    absence   of    a 
legislative    veto,    but    on    affirmative    endorsement    by   a 
congressional    resolution.         See,    e.g .      Trade    Expansion  Act    of 
J962,     19    U.S.C.    §    1981(a)(2)(B)     (1976);    Energy  Conservation    and 
.Production   Act,    42    U.S.C.    ?    5834(c)     (1976)     (soecific    section 
repealed    by   Omnibus   Budget    Reconciliation   Act    of    )981,    Pub.    L. 
No.    97-35,    §    1041(b),.   95    Stat.    357,    621     (codified    at    ''2    U.S.C.    «5 
6834    (1976    &    Supp.    V    1981))).      Several    statutes    eipploy  what    has 
been    labelled    the    "one    and   one-ha] f   House    veto,"    which    gives    one 
House    the    power    to    veto    an   executive    action    'jnless    the    other 
House   af f irmaci vely   supports    the    executive.      See,    e.g . , 
Canprehensi vp   Environmental    Response,    Canpensation,    and   Liability 
Act    of    1980,     42    U.S.C.    3    9655(a)-(d)     (1976    &    Supp.    V    ]981); 
Omnibus    Budget   Reconciliation   Act    of    1981,    15    U.S.C.    § 
1276(a)-{d)     (1982). 

t5.         See      War    Powers    Resolution,     50    U.S.C.    §    1541     (1976    S,    Supp. 
V    1981) . 

1,6.         See      ImiTiigration    and   Nationality  Act,    8    U.S.C.    "S    1254 
(1982). 

fi7.         See      Magnuson-VosE  War ranty-Feder a]    Comrrission    Improvement 
Act,    Pub.    L.    No.    93-637,    S    202(a),    88    Stat.     2183,     2193     (1975) 
(codified    at    15   U.S.C.    S    57(a)     (1976))     (amended    to    include 
legislative    veto    by  Federal    Trade  Commission    Imorovements   Act    o" 
1980,    Pub.    L.    No.    96-252,    5    21,    94    Stat.     374,     353,     fcodified   at 
15    U.S.C.    3    57a-l     (1982) ) ). 

1,8.      Act    of    June    30,     1932,     ch.     314,    '5    407,     47    Stat.     382,     4i  4  ; 
see   Chaoha    ,    103    S.    Ct.     at    2793     T/fhite,    J.,    dissenting). 

t9.  Abourezlt,  The  Congressional  Veto:  A  Contemporary  Response 
to  Executive  Encroachment  on  Leg  i  si  at i ve  Prerogat ' ves  ,  52  °Ind. 
L.    Rev."    323,     324     (1977). 
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#10.         Chadha    ,    103    S.    Ct.    at    2811-16    (White,    J.,    ("i  ssert  i  nql . 
It   should    be    noted    that    a    number    of   Justice  White's    example? 
involve    requi  rerrents    of    affirmative    congressional    endorsement    of 
executive    actions,     rather    than    standard    veto    provisions. 

til.         l£^      at    2793. 

tl2.         See    supra      note    7.      This    particular    legislative    veto  was 
held    unconstituional    in  Consumers   Union    of   United   States,    Inc. 
V.    FlC,    691    F.2d    575,     577    (D.C.    Cir.    1982)     (per    curiam)     (en 
banc),       gffj    ireir.     ,     103    S.    Ct.     3556     0983). 

til3.      Natural   Gas    Policy  Act    of    1978,    Put.    L.    No.    55-621,    § 
202(c)  (D-  (2)  ,    92    Stat.     3350,    3372     (codified    at    15   U.S.C.    G 
3342 (c)  (1 )- (2)     (1962)).      This    legislative    veto   provision   was    he^d 
unconstituional    in   ronsumers   Energy  Council    of   Am.    v.    Federal 
Energy    Regulatory  Comm' n,    673    F.2d    425,     478-79    (C.C.    Cir. 
1S82),       aff  g    irem.    ,    103    S.    Ct.     3556     (198?). 

(,14.      Omnibus   Budget    Reconciliation  Act    cf    '981,    Pub.    L.    No. 
97-35,    :;    1207,    95    Stat.    357,    718-19     (codified    at    15   U.S.r. 
^,3    1204,    1204,     1276,     2083    (1982)).    The   Consumer    Product    Safety 
Coniriissicn    veto    provisions    are    instances    of    the   ore    and    one-half 
Kcuse    vttc.         See    supra      note    4. 

.  «15.         See      S.    1080,    §3    301-803,    97th  Cong. ,     2dSess.,    128 
"Cong.       Rec.°    S2719-21     (daily  ed.    t-^ar.    24,     1982). 

1,16.         See      Department    of    Defense   Appropriation   Authorization 
Act,     50    U.S.C.    §    1431     (1976    &    Supp.    V    1981). 

tl7.         See    supra      note    7.      The    funeral    industry   regulations    are 
codified    at    16    C.F.R.    S    453     (1983).      Although    the    regulations 
were    hotly  contested    and    a    veto    resolution   was    introduced    in   the 
House,    no    veto   was    voted    and    the    rules    are    to    go    into    effect    at 

the    beginning   of    1984.         See      44    "Antitrust    &    Trade   Reg.    Pep." 

(ENA;    No.     1118,     at    1123     (June    9,     1983). 
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{16.       "U.S.    Const."    art.    I,    j    8,    cl .     11. 

«19.         U^      art.    II,    S    2,    c]  .     1. 

(i20.      War    Powers    Resolution,    50    U.S.C.    §    r544(b)     (irVfi). 

t21.         See      mternational.  Emergency   Econoiric   Powers   Act,     50 
U.S.C.    3    1706(b)     (1976    &    Supp.    V    ]98]). 

*:22.       °U.S.    Const."    art.    I,    i    8,    cl.     1. 

5)23.*      ldj_      at    art.    II,    S    3. 

#24.      Congressional   Budget    anc    Impoundment   Contro''    Act    of    1974, 
31    U.S.C.    S    1403(a)-(c)     (1976). 

*25.       Iirimigration    and   Nationality  Act,    Pub.    L.    No.    82-414, 

<j    244(c),     66    Stat.     163,     216     (3  952)      (rodifier'    at    8    V  .S  X. 

i    1254(c)     (1982)).      For    a    brief    history  of    congressional    handling 

of    the  -tesponsibil ity    for    deportation    decisions,    see      Chadha    , 

103    3.    Ct.    at    2803-04    (White,    J.,    dissenting). 

#26.      United   States    v.    Chicago,    M.    St.    P.    &    Pac.    R.R.,    28? 
U.S.    311,     324    (1931). 

t27.       295   U.S.    495     0  935) . 

#26.         Id .      at    553    (Cardozo,    J.,    concurring). 

#29.       15    U.S.C.    5    45(a) (l)-(2)      (1982);       see      FTC    v.    Gratz,     253 
U.S.    421,    427    (1520)     (construing    phrase    "unfair   metiiod   of 
competition");    Sears,    Roebuck    &  Co.    v.    FTC,    258    F.    307,     312 
7th   Cir.    lyiS)     (same)  . 

#30.       49    U.S.C.    j    15a  (2)      (1976    &    Supp.    V    1581);       see      Atchison, 
T.,    &    S.F.    Ry.    Co.    V.    United   States,    2P4    U.S.    7'^,    262     n93?) 
(discussing   nature  of    ICC's   duty    to   set    "reasonable    rates"). 


1083 

l,3i.       47    U.S.C.    s    303     (1976);       sec      FCC    v.    RCA   Corr-r' nni  c?^i  or? , 
Inc.,    346    U.S.    86,    90    (1953)     ("public    interest,    convenience,    or 
necessity"    criterion    gives    ICC    v/i 'le    hut    not    unhounder' 
discretion);    Feaeral    Paclio  Coinm' n    v.    Nelson    Bros.    Pon-i    f. 
^!ortgage  Co.  ,    289    U.S.    266,    285     (1  °33)     ("public    convenience, 
interest    or    necessity"    criterion   does    not    confer    unliniite'3 
power  )  . 

#32.         See,    e.g . ,       Industrial   Union   Dep't,    AFL-CIO    v.    American 
Petroleum   Inst.,    448    U.S.    607,     646     (1980)     (plurality   opinion); 
id.       at    664     (Powell,    J.,    concurring);        id.       at    671-88 

(Rehnquist,    J.,    concurring    in    judgment);    National    Gable 
Television  Ass'n,    Inc.    v.    United   States,    415    U.S.    336,     342 

(1974);    Fort  Worth    &   D.    Ry.    Co.     v.    Lewis,    693    F.2d    432,     435    n.8 

(5th   Cir.     1982) . 

#33.         See      S.    1714,    98th   Cong.,    1st   Sess.     (1983),       reprinted 
_in      45    "Antitrust    &    Trade   Reg.    Rep.  °     (BNA)    No.     1133,    at    486-°? 
(Sept.     20,     1983)     (reauthorizing   FTC    rulemaking   without    a 
legislative    veto). 

#34.         £ee      129    "Cong.    Rec. °    H4773    (daily  ec.    June    29,    19P3) 
(text    of   Congressman   Levitas'    am.endment    to  Consumer    Product 
Safety   Commission    reauthorization    bill). 

#35.  See    supra      note    5. 

#36.  See    supra      note    6. 

#37.  See    supra      notes    7,    29. 

#38.  See      45    U.S.C.    5    564(c)(3)     (1976    &    Supp.    V    lopl). 

#39.         See     Watson,    Congress   Steps   Out:      A    Look    at   Congressional 
Control    of    Uie   Executive    ,    63    "Calif.    L.    Rev."    983,     1002-29 
(1975) . 
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HO.    See  Chadha  ,  103  S.  Ct.  at  2793  £,  nn.  4-5  (White,  J., 
dissenting ) . 

#41.   The  exceptions  include  "U.S.  Const."  art.  I.,  §  2,  cl.  5 
(House's  power  to  impeach);  id.      art.  I ,  §  3,  cl.  6  (Senate  to 
try  impeachments);  id^      art.  II,  §  2,  cl.  2  (Senate  power  to 
approve  Presidential  appointments  and  to  ratify  treaties);   if^. 
art.  I,  5    5,  cl .  2  (control  over  interna]  conar essiona]  rules). 

*42.    Chadha  ,  103  S.  Ct.  at  2784-88. 

H3.         IG.      at    2796-98    (\Jhite,    J.,    dissentino). 

#44.         See    supra      text    acccmpanyi ng    notes    26-33. 

#45.         Chadha    ,    103    S.    Ct.    at    2801-03    (White,    J., 
dissenting ) . 

#46.         See    id^      at    2802-03    (discussing   Cu'-rin   v.    Wallace,    ?0f 
U.S.    1,    16-17     (193S),    and   United   States    v.    Pock   Rova] 
Co-operative,    Inc.,    307    U.S.    533,     577-78     (1939)). 

#47.         Chadha    ,    103    S.    Ct.    at    2807-08     (White,    J.,    dissenting). 
As   Justice   White   observes,     this    justification    is    applicable   only 
to   one-House    veto    provisions.      When    a    two-House    veto    is    required 
to    block   executive    action,    one   House's    unwillingness    to   go    along 
with   a    proposal    will    not    render    it    null    if    the    other   House    sides 
with   the    executive    and    refuses    to   join    the    first   House    in 
enacting    a    veto    resolution.      Justice  White    concluded    that    "the 
one-House    veto    is   of    more   certain   constitutionality   than    the 
two-House    version."         Id . 

#48.         See      S.    1714,    5§    6,9,    98th   Cong.,    1st   Sess.     (1983), 

reprinted  j_n      45   "Antitrust    &   Trade  Reg.    Rep.  °    (BNA)    No.    1133, 
at    486,     488,    489    (Sept.     29,    1983)     (narrowing   authority  of    FTC    to 
engage    in    rulemaking    in   wake   of      Chadha    ). 
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HS.         See      28    U.S.C.    §    2072     (]976). 

t5C.         See      Federa'    Trac'e  Comirispion    ImprovPinents   Act    of    i°80,    1"^ 
U.S.C.    S    57a-l(c)(])     (1982)     (refusina    the    FTC    funds    for    issuirq 
rules    concerning    funeral    ineustry    unless    'ules    conform    to 
congr essional J y   prescribed    contours). 

t51.         See    supra      notes    34-38    and    acccnp?'nyinq    text 
(discussing    use   of    confirmatory    laws). 

(i52.       "U.S.    Const."    art.    I,    S    5,    c)  .     3. 

053.      Another    limitation   of    the    veto   substitute    i s    i ts    inability 
to    replicate    the   one    and    one-ha] f   House    veto.         See    supra      note 
4    (discussing   one    and   one-half   House   veto).      The   one    and 
one-half   House    veto    permitted    one   House    to   override,    by 
affirmative    vote,     the    veto   of    agency   action    adopted    by    the   other 
House.      Under    any    arrangement,    no   matter    how    streamlined,    that 
conditions    agency   actions    on    a   confirmatory   law,    opposition    to   a 
particular    agency   decision    by   a  majority   of    either   House    will    be 
fatal,    regardless   of    the   other    House's   overwelming   approval    of 
the   agency's   choice. 

#54.      Congress'    attitude   on    this    question  may    be    tested    by   an 
amendment    offered    by   Senator   Hasten    to    the  Senate's    proposed    FTC 
reauthorization    bill.         See      129    "Cong.    Rec. "    513,110-11     (dailv 
ea.    Sept.    28,    1983)     (text    of   Kasten    amendment).      Senator   vasten 
would   delay    the    effective    date   of    any   FTC    rule   to   allow  Congress 
an   opportunity    to    enact    an    overriding    law    and   v.'ould    place    any 
proposed    "resolutions    of    disapproval"    on    a   special     fast-track    in 
both   Houses. 

*55.         See    supra      notes    33-40    and    accompanying    text 
(discussing    possible    veto   substitutes). 

t56.         See      °S.    Ereyer,    Regulation    and    Its    Reform"    341-68    '198?) 
(ciscussing    virtues    and    weaknesses    of    alternative   methods    of 
controlling   agencies). 
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S57.      Act    of   June    11,    1946,    ch.     324,     60    Stat.     237    (codified    as 
amended    in    scattered    sections    of    5    U.S.C.    &    7    U.S.C). 

t58.         See      "S.    Dreyer",       supra      note    56,    at    357-61     (r'iscussinq 
possible   supervisory    roles    of    three    branches    at    areater 
length) . 

#59.         See    id.      at    357;      Improving    Congressional    Oversight    of 
Federal    Regulatory   Agencies:      Hearings  Before   the   Senate 
Government   Operations   Ccmm.     ,    94th   Cong.,    2d    Sess.    166-72    (ti76) 
(statements    of   Alan   B.    Morrison    and   Reuben   E.    Robertson). 

#60.      For    a   good    general    history  of    airline    regulation    and 
deregulation,    see    "E.    Bailey,    D.    Graham    &   D.    Kaplan,    Deregulating 
the   Airlines — An  Economic  Analysis"    6-53    (report    of   Civil 
Aeronautics   Board,    May    1983);    see    generally      Oversight   of   Civi 1 
Aeronautics   Board   Practices   and   Procedures:      Hearings   Pefore    the 
Subcomm.    on   Administrative   Practice    and   Procedure    of    the   Senate 
Comm.    on    the   Judiciary    ,    94th  Cong.,    1st   Sess.     (1975)     (presenting 
backround    for    deregulation). 

#61.         See      Air]  ine   Deregulation   Act    of    1978,    Pub.    L .    No.    95-50'i, 
S2    Stat.    1705    (codified    in    scattered    sections    of    49    U.S.C); 
Revised    Interstate   Commerce   Act,    Pub.    L.    N'o.    95-^73,    92    Stat. 
1464     (1978)     (codified    in    scattered    sections    of    49    U.S.C.). 

#62.      S.    Con.    Res.    60,    97th   Cong.,    2d    Sess.,    adopted    by    Senate, 
128    °Cong.    Rec."    S5402    (dai3y   ed.    ?iay    18,    1982),    and    by  House   of 
Representatives,    128    °Cong.    Rec. °    H2882-33    (daily   ed.    May    26, 
1982).      The    veto   was    invalidated    as    unconstitutional    in   Consurrer 
Union   v.    FTC,    691    F .  2d    575,     577-78    (D.C.    Cir.     1"82)     (per    curia-n) 
(en    banc),       af f 'd   mem.    ,    103    S.    Ct.    3556     (1983). 

#63.      H.R.    Res.    655,    96th   Cong.,    2d    Sess.,    126    "Cong.    Rec." 
11,800     (1980).      The    veto   was    invalidated    as    unconstitutional     in 
Consumer    Energy  Council    of    Am.    v.    Federal    Energy   Regulatory 
Comm'n,    673   F.2d    425,    478-79     (D.C.    Cir.    1982),       aff 'd   mem.    ,    103 
S.    Ct.     3556     (1983) . 
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Public  Citizen  Litigation  Group 

SUITE  TOO 

2000  P  STREET.    N    W 

WASHINGTON.   D    C      Z003S 

<202)  7893704 


May  9,  1984 


The  Honorable  Claude  Pepper,  Chairman 
House  Conunittee  on  Rules 
Room  B-346  Rayburn  House  Office  Bldg. 
Washington,  D.C.  20515 

Re:  Hearings  on  Legislative  Veto 
Dear  Chairman  Pepper: 

I  appreciate  the  opportunity  to  submit  this  statement 
for  the  record  to  supplement  my  previous  testimony  before  the 
Administrative  Law  Subcommittee  of  the  House  Judiciary  Committee, 
a  copy  of  which  has  already  been  forwarded  to  your  staff.   I 
have  just  a  few  points  to  make  in  addition  to  my  prior  testimony, 
but  before  doing  so  I  wish  to  make  it  clear  that  my  position  is 
hardly  a  neutral  one  on  this  question,  since  I  was  counsel  for 
Jagdish  Rai  Chadha  in  INS  v.  Chadha,  the  Supreme  Court  decision 
which  has  prompted  these  hearings. 

Perhaps  the  most  interesting  point  to  note  about  the 
post-Chadha  environment  is  that  not  all  that  much  has  changed. 
Agencies  are  still  issuing  rules,  individuals,  labor  unions, 
trade  associations,  and  corporations  are  still  objecting, 
courts  are  still  upholding  and  rejecting  rules,  and  Congress  is 
still  looking  askance  and  occasionally  acting  to  overturn  them. 
The  principal  difference  now  is  that,  from  the  Congressional 
point  of  view,  changes  can  be  made  only  through  the  full 
legislative  process.   Perhaps  the  single  biggest  change  is  that 
the  tendency  which  was  becoming  increasingly  evident  to  try  to 
add  a  legislative  veto  to  almost  any  bill  that  came  to  the 
floor  has  now  stopped,  but  other  methods  are  being  sought  to 
reassert  Congressional  perrogatives.   However,  a  number  of 
these  substitutes  for  the  legislative  veto,  although  constitu- 
tional, suffer  from  many  of  the  same  flaws  that  caused  so  much 
opposition  to  the  veto  in  its  prior  form. 

It  seems  to  me  that  the  principal  reason  that  Congress 
continues  to  search  for  a  substitute  is  that  it  has  an  erroneous 
notion  of  what  constitutes  "oversight"  and  that  it  is  trying  to  do 
that  which  it  is  institutionally  incapable  of  doing,  and  failing 
to  do  that  which  only  it  can  do  under  our  Constitution.   Thus, 
the  fundmental  error  behind  the  legislative  veto  was  believing 
that  Congress  could  look  over  the  shoulders  of  administrative 
agencies  and  correct  errors  on  a  regular  basis.   Of  course. 
Congress  can  always  correct  an  error  by  passing  a  law,  but 
Congress  cannot  do  it  in  anything  but  the  most  reactive  way, 
often  for  political  reasons  such  as  pressure  from  political 
supporters. 

whatever  may  be  said  about  administrative  agencies, 
they  do  take  the  time  to  compile  and  analyze  massive  tecords 
before  they  issue  rules.   Partly  in  response  to  rulings  of  the 
federal  courts,  they  do  write  lengthy  explanations,  closely 
keyed  to  the  record.   They  are,  of  course,  not  always  correct, 
but  their  explanations  are  almost  always  complex.   Thus,  if 
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Congress  actually  intends  to  undertake  a  meaningful  review  of 
administrative  determinations,  it  must  do  so  in  a  detailed  way. 
However,  Congress  generally  does  not  have  either  the  expertise 
or  the  time  or  money  to  go  into  the  level  of  detail  required  to 
do  more  than  a  superficial  examination  of  a  multitude  of  rules 
issued  by  federal  agencies.   And  when  Congress  attempts  to 
review  not  simply  an  occasional  aberrant  decision,  but  to  make 
a  determination  with  respect  to  every  rule  put  forth  by  every 
agency,  as  some  proponents  suggest,  it  is  simply  never  going  to 
begin  to  make  a  dent  in  the  problem. 

This  gets  me  to  another  reason  why  the  legislative  veto 
and  its  progeny  are  ill-advised.   If  Congress  had  nothing  else 
to  do  but  look  over  rules  and  reglations,  perhaps  it  would  be 
no  great  loss  for  it  to  devote  the  time  of  its  staff  and 
members  to  such  tasks.   But  under  our  Constitution,  Congress 
has  a  number  of  responsibilities  that  only  it  can  perform,  the 
most  important  of  which  are  passing  laws  appropriating  money 
and  raising  revenues.   Despite  the  improvements  made  by  the 
Budget  Act  of  1974,  Congress  has  not  passed  a  full  appropriation 
bill  for  every  federal  agency  in  any  recent  fiscal  year,  and  it 
routinely  passes  continuing  resolutions,  sometimes  for  an 
entire  fiscal  year,  for  major  federal  agencies.   It  is  also 
common  for  agencies  to  run  without  new  authorizations,  when  old 
levels  expire  and  Congress  is  unable  to  avoid  an  impasse. 
Thus,  to  the  extent  that  Congress  becomes  involved  in  a  detailed 
review  of  agency  rules  and  regulations,  it  is  taking  essential 
time  away  from  other  activities  which  no  other  institution 
can  perform. 

Finally,  let  me  be  clear  about  what  I  do  not  suggest. 
I  do  not  for  a  moment  believe  that  Congress  should  get  out  of 
the  business  of  oversight.   Not  only  is  it  proper,  but  it  is 
also  necessary  for  Congress,  for  example,  to  investigate  the 
non-enforcement  of  our  environmental  laws  at  EPA,  to  inquire 
into  how  Vitamin  E  supplements  which  reportedly  caused  the 
death  of  more  than  28  infants  got  on  the  market  without  FDA 
approval,  and  to  look  into  whether  the  antitrust  enforcement 
policies  at  the  Department  of  Justice  and  the  FTC  are  sensible 
and  whether  there  need  to  be  changes  in  our  laws  regulating 
competition.   What  Congress  does  not  need  to  do,  however,  is 
second-guess  specific  decisions  by  agencies,  either  in  issuing 
specific  rules  or  deciding  whether  to  bring  specific  enforcement 
actions  against  specific  companies.   It  is  not  the  job  under 
our  constitutional  system  for  Congress  to  try  to  run  the 
administrative  agencies,  but  it  is  Congress's  duty  to  pass  laws 
and  to  be  sure  that  the  policies  laid  down  in  those  laws  are 
being  properly  enforced. 

The  clear  message  from  the  separation  of  powers  doctrine 
and  from  the  Chadha  decision  is  that  Congress  should  do  that 
which  is  given  unto  Congress  by  our  Constitution:   to  make  the 
laws  of  the  country.   And  it  should  not  try  to  do  that  which 
the  Constitution  has  assigned  to  the  Executive  branch:   the 
duty  to  see  that  those  laws  are  properly  carried  out.   Therefore, 
it  is  not  simply  the  unconstitutional  means  employed  in  the 
legislative  veto  that  lies  at  the  heart  of  the  problem,  but  the 
fact  that  Congress  is  attempting  to  do  that  which  it  should  not 
do  and  failing  to  do  that  which  it  must. 

I  appreciate  the  opportunity  to  submit  this  statement 
for  the  record,  and  I  stand  ready  to  assist  the  Committee  in 
any  way  possible. 


Respectfully  yours. 


Alan  B.  Morrison 


ABM/pse 
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Public  Citizen  Litigation  Group 

SUITE  7O0 

2000  P  STREET,    N    W. 

WASHINGTON,    D.  C      20036 

(202)   788.3704 

February  27,  1984 


Andrea  Boiling 

House  Rules  Committee 

34 6B  Rayburn  Building 

U.S.  House  of  Representatives 

Washington,  D.C.  20515 

Dear  Andrea: 

Pursuant  to  our  telephone  conversations,  I  am  enclosing 
a  copy  of  my  testimony  before  the  Subcommittee  on  Administra- 
tive Law  and  Government  Regulations  of  the  Committee  on  the 
Judiciary,  regarding  the  impact  of  INS  v.  Chadha,  together 
with  a  summary  of  a  program  in  which  I  appeared  at  the 
Administrative  Conference  of  the  United  States  on  September 
20,  1983,  which  further  sets  forth  my  position  on  those  issues. 

It  is  my  understanding  that  this  will  be  sufficient 
prior  to  my  hearing  on  March  8,  1983,  at  2:00  p.m.  in  Room 
H313  at  the  Capitol. 

My  testimony  will  make  two  basic  points.   First,  Congress 
should  do  something  about  both  retroactivity  and  severability, 
recognizing  that  the  former  is  far  easier  to  take  care  of  than 
the  latter.   Second,  in  most  instances.  Congress  should  not 
try  to^ind  a  substitute  for  the  veto  because  there  is  no  need 
for  one,  and  embroiling  Congress  in  the  day  to  day  running  of 
federal  agencies  is  counterproductive  and  prevents  Congress 
from  doing  things  that  it  has  to  do  and  that  only  it  can  do 
under  our  Constitution. 

I  look  forward  to  seeing  you  on  the  8th. 

Sincerely, 


'4. 

Alan  B.  Morrison 


ABM/pse 
Enclosures 
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TESTIMONY  OF  ALAN  B.  MORRISON,  DIRECTOR, 
PUBLIC  CITIZEN  LITIGATION  GROUP 
ON  THE  IMPACT  OF  INS  V.  CHADHA 
Before  The 
SUBCOMMITTEE  ON  ADMINISTRATIVE  LAW 
AND  GOVERNMENTAL  RELATIONS  OF 
THE  COMMITTEE  ON  THE  JUDICIARY 
UNITED  STATES  HOUSE  OF  REPRESENTATIVES 

July  18,  1983 

Mr.  Chairman,  and  Members  of  the  Committee.   I  am  pleased 
to  appear  here  today  to  discuss  the  question  of  what  Congress 
should  do  in  the  aftermath  of  the  decision  of  June  23,  1983,  by 
the  United  States  Supreme  Court  in  Immigration  and  Naturalization 

Service  v.  Chadha,  U.S.  ,  51  U.S.L.W.  4907.   As  counsel 

for  Mr.  Chadha  in  that  case,  as  well  as  counsel  for  the  consumer 
groups  who  successfully  challenged  the  one-house  veto  of  the 
incremental  pricing  rules  in  Consumer  Energy  Council  of  America 
V.  Federal  Energy  Regulatory  Commission,  673  F.2d  425  (D.C.  Cir. 

1982),  affirmed,  U.S.  ,  51  U.S.L.W.  3935  (July  6,  1983), 

ray  position  on  the  constitutionality,  and  I  would  add  the  wisdom, 
of  the  legislative  veto  is  clear. 

Instead  of  discussing  the  veto's  merits  and  demerits,  I 
would  li)ce  to  direct  my  attention  to  what  Congress  should  do 
now  that  the  veto  has  been  ruled  out.   In  particular,  I  would 
like  to  focus  on  two  separate  aspects  of  the  problem:   (1) 
what  should  be  done  in  those  statutes  which  already  contain  a 
legislative  veto  provision  and  (2)  what  should  be  done  in  the 
general  area  of  regulatory  reform,  including  what  is  the 
appropriate  kind  and  degree  of  legislative  control  of  executive 
agencies.   Before  turning  to  those  two  areas,  I  would  like  to 
state  my  premises  clearly  for  the  Committee. 

First,  all  legislative  vetoes  of  the  one-house,  two- 
house,  and  intermediate  varieties  are  unconstitutional.   That 
That  is  so  whether  the  veto  is  of  a  rule  or  an  adjudication 
and  whether  the  decision  was  made  by  the  President,  an  executive 
branch  agency,  an  independent  regulatory  commission,  or  any 
other  governmental  body  or  official.   Stated  another  way,  if 
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Congress  wishes  to  make  laws  or  to  overrule  decisions  of  the 
executive  branch,  the  only  way  it  can  do  so  is  by  the  consti- 
tutional means  of  obtaining  a  majority  of  both  houses  of  Congress 
and  the  approval  of  the  President,  or  in  the  event  of  a  presi- 
dential veto,  an  override  by  a  two-thirds  vote  of  each  House. 
Moreover,  I  do  not  believe  that  there  is  any  serious  dispute 
about  that  proposition  in  light  of  the  broad  terms  in  which 
Chadha  is  written  and  the  subsequent  affirmances  in  the  FERC 
case,  voiding  the  one-house  veto  of  the  incremental  pricing 
rules,  and  the  later  decision  setting  aside  the  two-house  veto  of 
the  used  car  rule.   Consumers  Onion  v.  FTC,  691  F.2d  575  (D.C. 
Cir.  1982),  aff 'd,  U.S.  ,  51  U.S.L.W.  3935  (July  6,  1983). 

Second,  despite  the  sweeping  nature  of  the  decision  in  Chadha, 
the  Court's  opinion  made  clear  —  and  the  executive  branch  does 
not  dispute  this  —  that  the  issue  of  severability  remains  to 
be  decided  in  every  case  in  which  a  veto  is  challenged.   Thus, 
the  question  on  which  the  courts  must  rule  is,  what  would  Congress 
have  done  if  it  had  known  that  the  veto  were  unconstitutional? 
Would  it  have  made  the  delegation  anyway,  or  would  it  have 
eliminated  the  delegation  entirely?   That  question,  which  is 
directly  implicated  in  every  case  in  which  a  veto  is  being 
tested,  can  only  be  decided  on  a  statute-by-statute  basis, 
under  the  principles  reaffirmed  by  the  Supreme  Court  in 
Chadha. 

For  some  statutes,  such  as  the  one  contained  in  the 
Federal  Trade  Commission  Act,  the  decision  on  severability 
will  not  be  difficult.   Indeed,  in  that  case,  neither  the 
Senate  nor  the  House  even  argued  that  the  veto  was  not  sever- 
able from  the  underlying  authority  of  the  FTC  to  issue  trade 
rules.   In  other  areas,  such  as  arms  sales,  impoundment,  and 
war  powers,  the  severability  issues  are  much  more  difficult, 
and  only  a  detailed  examination  of  the  legislative  history 
can  produce  the  information  needed  to  analyze  the  problem  and 
to  make  the  ultimate  legal  judgment.   However,  for  the  future, 
the  severability  question  is  entirely  up  to  Congress  in  the 
sense  that  it  can  decide  whether  to  leave  the  delegated  power 
with  the  executive  or  to  deny  or  otherwise  condition  its  use. 
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provided  that  it  can  obtain  the  votes  needed  to  pass  a  law  to 
that  effect. 

Third,  the  issue  of  severability  cannot  be  avoided  given  the 
pervasive  nature  of  the  veto  and  the  number  of  important  powers 
to  which  it  is  linked.   In  my  view,  the  first  situation  in  which 
severability  is  likely  to  come  to  a  head  is  the  deferral  area 
under  the  Impoundment  Control  Act  of  1974.   It  seems  almost 
certain  that  the  Administration  will  seek  to  postpone  the  spending 
of  money  until  later  in  the  fiscal  year  for  which  it  is  appro- 
priated, or,  more  importantly,  for  multi-year  appropriations, 
into  a  later  fiscal  year.   At  that  point  it  will  be  necessary  to 
confront  the  question  of  severability  since  the  power  to  defer  is 
presently  subject  to  a  one-house  veto.   Given  the  amounts  of 
money  at  stake,  it  seems  likely  that  litigation  will  ensue  unless 
the  Administration  decides  not  to  impound  the  money.   Thus, 
unless  Congress  can  resolve  the  problem  of  severability,  litigation, 
confrontation,  or  perhaps  stalemate  may  well  result. 

Fourth,  there  is  nothing  wrong  in  a  constitutional  sense 
with  provisions,  such  as  contained  in  the  Rules  Enabling  Act, 
which  have  automatic  delays  in  the  effective  date  of  otherwise 
final  action  to  allow  an  opportunity  for  Congress  to  review  the 
action  to  see  whether  it  wishes  to  seek  legislation  overturning, 
modifying,  or  delaying  it.   Similarly,  there  is  no  constitutional 
impediment  in  delaying  the  effectiveness  of  every  rule  to  allow 
Congress  time  to  override  it  by  a  duly  enacted  statute,  nor  is 
there  anything  constitutionally  impermissible  about  providing 
that  no  rule  shall  go  into  effect  until  Congress  had  passed  a 
statute  specifically  approving  it.   There  are,  however,  serious 
questions  about  the  wisdom  and  practicality  of  such  schemes  which 
I  shall  discuss  below. 

Fifth,  the  Chadha  decision  does  not  mean  that  Congress 
is  impotent  or  unable  to  protect  its  rights  and  those  of  our 
citizens.   It  has  substantial  authority  through  authorizing 
legislation,  the  appropriations  process,  controlling  the  terms  of 
statutory  delegations,  the  power  of.  the  Senate  over  Presi- 
dential appointments  and  treaties,  oversight  hearings,  the 
power  to  alter  the  standard  of  judicial  review  and  to  grant 
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increased  standing  to  those  who  may  seek  it,  and  ultimately,  if 
its  laws  are  not  being  enforced,  the  power  to  impeach  officials 
in  the  executive  branch.   There  is,  in  short,  no  dearth  of 
resources  for  Congress  to  deploy;  the  difficult  questions  arise 
in  the  effort  to  determine  which  method  is  appropriate  in  a 
•particular  set  of  circumstances. 

Sixth,  despite  the  legitimate  need  and  desire  for  legislative 
oversight.  Congress  cannot  run  the  executive  branch.   Indeed,  one 
of  the  most  frequent  complaints  heard  from  Members  of  Congress 
is  that  they  are  already  overworked  and  do  not  have  time  to 
carry  out  their  existing  responsibilities,  particularly 
with  the  new  importance  that  the  budget  process  has  taken  on. 
Perhaps  the  clearest  example  of  the  difficulty  that  Congress 
would  have  in  trying  to  run  the  executive  branch  is  demonstrated 
by  its  inability  to  agree  on  amendments  to  the  Clean  Air  Act 
over  the  last  two  years.   If  Congress  is  unable  to  reach  a 
consensus  on  the  amendments  to  basic  legislation  such  as  that, 
it  cannot  possibly  hope  to  be  able  to  write  the  rules  that 
would  implement  that  and  other  similarly  complex  legislation. 
The  difficulty  is  due  in  part  to  the  problem  of  reconciling 
different  interests  and  in  part  is  a  result  of  Congress'  other 
obligations.   In  addition,  the  technical  nature  of  many  of  the 
judgments  required  in  rulemaking  makes  it  impossible,  in  any 
practical  sense,  for  Congress  to  do  the  basic  administering  of 
the  law,  even  if  it  were  constitutional  for  it  to  do  so. 

Moreover,  most  of  these  decisions  —  Chadha  being  a  prime 
example  —  are  simply  not  important  enough  for  Congress  to  deal 
with.   Recognizing  that  fact  and  acting  accordingly,  may  mean 
from  time  to  time  that  Members  must  tell  constituents  that  there 
is  nothing  that  their  elected  representatives  can  or  ought  to  do. 
But  in  my  view  such  hard  decisions  are  necessary  if  Congress  is 
to  save  enough  time  to  do  the  jobs  which  only  Congress  is 
qualified  and  constitutionally  permitted  to  do.   Thus,  Congress 
needs  to  focus  on  improving  the  institutions  of  government  and 
not  reversing  individual  decisions,  even  if  those  decisions  are 
occasionally  not  precisely  what  Congress  would  have  preferred. 
Stated  another  way.  Congress  needs  to  do  a  better  job  of  estab- 
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lishing  priorities  and  deciding  which  matters  are  sufficiently 
important  to  warrant  its  attention. 

RECOMMENDATIONS 

1.   The  Severability  Problem 

If  I  am  correct  that  a  significant  number  of  severability 
questions  will  arise  in  the  near  future,  the  notion  that  they 
all  should  be  resolved  by  litigation  or  confrontation  ought  to 
be  unacceptable.   While  litigation  would  produce  specific  answers 
to  specific  questions,  it  would  also  result  in  enormous  expendi- 
tures of  effort  by  Congress,  the  executive  branch,  and  the  private 
parties  who  will  inevitably  be  involved  in  this  litigation. 

The  fact  is  that  Congress  wrote  all  of  these  veto  provisions 
and  Congress  is  now  in  a  position  to  change  them,  provided  that 
it  can  obtain  the  concurrence  of  the  President  or  can  override 
his  objections  by  a  two-third  vote  of  both  Houses.   In  my 
opinion,  the  likelihood  of  obtaining  Presidential  concurrence 
on  severability  issues  is  significantly  reduced  if  Congress 
attempts  to  proceed  on  a  statute-by-statute  basis  to  redefine 
the  respective  roles  of  the  executive  and  the  legislative 
branches.   It  will  be  all  too  easy  in  many  cases  for  the 
President  to  veto  restrictions  on  his  power  if  they  are  passed 
one  by  one. 

It  is  for  this  reason,  as  well  as  for  reasons  of  efficiency, 
that  I  urge  the  Congress  and  the  Administration  to  seek  to  put 
together  a  carefully  crafted  package,  in  which  all  currently 
existing  veto  provisions  would  be  reviewed,  and  the  power  in  some 
cases  allowed  to  permanently  reside  in  the  executive,  in  other 
cases  it  would  be  taken  away,  and  in  others  it  would  be  made 
subject  to  conditions  or  limitations  not  currently  existing  or 
existing  in  a  different  form.   If  this  prospect  of  an  omnibus 
severability  act  seems  frightening,  the  prospect  of  litigation, 
confrontation,  and  stalemate  seems  to  me  to  be  far  more  so. 

In  any  such  process,  it  would  be  necessary  not  only  for  the 
Administration  and  the  Congress  to  participate,  but  for  represen- 
tatives of  business,  labor,  consumer,  environmental  and  other 
groups  that  are  interested  in  particular  aspects  to  be  heard  on 
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the  question  of  the  proper  scope  of  delegation.   To  accomplish 
this,  I  urge  the  leadership  of  the  House  and  Senate  to  organize  a 
small  group  of  Members  who  would,  working  with  the  relevant 
committees,  develop  this  package. 

There  are  two  other  matters  related  to  severability  that 
deserve  brief  mention.   First,  in  the  war  powers  area,  and 
perhaps  others,  there  may  be  claims  of  the  inherent  power  of 
the  President  to  undertake  certain  activities.   I  urge  the 
Congress  and  the  Administration  to  avoid  dealing  with  those 
questions  unless  absolutely  necessary.   The  most  that  should  be 
done  is  to  it  make  clear  that  Congress  is  not  seeking  to  legis- 
late in  any  areas  in  which  the  President  has  a  claim  of  inherent 
authority  and  thus  to  leave  the  matter  in  a  state  of  some 
uncertainty.   Our  country  has,  after  all,  operated  tolerably 
well  with  that  minimal  degree  of  uncertainty  for  over  200 
years,  and,  given  the  breadth  of  the  severability  problems  that 
cannot  be  avoided,  I  see  no  reason  to  take  on  the  added  task 
of  trying  to  sort  out  the  inherent  powers  of  the  President. 

Second,  while  legislative  vetoes  were  contained  in 
some  two  hundred  statutes,  their  actual  exercise  was  fairly 
rare,  although  they  often  provided  the  leverage  needed  to 
"persuade"  agencies  to  make  certain  changes  in  their  proposals. 
Since  at  least  some  of  the  underlying  powers  will  be  found 
nonseverable  from  the  veto,  there  is  at  least  an  argument 
that  all  of  the  actions  previously  taken  pursuant  to  those 
reasonable  provisions  are  void. 

In  my  view  that  argument  would  not  ultimately  succeed  and 
the  Supreme  Court  would  rule,  under  cases  such  as  Chevron  Oil 
V.  Huson,  404  U.S.  97  (1971),  that  Chadha  was  not  retroactive, 
at  least  with  respect  to  executive  actions  which  were  not 
actually  vetoed.   I  further  believe  that  the  courts  will 
address  the  retroactivity  issue  first  in  order  to  avoid  the 
very  complex  question  of  severability.   However,  to  avoid 
needless  litigation,  such  as  that  already  underway  in  American 
Federation  of  Government  Employees  v.  Reagan,  No.  83-1914 
(D.D.C.  filed  July  1,  1983),  which  challenges  three  separate 
adjustments  made  by  Presidents  Carter  and  Reagan  under  the 


1096 

Federal  Pay  Comparability  Act  of  1970,  5  U.S.C.  §  5305(c),  and 
seeks  back  pay  in  the  millions,  if  not  billions  of  dollars. 
Congress  should  promptly  pass  a  statute  ratifying  all  such 
vetoable,  but  not  actually  vetoed  actions  taken  by  the  executive 
branch  prior  to  June  23,  1983,  when  Chadha  was  decided.   See 
also  United  States  v.  Exxon  Corp.,  No.  78-1035  {D.D.O,  Defendant's 
Motion  for  Reconsideration  and  Relief  from  Judgment,  filed  July 
5,  1983,  making  similar  arguments  regarding  the  Energy  Petroleum 
Allocation  Act  of  1973  and  the  Energy  Policy  and  Conservation  Act. 
2.   General  Regulatory  Reform  Questions 
First,  I  believe  that  there  are  no  fundamental  changes 
needed  in  the  regulatory  process.   The  methods  by  which  rules  are 
made  and  cases  adjudicated  are  working  reasonably  well,  given  the 
complexity  of  the  task  and  the  variety  of  interests  that  are 
generally  pulling  in  opposite  directions  in  a  given  proceeding. 
There  are,  however,  a  few  changes  that  would  be  useful,  such  as 
those  eliminating  some  of  the  current  exemptions  from  notice  and 
comment  rulemaking  and  others  opening  up  the  process  to  greater 
public  participation.   While  I  have  in  the  past  and  will  continue 
in  the  future  to  support  such  incremental  changes,  they  are 
surely  not  worth  the  price  of  some  of  the  sweeping  revisions  that 
others  would  make  in  the  Administrative  Procedure  Act.   And,  most 
importantly,  any  revisions  to  the  APA  should  be  considered  on 
their  own  and  not  as  part  of  Congress'  review  of  Chadha  and  the 
problem  of  severability. 

Second,  Congress  should  beware  of  gimmicks,  of  which 
the  legislative  veto  is  one  variety.   There  are  no  short 
cuts  to  improving  the  administrative  process  and,  just  as 
the  veto  was  ill  advised  (as  well  as  unconstitutional),  so  too 
are  the  other  quick  fixes  such  as  increased  presidential  in- 
volvement, the  so-called  Bumpers  Amendment  (which  would 
mandate  a  greater  role  for  the  courts) ,  and  sunset  legis- 
lation for  both  agencies  and  their  rules.   These  attempts  to 
short  cut  the  hard  road  to  reform  are  not  likely  to  succeed 
and,  particularly  if  they  are  enshrined  in  statutes,  are  more 
prone  to  cause  mischief  than  to  improve  regulations.   Indeed, 
even  the  much-vaunted  Executive  Order  12291  has  not  improved 
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the  quality  of  regulatory  decision  making,  as  witnessed  by  the 
decision  of  the  Supreme  Court  in  Motor  Vehicle  Manufacturers 

Association  v.  State  Farm  Mutual  Insurance,  U.S.  , 

51  U.S.L.W.  4953  (June  24,  1983).   In  that  case  the  Department 
of  Transportation  rescinded  the  passive  restraint  standard 
after  going  through  the  so-called  cost-benefit  procedures  for 
major  rules,  and  yet  the  Supreme  Court  found  that  its  actions 
were  arbitrary  and  capricious  and  set  the  attempted  revocation 
aside.   In  short,  there  is  no  substitute  for  conscientious  and 
careful  staff  work,  and  simply  engrafting  new  procedures  will 
not  resolve  the  hard  issues  of  regulation  in  the  future  any 
more  than  they  have  done  in  the  past. 

For  the  Committee's  consideration,  I  am  submitting 
for  the  record  copies  of  three  articles  on  this  general 
subject  that  I  have  authored  that  appeared  in  the  Legal 
Times  of  Washington,  the  Administrative  Law  Review,  and  the 
Tulane  Law  Review.   In  addition,  I  am  submitting  a  copy  of 
an  article  that  appeared  in  the  June  6,  1983  Wall  Street 
Journal  (and  a  letter  replying  to  it),  which  demonstrates  how  the 
administrative  process  becomes  undermined  when  officials  at  the 
Office  of  Management  and  Budget  make  health  and  safety  decisions 
that  Congress  has  assigned  to  the  regulatory  agencies. 

Third,  the  idea  of  delaying  the  effective  date  of  certain 
decisions  to  allow  Congress  the  opportunity  to  determine 
whether  it  wishes  to  pass  legislation  overriding  them  may  be 
useful,  but  only  in  a  few  situations.   As  noted  above,  that 
approach  is  surely  constitutional,  but  in  my  view  it  should  be 
used  extremely  sparingly,  principally  under  those  statutes  in 
which  an  event  to  be  reviewed  occurs  infrequently,  such  as 
changes  in  the  Federal  Rules  of  Civil  Procedure,  which  occur  at 
most  once  a  year.   In  those  cases,  it  seems  realistic  for 
Congress  to  take  the  necessary  time  to  review  the  changes  and 
in  some  cases  to  enact  legislation  postponing  the  effective 
date  until  further  study  can  be  concluded.   It  is  particularly 
important  to  limit  these  "report  and  wait"  provisions  to  those 
decisions  which  need  not  go  into  effect  immediately  and  which 
occur  only  occasionally.   While  it  may  be  that  Congress  would 


1098 

not  choose  to  pass  delaying  or  overriding  legislation  in  any 
but  a  few  cases,  it  simply  does  not  have  the  resources  to 
undertake  a  meaningful  evaluation  if  a  large  number  of  report 
and  wait  provisions  are  enacted.   And  if  Congess  were  to  write 
in  an  exception  for  emergency  rules,  there  would  develop  a 
whole  body  of  law  under  which  agencies  would  try  to  circumvent 
Congressional  review  by  claiming  emergencies  when  none  truly 
existed.   Thus,  while  I  believe  that  there  may  be  situations 
in  which  the  report  and  wait  approach  can  be  helpful,  I  urge 
the  Congress  to  stringently  ration  its  use. 

Fourth,  in  the  recent  House  debate  over  amendments  to  the 
Consumer  Product  Safety  Act,  one  proposal  that  was  adopted 
would  require  the  positive  approval  of  both  Houses  and  the 
President  before  any  safety  standard  could  go  into  effect. 
While  such  a  provision  is  surely  constitutional,  it  is  equally 
surely  unwise  and  unworkable.   If  one  of  the  best  ways  to 
improve  our  agencies  is  to  find  qualified  people  who  are  willing 
to  serve  in  them,  any  across-the-board  limitation  on  the  power  to 
issue  rules  would  mean  that  individuals  of  competence  and 
dedication  would  simply  not  accept  a  job  which  would  be 
little  more  than  an  advisory  position.   Similarly,  our  country 
is  far  too  complex  today  to  await  Congressional  action  on  every 
rule  that  an  agency  might  promulgate.   While  there  may  be 
occasional  decisions  of  such  great  importance  as  to  require 
positive  congressional  approval  before  they  become  effective, 
there  is  no  conceivable  basis  to  justify  that  approach  for  all 
safety  standards  under  the  Consumer  Product  Safety  Act. 
In  fact,  such  a  provision  is  simply  a  signal  to  the  agency  to 
go  out  of  business.   If  that  is  the  approach  being  taken. 
Congress  should  have  the  intestinal  fortitude  to  stand  up  and 
abolish  the  agency  directly,  instead  of  doing  it  by  making  it 
impossible  for  the  agency  to  carry  out  its  assigned  responsi- 
bilities. 

Fifth,  whatever  Congress  does,  it  should  be  certain 
that  it  does  not  create  incentives  for  agencies  to  move  away 
from  rulemaking  into  adjudication.   While  rulemaking  is  not 
without  flaws,  in  general  it  is  a  better  way  for  agencies 
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to  operate  because  of  the  increased  public  input,  the  opportunity 
to  take  a  broader  view  of  a  problem,  the  ability  to  avoid  harsh 
results  by  not  applying  new  standards  to  prior  conduct,  and  the 
elimination  of  many  of  the  formal  and  burdensome  requirements 
of  adjudication.   Thus,  to  the  extent  Congress  imposes  restric- 
tions on  agencies,  it  should  do  so  in  a  way  that  will  not  force 
policy  judgments  to  be  made  through  the  back  door  of  adjudication 
when  they  would  be  forbidden  through  the  front  door  of  rulemaking. 

CONCLUSION 
There  are  many  difficult  issues  that  now  must  be  considered 
in  light  of  Chadha.   These  cannot  be  resolved  in  a  day  or  a 
week  or  a  month  or  perhaps  a  year,  but  work  must  be  begun  on 
them  immediately.   I  and  others  at  Public  Citizen  stand  ready 
to  assist  the  Committee  in  any  way  possible  in  this  most 
important  endeavor. 
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Loren  Smith,  Chairman  of  the  Administrative  Conference  of  the  United  States, 
opened  the  first  session  of  the  second  year  of  Administrative  Conference-sponsored 
discussions  on  regulatory  issues  that  are  designed  to  provide  a  forum  for  the  interchange 
of  information  within  the  government.  Dr.  Harold  Sharlin,  coordinator  of  the  series, 
introduced  the  two  featured  speakers:  Alan  B.  Morrison,  Director  of  the  Public  Citizen 
Litigation  Group  (and  member  of  the  Administrative  Conference)  and  Congressman 
Charles  Pashayan,  Jr.  (I7th  District  of  California).  Both  speakers  offered  their  views  on 
the  question,  "Where  do  we  go  from  here:   the  legislative  veto  issue?" 

Mr.  Morrison,  who  served  as  counsel  for  Mr.  Chadha  in  Immigration  and 
Naturalization  Service  v.  Chadha,  the  recent  (June,  1983)  case  in  which  the  Supreme 
Court  declared  the  legislative  veto  to  be  unconstitutional,  offered  his  perspective  first. 
He  stated  that  after  Chadha  and  the  subsequent  FTC  and  FERC  cases,  the  legislative 
veto,  whether  a  one  house,  two  house,  or  committee  veto,  was  unconstitutional, 
regardless  of  whether  it  concerned  regulations  of  executive  branch  or  independent 
agencies,  reorganization  plans  or  whatever.  "Report  and  wait"  provisions,  requiring  that 
a  statute  lay  before  Congress  fcr  a  specified  number  of  days  before  effectiveness,  are 
still  permissible,  he  said. 

The  biggest  remaining  issue  is  severability:  If  Congress  had  known  the  legislative 
veto  would  be  declared  unconstitutional,  would  it  have  granted  the  particular  power  at 
issue  to  the  executive  agency  anyway?  In  Chadha  and  in  the  FERC  case,  the  Supreme 
Court  found  the  legislative  veto  provision  to  be  severable,  allowing  the  rest  of  the  law  to 
remain  effective.  In  subsequent  cases,  Mr.  Morrison  believes  the  severability  question 
will  either  be  very  easy,  as  in  the  FTC  case,  where  the  veto  was  later  added  to  the 
existing  authority  or  very  complex,  as  in  reorganization  plans,  where  Congress  would 
arguably  not  have  given  the  broad  reorganization  authority  without  the  veto  string 
attached.  He  thought  budget  authority  deferral  provisions  are  also  probablv  not 
severable.  Federal  salary  recommendations  also  fall  in  the  gray  area.  The  Suoreme 
Court  has  held  that  severability  must  be  decided  on  a  case-by-case,  statute-bv-statute 
basis  by  looking  at  the  legislative  history.  However,  Mr.  Morrison  pointed  out  the 
difficulty  in  studying  the  legislative  history  to  find  the  answer  to  a  hypothetical  question 
Congress  never  considered. 

A  second,  smaller,  issue  is  that  of  retroactivity.  Mr.  Morrison  sees  no  reason  to 
make  Chadha  retroactive,  which  could  void  agency  actions  (although  never  vetoed)  made 
pursuant  to  statutes  containing  a  veto  provision.  For  example,  a  district  court  has 
already  ruled  that  the  Equal  Pay  Act  cannot  be  administered  by  the  EEOC  because  it  was 
shifted  to  the  EEOC  under  a  reorganization  act  that  contained  a  veto  provision  [EEOC  v. 
Allstate  Insurance  Co.  52  U.S.L.W.  2152  (S.D.  Miss.)].  However,  there  is  also  authority 
oointing  to  the  conclusion  that  Chadha  is  not  retroactive  [Chevron  Oil  v.  Huson,  404  U.S. 
97  (1971)1,  and  a  strong  "good  government"  argument  exists  against  retroactivity.  In 
addition,  a  long  line  of  cases  involving  the  War  Powers  Act  has  held  that  by  subsequently 
approoriating  money.  Congress  has  ratified  actions  that  might  originally  have  been 
unconstitutional.  Thus,  by  continuing  to  appropriate  money  for  agencies  whose 
responsibilities  shifted  under  reorganization  plans.  Congress  made  the  reorganizations 
constitutional.  Although  he  believes  the  retroactivity  issue  will  not  impair  the 
functioning  of  the  government,  Mr.  Morrison  believes  it  win  be  the  subject  of  litigation. 

Looking  to  the  future,  in  order  to  eliminate  the  issue  of  retroactivity,  Mr. 
Morrison  suggested  that  Congress  pass  legislation  ratifying  and  reaffirming  any  action 
not  previously  vetoed.  Severability  is  more  difficult  but  it  is  preferable  for  Congress  to 
solve  the  problem  instead  of  a  leaving  it  to  the  time  consuming  process  of  litigation.  Mr. 
Morrison  suggested  that  interest  groups,  Congress  and  the  President  should  negotiate  a 


1101 

package  which  sets  priorities  among  the  existing  provisions.  New  balances  can  be  struck 
(e^g^  in  the  arms  sales  area  where  the  President  can  make  decisions  below  a  specific 
dollar  amount,  but  Congress  would  have  a  voice  in  larger  transactions). 

Mr.  Morrison  next  offered  his  views  on  the  options  available  in  a  post-legislative- 
veto  world: 

0  Report  and  wait  provisions  may  be  very  useful  for  occasional  use  in  discrete 
issues  or  programs  that  are  not  ongoing  (e.g.,  arms  sales).  He  cautioned 
against  widespread  use  because  of  delay  caused  by  legislative  consideration, 
the  uncertainty  produced  by  not  knowing  the  date  a  rule  will  become 
effective  and  the  need  for  emergency  provisions. 

2)  Requiring  Congressional  approval  of  all  agency  rules  does  not  make  sense 
because  it  take  agencies  out  of  the  rulemaking  business  and  requires 
Congress  to  pass  on  every  rule  the  more  expert  agency  issues. 

3)  Sunset  in  regard  to  agencies  and  agency  rules  is  an  idea  that  has  come  and 
gone.  Although  Congress  should  engage  in  review,  it  doesn't  make  sense  to 
put  agencies  out  of  business  automatically. 

4)  Appropriations  riders  make  sense  for  money-related  items  (e.g.,  arms  sales), 
but  are  not  a  proper  substitute  for  substantive  legislation. 

5)  Raising  points  of  order  in  Congress  if  some  element  of  Congress  has  urged  a 
veto  raises  significant  questions  of  eonstitutionality. 

6)  Increased  judicial  review  may  not  be  necessary  because  there  now  exists  a 
good  equilibrium.  Expanding  Congressional  standing  to  challenge  executive 
actions,  especially  in  foreign  affairs,  makes  sense  because  in  those  areas 
citizens  have  difficulty  gaining  standing. 

7)  Better  drafting  of  statutes  is  a  good  idea  but  may  be  a  false  solution  to  a 
false  issue.   The  real  problems  may  be  the  inability  to  predict  which  issues 
will  come  up  (e.g.,  clean  air  act)  and  the  need  to  form  political  consensus 
(where  soecificity  mav  lose  votes  e.g.,  the  Betamax  home  recording  case). 

Mr.  Morrison  suggested  that  the  legislative  veto  really  arose  because  Congress  did 
not  like  the  outcomes  of  agency  decisions,  not  because  the  agency  failed  to  follow  the 
statute  or  look  at  the  facts.  However,  if  it's  a  question  of  improper  procedure  or 
arbitrary  or  capricious  action,  the  courts  can  take  care  of  it.  The  legislative  veto,  in  its 
focus  on  the  substantive  outcome,  most  closely  resembles  0MB  intervention  in  the 
rulemaking  process. 

In  conclusion,  Mr.  Morrison  believes  that  it  is  not  the  role  of  Congress  or  the 
President  to  correct  agency  errors  or  write  regulations,  but  to  make  basic  policy  choices 
(e.g.,  appointments,  tax,  budget,  defense,  social  policy).  If  there  is  no  fundamental 
redirection  from  minutia  to  broad  policy.  Congress  and  the  President  will  not  be  able  to 
do  the  job  the  Constitution  assigned  to  them. 

Congressman  Pashayan  presented  the  opposite  perspective,  one  critical  of  the 
broad  holding  of  the  Chadha  case  and  favoring  the  use  of  the  legislative  veto.  Although 
agreeing  that  Chadha  has  eliminated  the  legislative  veto,  he  believes  it  is  a  profound, 
historically  incorrect  and  ultimately  harmful  poUcy  decision.  He  beUeves  the  Supreme 
Court  reached  the  correct  specific  result  in  Chadha  but  went  wrong  in  the  FTC  and 
FERC  cases. 

Congressman  Pashayan  traced  the  history  of  the  legislative  veto  back  through 
colonial  America  and  the  English  parUamentary  system.  Historical  evidence  suggests 
that  legislative  control  over  authority  delegated  to  make  rules  and  regulations  is 
appropriate  but  that  control  over  fundamental  executive  decisions  (such  as  the 
deportation  of  Mr.  Chadha)  is  not  appropriate. 

Congressman  Pashayan  regretted  that  the  Supreme  Court  took  the  narrowlv 
analytical  rather  than  a  historical  approach  in  deciding  Chadha.  He  argued  that  the 
English  view  holds  that  rules  and  regulations  are  subordinate  laws  which  fall  within  the 
powers  of  Parliament  to  delegate.  There  is  no  nondelegation  doctrine  in  England.  And  as 
the  English  separation  of  powers  system  is  indistinguishable  from  our  system,  their 
interpretation  of  the  legislative  veto  should  be  given  weight  here.  Furthermore,  the 
Australian  Suoreme  Court,  interpreting  a  constitution  modeled  after  ours,  has  held  that 
the  legislature  can  delegate  its  power  per  se  and  found  it  unnecessary  to  develop  a 
nondelegation  doctrine.    He  believes  our  courts  should  follow  these  precedents. 
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Congressman  Pashayan  believed  that  the  making  of  regulations  is  really  the 
making  of  law.  The  real  issue  is  accountability,  which  can  only  be  solved  by  making 
elected  officals  accountable  through  the  legislative  veto.  He  feel  that  Congress  should 
have  conceded  the  Chadha  case,  but  because  of  Congress'  concern  with  war  powers,  it 
took  an  overbroad  aporoach.  Its  briefs  and  arguments  should  have  more  carefuUy 
deUneated  between  impermissible  veto  of  executive  functions  and  permissible  veto  of 
delegated  rulemaking  actions  by  administrative  agencies. 

Congresman  Pashayan  concluded  by  summarizing  Congress'  reaction.  He  beUeves 
that  Congress  feels  the  elimination  of  the  legislative  veto  is  a  chaUenge  to  its  power  as 
an  institution  and  that  there  are  suggestions  floating  to  rework  the  scheme.  For  example, 
although  unsure  whether  the  Supreme  Court  will  involve  itself  in  internal  Congressional 
procedure,  Congress  may  consider  changing  its  rules  to  allow  a  point  of  order  to  lie 
against  any  appropriation  for  the  making  or  carrying  out  of  any  regulations  disapproved 
of. 

In  a  general  discussion,  the  following  issues  were  raised: 

—Mr.  Morrison  stated  that  although  a  constitutional  amendment  is  possible 
(several  states  do  have  constitutionally  created  legislative  vetoes)  it  is  unlikely. 

—Congressman  Pashayan  suggested  the  possibility  of  granting  standing  to 
Congress  to  challenge  agency  action  as  ultra  vires.  He  also  believes  that  the  legislative 
veto'was  valuable  because  it  encouraged  informal  talks  among  Congressional  and  agency 
staffs  prior  to  the  vote. 

—It  was  suggested  that  the  reason  our  courts  have  held  differently  from  the 
English  courts  may  be  a  direct  reaction  and  rejection  of  the  English  scheme  after  the 
revolution. 

—Since  the  Chadha  decision  makes  no  distinction  between  executive  and 
independent  agencies,  one  commenter  suggested  that  in  reality,  the  decision  will  bolster 
OMB  power  to  oversee  the  rules  of  independent  agencies.  Mr.  Morrison  believes  the 
Supreme  Court  made  no  distinction  because  it  focused  on  the  nature  of  the  act  of 
Congress  (i.e.,  overstepping  Constitutional  authority)  not  on  the  structure  of  the 
agency.  He  thinks  the  only  practical  difference  between  executive  and  independent 
agencies  is  in  the  appointment  process.  Independent  commissioners  cannot  be  fired.  He 
suggested  that  Congress  had  the  power  to  further  eliminate  the  distinction  by  making 
independent  agency  decisions  subject  to  Presidential  override  or  by  insulating  executive 
agencies  from  such  override. 

—The  Bumpers  Amendment  or  other  suggestions  involving  judicial  review  involve 
slippery  concepts.  Mr.  Morrison  beUeves  that  reversing  the  presumption  of  deference  to 
agency  expertise,  shifting  the  burden  of  going  forward  or  the  burden  of  persuasion,  or 
requiring  the  agency  to  demonstrate  that  its  decision  is  not  arbitrary,  might  change  the 
balance  in  judicial  review  but  wiU  have  little  practical  effect  because  courts  usually 
make  their  decisions  on  their  view  of  the  reasonableness  of  the  agency's  action. 

—California's  success  with  the  "siperagency"  concept  was  pointed  out. 
Congressman  Pashayan  finds  the  imposition  of  another  bureaucratic  level  to  be 
cumbersome  and  prefers  a  process  where  the  legislative  and  agency  staffs  develoo 
informal  lines  of  communication  to  review  the  decisions.  Mr.  Morrison  thinks 
California's  version  of  the  superagency  might  work,  if  it  does,  because  it  is  oart  of  the 
legislative  branch.  He  opposes  the  use  of  informal  communications,  believing  instead 
that  all  staff  interaction  should  be  part  of  the  public  record. 

—Both  Mr.  Morrison  and  Congressman  Pashayan  agree  that  in  the  future  Congress 
will  restrict  its  delegation  of  authority  (e.g.,  over  federal  pay,  reorganizations,  arms 
sales)  and  will  limit  the  subjects  of  agency  rulemakings. 
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This  report  lists  legislative  veto  statues  that  do  and  do  not  have 
separability  clauses.  For  each  statute  the  report  states  the  public 
law  number  (P.L.  No.),  the  citation  (Cite)  of  the  legislative  veto  pro- 
vision in  the  United  States  Code  or ,  if  uncodified ,  to  the  page  of  the 
Statutes-at-Large  (Stat.)  v*»ere  the  statute  begins,  the  popular  name, 
and  the  section  number  (Section)  of  the  separability  clause  in  the  public 
law.   The  "Compilation  of  Currently  Effective  Statutes  That  Contain 
Legislative  Veto  Provisions,"  revised  edition,  November  4,  1983,  prepared 
by  the  Office  of  Legal  Counsel,  Department  of  Justice,  was  used  as  the 
master  list  of  all  legislative  veto  provisions. 

Statutes  with  Separability  Clauses 

This  section  includes  statutes  that  have  separability  clauses  thenf 
selves  as  well  as  those  that  amend  earlier  acts.   While  an  amendatory 
statute  may  not  itself  have  a  separability  clause.  It  is  placed  here 
if  the  statute  It  amends  has  such  a  clause;  the  clause  applies  to  the 
later  statute  by  Implication.   Acts  that  amend  more  than  one  statute 
are  Included  here  if  any  one  of  the  amended  statutes  has  a  separability 
clause . 
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P.L.  No. 

Cite 

Popular  Name 

Section 

P«l>.   Res.    76- 

-54 

22   O.S.C.    sec.    441 

Neutrality  Act  of   1939 

17 

80-402 

22  H.S.C.    sec.   1431 
note 

U.S.    Information  and 
Educational   Exchange 
Act  of   1948 

1010 

81-774 

SO  n.S.C.   app. 
sec.   2166(b) 

Defense    Production  Act 

714 

82-51 

50   U.S.C.    app. 
sec.    454(k) 

Dnlversal  Military  Training 
and    Service  Amendments   of 
1951 

5 

82-414 

8   U.S.C.    sec. 

Iimigratlon  and   Nationality 

406 

(an ended  by 

1254(c) 

Act  of   1952 

87-885) 

83-703 

42   O.S.C.    sees. 

Atomic  Energy  Act   of    1954 

281 

( amended  by 

2071,    2091,    2153(c) 

85-479,    85-681, 

i   (d),    2204 

93-485) 

85-79  42   O.S.C.    sec.   2078 

(amended  by   88-489) 


Atomic   Energy  Act   of    1957 


(This   act    amends   P-L.    83-703,    the   Atomic    Energy  Act   of    1954,    which   has 
a   separability  clause.) 


87-794 


88-489 


Trade   Expansion  Act   of    1962 
42   O.S.C.    sec.   2201  Atomic   Energy  Act   of    1964 


19  U.S.C.    sec 
1981(a) 


404 


(This   act   amends   P.  L.    83-703,    the  Atomic   Energy  Act  of    1954,   which 
has   a   separability   clause  •) 

90-620    (aaended  by  44   U.S.C.    sees.    312,        Enactment  of  Title  44, 

95-19)  501-517  U.S.    Code,    "Public    Printing 

and   Documents" 

91_379  50  O.S.C.    app.    sec.  Defense   Production  Act   Amend- 

2168(h)(3)  ments,    1970 

(This   act   amends   P.L.    81-774,   the  Defense   Production  Act,   which  has 
a   separability  clause  .) 


93-148 


93-153 


93-236 


50  O.S.C.      1544(c)  Har   Powers/Resolution 


30   O.S.C.    sec.    185(u)      Trans-Alaska   Pipeline 
Authorization  Act 

45   O.S.C.    sec.    718  Regional   Rail   Reorganization 

Act   of    1973 


42  O.S.C.    sec. 
2074(a) 


Atomic   Energy  Act   Amendments 
of    1974 


93-377 
(amended    by 
93-485) 

(This  act   amends  P.L.    93-703,    the   Atomic  Energy  Act  of    1954,    which 
has  a   separability   clause.) 

93-618  19  O.S.C.    sees. 

2253(c),    2432. 
2434,    2435,    2437 


Trade   Act  of    1974 


2(f) 


411 


604 


605 
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P.L.  No.  Cite  Popular  Name  Sectlop 

94-88  42   U.S.C.    sec.    602  Amendments   to    Social   Security 

Act   Child   Support   Provisions 

(This   act    amends   chapter   531,    P.L.    271,    74th  Congress,    Ist   Session,    the 

Social    Security   Act,    approved   on   August    14,    1935,    which   has   a   separability   clause). 

94-579  43  U.S.C.    sees.  Federal   Land   Policy  and  707 

1712(e)(2),    1713(c),  Management   Act   of    1976 

1714(c)    (1),   (e), 
&   (1)(2) 

95-216  42    U.S.C.    sec.   433(e)        Social   Security  Act   Amendments   of 

1977 

(This   act    amends   chapter   531,    P.L.    271,    74th  Congress,    Ist    Session,    the 

Social  Security  Act,   approved   on  August   14,    1935,    which  has  a  separability  clause). 

95-223  50  U.S.C.    sec.  International  Emergency  208 

1706(b)  Economic  Powers  Act 

95-242  22  O.S.C.    sec.    3223(f)     Nuclear  Nonprollferatlon  Act 

42   U.S.C.    sees.  of   1978 

2153(c)   &  (d),    2155(b), 
2157(b),   2158,    2160(f) 

(The  portion  of  this   act  codified  in  title  42   amends  P.L.    83-703, 

the  Atomic  Energy  Act  of   1954,   which  has  a   separability  clause.) 

95-557  42   U.S.C.    sec.    3535(o)      Housing   and   Coumunity   Develop- 

ment  Amendments   of    1978 

(This   act    amends   P.L.    89-174,    the   Department   of   Housing   and   Urban 

Development  Act,   which  has  a   separability  clause.) 

96-88  20  U.S.C.    sec.    3474  Department  of   Education  505 

Organization  Act 

96-252  15  O.S.C.    sec.    57 a-1  Federal  Trade  Commission 

Improvements  Act 

(This  act   amends  chapter  311,   P.L.    203,    63rd   Congress,   2d   Session, 

the   Federal   Trade   Commission  Act   of    1914.      A  separability  clause  was  added 

to   tte   1914  act  by  chapter  49,   P.L.    447,    75th  Congress,   3d   Session,   the 

Federal  Trade  Commission  Amendments,   on  March   21,    1938.) 

96-294  50  U.S.C.    app.  Energy   Security  Act,    Defense 

sees.    2091(e)(1)  Production  Act   Amendments   of 

(B),    2095,    2096,  1980    (Title   50   U.S.C),    U.S. 

42    U.S.C.    sees.        ,  Synthetic   Fuel   Corporation 

8722(d)(2)    &   (3),  Act   of    1980   (title   42   U.S.C), 

9737,    8741(d),  and  amending  Energy  Policy 

9779,    6240  and   Conservation   Act    (42 

U.S.C    sec.    6240) 

(The   portion  of   this   act  codified   in  title   50    amends   P.L.    81-774, 

the  Defense  Production  Act,  which  has  a   separability  clause.) 

96-515  16   U.S.C    sec.    4702-6        National   Historic   Preservation  308 

Act   Amendments   of    1980 
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P.L .  Mo.  Cite  Popular  Name  Section 

96-539  7   O.S.C.    aec.    136w  Federal    Insecticide,    Fungicide 

and  Rodentlclde  Extension  Act, 
1980 

(This  act   amends  chapter  125,   P.L.    102,    80th  Congress,    1st   Session, 
the   Federal   Insecticide,   Fungicide  and  Redentlclde  Act,  approved  on  June  25, 
1947.      A  separability  clause  vas  added  to  the   1947    act  by  P.L.    92-516,   the 
Federal  Environmental   Pesticide  Control  Act  of   1972.) 

97-35  15  O.S.C.    sees.    1204  Omnibus  Budget  Reconciliation 

1276,    2083  Act  of    1981:      Consumer  Product 

20  O.S.C.    sec.    1078  Safety  Amendments  of   1981 

23   O.S.C.    sec.   402(J)         (title   15  O.S.C),   Post   Secondary 
45  O.S.C.    sees.    761,  Student  Assistance  Amendments  of 

767.    564(c)(3)  1981    (title  20  O.S.C),   .\mendment 

to  Highway  Safety  Programs 
(title   23),  O.S.C.   Rail   Passenger 
Service  Act  (title  45  O.S.C.) 

(The   portion  of   this   act  codified   In  title  45    amends  P.L.    93-236,    the 

Regional   Rail   Reorganization  Act  of   1973,   which  has  a  separability  clause.) 

97-88  16  U.S-C.    sec.    3443  Agriculture  and  Food  Act  of  1719 

1981 


Statutes  without  Separability  Clauses 


The    following   legislative  veto  statutes  do  not  have  separability 
clauses : 

P  .L.  Ko.  Cite  Popular  Name 

72-240  25   O.S.C.    sec.   386a  Act  of  July  1,    1932 

79-649  10  O.S.C.    sees.    7308,        Disposal  of  Surplus  Vessels 

7545  and  Other  Naval  Property 

80-395  50  O.S.C.   app.    sec.  Taft  Antl-Inflatlon  Law 

1917 

81-60  50   O.S.C.    sec.   502  Long  Range  Proving  Ground   for 

Guided  Missiles,    1948 

81-451  43  O.S.C.    sec.    504  Act  to  Expedite  the  Rehabilita- 

tion of   Federal   Reclamation 
Projects . 

83-205  50  O.S.C.   app.   S  Rubber  Producing  Facilities 

I941g  Disposal  Act  of   1953 

84-S7S  42  O.S.C.    sec.   505  Act   to  Facilitate   the 

Construction  of   Drainage 
Works  ,   etc . 

85-316  8  O.S.C    aec.    1255Kc)     Innlgratlon  and   Nationality 

Act   taendaents 

85-599  10  O.S.C.   sec.  125  Defense  Reorganization  Act 

of    1959 


1107 


P.L.  No. 


Cite 


Popular  Name 


86-249 
87-195 

97-279 

87-283 
87-297 
87-639 
88-643 


90-206   ( amended 
by  95-19) 

90-629  (amended 
by  93-559,    94-329 
95-92,    96-533, 
97-113) 


40   U.S.C.    sec.    610 

22  U.S.C.    sees. 
2304(c)(3),    2314(g) 
(4)(B),   2367,    2429(b) 
(2),    2429(a) 

25   U.S.C.    sec.   15 


25   U.S.C.    sec.  165 

22  U.S.C.    sec.  2587(b) 

16  U.S.C.    sec.  1009 

50  U.S.C.    sec.  403 
note 

2   U.S.C.    359 


22  U.S.C.    sees. 
2753(d)    (2)   (B). 
2755(d)    (2),    2776(b), 
2776(c)    (2),   2796b 


Public    Buildings   Act   of    1959 

Foreign  Assistance  Act   of    1961, 
as   amended 


Government-Owned   Utilities 
Used    for   Bureau  of    Indian 
Affairs 

Restoration  of    Indian   Tribes 
of   Unclaimed   Payments,    1961 

Arms   Control   and    Disarmament   Act 
of    1961 

Amendment   to   Watershed    Protec- 
tion and   Flood   Prevention  Act 

Central    Intelligence   Agency 
Retirement   Act   of    1964    for 
Certain  Eiaployees 

Postal  Revenue  and   Federal 
Salary  Act  of   1967 

Arms   Export   Control   Act  ,   as 
amended 


91-230 


91-656 


92-313 


92-520 


93-134   ( amended 
by  97-164,    87- 
458) 

93-155 


93-197 
93-198 

93-251 
93-320 

93-344 


20  U.S.C.    sec. 
1233g  (b) 

5  U.S.C.    sec.    5305 

40  U.S.C.    sec.    606(d) 


40  U.S.C.    sec.    616(d) 
(A) 

25  U.S.C.    sees. 
1402(3),    1405 


50  U.S.C.  sec.  1431, 
50  U.S.C.  app.  sees. 
468,  2092,  10  U.S.C. 
sec.    2307 


Elementary  and   Secondary 
Education  Assistance   Program 
Expansion 

Federal    Pay   Comparability 
Act   of    1970 

Public   Building  Amendments 
of    1972 

Dwight   D.    Eisenhower  Memorial 
Bicentennial   Civic   Center   Act 

Indian   Claims    Judgment   Funds   Act 


Department   of  Defense  Appropria- 
tion Authorization   Act,    1974 


25   U.S.C.    sec.   903(b)        Menominee  Restoration  Act 


Uncodified 
87  Stat.   774 


33  U.S.C.  sec.  579 

42  U.S.C.  sec. 
1598(a) 

2  U.S.C.  sec.  684 


District  of  Columbia  Self- 
Government  and  Governmental 
Reorganization  Act 

Water  Resources  Development 
Act  of  1974 

Imperial  Dam  Project  Modifica- 
tions— Colorado  River  Basin 
Salinity  Control  Act 

Congressional  Budget  ami  Impound- 
ment Control  Act  of  1974 
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P.l,.  No. 


Cite 


Popular  Nane 


93-365 


93-378 


30  U.S.C.    app.    sec. 
2403-1 (c) 


16  U.S.C.    sec.    1606 


Export   Administration   Act, 
amended   by  Department   of   Defense 
Appropriation  Authorization  Act, 
1975 

Forest   and   Rangeland    Renewable 
Resources   Planning   Act   of    1974 


93-380    (amended 
by   94-142,    94-482, 
96-374,    97-35) 

93-435 


20  n.S.C.    sees. 
1232(b)    (2)   (B)   & 
(d)-(g) 

48   n.S.C.    sec.   1705(c) 


Education  Amendments   of    1974 


Conveyance  of   Submerged   I^nds 
to   Guam,    Virgin   Islands,   and 
American  Samoa 


93-443   ( amended 
by  94-283) 

93-492 


93-526 
93-577 


2   n.S.C.    sec.    438(d)  , 
26   n.S.C.    sees.    9009 
(c),    9039(c) 

15  U.S.C.    sec. 
1410b(b)    (3)   (B)   & 

CC) 

44   U.S.C.    sec.   5911 


42  U.S.C.    sec.    5911 


Federal   Election  Campaign 
Act   Amendments   of    1974 


Motor  Vehicle   and   Schoolbus 
Safety  Amendments  of    1974 


Presidential   Recordings  and 
Materials   Preservation  Act 

Federal   Nonnuclear   Energy 
Research  and   Development 
Act   of    1974 


93-595 
93-646 


28  U.S.C.    sec.    2076 
12   U.S.C.    sec.    635e 


Federal  Rules  of  Evidence 

Export-Import  Bank  Amendments 
of    1974 


94-UO 


94-161 


94-163 


94-258 


94-75 


95-238 


22  U.S.C.    sec.    2441 
note 

22   U.S.C.    sees.   2151a, 
2151n 

42   U.S.C.    sees. 
6239(a)    &  (e), 
6261(d)    (2),    6261(b) 
4   (d)    (1), 

15  U.S.C.    sec.   2002(a) 
(4)    i   (5) 

10  U.S.C.    sec. 
7422(c)(2)(C) 


94-280 

23   U.S.C.    sec. 
104(b)(5)(A) 

94-286    (aa 

ended 

10  U.S.C.    sec. 

673b 

by   96-584, 

97-295) 

94-412 

50  n.S.C.    see. 

1622 

94-578 

16  n.S.C.    sec. 

251g 

33  n.S.C.    sec.    1602(d) 


22   n.S.C.    sec.    3224a 
42   n.S.C.    sec.    5919(m) 


H.J.    Res.    638 


International   Development   and 
Food   Assistance  Act  of    1975 

Energy  Policy  and   Conservation 
Act 


Motor  Vehicle   Information  and   Cost 
Savings  Act 

Naval   Petroleum  Reserves   Production 
Act   of    1976 

Federal  Aid   Highway  Act   of    1976 


Amendments   to  Chapter  38    of   Title 
10,   United   States   Code 


National  Biergencies  Act 

Olympic   National   Park- 
Authority  to  Accept    Land 

International    Navigational 
Rules   Act   of    1977 

Department  of   Energy   Act   of 
1978— Civilian  Applications 
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P.L.   No. 


Cite 


Popular  Name 


95-319 


15   D.S.C.    sec.    2082(c) 
(2)    (D)    (iv) 


Eaiergency   Interim  Consumer 
Product   Safety  Standard  Act 
of    1978 


95-372 

95-405 
95-454 

95-504 
95-557 

95-561 

95-621 

95-625 
96-72 

96-122 
96-151 


43  U.S.C.   sees.    1337(a) 
(4).   135(c) 

7   n.S.C.    sec.    16a 

5  O.S.C.    sec.    3131   note 

49   U.S.C.    sec.    1552(f) 
42   U.S.C.    sec.    3535 


25  D.S.C.  sec.  2018, 
20  n.S.C.  sees.  927, 
1221-3(e) 

15  U.S.C.  sees.  3332, 
3342(c),  3346(d)  (2). 
3417 

Uncodified 

92  Stat.    3467 

50   U.S.C.    app.    sees. 
2406(d)    (2)   (B), 
2406(g)    (3) 

Uncodified 

93  Stat.    867 

38  O.S.C.    sec.   219   note 


Outer   Continental   Shelf   Lands 
Act   Amendments   of    1978 

Futures   Trading  Act  of   1978 

Civil    Service  Reform   Act   of 
1978 

Airline   Dergulatlon   Act   of    1978 

Housing   and   Community  Develop- 
ment Amendments  of   1978 

Education  Amendments  of    1978 


Natural   Gas   Policy  Act  of    1978 


National  Parks  and  Recreational 
Act  of    1978 

Export  Admlnstratlon  Act  of    1979 


District   of  Columbia  Retirement 
Reform   Act 

Veteran'  s  Health  Program 
Extension  and    Improvements 
Act  of    1979 


96-164 


96-187 


96-332 


Uncodified 
93  Statr.   1267 


2  U.S.C.    sec.    438(d) 
(2) 

16  U.S.C.    sec.    1432(b) 
(2) 


Department   of   Energy   National 
Security  and  Military  Applica- 
tions  of    Nuclear   Energy   Authori- 
zation Act   of    1930 

Federal   Election   Canpalgn   Act 
Amendments   of    1979 

Marine    Protection,    Research, 
and    Sanctuaries  Act   Amendments 
of    1980 


96-364 


96-374   (amended 
by  97-35) 

96-464 


29   U.S.C.    sec.    1322(a) 


20  U.S.C.    sec.    1463a 


16   U.S.C.    sec.   1463a 


Multiemployer    Pension   Plan 
Amendments   Act   of    1980 

Education   Amendments   of    1980 


Coastal    Zone  Management   Improve- 
ments  Act   of    1980 


96-487 


96-510 


96-540 


43  U.S.C.    sec.    1635(j) 
(5) 

42  O.S.C.    sec.    9655 


Uncodified 
94   Stat.   3197 


Alaskan  National   Interest   Lands 
Conservation  Act 

Comprehensive    Envlronaental 
Response,   Compensation  and 
Liability  Act  of   1980 

Dempartment   of   Energy   National 
Security  and  Military  Applica- 
tions of   Nuclear  Energy  Authori- 
zation  Act   of    1981 
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P.L.   No. 


Cite 


Popular  Wt 


96-592 
97-86 

97-88 


12  U.S.C.    sees.    2121 
10  U.S.C.    sec.   2382(b) 


Dncodlfled 
95   Stat.    1135 


Farm   Credit  Act  Amendments  of    1980 

Department   of   Defense   Authoriza- 
tion  Act,    1982 

Energy  and  Water   Development 
Appropriations  Act,    1982 


97-90 


97-100 


97-121 


97-125 


97-214 


97-216 


97-252 


97-272 


97-301 


97-324 


97-369 


97-377 


97-378 


97-394 


97-415 


97-425 


97-449 


98-45 


Uncodified 
95  Stat.    1163 


Uncodified 
95  Stat.   1391 

Uncodified 
95  Stat.    121 


8  O.S.C.    sec.    814(e) 


10  U.S.C.  sees.  2676, 
2803,  2854 

Uncodified 
%  Stat.  180 

10  O.S.C.  sec.  139(e) 
(3) 

Uncodified 
%  Stat.  744 


22  U.S.C.  sees.  1078, 
1089 

Uncodified 
%  Stat.  1597 

Uncodified 
96  Stat.  1765 


Uncodified 
%  Stat.  1830 

Uncodified 
%  Stat.  1925 

Uncodified 
96  Stat.  1966 

Uncodified 
96  Stat.  2067 

42  U.S.C.  sec. 
10222(a)  (4) 

49  U.S.C.  sec.  334 


Uncodified 
97  Stat.  219 


Department  of  Energy  National 
Security  and  Military  Applications 
of  Nuclear  Energy  Authorization 
Act  of  1982 

Appropriations — Department  of 
the  Interior — Fiscal  Year  1982 

Foreign  Assistance  and  Related 
Programs  Appropriations  Act, 
1982 

Union  Station  Redevelopment  Act 
of  1981 

Military  Construction  Codification 
Act 

Urgent  Supplemental  Appropriations 
Act  for  Fiscal  Year  1982 

Department  of  Defense  Authorization 
Act  1983 

Department  of  Housing  and  Urban 
Development — Independent  Agencies 
Appropriation  Act,  1983 

Student  Financial  Assistance 
Technical  Amendments  Act  of  1982 

National  Aeronautics  and  Space 
Adminslstration  Act,  1983 

Department  of  Transportation 

and  Related  Agencies  Appropriations 

Act,  1983 

Further  Continuing  Appropriations 
Act,  1983 

District  of  Columbia  Appropriations 
Act,  1983 

Department  of  the  Interior  and  Related 
Agencies  Appropriations  Act,  1983 

Nuclear  Regulatory  Commission 
Authorization  Act,  1983 

Nuclear  Uaste  Policy  Act  of 
1982 

Revisions  of  Title  49, 
United  States  Code 

Department  of  Housing  and  Urban 
Development — Independent  Agencies 
Appropriation,  1984 


nil 


P  .L .  Ho. 


Cite 


Popular  Same 


98-50 


98-52 


98-63 


98-67 


98-78 


98-94 


98-141 


Uncodified 
97    Stat.    247 

Uncodified 
97   Stat.    281 


Uncodified 
97   Stat.   301 

Uncodified 
97   Stat.   369 

Uncodified 
97   Stat   453 


Uncodified 
97   Stat.    614 


40  U.S.C.  sec.  871 


Energy  And  Water  Development 
Appropriation  Act,  1984 

National  Aeronautics  and  Space 
Administration  Authorization 
Act.  1984 

Supplanental  Appropriations 
Act,  1983 

Caribbean  Basin  Economic  Re- 
covery Act 

Department  of  Transportation 
and  Related  Agencies  Appro- 
priation Act,  1984 

Department  of  Defense  Authoriza- 
tion, 1984 

Public  Lands  and  National  Parks 
Act  of  1983 

Thomas  (/.    Nicola 
Legislative  Attorney 
American  law  Division 
April  25.  1984 
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Washington,  D.C.     20540 


Congressional  Research  Service 
The  Library  of  Congress 


May  8,  1984 


TO      :   Honorable  Claude  Pepper,  Chairman 
House  Rules  Commltcee 

Attention:   Andrea  Boiling 

FROM    :   American  Law  Division 

SUBJECT:   Legislative  Veto  Litigation  Since  Chadha 


The  sweeping  nature  of  the  Supreme  Court's  landmark  decision  in  Immigration 
and  Naturalization  Service  v.  Chadha,  462  U.S.      ,  103  S.  Ct.  2764  (1983),  de- 
claring the  legislative  veto  device  unconstitutional,  has  spawned  a  flood  of  liti- 
gation.  The  challenges  have  raised  questions  as  to  the  applicability  of  the  Chadha 
rationale  in  particular  circumstances,  whether  a  provision  found  unconstitutional 
is  severable  from  the  statutory  scheme,  and  whether  the  invalidity  of  a  veto  pro- 
vision is  to  be  given  retroactive  effect. 

The  area  which  has  produced  the  largest  volume  of  court  decisions  involves  the 
one-House  veto  provision  in  the  Reorganization  Act  of  1977,  5  U.S.C.  901  et  seq., 
under  which  enforcement  authority  under  the  Age  Discrimination  in  Employment  Act 
(ADEA)  and  the  Equal  Employment  Act  (EPA)  was  transferred  from  the  Department  of 
Labor  to  the  Equal  Employment  Opportunity  Commission  (EEOC).   See  Reorganization 
Plan  No.  1  of  1978,  43  F.R.  19807,  92  Stat.  3781  (1978).   All  courts  which  have 
considered  the  issue  have  found  the  veto  provision  unconstitutional.   Where  the 
courts  have  differed  is  over  the  question  of  its  severability  and  the  retroactive 
effect  of  its  invalidity.   The  vast  majority  of  decisions  (11)  have  held  that  the 
veto  provision  to  be  severable  from  the  rest  of  the  Act  and  that  the  EEOC  may 

enforce  the  powers  given  it  under  the  reorganization  plan.     They  have  also  held 
that  subsequent  congressional  actions,  i.e.,  the  passage  of  appropriations  mea- 
sures have  ratified  past  Commission  enforcement  actions.   See  EEOC  v.  Hernando  Bank, 


y   The  implication  of  this  holding  is  that  the  President  Is  free  to  unilater- 
ally effect  reorganizations  of  government  agencies.   However,  authority  to  act  under 
the  Reorganization  Act  expired  in  April  1981  and  has  not  been  revived. 
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724  F.2d  1188  (5th  Clr.  198A);  EEOC  v.  State  of  New  York,  34  FEP  Cases  379  (N.D. 
N.Y.  1984);  EEOC  v.  Radio  Honcfiomery.  Inc..  34  FEP  Cases  378  (W.D.Va.  1984);  EEOC 
V.  Old  Dominion  Frelgtit  Lines,  Inc.,  34  FEP  Cases  377  (M.D.  N.C.  1984);  EEOC  v.  Pan 
American  World  Airways.  34  FEP  Cases  321  (N.D.  Cal.  1984);  EEOC  v.  Chrysler 
Corp.,  33  FEP  Cases  1838  (E.D.  Mich.  1984);  EEOC  v.  El  Paso  Natural  Gas  Co..  33 
FEP  Cases  1837  (W.D.Texas  1984);  EEOC  v.  Cudahy  Foods  Co.,  33  FEP  Cases  1836  (W. 
D.  Wash.  1983);  EEOC  v.  City  of  Memphis,  33  FEP  Cases  1089  (W.D.  Tenn.  1983); 
EEOC  V.  Jackon  County,  33  FEP  Cases  963  (W.D.  Mo.  1983);  Muller  Optical  Co.  v. 
EEOC,  574  F.  Supp.  946  (W.D.  Tenn.  1983).   Two  courts  have  held  that  the  provi- 
sion is  not  severable  and  that  the  Commission  lacks  enforcement  authority.   EEOC 
V.  Westinghouse  Electric  Corp.,  33  FEP  Cases  1232  (W.D.  Pa.  1984);  EEOC  v.  Allstate 
Insurance  Co.,  570  F.  Supp.  1224  (S.D.  Miss.  1983),  appeal  docketed,  52  U.S.L.W. 
3512  (U.S.  Dec.  15,  1983).   One  court  has  refused  to  rule  on  the  matter.   EEOC 
V.  Pan  American  World  Airways,  576  F.  Supp.  1530  (S.D.  NY  1984). 

In  Allen  v.  Carmen,  Civil  Action  No.  83-3099,  D.D.C.,  December  30,  1983,  (per 
Hogan,  J.),  the  district  court  declared  the  one-House  veto  provision  of  the  Presi- 
dential Recording  and  Materials  Preservation  Act,  44  U.S.C.  2107  note  (1976)  uncon- 

y 

stitutional  and  the  rules  promulgated  under  that  provision  to  be  invalid.    It 
also  found  the  veto  provision  to  be  severable  from  the  statutory  scheme,  thereby 
allowing  the  Administrator  of  the  General  Services  Administration  to  promulgate 
new  regulations.  The  new  regulations  must  be  reported  to  the  Congress  but  they 
are  no  longer  subject  to  one-House  disapproval. 

Two  decisions  have  been  rendered  by  the  Superior  Court  of  the  District  of 
Columbia  upholding  the  one-House  veto  provision  of  the  District  of  Columbia  Self- 
Government  and  Governmental  Reorganization  Act,  D.C.  Code  1-233  (c)(2).   United 
States  V.  Mcintosh,  Criminal  No.  F.  4892-83,  March  28,  1984;  and  United  States  v. 
Langley,  Criminal  No.  F.366  6-82,  March  28,  1984.   Both  cases  involved  prosecu- 
tions under  the  District's  criminal  code  provisions  dealing  with  rape.  Those  pro- 
visions were  putatively  superceded  by  passage  of  the  Sexual  Assault  Reform  Act  of 
1981  which  was  vetoed  by  the  House  of  Representatives.   Defendants  claimed  that 
under  Chadha  the  veto  of  the  1981  law  was  unconstitutional  and  that  they  should  be 
tried  under  that  law  and  not  the  law  (which  contains  more  stringent  penalties) 
which  the  D.C.  Council  sought  to  supercede.   The  courts'  rejected  the  contention, 
holding  that  Chadha  does  not  apply  to  Congress'  authority  under  Article  I,  section 
8,  clause  17  over  the  District  of  Columbia.   Separation  of  powers  principles,  they 
reasoned,  do  not  apply  to  Congress'  relation  to  the  District.   Congress'  power  over 


'Ij   Three  sets  of  regulations  were  vetoed  by  the  Congress  before  those  being 
challenged  were  allowed  to  go  into  effect. 
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the  District  Is  like  that  of  a  state  to  a  local  government  and  thus  encompasses  the 
full  authority  of  government,  including  necessarily,  the  executive  and  judicial  pow- 
ers as  well  as  the  legislative.   Congress  is  therefore  not  required  to  establish  a 
local  government  for  the  district  which  embodies  the  separation  of  powers  principles 
of  the  national  government.   The  cases  are  now  on  appeal  to  the  District  of  Columbia 
Court  of  Appeals. 

Another  case  raising  a  different  facet  of  the  problem  arose  in  the  United  States 
Court  of  Claims.   City  of  Alexandria  v.  United  States,  3  Ct.  CI.  667  (1983),  involved 
the  sale  of  surplus  federal  property  pursuant  to  the  Federal  Property  and 
Administrative  Services  Act,  40  U.S.C.  471  et  seq.  Section  484  (e)(6)  of  the 
statute  requires  that  in  the  case  of  disposal  by  negotiation  of  surplus  prop- 
erty having  a  fair  market  value  in  excess  of  §1000,  a  statement  of  the  circum- 
stances of  the  disposal  "be  transmitted  to  the  appropriate  committees  of  the  Con- 
gress in  advance  of  such  disposal...."   On  its  face,  then,  the  provision  merely 
requires  reporting,  a  permissible  requirement  under  Chadha.   However,  GSA  regu- 
lations provide  that  a  sale  is  to  be  consummated,  "[l]n  the  absence  of  adverse 
comment  by  an  appropriate  committee."   41  CFR  101-47 .305-12(f) .   The  court  de- 
clared section  484(e)(6)  unconstitutional.   It  pointed  to  the  agency  regulation 
as  a  "procedure  established  by  statute,  regulation,  and  practice. .. .whereby  one 
committee  of  one  House  of  Congress  can  intervene  in  and  stop  a  decision  of  the 
Executive  Branch  to  contract."  3  Ct.  CI.  at  675.   Elsewhere  the  court  held  that 
"the  practice  of  a  committee  of  the  House  of  Representatives  of  intervening  in 
and  stopping  negotiated  sales  of  surplus  property  proposed  by  the  GSA  is  an  un- 
constitutional invasion  of  the  separation  of  powers."  3  Ct.  CI  at  678  (empha- 
sis added). 

The  court's  decision  would  seem  to  be  a  significant  extension  of  the  Chadha 
rationale  in  that  there  is  no  statutory  compulsion  present  to  comply  with  a  legis- 
lative veto  In  this  case.   The  decision  is  now  on  appeal  to  the  Court  of  Appeals 
for  the  Federal  Circuit. 

The  City  of  Alexandria  ruling  may  be  contrasted  with  the  District  Court's  de- 
cision in  National  Wildlife  Federation  v.  Watt,  571  F.  Supp.  1145  (D.D.C.  1983). 
Under  scrutiny  was  a  statutory  provision  enabling  the  Senate  or  House  Interior  com- 
mittees to  direct  the  secretary  of  Interior  to  withhold  public  lands  for  sale  or 
lease.   43  U.S.C.  1714  (e)(1976).   The  Department  voluntarily  Incorporated  the  sta- 
tutory requirement  in  its  own  deparQnental  rules.   The  court,  evading  a  direct 
ruling  on  the  constitutionality  of  the  committee  veto,  held  that  the  Interior 
Department  had  to  obey  the  committee  directive  since  It  had  voluntarily  subject- 
ed Itself  to  the  limitation  on  its  freedom  of  action. 
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Finally,  most  recently,  the  Temporary  Energency  Court  of  Appeals  (TECA)  held 
that  it  was  not  deprived  of  jurisdiction  to  hear  appeals  of  oil  price  overcharge 
cases  even  though  the  legislative  veto  provisions  of  the  Economic  Stabilization 
Act  of  1970  and  the  Emergency  Petroleum  Allocation  Act — from  which  TECA  receives  Its 
authority  to  act — are  unconstitutional.   Gulf  Oil  Corp.  v.  Dyke  et  al.,  TECA  Nos. 
9-80,  9-81,  April  17,  1984.   The  court  held  that  the  veto  provisions  are  severable 
and  that  the  relevant  price  control  provisions  arc  "intact  and  operable."  TECA 
rejected  Gulf's  motion  to  dismiss  the  case  on  Jurlsdicclonal  grounds,  holding  that 
the  legislative  history  lacked  any  evidence  suggesting  that  Congress  would  not  have 
enacted  price  controls  absent  the  legislative  veto.   The  court  held  that  "the  hard- 
fought  compromise  between  the  executive  and  Congress  over  pricing  and  decontrol, 
which  Gulf  contends  demonstrates  the  inseverabllity  of  the  vetoes,  is  maintained 
after  severance." 

The  Impact  of  Chadha  on  the  ability  of  Congress  to  oversee  and  control  execu- 
tive agency  actions  is  not  confined  to  decisions  of  the  courts.  In  a  recent  opi- 
nion of  the  Department  of  Justice's  Office  of  Legal  Counsel  (OLC)  to  the  Office 
of  Management  and  Budget  (0MB),  OLC  expressed  the  view  that  the  authority  hereto- 
fore exercised  by  the  Joint  Committees  on  Printing  (JCP)  under  Title  44,  United 
States  Code,  over  the  federal  printing  establishment  was  invalid  under  Chadha  and 
that  Executive  departments  and  agencies  are  free  to  contract  for  their  printing 
needs  as  they  find  convenient.   The  Impact  of  this  opinion.  If  put  into  effect  by 
OMB  and  the  agencies,  would  be  to  confine  JCP's  authority  to  the  printing  needs  of 
the  Congress  or  closely  related  matters. 

Copies  of  most  of  the  decisions  referred  to  above  are  attached  for  your 

1' 
perusal.     We  are  certain  that  many  other  cases  now  In  the  process  of  litiga- 
tion, but  not  yet  decided,  have  had  Chadha  Issues  raised  lj^,,iJigim___We  will  bring 
them  to  your  attention  as  we  become  aware  of 


Morton  Rosenbe 
Specialist  in 

American  Public  Law 
May  8,  1984 


3/  We  have  not  included  most  of  the  EEOC  decisions  as  they  are  essentially 
summary  and  repetitious. 
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EQUAL  EMPLOYMENT  OPPORTUNI- 
TY COMMISSION.  Plaintiff- Appel- 
lant Cross  Appellee. 

V. 

The  HERNANDO  BANK.  INC.,  Defend- 
ant-Appellee Cross  Appellant 

No.  82-4298. 

United  States  Court  of  Appeals. 
Fifth  Circuit 


Feb.  13,  1984. 


Ek]ual  Employment  Opportunity  Com- 
mission sued  bank  under  Equal  Pay  Act 
and  Civil  Rights  Act  claiming  sex  discrimi- 
nation in  pay  of  female  assistant  cashiers. 
The  United  States  District  Court  for  the 
Northern  District  of  Mississippi,  L.T.  Sen- 
ter,  Jr.,  Chief  Judge,  rendered  summary 
judgment  dismissing  the  claims,  and  agen- 
cy appealed.  The  Court  of  Appeals,  Politz, 
Circuit  Judge,  held  that  (1)  unconstitution- 
al one-house  legislative  veto  provision  of 
Reorganization  Act  of  19T7  is  severable; 
(2)  acting  under  the  Act  the  president  prop- 
erly transferred  authority  from  Secretary 
of  Labor  to  EEOC  to  enforce  the  Equal 
Pay  Act;  (3)  claims  were  not  barred  by 
limitations,  notvHthstanding  that  subject 
female  employees  were  listed  in  prayer  for 
relief  section  and  not  specifically  named  as 
plaintiffs;  (4)  agency  is  not  required  to 
conciliate  as  precondition  for  filing  suit;  (5) 
it  was  error  to  dismiss  on  basis  of  employ- 
ees' affidavit  that  they  were  not  aware  of 
sex  discrimination  and  did  not  authorize  the 
agency  to  represent  them. 

Reversed  and  remanded. 


1.  Statutes  «=64(2) 
United  States  *=29 

One-house  veto  decision  of  Reorganiza- 
tion Act  of  1977  is  unconstitutional,  but  is 
severable.    5  U.S.C.A.  §  906. 

2.  Statutes  «»«4(1) 

Ultimate  determination  of  severability 
of  an  invalid  provision  of  an  enactment  will 
rarely  turn  on  presence  or  absence  of  a 
severability  clause  as  relevant  test  is 
whether  Congress  would  have  enacted  re- 
mainder of  the  statute  absent  the  invalid 
provision. 

3.  Statutes  «=>«4(1) 

Mere  uncertainty  about  legislative  in- 
tent, i.e.,  whether  legislature  would  have 
enacted  remainder  of  act  absent  invalid 
provision,  is  not  determinative  of  severabili- 
ty issue. 

4.  United  States  «»29 

Reorganization  Act  of  1977  validly  del- 
egated to  the  president  legislative  authori- 
ty to  promulgate  executive  branch  reorga- 
nization plans.    5  U.S.C.A.  §§  901-912. 

5.  United  States  «=>29 

Since  president's  Reorganization  Plan 
No.  1  of  1978  conformed  to  substantive 
provision  of  Reorganization  Act  and  did  not 
transgress  any  limitations  imposed  by  Act, 
the  plan  was  enforceable  and  effected  a 
valid  transfer  of  governmental  authority  to 
enforce  the  Equal  Pay  Act  from  the  Secre- 
tary of  Labor  to  the  Ek]uai  Employment 
Opportunity  Commission.  Fair  Labor  Stan- 
dards Act  of  1938,  §  6(d).  as  amended.  29 
U.S.C.A.  §  206(d);  Reorganization  Plan  No. 
1  of  1978.  §  1  et  seq..  42  U.S.C.A. 
§  2000e-4  note;  5  U.S.C.A.  §  905. 


Synopsis.  Syllabi  «nH  Key  Numher  Cliu^sirication 
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6.  Labor  Relations  <s=3|477 

District  court  had  subject-matter  juris 
diction  of  Equal  Pay  Act  suit  brought  by 
Equal  Employment  Opportunity  Commis- 
sion alleging  that  defendant  bank  discrimi- 
nated against  several  of  its  female  employ- 
ees by  paying  them  less  than  it  paid  males 
for  performance  of  substantially  similar 
work.  Fair  l^bor  Standards  Act  of  1938, 
§§  16(c),  17.  as  amended,  29  U.S.C.A. 
§§  216(c),  217;   28  U.S.C.A.  §§  1331.  1345. 

7.  Labor  Relations  «=>1478 

Ek]ual  Employment  Opportunity  0)m- 
mission's  naming  of  three  female  assistant 
cashiers  at  defendant  bank  in  prayer  for 
relief  section  of  complaint  charging  sex 
discrimination  in  pay  in  violation  of  Equal 
Pay  Act  satisfied  the  "named  as  party" 
requirement  of  statute  defining  when  ac- 
tion commenced  for  limitations  purposes, 
as  did  reference  to  the  females  in  agency's 
answer  to  bank's  interrogatories,  notwith- 
standing that  the  employees  were  not  spe- 
cifically named  as  plaintiffs.  Fair  Labor 
Standards  Act  of  1938,  §  16(c),  as  amended. 
29  U.S.C.A.  §  216(c);  Portal-to- Portal  Act 
of  1947.  §  6,  29  U.S.C.A.  §  255. 

8.  Labor  Relations  <$=>1474 

Ek]ual  Employment  Opportunity  Com- 
mission is  not  required  to  conciliate  as  a 
precondition  to  filing  of  a  suit  to  enforce 
substantive  provisions  of  Equal  Pay  Act. 
Fair  Labor  Standards  Act  of  1938,  §§  6(d), 
16,  17,  as  amended,  29  U.S.C.A.  §§  206(d), 
216,  217. 

9.  Labor  Relations  «=>1471 

Affidavits  whereby  three  female  as- 
sistant bank  cashiers  named  in  Equal  Pay 
Act  complaint  filed  by  Equal  Employment 
Opportunity  Commission  stated  that  they 
were  not  aware  of  any  sex  discrimination 


and  did  not  desire  or  authorize  the  agency 
to  represent  them  in  the  action  were  not 
dispositive  of  the  factual  and  legal  issues 
involved  in  determining  whether  bank  paid 
male  employees  greater  amount  for  per- 
forming substantially  equal  work  and  it 
was  error  to  dismiss  action  on  basis  of  the 
affidavits.  Fair  Labor  Standards  Act  of 
1938,  §§  6(d),  16.  17,  as  amended.  29  U.S. 
C.A.  §§  206(d),  216,  217. 

.10.  Labor  Relations  «=>1333 

Operative  t-est  in  an  Equal  Pay  Act 
case  is  whether  a  woman  is  paid  less  for  a 
job  substantially  equal  to  a  man's  and  test 
relates  to  job  content  rather  than  to  job 
title  or  description  and  factored  into  the 
determination  are  such  diverse  considera- 
tions as  seniority  systems,  merit  systems, 
quantity  or  quality  of  work  activity 
schemes  and  differentials  based  on  any  fac- 
tor other  than  sex.  Fair  Labor  Standards 
Act  of  1938,  §§  6(dKl),  16(c),  17,  as  amend- 
ed, 29  U.S.C.A.  §§  206(dKl).  216(c),   217. 

n.  Federal  Civil  Procedure  «=2498 

Material  fact  issue  existed  whether 
bank  paid  male  employees  a  greater 
amount  for  performing  work  substantially 
similar  to  that  performed  by  female  em- 
ployees, precluding  summary  judgment  in 
Equal  Pay  Act  case.  Fair  Labor  Standards 
Act  of  1938,  §§  6(d)(1),  16(c),  17,  as  amend- 
ed,  29   U.S.C.A.   §§  206(dKl),   216(c),   217. 


Appeals  from  the  United  States  District 
Court  for  the  Northern  District  of  Missis- 
sippi. 

Before  CLARK.  Chief  Judge,  GOLD- 
BERG and  POLITZ,  Circuit  Judges. 
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POLITZ,  Circuit  Judge: 

The  Equal  Employment  Opportunity 
Commission  (EEOC)  brought  suit  against 
The  Hernando  Bank,  Inc.  under  the  Equal 
Pay  Act.  29  U.S.C.  §  206(d),  and  Title  VII 
of  the  Civil  Rights  Act  of  1964,  42  U.S.C. 
§§  2000e— 2000e-17,  alleging  that  the 
Bank  had  discriminated  against  several  of 
its  female  employees  on  the  basis  of  sex. 
Specifically,  the  EEOC  claimed  that  the 
Bank  paid  female  assistant  cashiers  less 
than  it  paid  male  assistant  cashiers  for  the 
performance  of  substantially  similar  work. 
The  EEOC  brought  its  Equal  Pay  Act 
claims  under  sections  16(c)  and  17  of  the 
Fair  Labor  Standards  Act,  29  U.S.C. 
§§  216(c),  217. 

The  Bank  moved  for  summary  judgment 
on  the  basis,  inter  alia,  of  identical  affida- 
vits executed  by  the  three  female  employ- 
ees named  in  the  EEOC's  initial  complaint 
The  affidavits  stated,  in  pertinent  part  "I 
am  not  aware  of  any  sex  discrimination  at 
Hernando  Bank,  therefore,  I  did  not  re- 
quest, do  not  desire,  nor  have  I  authorized 
the  Ekjual  Opportunity  (Commission  to  re- 
present me  in  the  foregoing  civil  action." 

Relying  heavily  upon  the  affidavits,  the 
district  court  entered  a  summary  judgment 
dismissing  all  of  the  EEOC's  claims.  The 
court  denied  the  Bank's  request  for  attor- 
neys' fees. 

The  EEOC  appeals  the  summary  judg- 
ment only  as  it  applies  to  the  three  female 
assistant  cashiers  named  in  its  original 
Equal  Pay  Act  complaint  It  does  not  ap- 
peal the  Title  Vll  summary  judgment.  The 
Bank  cross-appeals,  claiming  that  (1)  the 
EEOC  had  no  power  to  enforce  the  sub- 
stantive provisions  of  the  Equal  Pay  Act 
(2)  the  district  court  lacked  subject  matter 


jurisdiction,  and  (3)  the  district  court 
abused  its  discretion  in  denying  the  Bank's 
request  for  attorneys'  fees. 

This  appeal  presents  several  serious 
questions  of  far  reaching  consequences. 
Concluding  that  the  summary  judgment 
was  improvidently  granted,  we  reverse  and 
remand  for  further  proceedings. 

Authority  of  EEOC 

A  threshold  consideration,  anticipated  in 
Hernando  Bank's  brief,  is  precipitated  by 
the  intervening  decision  of  the  Supreme 

Court  in  INS  v.  Chadha,  —  U.S. ,  103 

set  2764,  77  L.Ed.2d  317  (1983).  In  Cha- 
dha, the  Supreme  Court  held  that  the  one- 
house  congressional  veto  provision  in 
§  244(cX2)  of  the  Immigration  and  Nation- 
ality Act,  8  U.S.C.  §  1254(cX2),  was  uncon- 
stitutional because  it  violated  the  doctrine 
of  separation  of  powers. 

Hernando  Bank  alleges  that  Chadha  re- 
quires us  to  hold  that  the  EEOC  had  no 
authority  to  enforce  the  substantive  provi- 
sions of  the  Equal  Pay  Act  Reorganiza- 
tion Plan  No.  1  of  1978,  43  Fed.Reg.  19807, 
92  Stat  3781,  reprinUd  in  [1978]  U.S.Code 
Cong.  &  Admin.News  9795-9800,  which 
was  promulgated  under  the  authority  dele- 
gated to  the  President  by  the  Reorganiza- 
tion Act  of  1977,  5  U.S.C.  §§  901-12,  trans- 
ferred the  federal  government's  authority 
to  enforce  the  Ek]ual  Pay  Act  from  the 
Secretary  of  Labor  to  the  EEOC.  Hernan- 
do Bank  argues  that  the  Reorganization 
Act  and  all  reorganization  plans  promulgat- 
ed thereunder  must  be  found  invalid  be- 
cause the  Reorganization  Act  contains  a 
legislative  veto  provision  similar  to  the  one 
struck  down  in  Chadha,  see  5  U.S.C. 
§  906.'    We  do  not  agree. 


I.    Subject  lo  ccrtain.limiiations.  ihc  Reorganiza-  lion  Act  of  1977  authorizes  the  President  to 
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(1)  After  a  close  analysis  of  the  tan- 
kage and  legislative  history  of  the  Reor 
ganization  Act,  we  conclude  that  its  uncon- 
stitutional one-house  legislative  veto  provi- 
sion is  severable.  We  further  conclude 
that  the  remainder  of  the  Reorganization 
Act  is  constitutional  and  that  President 
Carter's  Reorganization  Plan  No.  1  of  1978 
effected  a  valid  transfer  of  Equal  Pay  Act 
enforcement  authority  from  the  Secretary 
of  Labor  to  the  EEOC. 

12]  The  Reorganization  Act  of  1977 
does  not  contain  a  severability  clause.  Al- 
though we  might  infer  from  such  legisla- 
tive silence  that  Congress  intended  the  pro- 
visions of  the  statute  to  be  nonseverable, 
"the  ultimate  determination  of  severability 
will  rarely  turn  on  the  presence  or  absence 
of  such  a  clause."  United  States  v.  Jack- 
son, 390  U.S.  570.  585  n.  27,  88  S.Ct  1209, 
1218  n.  27,  20  L.Ed.2d  138  (1968).  Rather, 
the  court  must  inquire  into  whether  Con- 
gress would  have  enacted  the  remainder  of 
the  statute  in  the  absence  of  the  invalid 
provision.  Consumer  Energy  Council  v. 
FERC,  673  F.2d  425  (D.C.Cir.l982).  "Un- 
less it  is  evident  that  the  legislature  would 
not  have  enacted  those  provisions  which 
are  within  its  power,  independently  of  that 
which  is  not,  the  invalid  part  may  be 
dropped  if  what  is  left  is  fully  operative  as 
a  law."  Buckley  v.  Valeo.  424  U.S.  1,  109, 
96  S.Ct  612,  677,  46  L.Ed.2d  659  (1976), 
quoting  Champlin  Refining  Co.  v.  Corpo- 
ration Commission,  286  U.S.  210,  234,  52 
set  559,  564,  76  LEd.  1062  (1932). 

Congressional  intent  and  purpose  are 
best  determined  by  an  analysis  of  the  lan- 
guage of  the  statute  in  question.     What 

reorganize  the  executive  branch  of  the  federal 
government  by  submitting  plans  of  reorganiza- 
tion to  both  Houses  of  Congress.  Under  5 
U.S.C.  §  906.  a  plan  becomes  effective  if  neither 


reasons  did  Congress  assign  for  its  enact- 
ment of  the  Reorganization  Act?  Congress 
formally  declared  the  Act's  policy  and  pur- 
pose in  5  U.S.C.  §  901(a): 
The  Congress  declares  that  it  is  the  poli- 
cy of  the  United  States — 

(1)  to  promote  the  better  execution  of 
the  laws,  the  more  effective  management 
of  the  executive  branch  and  of  its  agen- 
cies and  functions,  and  the  expeditious 
administration    of   the    public    business; 

(2)  to  reduce  expenditures  and  promote 
economy  to  the  fullest  extent  consistent 
with  the  efficient  operation  of  the 
Government 

(3)  to  increase  the  efficiency  of  the  oper- 
ations of  the  Government  to  the  fullest 
extent  practicable; 

(4)  to  group,  coordinate,  and  consolidate 
agencies  and  functions  of  the  Govern- 
ment, as  nearly  as  may  be,  according  to 
major  purposes; 

(5)  to  reduce  the  number  of  agencies  by 
consolidating  those  having  similar  func- 
tions under  a  single  head,  and  to  abolish 
such  agencies  or  functions  thereof  as 
may  not  be  necessary  for  the  efficient 
conduct  of  the  Government;  and 

(6)  to  eliminate  overlapping  and  duplica- 
tion of  effort. 

In  5  U.S.C.  §  901(b),  Congress  explained 
that  the  policies  of  §  901(a)  could  best  be 
accomplished  by  delegating  to  the  Presi- 
dent the  legislative  authority  to  reorganize 
the  executive  branch.    The  words  of  Con- 
gress are  explicit: 
Congress  declares  that  the  public  inter- 
est demands  the  carrying  out  of  the  pur- 
House  objects  lo  it  within  sixty  days  of  its  sub- 
mission.   This  one-house  legislative  veto  provi- 
sion is  untonslilutional  under  Chadha. 
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poses  of  subsection  (a)  of  this  section  and 
that  the  purposes  may  be  accomplished 
in  great  measure  by  proceeding  under 
this  chapter,  and  can  be  accomplished 
more  speedily  thereby  than  by  the  enact- 
ment of  specific  legislation. 

Thus  Congn^css  obviously  concluded  that  it 
would  be  more  efficient  and  better  attuned 
to  the  public  interest  to  delegate  to  the 
President  authority  to  formulate  the  specif- 
ics of  reorganization  plans. 

The  legislative  veto  provision  reflects 
Cong^ss'  desire  to  vote  its  approval  of  any 
specific  reorganization  plan.  But  there  is 
more  of  relevance  to  our  inquiry  in  the 
language  of  the  Act  The  Reorganization 
Act  of  1977  is  the  first  such  statute  in 
which  (Congress  placed  specific  limitations 
upon  the  authority  delegated.  Section  905 
provides  that  no  plan  may  create  a  new 
executive  department,  abolish  or  transfer 
an  executive  department  or  independent 
regulatory  agency,  continue  an  agency  or 
function  beyond  the  time  authorized  by 
law,  or  authorize  an  agency  to  exercise  a 
function  not  already  expressly  conferred 
by  law.  See  H.R.Rep.  95-105,  reprinUd 
in  [1977]  U.S.Code  Ck)ng.  &  Admin.News 
41. 

A  review  of  the  Reorganization  Act's  leg- 
islative history  demonstrates  congressional 
awareness  of  the  serious  constitutional 
questions  raised  by  the  legislative  veto. 
Congressman  Robert  Drinan  doubted  the 
wisdom  of  bypassing  the  normal  legislative 
process  and,  thereby,  of  risking  a  judicial 
declaration  of  unconstitutionality.  He  ob- 
served that  the  Reorganization  Act  "inten- 

2.  We  perceive  a  signiHcant  distinction  between 
ihc  exercise  of  a  one-house  legislative  veto,  such 
as  (hat  held  invalid  in  Chadha,  and  the  mere 
presence  of  an  unexercised  Icgisialivc  velo  In 
the  Retirgani/alion  Act.    Chadha  involved  a  sil- 


tionally  does  not  contain  a  severability 
clause.  The  one  House  veto  provision  is 
deemed  to  be  an  integral  and  necessary 
part  of  the  legislative  scheme  for  reorgani- 
zation."   Id.  at  69. 

With  the  exception  of  Congressman  Dri- 
nan's  comments,  nothing  in  the  wording  of 
the  Act  or  in  its  legislative  history  indicates 
that  Congress  would  not  have  enacted  the 
Reorganization  Act  without  the  legislative  • 
veto  provision  or  that  Congress  even  con- 
sidered the  issue  of  severability. 

The  legislative  history  is  replete  with 
statements  calling  for  efficient  change  in 
the  organization  of  the  executive  branch. 
The  House  Report  notes  that  in  our  con- 
stantly shifting  society,  "[flunctions 
change,  new  methods  are  developed,  bu- 
reaucratic structures  become  obsolete, 
[and]  new  laws  are  passed."  /d.  at  43-44. 
Congress  expected  the  Reorganization  Act 
to  bring  about  organizational  changes  in 
the  executive  branch  that  would  result  in 
"cost  reduction,  improved  management  and 
better  services  to  the  public."    Id.  at  43. 

It  is  clear  from  the  legislative  history 
that  Congress  undertook  several  steps  in 
its  drafting  of  the  Act  to  "strengthen  the 
role  of  Congress  and  help  allay,  in  pait, 
fears  of  unconstitutionality."  Id.  The 
substantive  limitations  imposed  retain  for 
Congress  control  over  the  substantive  oper- 
ations of  the  federal  government  The  Act 
does  nothing  more  than  delegate  to  the 
President  the  authority  to  reorganize  the 
complex  bureaucratic  machinery  of  the  ex- 
ecutive branch  so  as  to  implement  most 
effectively  Congress'  substantive  policies.' 

ualion  in  which  Congress  delegated  to  the  Attor- 
ney General  "ihe  authority  to  allow  deportable 
aliens  to  remain  in  this  country  in  certain  speci- 
fied circumstances."  103  S.Ct.  at  2786.  By  its 
unilateral  veto  of  the  Attorney  General's  deci- 
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Congress  was  acutely  aware  of  the  ongo- 
ing need  for  flexibility  in  the  reorgan>/,a- 
tion  of  the  executive  branch,  and  it  adopted 
what  it  perceived  to  be  the  most  efficient, 
expeditious  means  of  achieving  that  end. 
In  so  doing,  it  retained,  as  the  Constitution 
requires,  the  ultimate  power  to  establish  by 
legislation  the  substantive  policies  of  the 
federal  government 

[3]  We  conclude  that  the  unconstitu- 
tional legislative  veto  provision  is  severable 
even  though  the  Reorganization  Act  of 
1977  contains  no  severability  clause,  be- 
cause neither  the  express  language  of  the 
statute  nor  the  Act's  legislative  history 
makes  it  "evident  that  the  legislature 
would  not  have  enacted"  the  remainder  of 
the  Act  in  the  absence  of  the  legislative 
veto  provision.  See  Buckley  v.  Valeo,  424 
U.S.  1,  109,  96  set.  612,  677,  46  L.Ed.2d 
659  (1976).  Mere  uncertainty  about  the 
legislature's  intent  is  insufficient  to  satisfy 
the  test  announced  in  Buckley  v.  Valeo. 
We  therefore  hold  that  the  remainder  of 
the  Act  "is  fully  operative  as  a  law."    Id. 

[4, 5]  We  further  find  and  hold  that  the 
Reorganization  Act  validly  delegated  to  the 
President  the  legislative  authority  to 
promulgate  executive  branch  reorganiza- 
tion plans.  Because  President  Carter's  Re- 
organization Plan  No.  1  of  1978  conformed 

sion  lo  allow  Mr.  Chadha  to  remain  in  the 
United  Stales  despite  an  outstanding  deporta- 
tion order,  the  House  of  Representatives  "took 
action  that  had  the  purpose  and  effect  of  alter- 
ing the  legal  rights,  duties  and  relations  of  per- 
sons, including  the  Attorney  General,  Executive 
Branch  officials  and  Chadha,  all  outside  the 
legislative  branch."  103  S.Ct.  at  2784.  The  Su- 
preme Court  held  that  once  Congress  delegated 
its  legislative  authority,  it  was  obliged  to  honor 
its  delegation  "until  that  delegation  is  legislative- 
ly altered  or  revoked."    103  S.Ct.  at  2786. 


to  the  stibstantive  provision  of  the  Act  and 
did  not  transgress  any  of  the  limitations 
imposed  by  5  U.S.C.  §  905,  the  plan  is 
enforceable  as  law.  The  plan  thus  effected 
a  valid  transfer  of  governmental  authority 
to  enforce  the  Equal  Pay  Act  from  the 
Secretary  of  Labor  to  the  EEOC. 

Jurisdiction 

[6]  Hernando  Bank  alleges  that  the  dis- 
trict court  lacked  subject  matter  jurisdic- 
tion. We  do  not  agree.  The  EEOC 
brought  this  action  pursuant  to  sections 
16(c)  and  17  of  the  Fair  Labor  SUndards 
Act,  29  U.S.C.  §§  216(c),  217.  Section  17 
provides  that  "[t]he  district  court  . . .  shall 
have  jurisdiction  ...  to  restrain  violations 
of  section  15 " 


In  addition,  the  district  court  had  juris- 
diction under  both  28  U.S.C.  §  1331  and  28 
U.S.C.  §  1345.  Section  1331  provides  that 
"the  district  courts  shall  have  original  juris- 
diction of  all  civil  actions  arising  under  the 
constitution,  laws  or  treaties  of  the  United 
States."  A  suit  brought  under  the  Equal 
Pay  Act  is  obviously  an  action  arising  un- 
der a  law  of  the  United  States.  Section 
1345  grants  the  district  courts  original  jur- 
isdiction of  civil  actions  brought  by  federal 
agencies,  such  as  the  EEOC,  that  are  ex- 

In  the  instant  case,  there  was  no  congression- 
al delegation  and  subsequent  withdrawal  of  del- 
egated legislative  powers.  Further,  no  action 
was  taken  that  affected  the  substantive  rights  of 
any  person.  The  challenged  executive  action 
did  nothing  more  than  transfer  the  federal 
governmcm's  responsibility  for  enforcing  the 
Equal  Pay  Act  from  one  executive  agency  lo 
another,  i.e.  from  the  Secretary  of  Labor  to  the 
EEOC.  The  reorganization  plan  effected  no 
substantive  change  in  the  applicable  substantive 
legislalion;  mdecd.  5  U.S.C.  §  905  forbids  any 
such  changes. 
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press  ly  authorized  to  sue  by  an  Act  of 
Congress.' 

Statute  of  Limitations 

[71  The  district  court  held  that  the  stat- 
ute of  limitations  *  bars  the  EEOC's  claims 
under  29  U.S.C.  §  216(c)*  because,  even 
though  employees  Harris,  Fuquay,  and  Sul- 
livan were  listed  in  the  prayer  for  relief 
section  of  the  EEOC's  initial  complaint,  the 
EEOC  did  not  specifically  name  the  three 
as  plaintiffs  before  the  expiration  of  the 
two-year  limitation  period.*  However, 
courts  that  have  considered  the  "named  as 
party  plaintiff  requirement  of  29  U.S.C. 
§  256,  a  statute  very  similar  to  §  216(c), 
have  required  merely  that  the  employee  be 
identified  in  the  complaint  or  in  a  pleading 
equivalent  to  it.  E.g.  Donovan  v.  Crisosto- 
mo,  689  F.2d  869  (9th  Cir.1982)  (Wisdom, 
J.,  sitting  by  designation),  citing  Prickett 

3.    28  U.S.C.  §  1345  provides  in  full: 

Except  as  otherwise  provided  by  Act  of  Con- 
gress, the  district  courts  shall  have  original 
jurisdiction  of  all  civil  actions,  suits  or  pro- 
ceedings commenced  by  the  United  Stales,  or 
by  any  agency  or  officer  thereof  expressly 
authorized  to  sue  by  Act  of  Congress. 
Hernando  Bank  argues  that  the  EEOC  may  not 
invoke  §  1345  jurisdiction  because  the  Equal 
Pay  Act  authorizes  the  Secretary  of  Labor  and 
not  the  EEOC  to  bring  enforcement  proceed- 
ings. The  EEOC  assumed  its  enforcement  pow- 
ers from  the  President's  Reorganization  Plan 
No.  I  of  1978  rather  than  from  an  Acl  of  Con- 
gress. However,  since  a  presidential  reorgani- 
zation plan  that  is  not  rejected  becomes  law. 
Young  V.  United  States.  212  F.2d  236  (D.C.Cir. 
1954).  cert,  denied,  347  U.S.  1015,  74  S.Ct.  870, 
98  L.Ed.  1137  (1954),  and  since  the  application 
of  the  Reorganization  Plan  No.  1  of  1978  to 
pending  liiigalion  "contradicts  neither  'statutory 
direction  [njor  legislative  history,'"  United 
States  V.  City  of  Miami.  664  F.2d  435,  437  (5ih 
Cir.1981)  (en  banc),  quoting  Bradley  v.  School 
Dd..  416  US.  696,  711,  94  S.Cl.  2006.  2016.  40 
L  Kd  2d  476  (1974).  we  hold  thai  the  EEOC  v7as 
"expressly  authorized  to  sue"  under  the  Equal 
Pay  Act  within  the  meaning  of  §  1345. 


V.  Consolidated  Liquidating  Corp.,  196 
F.2d  67  (9th  Cir.1952);  Ciemnoczolowski  v. 
Q.O.  Ordinance  Corp.,  119  F.Supp.  793 
(D.Neb.l954),  a/firmed,  233  F.2d  902  (8th 
Cir.),  cert,  denied,  352  U.S.  927,  77  S.Ct. 
226,  1  L.Ed.2d  162  (1956).  The  EEOC's 
naming  of  the  three  women  in  the  prayer 
of  its  complaint  satisfies  this  test,  as  does 
the  agency's  specific  references  to  them  in 
its  answers  to  Hernando  Bank's  interroga- 
tories. Therefore,  the  statute  of  limita- 
tions does  not  bar  the  EEOC's  claims  under 
§  216(c). 

Conciliation  as  a  Precondition  to  Litigation 

[8]  The  district  court  stated  in  support 
of  its  grant  of  summary  judgment  that  the 
EEOC's  conciliation  efforts  prior  to  com- 
mencement of  this  litigation  were  grossly 
inadequate.    The  trial  court  thus  implicitly 

4.  29  VS.C.  §  255  provides,  in  pertinent  part: 

Any  action  commenced   ...   to  enforce  any 

cause  of  action  for  unpaid  minimum  wages, 

unpaid  overtime  compensation,  or  liquidated 

damages,  under  the  Fair  Labor  Standards  Act 

of  1938,  as  amended  . . . 

(a)  ...    may   be   commenced   within   two 

years  after  the  cause  of  action  accrued,  and 

every  such  action  shall  be  forever  barred 

unless  commenced  within  two  years  after 

the  cause  of  action  accrued  . . . 

5.  The  EEOC  sought  remedies  under  29  U.S.C. 
§§  216(c)  and  217.  Hernando  Bank  concedes 
that  the  EEOCs  §  217  claims  were  commenced 
in  a  timely  fashion. 

6.  29  U.S.C.  §  216(c)  provides,  in  pertinent  part: 

In  determining  when  an  action  is  commenced 
. . .  under  this  subsection  for  the  purposes  of 
the  statutes  of  limitations  provided  in  [29 
U.S.C.  §  2551,  it  shall  be  considered  to  be. 
commenced  in  the  case  of  any  individual 
claimant  on  the  date  when  the  complaint  is 
filed  if  he  is  speciHcally  named  as  a  party 
plaintiff  in  the  complaint,  or  if  his  name  did 
not  so  appear,  on  the  subsequent  date  on 
which  his  name  is  added  as  a  party  plaintiff 
in  such  action. 
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held  that  the  EEOC  must  undertake  concil- 
iation efforts  before  it  may  commence  a 
judicial  proceeding  to  enforce  the  Equal 
Pay  Act.  Although  it  is  undisputed  that 
the  EEOC  must  "endeavor  to  eliminate  any 
. . .  alleged  unlawful  employment  practice 
by  informal  methods  of  conference,  concil- 
iation, and  persuasion"  before  it  may  bring 
a  judicial  enforcement  proceeding  under  Ti- 
tle VII,  see  42  U.S.C.  2000e-5(b),  the  ques 
tion  whether  the  EEOC  must  do  the  same 
before  it  may  commence  such  an  action 
under  the  Equal  Pay  Act  is  one  of  first 
impression  in  this  circuit  We  now  hold 
that  the  EEOC  is  not  required  to  conciliate 
as  a  precondition  to  the  filing  of  a  suit  to 
enforce  the  substantive  provisions  of  the 
Equal  Pay  Act  It  follows  o  fortiori  that 
inadequate  conciliation  efforts  present  no 
bar  to  judicial  proceedings. 

We  briefly  sketch  the  relevant  statutory 
history.  Congress  enacted  the  Equal  Pay 
Act  of  1963,  29  U.S.C.  §  206(d),  as  an 
amendment  to  the  Fair  Labor  Standards 
Act  (FLSA),  29  U.S.C.  §  201  et  seq.  By 
providing  that  "any  amounts  owing  to  any 
employee  which  have  been  withheld  in  vio- 
lation of  this  subsection  [i.e.  the  Equal  Pay 
Act]  shall  be  deemed  to  be  unpaid  minimum 
wages  or  unpaid  overtime  compensation 
under  [the  FLSA],"  29  U.S.C.  §  206(dK3), 
Congress  intended  that  the  Equal  Pay  Act 
be  enforced  in  accordance  with  well  estab- 
lished FLSA  procedures.  H.Rep.  No.  309, 
88th  Cong.,  1st  Sess.,  reprinted  in  [1963] 
U.S.Code  Cong.  &  Admin.News  687.  These 
procedures  do  not  include  conciliation.  See 
29  U.S.C.  §§  206(d),  216,  217.  When  Con- 
gress amended  the  E^qual  Pay  Act  in  1974, 
it  did  not  add  a  conciliation  requirement,  an 
administrative  procedure  that  it  had  or- 
dained in  the  intervening  years  when  it 
first  adopted  and  then  expanded  Title  VII. 


Compare  29  U.S.C.  §§  204(0,  216(b)  with 
42  U.S.C.  §§  20OOe-5(b),  20<)0e-16(c). 

The  Reorganization  Act  of  1977  and  Re- 
organization Plan  No.  1  of  1978  are  at  the 
end  of  the  scenario.  We  find  nothing  in 
the  language  of  the  Reorganization  Act, 
the  Reorganization  Plan,  the  message  of 
President  Carter  accompanying  the  plan,  or 
in  the  E-xecutive  Order  implementing  it 
that  supports  the  proposition  that  the  con- 
ciliation requirements  of  Title  VII  automat- 
ically apply  to  Equal  Pay  Act  claims  after 
the  transfer.  See  the  Reorganization  Act 
and  Reorganization  Plan;  Executive  Order 
No.  12.144,  reprinUd  in  44  Fed.Reg.  37,- 
193  (1979).  See  also  S.Rep.  No.  750,  95th 
Ck)ng.,  2d  Sess.  (1978);  H.R.Rep.  No.  1069, 
95th  Cong.,  2d  Sess.  (1978). 

Our  holding  today  is  based  upon  .several 
considerations.  We  first  note  the  absence 
of  any  reference  to  a  conciliation  require- 
ment in  the  statutory  language  of  the 
Equal  Pay  Act.  Nothing  in  the  legislative 
history  suggests  that  this  omission  was 
due  to  congressional  oversight  or  inadvert- 
ence. We  are  persuaded  that  had  (Con- 
gress wished  to  require  conciliation  as  a 
prerequisite  to  litigation,  it  would  have 
done  so  expressly,  as  it  did  for  actions 
brought  under  both  Title  VII,  42  U.S.C. 
§  2000e~5(b),  and  the  Age  Discrimination 
in    Employment   Act   29   U.S.C.   §  626(b). 

Further,  a  conciliation  requirement 
would  be  inconsistent  with  the  remedial 
scheme  of  the  Equal  Pay  Act.  The  FLSA 
provides  for  the  payment  of  unpaid  wages, 
but  limits  an  award  to  the  two-year  period 
(and  in  some  instances  threeyear  period) 
immediately  preceding  the  filing  of  the  law- 
suit 29  U.S.C.  §  255(a).  Under  Title  VII, 
back  pay  is  available  for  the  two-year  peri- 
od immediately  prior  to  the  commencement 
of    administrative    proceedings    with    the 
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EEOC.  42  U.S.C.  §  2000e-5(g).  Accord- 
ingly, the  conciliation  requirement  of  Title 
VII  has  no  practical  adverse  effect  upon 
that  statute's  remedial  scheme,  but  the  de- 
lay caused  by  such  a  requirement  under 
the  Equal  Pay  Act  would  seriously  dimin- 
ish, or  destroy,  the  back  pay  claim  it  would 
purport  to  prescribe. 

In  addition,  the  legislative  history  reveals 
that  the  Congress  considered  but  declined 
to  adopt  a  permissive  conciliation  provision 
in  the  Equal  Pay  Act^  Finally,  we  find 
instructive  the  passing  observation  by  the 
Supreme  Court  in  County  of  Washington 
V.  Gunther.  452  U.S.  161,  175  n.  14,  101 
set.  2242,  2251  n.  14,  68  L.Ed.2d  751 
(1981),  that  "the  Equal  Pay  Act,  unlike 
Title  VII,  has  no  requirement  of  filing  ad- 
ministrative complaints  and  awaiting  ad- 
ministrative conciliation  efforts." 

Our  holding  today  is  consistent  with  the 
decisions  recently  reached  by  our  col- 
leagues in  the  District  of  Columbia  Circuit, 
Ososky  V.   Wick,  704  F.2d  1264  (D.C.Cir. 

7.  The  rejected  provision  stated  in  part,  "If  a 
violation  is  found  to  exist,  th'e  Secretary  may, 
before  taking  further  action  hereunder,  by  in- 
formal methods  of  conference,  conciliation,  and 
persuasion,  endeavor  to  eliminate  ..."  S.Rep. 
910.  88ih  Cong.,  1st  Sess.,  109  Cong.Kec.  2886. 
2887  (1963). 

8.  AFFIDAVIT  OF  IMOGENE  HARRIS 

STATE  OF  MISSISSIPPI 
COUNTY  OF  DESOTO 

Personally  appeared  before  mc  the  under- 
signed authority  in  and  for  the  Jurisdiction 
aforesaid,  while  within  my  jurisdiction,  Imo- 
gene  Harris  who,  after  being  duly  sworn  by  mc, 
stated  to  mc  upon  her  oath  as  follows: 

My  name  is  Imogene  Harris.  I  am  an  adult 
resident  citizen  of  the  State  of  Mississippi,  have 
personal  knowledge  of  the  facts  stated  herein, 
and,  if  sworn  as  a  witness,  could  competently 
tesiifv  thereto. 

2. 


1983),  and  in  the  Eighth  Circuit,  EEOC  v. 
Home  of  Economy,  Inc.,  712  F.2d  356  (8th 
Cir.1983). 

Affidavits  of  Discriminatees 

In  granting  Hernando  Bank's  motion  for 
summary  judgment,  the  district  couil  was 
obviously  impressed  by  the  affidavits  of 
the  three  female  assistant  cashiers  named 
in  the  EEOC's  complaint  The  affidavits, 
which  were  attached  to  Hernando  Bank's 
motion,  stated:  "I  am  not  aware  of  any  sex 
discrimination  at  Hernando  Bank,  there- 
fore, I  did  not  request,  do  not  desire  nor 
have  I  authorized  the  Equal  Employment 
Opportunity  (Commission  to  represent  me  in 
the  foregoing  civil  action."  The  three 
women  also  executed  supplemental  affida- 
vits containing  the  same  statement  The 
September  2,  1980  affidavit  of  one  of  the 
female  assistant  cashiers,  and  her  supple- 
mental affidavit  dated  March  25,  1981,  are 
set  out  in  full  in  the  margin.'    All  three 

I  am  employed  by  the  Hernando  Bank.  My 
position  with  the  Hernando  Bank  is  that  of 
Assistant  Cashier. 

3. 

It  is  my  understanding  that  the  Equal  Em- 
ployment Opportunity  Commission  is  presently 
seeking  relief  on  my  behalf  in  a  civil  action 
styled  Eqtial  Employment  Opportunity  Commis- 
sion V.  Hernando  Bank,  Inc.,  Civil  Action  No.  DC 
80-26-LS-P,  on  file  in  the  United  States  District 
Court  for  the  Northern  District  of  Mississippi, 
Delta  Division.  It  is  my  further  understanding 
that  said  action  is  founded  upon  allegations  of 
sex  discrimination. 

4. 

I  am  not  aware  of  any  sex  discrimination  at 
Hernando  Bank,  therefore,  1  did  not  request,  do 
not  desire  nor  have  I  authorized  the  Equal  Em- 
ployment Opportunity  Commission  to  represent 
me  in  the  foregoing  civil  action. 
5. 

No  official  officer  or  other  agent  of  the  Her- 
nando Bank  has  requested  or  required  me  to 
give  this  affidavit.  Instead.  I  Initiated  the  contact 
with  the  bank  officials  regarding  the  necessary 
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Nou-  8 — Coiilinucd 
steps  lo  Icrminalc  my  involvemcnl  in  ihiN  ai" 
tion.    I  have  freely  voluntarily  and  of  my  own 
volition  given  this  affidavit  without  any  coer- 
cion or  promise  of  reward  by  any  official,  offi- 
cer or  agent  of  the  Hernando  Bank.     I  have 
been  assured  by  officers  of  the  Hernando  Bank 
that  no  rf:prisal  will  be  taken  in  the  event  I 
choose  to  have  the  Equal  Eiyiploymeni  Opportu- 
nity Commission  continue  So  pursue  this  action 
on   my  behalf,  however,   I  do  not  desire  the 
liqual  F.mptoymcnl  Opportunity  CommisMOD  to 
continue  to  maintain  this  action  on  my  hclialf. 
6. 
I  hereby  request  that  the  Court  terminate  this 
action  as  it  relates  to  me. 
Dated  this  2nd  day  of  September.  1980. 
/s/    Imogene  Harris 

IMOGENE  HARRIS 
Sworn  lo  and  subscribed  before  me  this  2od 
day  of  September,  1980. 

/s/    Donna  B.  Harris 
NOTARY  PUBUC 
My  Commission  Expires: 
My  commission  expires  June  10.  1981 
SUPPLEMENTAL  AFFIDAVIT  OF 
IMtKIENE  HARRIS 
STATE  OF  MISSISSIPPI 
COUNTY  OF  DESOrro 

Personally  appeared  before  me  the  under- 
signed authority  in  and  for  the  jurisdiction 
aforesaid,  while  within  my  jurisdiction,  Imo- 
gene Harris,  who,  after  being  duly  sworn  by  me, 
slated  to-me^upon  her  oath  as  follows: 
I. 
My  name  is  Imogene  Harris.  I  am  an  adult 
resident  citizen  of  the  State  of  Mississippi,  have 
personal  knowledge  of  the  facts  staled  herein, 
and,  if  sworn  as  a  witness,  could  competently 
testify  thereto. 

2. 
1  am  employed  by  the  Hernando  Bank.    My 
position  with   the  Hernando  Bank   is  that  of 
Assistant  Cashier. 

3. 
I  am  the  same  Imogene  Harris  who  previous- 
ly provided  an  affidavit  in  this  civil  action  on 
September   2.    1980.     Furthermore,   I   am   the 
same  Imogene  Harris  who  was  deposed  by  the 
Equal  Employment  Opportunity  Commission  on 
March  24,  1981.    This  affidavit  was  provided  lo 
the  bank  after  the  March  24,  198 J  deposition. 
4. 
It  is  my  understanding  thai  llie  Equal  Em 
ployment  Opportunity  Commission  is  presently 


seeking  relief  on  my  behalf  in  a  civil  action 
styled  Fquttl  Employment  Opporiunily  Commis- 
sion V.  Ilemando  Bank,  Inc.,  Civil  Action  No.  DC 
80-26-l.S-O,  on  file  in  ihe  United  Stales  District 
Court  for  the  noilhern  District  of  Mississippi, 
Delta  Division.  It  is  my  further  understanding 
thai  said  action  is  founded  upon  allegations  of 
sex  discrimination. 

5. 

I  am  not  aware  of  any  sex  discrimination  at 
Hernando  Bank,  therefore,  I  did  not  request,  do 
not  desire,  nor  have  I  anihorized  the  F.qual 
Employment  Opportunity  Commission  to  repre- 
sent me  in  the  foregoing  civil  action. 
6. 

No  official,  officer,  or  other  agent  of  the  Her- 
nando Bank  has  requested  or  required  me  to 
give  this  supplemental  affidavit.  Instead,  I  ini- 
tiated Ihe  contact  with  the  bank  officials  regard- 
ing the  necessary  steps  to  terminate  my  involve- 
ment in  this  action.  I  have  freely,  voluntarily 
and  of  my  own  volition  given  this  affidavit 
without  any  coercion  or  promise  of  reward  by 
any  official,  officer  or  agent  of  the  Hernando 
Bank.  I  have  been  assured  by  officers  of  the 
,  Hernando  Bank  that  no  reprisal  will  be  Uken  in 
Ihe  event  i  choose  lo  have  the  Equal  Employ- 
ment Opportunity  Commission  continue  to  pur- 
sue this  action  on  my  behalf,  however,  1  do  ikM 
desire  the  Equal  Employment  Opportunity  Com- 
mission to  continue  to  maintain  this  action  on 
my  behalf. 

7. 

On  March  24,  1981,  i  discussed  this  case  with 
the  attorneys  for  the  HernaiKio  Bank.  My  div 
ctissions  with  the  bank's  attorneys  were  volun- 
tary. The  bank's  attorneys  explained  my  in- 
volvement in  this  civil  action  and  I  was  permit- 
ted to  ask  any  questions  I  wished  to  ask.  I  was 
assured  by  the  attorneys  that  no  reprisal  will  be 
taken  in  the  event  I  choose  to  have  the  Equal 
Employment  Opportunity  Commission  continue 
to  pursue  this  action  on  my  behalf,  however,  as 
I  previously  staled  to  the  bank's  officials,  I  do 
-not  desire  ihe  F.qual  Employment  Opportunity 
Commission  to  continue  lo  maintain  this  action 
on  my  behalf. 

8. 

Based  on  the  foregoing  (acts  I  hereby  reaffirm 
and  renew  my  request  of  September  2.  1980, 
ihal  the  Court  icrminalc  this  action  as  il  relates 
to  me. 

Dated  this  25  day  of  March,  1P81. 
/s/     Imogene  Harris 

IMOGENE  HARRIS 
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affidavits  are   identical,   as  are   all   three 
supplemental  affidavits. 

[9, 101  In  finding  that  these  affidavits 
rendered  the  EEOC  "powerless  to  prose- 
cute a  suit"  under  either  section  16(c)  or  17 
of  the  FLSA,  29  U.S.C.  §§  216(c),  217,  the 
district  court  accorded  inordinate  weight  to 
them.  This  was  error.  The  affidavits  are 
material,  but  they  are  not  dispositive  of  the 
factual  and  legal  issues  involved  in  the 
determination  of  whether  Hernando  Bank 
complied  with  the  congressional  directives 
contained  in  the  Equal  Pay  Act.  Like  the 
affidavits,  the  Equal  Pay  Act  speaks  of 
discrimination,  but  it  does  so  in  terms  that 
may  not  appear  to  be  discrimination  to  a 
layman.  The  Equal  Pay  Act  obliges  an 
employer  to  provide  equal  pay  for  "equal 
work  on  jobs  the  performance  of  which 
requires  equal  skill,  effort  and  responsibili- 
ty and  which  are  performed  under  similar 
working  conditions."  29  U.S.C.  §  206(dKl). 
The  operative  test  is  whether  a  woman  is 
paid  less  for  a  job  "substantially  equal"  to 
a  man's;  the  test  relates  to  job  content 
rather  than  to  job  title  or  description. 
Hodgson  v.  Bekrens  Drug  Co.,  475  F.2d 
1041  (5th  Cir.1973).  Factored  into  the 
court's  determination  are  such  diverse  con- 
siderations as  seniority  systems,  merit  sys- 
tems, quantity  or  quality  productivity 
schemes,  and  differentials  based  on  any 
factor  other  than  sex.  29  U.S.C. 
§  206(d)(1).  The  court's  inquiry  is  often 
complicated  and  oblique.  A  proper  deter- 
mination demands  far  more  than  the  mere 
concluaional  attestation  by  the  alleged  dis-. 
criminatees  that  they  are  not  aware  of  any 
discrimination. 

Null-  8— CuiiljmiccI 

Sworn  lo  and  subscribed  before  me  this  25lh 
day  of  March.  198 1 

/s/     Ixtla  H.  Robison 
NOTARY  PUBLIC 


Summary  Judgment 

Under  Fed.R.Civ.P.  56,  the  district  court 
may  grant  a  summary  judgment  only  if 
"there  is  no  genuine  issue  as  to  any  materi- 
al fact."  In  determining  whether  there  is  a 
genuine  fact  issue,  the  court  must  review 
"the  pleadings,  depositions,  answers  to  in- 
terrogatories, and  admissions  on  file,  to- 
gether with  the  affidavits."  We  addressed 
the  specifics  of  summary  judgment  in  Keis- 
er  V.  Coliseum  Properties,  Inc.,  614  F.2d 
406,  410  (5th  Cir.1980),  and  held: 

The  burden  of  proof  falls  on  the  party 
seeking    summary   judgment,    and    any 
doubt  as  to  the  existence  of  a  genuine 
issue  of  material  fact  must  be  resolved 
against   the    moving    party.      (Citations 
omitted.)    We  note  that  a  court  can  only 
enter  a  summary  judgment  if  everything 
in  the  record— pleadings,  depositions,  in- 
terrogatories,   affidavits,     etc. — demon- 
strates that  no  genuine  issue  of  material 
fact  exists.    Rule  56  does  not  distinguish 
between    documents    merely    filed    and 
those  singled  out  by  counsel  for  special 
attention — the  court  must  consider  both 
before  granting  a  summary  judgment. 
After  reviewing  all  of  the  record  now 
before  us,  we  find  that  there  was  a  sub- 
stantial differential  in  the  pay  of  male  and 
female  assistant  cashiers  throughout  the 
entire  relevant  time  period.    No  female  as- 
sistant cashier  at  Hernando  Bank  has  ever 
been  paid  as  much  as  any  male  assistant 
cashier.    Indeed,  one  male  assistant  cashier 
who  received  an  unfavorable  performance 
rating  and  was  reassigned  to  a  lower  posi- 
tion as  "courier,"  continued  to  receive  a 

My  Commission  Expires: 

My  Commission  Expires  July  23,  1983. 
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higher  salary  than  all  of  the  female  assist- 
ant cashiers. 

[11]  The  record  includes  several  de- 
scriptions of  the  duties  of  various  assistant 
cashiers.  While  some  were  responsible  for 
the  general  ledger,  vault  supervision,  and 
customer  assistance,  others  balanced 
accounts  and  supervised  other  employees. 
All  assistant  cashiers,  male  and  female, 
rotated  among  the  various  functions. 
Whether  Hernando  Bank  paid  different 
amounts  to  females  than  it  paid  to  males 
for  substantially  equal  job  assignments  is  a 


disputed  question  of  fact  on  the  record 
before  us.  Because  this  disputed  issue  is 
material  to  the  EEOC's  Equal  Pay  Act 
claims,  the  summary  judgment  should  not 
have  been  granted. 

It  necessarily  follows  that  there  is  no 
basis  for  Hernando  Bank's  cross-appeal  for 
attorneys'  fees. 

The  judgment  of  the  district  court  is 
REVERSED,  the  grant  of  summary  judg- 
ment is  vacated  and  the  matter  is  RE- 
MANDED for  further  proceedings  consist- 
ent herewith. 


Adm.  Office,  U.S.  Courts— West  Publishing  Company,  Saint  Paul,  Minn. 
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EEOC  V.  PAN  AMERICAN 
WORLD  AIRWAYS 

U.S.  District  Court, 
Northern  District  of  California 

EQUAL  EMPLOYMENT  OPPOR- 
TUNITY COMMISSION  V.  PAN 
AMERICAN  WORLD  AIRWAYS. 
INC.,  et  al..  and  related  cross  and  third 
party  actions.  No.  C-81-3636-WAI, 
March  6. 1984 


AGE     DISCRIMINATION 
PLO  YMENT  ACT 


IN     EM- 


Authority  of 
►  106.1302 


1.  Standing  to  sue  - 
EEOC  ►  108.502 

►  108.7441  ►   108.7456 

Employer  and  union,  which  EEOC  is 
suing  following  transfer  of  authority 
over  ADEA  from  Secretary  of  Labor, 
have  standing  to  challenge  EEOC's 
power  to  sue.  even  though  one-house 
legislative  veto  provision  of  statute  au- 
thorizing transfer  of  authority  was  not 
exercised,  since  injury  in  fact  to  em- 
ployer and  union  is  not  result  of  veto 
provision  but  rather  is  harm  threat- 
ened by  EEOC's  action  with  respect  to 
at  least  issues  of  seniority  relief  and 
burden  to  be  borne  by  parties  who  are 
not  alleged  victims  of  age  discrimina- 
tion. 

2.  Authority    of    EEOC    ►  108.502 

►  106.1302  ►   106.0410 

Reorganization  statute  under  which 
authority  over  ADEA  was  transferred 
from  Secretary  of  Labor  to  EEOC  is  not 
unconstitutional  as  a  whole  as  result  of 
its  inclusion  of  unconstitutional  one- 
house  legislative  veto  provision,  where 
it  appears  that  the  statute  would  have 
been  enacted  even  absent  veto  provi- 
sion, and,  in  any  event.  Congress  rati- 
fied transfer  of  authority  to  EEOC  by 
subsequent  leerislation  and  legislative 
references. 

3.  Consent  decree  —  Approval  of 
courts  250.551 

Proposed  consent  decree  that  would 
settle  EEOC's  ADEA  action  against 
airline  will  not  be  approved  at  present 
time,  where  fundamental  reason  assert- 
ed by  parties  in  support  of  proposed 
settlement  is  imcertainty  of  law  regard- 
ing issue  of  case,  but  U.S.  Supreme 
Court  will  be  considering  issue. 


Action  under  Age  Discrimination  in 
Employment  Act  by  EEOC  against  air- 
line and  unions,  wherein  one  union 
moved  to  dismiss,  and  EEOC  and  air- 
line moved  for  approval  of  proposed 
consent  decree.  Motions  denied. 


Daniel  M.  Williams,  Jr.,  Washington, 
D.C.,  and  F.  Cancino,  Regional  Attor- 
ney, and  Oscar  Williams,  David  T.  Kel- 
ley,  and  Fritz  Woliett,  Trial  Attorneys, 
San  Francisco.  Calif.,  for  plaintiff. 

Scott  A.  Pink  (Heller,  Ehrman.  White 
&  McAuliffe),  San  Francisco.  Calif.,  for 
defendant  airline. 

Michael  E.  Abram  (Cohen,  Weiss  & 
Simon),  New  York,  N.Y.,  for  defendant 
Air  Line  Pilots  Association,  Interna- 
tional. 

Lloyd  Egenes  (O'Gara,  Friedman, 
Egenes  &  Burke),  San  Francisco,  Calif., 
for  defendant  Plight  Engineers  Inter- 
national Assn. 

FiUl  Text  of  Opinion 

INGRAM,  District  Judge:  —  On  Sep- 
tember 28,  1983,  a  hearing  was  held  in 
this  court  to  entertain  objections  to  a 
consent  decree  proposed  by  plaintiff 
EEOC  and  defendant  Pan  Am  in  this 
action  brought  under  the  Age  Discrimi- 
nation in  Employment  Act  of  1967,  29 
U.S.C.  §621  et  seq.,  ("ADEA").  During 
the  hearing,  defendant/ in  tervenor 
Flight  Engineers  International  Associ- 
ation, National  Airlines  Chapter, 
("NALFEIA")  orally  moved  to  dismiss 
this  action  on  the  grounds  that  the 
EEOC  lacl^  authority  to  maintain  the 
suit. 

All  parties  who  have  made  general 
and  limited  appearances  have  now  had 
opportunity  to  address  both  the  issues 
raised  by  the  motion  to  dismiss  and  the 
merits  of  the  proposed  consent  decree. 
For  reasons  herein,  the  court  finds  that 
the  EEOC  has  the  authority  to  bring 
this  action,  and  the  motion  to  dismiss  is 
accordingly  DENIED.  The  court  also 
finds  that  the  proposed  consent  decree 
cannot  be  entered  at  this  time  and  is 
accordingly  DISAPPROVED. 

I.  MOTION  TO  DISMISS:  EFFECT  OF 
CHADHA 

NALFEIA  has  contended  that  the 
EEOC  laclts  the  authority  to  initiate 
lawsuits  to  enforce  the  ADEA  because 
the  legislation  which  transferred  to  the 
EEOC  its  authority  to  do  so  contains  an 
Invalid  legislative  veto.  They  rely  upon 
the  recent  case  of  Inunigration  and 
Naturalization  Service  v.  Chadha,  462 

U.S. ,  103  S.Ct.  2764  (1983).  wherein 

the  Supreme  Court  held  unconstitu- 
tional a  section  of  the  Immigration  and 
Nationality  Act,  at  8  U.S.C.  §1105a(a). 
which  had  authorized  either  body  of 
Congress  to  invalidate  the  U.S.  Attor- 
ney General's  decision  to  allow  an  oth- 
erwise deportable  alien  to  remain  free 
from  deportation.  Id.  at  2788.  The 
Court  held  that  the  veto  exercised  by 
the  House  of  Representatives  ran  afoul 
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of  the  constitutional  mandates  of  bi- 
cameral consideration  and  present- 
ment. The  Court  found  only  the  severa- 
ble one-House  veto  provision  unconsti- 
tutional, not  the  entire  act. 

NALFEIA  also  cites  EEOC  v.  Allstate 
Ins.  Co..  570  F.Supp.  1224.  32  FEP 
Cases  1337  (D.C.  S.D.  Miss.  1983),  U.S. 
App.  Pending.  Dec.  15.  1983.  52  LW 
3512,  where  the  court  found  unconsti- 
tutional the  entire  Reorganization  Act 
of  1977.  5  U.S.C.  §901  et  seq..  (the 
"Act"),  which,  by  way  of  Reorganiza- 
tion Plan  No.  1  of  1978.  92  Stat.  3781. 
had  transferred  to  the  EEOC  the  pow- 
er to  litigate  ADEA  suits.  In  sum, 
NALFEIA  contends  that  Chadha  and 
Allstate  mandate  that  this  court  lacks 
subject  matter  jurisdiction  and  must 
dismiss  this  action.  See,  e.g..  Pressroom 
Unions-Printer  League  Income  Securi- 
ty Fund  V.  Continental  Assurance  Co., 

700  F.2d  889  (2d  Cir.).  cert,  denied. 

U.S. .  52  LW  3264  (Oct.  3.  1983). 

EEOC's  opposition  is  four-pronged: 
1)  defendants  each  lack  standing  to 
challenge  the  EEOC's  power  to  sue;  2) 
the  legislative  veto  provision  of  the  Act 
is  severable  from  the  remainder  of  the 
Act;  3 )  the  veto  problem  has  been  cured 
by  subsequent  legislative  ratification; 
and  4)  Chadha  should  not  be  applied 
retroactively. 

[1]  EEOC  argues  especially  that,  be- 
cause the  legislative  veto  in  the  Act  was 
not  exercised,  movants  have  suffered 
no  injury  in  fact.  The  court  finds  this 
reading  of  Article  Ill's  standing  re- 
quirements is  incorrect. 

Movants  standing  is  determined  by 
whether  they  have  suffered  some  actu- 
al or  threatened  injury  fairly  traceable 
to  the  challenged  action  which  is  likely 
redressable.  See.  e.g..  Valley  Forge 
Christian  College  v.  Americans  United 
for  Separation  of  Church  and  State. 
454  U.S.  464.  102  S.Ct.  752,  758  (1982). 
and  cases  cited  therein.  The  injury  in 
fact  herein  is  not  the  result  of  the 
legislative  veto  provision.  It  is  the  harm 
to  defendants  and  intervenors  that  is 
threatened  by  this  lawsuit  with  respect 
to  at  least  the  issues  of  "rightful  place 
seniority"  relief  and  the  burden  to  be 
bom  by  parties  in  this  matter  who  are 
not  the  alleged  victims  of  age  discrimi- 
nation. 

Regarding  Congress'  failure  to  exer- 
cise the  veto,  Congress  is  bereft  of 
authority  once  delegated,  and  "until 
that  delegation  is  legislatively  altered 
or  revoked  ...."  Chadha.  supra,  103 
S.Ct.  at  2786.  Hence,  in  this  context, 
the  mere  inclusion  of  a  clause  giving 
Congress  the  ability  to  avoid  constitu- 
tional mandates  is  unconstitutional 
and  the  covirt  is  satisfied  that  said 
parties  may  therefore  challenge  it. 


[2]  While  there  has  been  no  argu- 
ment set  forth  to  support  the  continu- 
ing viability  of  the  one-House  veto  of 
the  Act  in  light  of  Chadha,  this  court 
does  not  believe  the  entire  Act  is  invalid 
as  a  result.  The  question  is  whether 
Congress  would  have  enacted  the  Act 
in  the  absence  of  the  invalid  veto  provi- 
sion. See  Consumer  Energy  Council  v. 
Federal  Energy  Regulatory  Comm'n., 
673  F.2d  425.  442  (D.C.  Cir.  1982),  affd.. 
463  U.S. ,  51  LW  395  (June  28, 1983). 

The  inclusion  of  a  one-House  veto  in 
this  case  is  obvious:  to  restrict  the 
President's  ability  to  alter  Congress' 
reorganization  plans  which  were  de- 
signed to  streamline  the  powers  of  ad- 
ministrative agencies.  However,  there 
is  no  conclusive  evidence  to  be  drawn 
from  the  Congressional  Record  con- 
cerning the  importance  of  the  veto  to 
the  Act.  The  record  contains  a  state- 
ment by  Rep.  Drlnan  that  "[t]he  one- 
House  veto  provision  is  deemed  to  be  an 
integral  and  necessary  part  of  the  legis- 
lative scheme  for  reorganization.  That 
is  a  proposition  to  which  all  agree." 
H.R.  Rep.  No.  95-105.  95th  Cong.,  1st. 
Sess.,  reprinted  in  1977  U.S.  Code  Cong. 
&  Ad.  News  41,  69  ("H.R.").  The  record 
also  contains  statements  by  Rep. 
Brooks  which  acknowledged  the  con- 
frontation between  the  questionable 
constitutionality  of  the  veto  and 
Congress'  concern  for  maintaining  con- 
trol over  reorganization,  apparently  fa- 
voring the  latter.  123  Cong.  Rec.  at 
9344. 

While  the  court  is  inclined  to  con- 
clude from  the  record  that  the  import 
of  the  Act  in  toto  was  great  enough 
such  that  it  would  have  been  enacted 
absent  the  Veto  provision,  the  court 
agrees  with  the  conclusion  reached  by 
Judge  Horton,  in  MuUer  Optical  Com- 
pany, et  al.  V.  EEOC,  574  F.Supp.  946, 
33  FEP  Cases  420.  No.  83-2836  H,  (W.D. 
Tenn.  Nov.  10,  1983),  that  the  court's 
decision  herein  should  also  rest  on  the 
conclusion  that  Congress  had  ratified 
the  transfer  of  authority  to  the  EEOC 
by  subsequent  legislation  and  legisla- 
tive references. 

Swayne  &  Hoyt,  Ltd.  v.  United 
States.  300  U.S.  297,  301-302  (1937), 
provides  that  Congress  may  ratify  the 
President's  unauthorized  acts  by  pass- 
ing appropriate  legislation  or  by  mak- 
ing confirmatory  references  to  such 
acts  in  subsequent  legislation. 

Here,  two  recent  duly  passed  appro- 
priations acts  support  EEOC's  position, 
in  that  they  indicated  the  beneficiary 
of  the  funds  was  the  enforcement  (by 
the  EEOC)  of  the  ADEA  and  Title  VII. 
Pub.  L.  No.  97-377,  96  Stat.  1830,  1874 
( 1982)  (ADEA  and  Equal  Pay  Act);  Pub 
L.  No.  97-92.  95  Stat.  1192  (1981)  (Titlf 
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VII).  There  is  also  an  implication,  al- 
beit somewhat  tenuoxis,  that  Congress 
had  ratified  the  ADEA  enforcement 
authority  transfer  to  the  EEOC  by 
leaving  it  unaffected  by  the  Civil  Ser- 
vice Reform  Act  of  1978.  5  U.S.C.  §  1101 
note  (Supp.  IV  1980).  which  superseded 
other  parts  of  Reorganization  Plans 
Nos.  1  or  2  of  1978. 

The  counter-argument  is  exemplified 
by  Greene  v.  McElroy.  360  U.S.  474 
(1959),  wherein  the  Supreme  Court  ap- 
parently declined  to  find  congressional 
ratification  in  areas  of  "questionable 
constitutionality."  which,  in  that  case, 
concerned  due  process  rights  of  persons 
processed  for  security  clearances.  Id.  at 
506-507.  Subsequent  cases  rejecting  ra- 
tification have  also  held  that  general 
appropriations  bills  may  not.  under  cer- 
tain circumstances,  constitute  ratifica- 
tion. See  Tennessee  Valley  Authority  v. 
Hill.  437  U.S.  153  (1978);  Andnis  v. 
Sierra  Club.  442  U.S.  347  (1979). 

The  instant  case  is  readily  distin- 
guishable. There  is  no  due  process  issue 
or  aspect  of  present  questionable 
constitutionality  regarding  the  mere 
transfer  of  authority  from  one  execu- 
tive agency  to  another.  Further,  there 
is  no  issue  of  general  appropriations  as 
constituting  proposed  legislation. 

Accordingly,  the  court  accepts  the 
contentions  of  the  EEOC  regarding 
severability  of  the  one-House  veto  from 
the  Act.  leaving  the  balance  of  the  Act 
in  full  force  and  effect,  and  the  subse- 
quent ratification  of  Reorganization 
Plan  No.  1  of  1978.  On  this  basis,  and 
pursuant  to  the  authority  cited  herein, 
the  motion  to  dismiss  is  hereby  DE- 
NIED. 

II.  CONSENT  DECREE 

[31  The  issue  in  this  case  is  whether 
Pan  Am  intentionally  discriminated 
against  pilots  and  co-pilots  over  age  60 
by  denying  them  an  opportunity,  equal 
to  that  of  those  under  age  60.  to  down- 
bid  for  flight  engineer  positions.  A  fun- 
damental reason  asserted  by  the  EEOC 
and  by  Pan  Am  in  support  of  the  pro- 
posed settlement  at  this  point  is  the 
uncertainty  of  law  regarding  this  issue. 

This  Circuit  has  provided  some  direc- 
tion, see  Criswell  v.  Western  Air  Lines, 
etc..  514  P.Supp.  389,  29  FEP  Cases  350. 
affd..  709  F.2d  544.  32  FEP  Cases  1204 
(9th  Cir.  1983).  However,  in  light  of  the 
recent  Supreme  Court  position  on  the 
same  issue.  Air  Line  Pilots  Association 
V.  Trans  World  Airlines.  713  F.2d  940. 
32  FEP  Cases  1185  (2d  Cir.),  cert,  grant- 
ed. No.  83-997,  Feb.  24.  1984.  the  court 
is  reluctant  to  venture  into  uncharted 
waters  by  approving  of  the  proposed 
settlement  at  this  time. 


•  Accordingly,  the  consent  decree  is 
hereby  DISAPPROVED.  The  parties 
are  requested  to  refrain  from  filing 
further  pleadings  or  memoranda  pend- 
ing the  imminent  reassignment  of  this 
case  to  another  Northern  District 
court. 


FRANCOEUR  v.  CORROON  & 
BLACK  CO. 

U.S.  District  Court, 
Southern  District  of  New  York 

FRANCOEUR  V.  CORROON  & 
BLACK  CO.,  No.  82  Civ.  7098,  Decem- 
ber 10. 1982 

EQUAL  PAY  ACT 

1.  Job  content  ►  130.320 

Female  former  personnel  manager/ 
office  administrator's  job  was  not  sub- 
stantially equal  to  that  of  higher-paid 
male  former  office  manager  for  pur- 
pose of  Equal  Pay  Act,  despite  fact  that 
they  performed  similar  services  in  sev- 
eral respects  and  that  employer  re- 
ferred to  her  position  as  "replacement" 
.  for  his  position,  where  man  was  primar- 
ily office  administrator  and  supervisor 
whereas  woman  was  primarily  con- 
cerned with  personnel,  and  nature  of 
position  had  shifted  because  of  signifi- 
cant change  in  employer's  needs. 

CIVIL  RIGHTS  ACT  OF  1964 

2.  Sex  discrimination  —  Salary  — 
Pretext  »►  108.4142  ►  108.7338 

Female  former  employee  who  was 
paid  less  than  man  has  failed  to  prove 
that  employer's  asserted  reasons  for 
pay  disparity  were  pretextual.  where 
she  failed,  given  differing  natures  of 
their  jobs,  to  adduce  sufficient  evi- 
dence of  either  objective  or  subjective 
form  that  would  permit  finding  that 
her  salary  was  based  even  in  part  on 
her  sex. 

3.  Retaliation  ►   108.4505 
Employer  violated  Title  VH's  ban  on 

retaliation  when  it  discharged  person- 
nel manager  within  one  month  after 
learning  that  she  had  filed  EEOC 
charge,  where  its  assertion  that  her 
overall  prior  performance  was  unsatis- 
factory Is  irreconcilable  with  reviews 
and  merit  salary  increases  that  she 
consistently  had  received,  and  its  reli- 
ance on  incident  involving  her  handling 
of  discharge  of  another  worker  is  pre- 
textual in  view  of  its  failure  to  obtain 
her  version  of  what  transpired. 

4.  Retaliation  —  Opposition  —  Filing 
of  charge  ►   108.4505  ►   108.4511 

Increased  prominence  or  sensitivity 
of  a  particular  employment  position 
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MULLER  OPTICAL  CO.  v.  EEOC 

U.S.  District  Court. 
Western  District  of  Tennessee 

MULLER  OPTICAL  COMPANY,  et 
al.  V.  THE  EQUAL  EMPLOYMENT 
OPPORTUNITY  COMMISSION.  No. 
83-2836  H.  November  10, 1983 

AGE     DISCRIMINATION     IN     EM- 
PLOYMENT ACT 

1.  Standing     to     sue     ►  108.7441 

►  108.502  ►   106.1302  ►   108.621 

Employer  and  its  presidei^  subpoe- 
naed by  EEOC  to  bring  specified  rec- 
ords and  to  testify  before  EEOC  per- 
sonnel, have  suffered  sufficient  injury 
in  fact  to  have  standing  to  challenge 
constitutionality  of  EIEOC's  exercise  of 
Jurisdiction  over  ADEA  charges,  where 
they  will  have  been  subjected  to  intru- 
sive investigation  by  agency  acting  out- 
side the  law  if  they  comply  with  sub- 
poena and  EEOC  is  without  authority 
to  issue  subpoena,  and  if  they  do  not 
comply  with  subpoena,  they  may  be 
subjected  to  court  action  to  enforce 
compliance,  with  failure  to  obey  court 
order  being  punishable  as  contempt. 

2.  EEOC's     authority     »-  108.502 

►  106.1312  »-  106.3601  ►  108.621 
U.S.  Supreme  Court's  decision  in  Im- 
migration and  Naturalization  Service  v. 
Chadha  concerning  constitutionality  of 
legislative  veto  does  not  necessitate  rul- 
ing that  legislative  veto  provision  of 
Reorganization  Act  of  1977,  under 
which  authority  over  ADEA  was  trans- 
ferred to  EEOC.  deprives  EEOC  of  its 
authority  to  investigate  ADEA  charge, 
where  transfer  of  authority  did  not 
involve  exercise  of  legislative  veto  or 
affect  any  substantive  rights. 

3.  EEOC's     authority     »•  108.502 

►  106.3601  ►  106.1302 
One-house  legislative  veto  provision 

of  Reorganization  Act  of  1977.  under 
which  authority  over  ADEA  was  trans- 
ferred to  EEOC.  is  severable  from  re- 
mainder of  Act,  even  though  there  is  no 
evidence  in  legislative  history  that  sev- 
erability clause  was  considered,  where 
It  cannot  t>e  said  that  it  is  evident  that 
Congress  would  not  have  enacted  other 
provisions  of  Reorganization  Act  inde- 
pendent of  legislative  veto  provision. 

4.  EEOC's     authority     ►  108.502 

►  106.1302  ►  110.03 

Congress  ratified  Reorganization 
Plan  No.  1  of  1978.  under  which  author- 
ity to  enforce  ADEA  was  transferred  to 
EEOC.  where  two  appropriations  acts 
Indicate  that  money  appropriated  to 


EEOC  is  to  be  used  to  enforce  ADEA  as 
well  as  Title  VII.  Civil  Service  Reform 
Act  (CSRA)  provides  that  any  provi- 
sion of  Reorganization  Plan  that  is 
inconsistent  with  CSRA  Is  superseded, 
and  CSRA  did  not  affect  transfer  of 
ADEA  enforcement;  such  transfer  does 
not  Involve  such  serious  constitutional 
problems  that  ratification  cannot  be 
inferred  without  explicit  action  by  law- 
makers. 


On  motion  by  employer  and  Its  presi- 
dent for  temporary  restraining  order  or 
preliminary  injunction  prohibiting 
EEOC  from  requiring  president  to  ap- 
pear at  deposition  and  produce  docu- 
ments In  dunpliance  with  subpoena. 
Motion  for  preJlmlnary  Injunction  de- 
nied. 

Stephen  H.  Blller  (Helskell,  Donel- 
son.  Bearman.  Adams,  Williams  & 
Klrsch).  Memphis,  Tenn.,  for  plain- 
tiffs. 

Daniel  M.  Williams,  Jr.,  Washington. 
D.C.,  and  Lawrence  J.  Kamenetzky, 
Acting  Regional  Attorney,  and  Zelma 
P.  Brown.  Trial  Attorney.  Memphis. 
Tenn..  for  defendant. 

full  Text  of  Opinion 

HORTON.  District  Judge:  -  Plain- 
tiffs Muller  Optical  Company  and  Its 
president.  Robert  E.  Long,  seek  a  tem- 
porary restraining  order  or  preliminary 
injunction  prohibiting  the  defendant. 
Equal  Employment  Opportunity  Com- 
mission (EEOC).  from  requiring  Long 
to  appear  at  a  deposition  and  produce 
documents  In  compliance  with  a  sub- 
poena Issued  by  the  EEOC.  The  Court 
held  a  hearing  on  this  matter,  and; 
after  a  full  review  of  the  record  and 
careful  consideration  of  the  issues  in- 
volved, enters  this  Order  DENYING 
plaintiffs'  motion. 

This  action  is  the  culmination  of  a 
controversy  that  began  when  plain- 
tiffs' former  employee.  Vera  Marie  Ad- 
kins,  filed  a  charge  with  the  EEOC 
contending  that  Muller  had  discharged 
her  because  of  her  age  and  her  sex. 
After  Muller  resisted  the  EEOC's  sever- 
al attempts  to  Investigate  Adkins' 
charge,  the  EEOC  Issued  a  subpoena, 
pursuant  to  the  Age  Discrimination  in 
Employment  Act,  ordering  Long  to  ap- 
pear at  the  EEOC's  office  on  October 
14,  1983.  The  subpoena  required  Long 
to  bring  specified  recdhls  and  testify 
before  EEOC  personnel.  In  an  effort  to 
avoid  complying  with  this  subpoena, 
the  plaintiffs  filed  this  action.  The 
plaintiffs  contend  the  EEOC  lacks  ju- 


1132 


■•  risdiction  under  the  Age  Discrimina- 
tion In  Employment  Act  (ADEA)  to 
investigate  Adkins'  charge. 

Plaintiff » '  Contentiotu: 

To  understand  plaintiffs'  contention 
that  the  EEOC  la  without  authority  to 
investigate  an  age,  discrimination 
charge,  it  Is  necessary  to  look  at  the 
underlying  legislation.  Under  Reorgan- 
ization Plan  No.  1  of  1978.  the  sUtutory 
responsibility  for  administering  and  en- 
forcing the  Age  Discrimination  in  Em- 
ployment Act  was  transferred  from  the 
Secretary  of  Labor  to  the  EEOC  effec- 
tive July  1.  1979.  This  Reorganization 
Plan  was  enacted  oursuant  to  the  RM>r. 
ganization  Act  of  1977.  5  U.S.C.  901  et 
seq.  Through  this  Reorganization  Act. 
Congress  gave  the  President  of  the 
United  States  authority  to  restructure 
and  reorganize  the  executive  branch 
and  its  agencies.  5  U.S.C.  §§901.  903. 
The  President  "was  empowered  to  pre- 
pare reorganization  plans  and  submit 
such  plans  to  both  Houses  of  Congress. 
5  U.S.C.  §903.  If  during  the  sixty  days 
after  a  plan  was  transmitted  to 
Congress,  neither  house  passed  "a  reso- 
lution stating  in  substance  that  the 
House  does  not  favor  the  reorganiza- 
tion plan."  then  the  reorganization 
plan  became  effective.  5  U.S.C.  §  906(a). 
Thus,  the  Reorganization  Act  Included 
a  legislative  veto  provision. 

The  plaintiffs  here  contend  that  the 
presence  of  a  legislative  veto  provision 
in  the  Reorganization  Act  that  autho- 
rized the  transfer  of  responsibility  for 
administering  and  enforcing  the  ADEA 
from  the  Secretary  of  Labor  to  the 
EEOC  renders  that  transfer  void.  The 
plaintiffs  base  their  argument  on  the 
recent  United  States  Supreme  Court 
decision  Immigration  and  Naturaliza- 
tion Service  v.  Chadha.  103  S.Ct.  2764 
(1983).  In  Chadha  the  Supreme  Court 
held  unconstitutional  a  section  of  the 
Immigration  and  Nationality  Act  au- 
thorizing either  House  of  Congress  to 
Invalidate  the  Attorney  General's  deci- 
sion to  allow  a  particular  deportable 
alien  to  remain  in  the  United  States.  Id. 
at  2788.  The  Court  held  in  Chadha  that 
the  House  of  Representative's  veto  of 
the  Attorney  General's  decision  violat- 
ed the  constitutional  requirement  that 
legislative  acts  be  passed  by  both 
Houses  of  Congress  and  presented  to 
the  President.  Because  the  one  House 
veto  exercised  by  the  House  of  Repre- 
sentatives failed  to  comply  with  these 
constitutional  requirements  of  bicam- 
eralism and  presentment,  the  Court 


severed  the  legislative  veto  provision  of 
the  Immigration  and  Nationality  Act 
and  declared  the  severed  provision  un- 
constitutional. 

The  plaintiffs  contend  that  the  pres- 
ence of  the  legislative  veto  within  the 
Reorganization  Act  serves  to  Invalidate 
the  reorganization  plans  implemented 
under  the  Act.  In  the  plaintiffs'  view, 
there  has  been  no  valid  statutory  grant 
of  authority  empowering  the  EEOC  to 
enforce  the  ADEA,  and  therefore,  the 
EEOC  has  no  jurisdiction  to  subpoena 
plaintiff  Long  as  a  part  of  an  Investiga- 
tion of  Adkins'  age  discrimination 
charge. 

DEFENDANT'S  CONTENTIONS: 

The  EEOC  agrees  that  the  Reorgani- 
zation Act,  which  authorized  the  Presi- 
dent to  transfer  the  administration  of 
the  ADEA  from  the  Secretary  of  Labor 
to  the  EEOC  via  a  reorganization  plan, 
does  contain  a  one  House  veto  provision 
similar  to  the  one  found  unconstitu- 
tional in  Chadha.  The  EEOC.  however, 
advances  several  arguments  to  support 
Its  contentions  that  plaintiffs  have  not 
established  that  they  are  entitled  to 
Injunctive  relief,  nor  have  they  estab- 
lished that  the  EEOC  lacks  jurisdiction 
to  Investigate  Adkins'  age  discrimina- 
tion charge.  TRe  EEOC's  arguments 
may  be  summarized  as  follows: 

1.  Plaintiffs  have  not  demonstrated 
that  they  are  entitled  to  Injunctive 
relief  by  showing:  (a)  there  is  a  substan- 

'tlal  likelihood  they  will  succeed  on  the 
merits;  (b)  they  will  suffer  irreparable 
Injury  absent  injunctive  relief;  (c) 
granting  the  injunction  would  cause  no 
substantial  harm  to  others;  and  (4)  the 
public  interest  would  be  served  by  Issu- 
ing Injunctive  relief. 

2.  Plaintiffs  lack  standing  to  chal- 
lenge the  validity  of  the  legislative  veto 
since  plaintiffs  have  suffered  no  injury 
in  fact  as  a  result  of  the  presence  of  the 
legislative  veto  In  the  Reorganization 
Act. 

3.  The  Chadha  decision  Is  not  appli- 
cable here  since  the  transfer  from  the 
Secretary  of  Labor  to  the  EEOC  did  not 
Involve  any  unilateral  action  by  only 
one  House  of  Congress. 

4.  The  Chadha  decision  Is  not  appli- 
cable since  here  the  effect  of  the  chal- 
lenged Reorganization  Plan  was  merely 
to  transfer  the  enforcement  power 
from  one  executive  agency  to  another; 
the  transfer  determined  who  enforced 
the  substantive  rights  created  under 
the  ADEA.  but  it  otherwise  had  no 
effect  on  those  rights. 
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5.  Congress  would  have  passed  the 
Reorganization  Act  even  if  the  legisla- 
tive veto  had  not  been  included  in  the 
Act.  Prom  this,  it  follows  that  the  un- 
constitutional one  House  veto  provision 
is  severable  from  the  remainder  of  the 
Reorganization  Act. 

8.  In  subsequent  legislation  that  ddes 
meet  the  requirements  of  bicameralism 
and  presentment.  Congress  has  ratified 
the  transfer  of  the  administration  and 
enforcement  of  the  ADEA  from  the 
Secretary  of  Labor  to  the  EEOC. 

7.  Even  if  Chadha  does  dictate  that 
the  Reorganization  Act  be  held  un- 
constitutional and  even  if  Congress  has 
not  subsequently  ratified  the  transfer 

challenged  here,  the  ruling  of  unconsti- 
tutionality should  not  be  applied  re- 
troactively. 

8.  Irreparable  harm  has  not  been 
shown  because  plaintiffs  failed  to  dem- 
onstrate that  the  EEOC  is  handling 
Adkins'  age  discrimination  charge  any 
differently  than  would  the  Department 
of  Labor  had  enforcement  not  been 
transferred. 

STANDING: 

The  EEOC  argues  that  the  plaintiffs 
lack  standing  to  challenge  the  EEOCs 
jurisdiction  over  age  discrimination 
charges.  Article  III  of  the  Constitution 
"requires  the  party  who  Invokes  the 
court's  authority  to  'show  that  he  per- 
sonally has  suffered  some  actual  or 
threatened  Injury  as  a  result  of  the 
putatlveiy  illegal  conduct  of  the  defen- 
dant,' Gladstone,  Relators  v.  Village  of 
Bellwood,  441  U.S.  91.  99  ...  (1979).  and 
that  the  Injury  fairly  can  be  traced  to 
the  challenged  action'  and  'Is  likely  to 
be  redressed  by  a  favorable  decision,' 
Simon  v.  Eastern  Kentucky  Welfare 
Rights  Org.,  426  U.S.  26,  38,  41  ... 
(1976)."  Valley  Forge  Christian  College 
v.  Americans  United  for  Separation  of 
Church  and  State,  454  U.S.  464,  102 
S.Ct.  752.  758  (1982)  (footnote  omit- 
ted). 

The  EEOC  contends  that  In  order  to 
challenge  the  legislative  veto  provision 
of  the  Reorganization  Act  the  plain- 
tiffs must  demonstrate  they  have  suf- 
fered injury  in  fact  stemming  from  the 
one  House  veto  provision  they  attack. 
Since  neither  the  House  of  Representa- 
tives nor  the  Senate  exercised  Its  legis- 
lative veto  under  the  Reorganization 
Act  to  prevent  the  ADEA  transfer, 
EEOC  contends  that  the  plaintiffs 
have  suffered  no  injury  In  fact  and 
therefore  have  no  standing  to  chal- 
lenge the  EEOCs  authority.  The  Court 
finds  that  the  EEOC  mispercelves  the 


'nature  of  the  injury  in  fact  sufficient  to 
confer  standing.  The  plaintiffs  do  not 
contend  that  the  failure  of  either 
House  of  Congress  to  exercise  the  legis- 
lative veto  caused  them  injury.  Rather, 
plaintiffs  allege  their  injury  arises 
from  the  EEOCs  issuance  of  a  subpoe- 
na that  —  In  plaintiff's  view  —  the 
EEOC  is  not  constitutionally  autho- 
rized to  issue. 

(11  The  Court  finds  that  plaintiffs 
have  Indeed  suffered  injury  In  fact 
sufficient  to  confer  standing  to  chal- 
lenge the  defendant's  authority  to  Is- 
sue the  subpoena.  Plaintiffs  have  been 
subpoenaed  to  appear  with  books  and 
records  In  hand  before  the  EEOC.  If 

plaintiffs  comply  with  the  subpoen 
and  the  EEOC  is  without  authority  t 
issue  the  subpoena,  then  plaintiff 
have  been  subjected  to  an  intrusive  an 
time  consuming  Investigation  by  a  go> 
emmental  agency  acting  outside  th 
law.  On  the  ether  hand.  If  plaintiffs  d 
not  comply  with  the  subpoena,  the 
they  may  be  subjected  to  court  actio 
initiated  by  EEOC  to  enforce  compi 
ance  with  the  subpoena.  15  U.S.C.  1 4 
Failure  to  obey  a  court  order  enforclr 
the  subpoena  Is  punishable  as  coi 
tempt  and  may  also  subject  these  plali 
tiffs  to  a  fine  and/or  Imprisonment.  ) 
U.S.C.  i  50.  This  threatened  Injury  ah 
qualifies  as  Injury  In  fact  sufficient  i 
confer  standing.  If  plaintiffs  succet 
and  this  action  results  In  a  decisU 
favorable  to  them,  their  Injury  can  I 
redressed  by  an  Injunction  forblddii 
the  defendant  from  enforcing  its  su 
poeha. 

APPLICABILITY  OF  CHADHA: 

(21  Plaintiffs  contend  that  the  S 
preme  Court's  decision  In  Chadha,  s 
pra,  invalidates  the  transfer  of  ADB 
administration  and  enforcement  fro 
the  Secretary  of  Labor  to  the  EEO 
This  Court  is  aware  that,  subsequent 
the  Supreme  Court's  ruling  in  ChadI 
the  constitutionality  of  provisions  cc 
taining  legislative  vetos  is  being  ch 
lenged  on  many  fronts.  Because  of  t 
newness  of  the  Chadha  decision,  tl 
Court  Is  sailing  In  largely  unchart 
seas.'  Neveitheless.  after  a  careful  rer 

•  The  Court  to  %m*rt  ot  only  on*  P»»'''?oki 
Ch»dh«  decision  deallna  wlUi  "»»»  tow^  »«  "S 
AlbUte  In..  Co..  570  fSi«lQ.li2*."^,S 
Prac.  Cas.  (BNA)  IJJ7  (S.D.  MtarlWOI.  •»« 
dUtrlct  court  found  th*l,U.e  pr««n«  ol  •  WJJ 
veto  in  the  Reortwitotlon  Act  M  l*nta«J^ 
the  entire  Act.  Thtt  court  then  heW  J^fjj;* 
atlon  Plan  I  of  IMS.  V»P^^^'SMSa«« 
wa«  Ineffective  to  tran.  er  "£^?S^  of  Uboi 
Equal  Pay  Act  from  the  Beatun?*^^^ 
EEOC  TTiat  dectoton.  of  ^^J*  SicTkP' 
Utto  Court.  ThU  Court  doe«  not  ooncw 
dcctoion.  I  ■  '' 
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ing  of  Chad  ha  the  Court  holds  that  t 
Supreme  Court's  reasoning  and  ho 
Ing  in  Chadha  do  not  necessitate 
ruling  that  the  EEOC  is  without  : 
thority  to  investfkate  an  age  discrii 
nation  charge  under  the  ADEA. 

There  are  significant  distinctions  i 

tween  the  exercise  of  the  iegislat 

veto  held  invalid  In  Chadha  and  t 

*  presence  of  the  legislative  veto  in  t 

Reorganization  Act  challenged  he 

Chadha  dealt  with  a  situation  whe 

through  the  Inunlgration  and  Natl< 

ality  Act.  Congress  had  delegated 

the  executive  branch  (specif IcaUy 

e  Attorney  General)  "the  authority 

allow  deporUble  aliens  to  remain  m 

,is  country  In  certain  spedfled  clr- 

,mstances."  103  S.Ct    at  2786    2770 

I   By  unilaterally  vetoing  the  Attor- 

•y  General's  decision  allowing   Mr. 

hadha  to  remain  in  the  United  States. 

le  House  of  Representatives  "tooli 

•tlon  that  had  the  purpose  and  effect 

altering  the  legal  rights.  duUes  and 

latlons  of  persons,  including  the  At- 

irney  General,  Executive  Branch  off l- 

als  and  Chadha.  ail  outside  the  legis- 

dive  branch."  103  S.Ct.  at  2784.  The 

upreme     Court    stated     that     once 

ongress  has  delegated  Its  authority. 

ongress  must  abide  by  that  delegation 

until  that  delegation  is  legislatively 

itered  or   revoked."    103  S.Ct.   2786. 

inilateral  action  by  only  one  House  of 

ongress    is    constitutionally    Insuffi- 

ient  to  effect  such  an  alteration  or 

evocation. 

In  contrast,  the  transfer  from  the 
■.ecretary  of  Labor  to  the  EEOC  of  the 
uthority  to  administer  and  enforce 
he  ADEA  did  not  involve  the  exercise 
>f  a  legislative  veto.  Either  House  of 
:ongress  could  have  halted  the  trans- 
er  by  vetoing  It  within  sixty  days  of 
he  Presidents  transmittal  of  the 
leorganlzation  Plan  to  Congress.  How- 
ever, neither  House  took  any  veto  ac- 
ion.  Furthermore,  the  legislation  In- 
/olved  In  the  ADEA  transfer  merely 
shifted  from  one  administrative  body 
t,o  another  the  power  to  enforce  legisla- 
tion that  had  already  been  approved  by 
both  Houses  of  Congress  and  the  Presi- 
dent. Unlike  in  Chadha,  where  the 
House's  veto  would  have  resulted  in  the 
deporUtlon  of  Mr.  Chadha.  Reorgani- 
zation Plan  1  of  1978  did  not  affect  any 
substantive  rights. 

Although  the  Supreme  Court  did 
find  the  one  House  veto  constitutional- 
ly deficient.  Chadha  is  not  read  by  this 
Court  to  hold  that  the  mere  presence 
of  a  one  House  veto  provision  in  a 
legislative  scheme  will  invalidate  the 


"entire  legislative  scheme.  To  the  con- 
trary, the  Supreme  Court.  In  Chadha. 
severed  the  offensive  one  House  veto 
provision  and  left  intact  the  remainder 
of  the  Immigration  and  Nationality 
Act.  103  S.Ct.  at  2774-76.  2788.  This 
Court  then  must  address  the  Issue 
whether  the  legislative  veto  Is  severa- 
ble from  the  Reorganization  Act  of 
1977. 

SEVERABILITY: 

The  plaintiffs  here  contend  that  the 
Reorganization  Act's  one  House  veto 
provision  Is  not  severable,  and.  there- 
fore, the  entire  Reorganization  Act 
(and  all  reorganization  plans  Imple- 
mented thereunder)  must  be  invalidat- 
ed. Defendant  EEOC  maintains  that 
the  one  House  legislative  veto  Is  severa- 
ble from  the  remainder  of  the  Reorgan- 
ization Act  of  1977  and  that  the  reor- 
ganization plans  Implemented  thereun- 
der remain  valid. 

Because  the  Reorganization  Act  of 
1977  does  not  contain  a  severability 
clause.'  the  Court  must  try  to  deter- 
mine whether  Congress  would  have 
enacted  other  portions  of  the  statute  In 
the  absence  of  the  Invalidated  legisla- 
tive veto  provision.  Consumer  Energy 
Council  V.  Federal  Energy  Regulatory 
Commission.  673  F.2d  425.  442  (D.C. 
CIr.  1982).  aff'd.  51  LW  3935  (June  28. 
1983).  "Unless  It  Is  evident  that  the 
legislature  would  not  have  enacted 
those  provisions  which  are  within  its 
power.  Independently  of  that  which  Is 
not.  the  Invalid  part  may  be  dropped  If 
what  Is  left  Is  fully  operative  as  a  law." 
Buckley  v.  Valeo.  424  U.S.  1.  109  <  1976) 
(quoting  Champlln  Refining  Co.  v.  Cor- 
poration Commission.  286  U.S.  210,  234 
(1932)). 

To  determine  whether  Congress 
would  have  enacted  the  other  provi- 
sions of  the  Reorganization  Act  of  1977 
In  the  absence  of  the  one  House  veto 
provision  requires  an  examination  of 
the  Act  and  Its  legislative  history,  along 
with  an  unavoidable  attempt  at  clair- 
voyance. 

The  practice  of  Congress'  delegating 
to  the  President  the  authority  to  reor- 
ganize the  executive  branch  via  reor- 
ganization plans  is  not  new;  the  first 
reorganization  act  gave  this  power  to 


'  Aa  the  Supreme  Court  stated  In  United  State*  *. 
Jackson.  390  U.S.  5T0  (196S).  "whatever  relevance 
such  an  expltcit  (severability!  clause  miiht  have  In 
creallni  a  presumption  of  severability,  the  ultimate 
determination  of  severability  will  rarely  tura  on  the 
presence  or  absence  of  stich  a  clause."  390  VS.  at  StS 
n.27  (ciUtlona  omitted). 
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President  Hoover  In  1932.  H.R.  Rep. 
No.  95-105.  95th  Cong..  1st  Sess.,  re- 
printed In  1977  U.S.  Code  Cong.  «fc  Ad. 
News  41.  44  [hereinafter  House  Re- 
port!. Since  the  first  reorganization 
act.  Congress  has  from  time  to  time 
renewed  or  modified  the  reorganization 
act  to  allow  the  President  a  specific 
time  period  In  which  to  submit  reorgan- 
ization plans.  The  scope  of  authority 
granted  the  President  and  the  manner 
by  which  reorganization  plans  must  be 
approved  has  also  varied.  House  Report 
at  44-46.  The  initial  reorganization  act 
provided  for  Congressional  disapproval 
of  reorganization  plans  by  either  House 
of  Congress,  and  some  form  of  one 
House  veto  has  been  Included  In  most 
subsequent  renewals  or  extensions  of 
the  act. 

In  ascertaining  whether  Congress 
would  have  enacted  the  balance  of  the 
Reorganization  Act  of  1977  in  the  ab- 
sence of  the  legislative  veto.  It  is  neces- 
sary to  look  at  the  reasons  Congress 
articulated  for  adopting  the  Act.  The 
legislative  history  of  the  Act  empha- 
sizes that  In  our  rapidly  changing  soci- 
ety "(flunctlons  change,  new  methods 
are  developed,  bureaucratic  structures 
become  obsolete,  new  laws  are  pas.sed." 
House  Report  at  43-44.  To  adapt  to 
such  changes  modification  of  the  gov- 
ernment's organizational  structure  is 
needed.  See  5  U.S.C.  5901.  Congress 
expected  the  Reorganization  Act  to 
bring  about  changes  in  the  executive 
branch  that  would  result  In  "cost  re- 
duction. Improved  management  and 
better  services  to  the  public. "  House 
Report  at  43. 

Rather  than  employing  the  normal 
legislative  process.  Congress  chose  to 
use  the  legislative  veto  and  thereby 
delegate  the  responsibility  for  such 
reorganization  to  the  President;  such 
delegation  was  chosen  because  it  was 
speedier  and  more  expeditious.  House 
Report  at  44:  5  U.S.C.  §901(a)(b).  The 
Act's  legislative  history  clearly  shows 
that  In  choosing  this  route  Congress 
was  aware  of  the  questionable  constitu- 
tionality of  the  legislative  veto.  House 
Report  at  42-43,  49-57,  63-70.  Despite 
this  awareness.  Congress  did  not  omit 
the  legislative  veto  provision  but.  In- 
stead, took  several  measures  to 
"strengthen  the  role  of  Congress  and 
help  allay.  In  part,  those  fears  of  un- 
constitutionality."  House  Report  at  43. 
First.  In  an  effort  to  lessen  objections 
to  the  use  of  the  legislative  veto. 
Congress  made  several  modifications  in 
the  procedure  by  which  the  reorganiza- 
tion   plans   were    to   be    handled    by 


Congress.  To  assure  that  Congress 
would  have  an  opportunity  to  vole  on 
every  plan,  the  Act  provided  that  each 
time  a  reorganization  plan  wsis  trans- 
mitted to  C'ongres.s,  a  resolution  stating 
that  the  reorganization  plan  was  disap- 
proved was  to  be  Introduced  In  both  the 
House  and  Senate.  5  U.S.C.  5  5909,  910. 
The  disapproval  resolution  was  then  to 
be  referred  to  designated  committees  in 
each  House;  and  the  committees  were 
to  make  their  recommendations  to 
their  respective  House  within  forty-five 
days.  5  U.S.C.  5910.  If  a  committee  did 
not  report  a  resolution  within  the  spec- 
ified time,  the  committee  was  deemed 
discharged  from  further  consideration 
of  the  resolution  and  the  resolution 
was  placed  on  the  appropriate  calendar 
of  the  House  Involved.  5  U.S.C.  5911. 
Thereafter,  any  member  of  the  respec- 
tive House  could  move  to  proceed  to 
reconsideration  of  the  disapproval  res- 
olution. 5  U.S.C.  5912.  This  plan  was 
devised  to  "virtually  guarantee  a  vote 
within  the  60-day  period  In  all  cases 
and  (guarantee)  that  Congress  (would) 
have  the  opportunity  to  consider  and 
act  upon  reorganization  plans  In  a  rea- 
sonable and  expeditious  manner." 
House  Report  at  48. 

In  addition  to  these  procedural  safe 
guards  designed  to  Insure  a  Congressio- 
nal vote  on  each  plan.  Congress  also 
Included  safeguards  In  the  form  of  limi- 
tations on  Presidential  authority.  Un- 
der the  Reorganization  Act  of  1977,  the 
President  could  not  abolish  enforce- 
ment functions  or  statutory  programs, 
5  U.S.C.  5903(a)(2),  nor  could  he  abol- 
ish independent  regulatory  agencies  or 
their  functions  or  consolidate  two  or 
more  such  Independent  regulatory 
agencies.  5  U.S.C.  5905(aKl).  These 
limitations  had  not  been  present  In 
previous  reorganization  plans.  House 
Report  at  46, 47. 

Having  established  that  Congress 
was  well  aware  that  the  presence  of  the 
legislative  veto  created  "serious  consti- 
tutional questions, "  House  Report  at 
42.  and  that  In  light  of  such  questions 
Congress  adapted  the  Reorganization 
Act  to  Increase  Congressional  involve- 
ment and  lessen  the  authority  dele- 
gated to  the  President,  the  Court  is  still 
faced  with  the  problem  of  whether 
Congress  would  have  enacted  the  Act 
absent  the  one  Hoftse  veto  provision. 
Some  evidence  that  Congress  would 
not  have  done  so  can  bf  found  in  Con- 
gressman Robert  Drinan's  separate 
views  appended  to  the  Act's  legislative 
history.  House  Report  at  66-70.  Con- 
gressman Drlnan  questioned  the  neces- 
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sity  of  bypassing  the  normal  legislative 
process  and  risking  that  the  courts 
would  hold  the  Act  unconstitutional. 
He  stated  that  the  Act  "intentionally 
does  not  contain  a  severability  clause. 
The    one    House    veto    provision    is 
deemed  to  be  an  integral  and  necessary 
part  of  the  legislative  scheme  for  reor 
ganlzatlon.  That  Is  a  proposition  to 
which  all  agree."  House  Report  at  69. 
Despite  Congressman  Drlnan's  asser- 
tion, there  is  no  evidence  in  the  Act  or 
in  the  House  Report  that  a  severability 
clause    was   considered.    Instead,    the 
House  Report  shows  that  the  commit- 
tee rejected  a  proposal  that  would  have 
red  the  passage  of  a  resolution  by 
Houses  before  a  reorganization 
could  go  into  effect.  Whether  a 
ability  clause  was  even  considered 
>t  mentioned  in  the  Committee's 
.rt. 

Based  on  this  review  of  the  Reor- 

'.ation  Act  of  1977  and  its  legisla- 

history,  the  Court  cannot  say  that 

■  evident  that  the  legislature  would 

lave  enacted"  the  other  provisions 

le  Reorganization  Act  independent 

le  legislative  veto  provision.  Bucic- 

supra.  at  109.  Congress  was  Iceenly 

-e  of  the  need  for  reorganization  of 

executive  branch  and  adopted  the 

t  expeditious  means  of  accomplish- 

;uch  a  reorganization.  Several  reor- 

zation  plans  were  implemented  un- 

ihe  Reorganization  Act  of  1977.  anrf 

e  plans  made  many  changes  in  the 

inizational  structure  of  the  execu- 

branch  of  government.  Nowhere  is 

•vident   that  Congress  would  not 

e  enacted  the  mechanism  for  reor- 

ization  of  the  executive  branch  ab- 

t  the  use  of  the  legislative  veto 

vision.  Since,  absent  the  one  House 

}  provision,  the  remainder  of  the 

.    )rganization  Act  "Is  fully  operative 

I  law."  the  Court  finds  the  invalid 

slative  veto  provision  severable  and 

IS.  the  remainder  of  the  Act  valid. 

ecause  of  the  admitted  difficulty  in 

empting  to  divine  post  facto  what 

igress  would  have  done,  the  Court  is 

jctant  to  base  its  holding  solely  on 

•  severability  of  the  one  House  veto. 

nsequently.  the  issue  of  Congressio- 

I  ratification  will  also  be  addressed. 

fNGRESSIONAL  RATIFICATION: 

The  defendant  EEOC  argues  that 
'n  if  Reorganization  Plan  No.  1  of 
^8  lacked  the  constitutionally  re- 
ired  attributes  of  bicameralism  and 
esentment.  subsequent  Congressio- 
I  ratification  of  the  Plan  has  cured 
.ese  problems. 


"^hen  the  President,  by  executive 
der.  has  taken  action  that  he  may  not 
ive  been  authorized  to  take, 
>ngress.  In  some  situations,  has  the 
)wer  to  ratify  the  President's  action 
id  thus  legitimize  any  irregularity. 
brandtsen-Moller  Co.  v.  United 
ates.  300  U.S.  139  (1937).  Such  Con- 
essional  ratification  may  occur  when 
)th  Houses  of  Congress  either  pass 
gislation  appropriating  funds  to  im- 
iement  the  executive  order  or  make 
'ference  to  the  executive  order  in  sub- 
•quently  passed  legislation.  Id  at  147- 
3.  See  also  Fleming  v.  Mohawk  Wreck- 
ig  &  Lumber  Co..  331  U.S.  111.  118-19 

(1947):  Ex  parte  MitsuyeEndo.  323  U.S. 
283.  303  n.24  (1944);  Swayne  &  Hoyt  v. 
United  States.  300  U.S.  297,  301  302 
(1937). 

An  examination  of  the  Isbrandtsen- 
Moller  decision  is  instructive  since  the 
situation  there  is  analogous  to  the  case 
at  bar.  There,  by  executive  order,  the 
President  had  abolished  the  Shipping 
Board  and  transferred  its  functions  to 
the  Secretary  of  Commerce.  Subse- 
quently, the  Secretary  of  Commerce 
issued  an  order  requiring  the  plaintiff 
shipping  company  to  file  certain  rec- 
ords with  the  Secretary;  the  plaintiff 
shipping  company  then  brought  an  ac- 
tion to  restrain  the  enforcement  of  the 
Secretary's  order.  300  U.S.  140-44.  In 
challenging  the  Secretary's  authority 
to  issue  the  order,  the  shipping  compa- 
ny argued  that  Congress  had  not  in- 
tended that  the  President  abolish  the 
Shipping  Board  and  transfer  the 
Board's  functions  to  the  Secretary  of 
Commerce,  and.  thus,  the  Secretary 
was  without  authority  to  issue  the  or- 
der. The  United  States  Supreme  Court 
held  that  via  subsequent  appropriation 
acts,  which  made  appropriations  to  the 
Department  of  Commerce  for  salaries 
and  expenses  to  carry  out  the  provi- 
sions of  the  Shipping  Act  and  made 
reference  to  the  executive  order, 
"Congress  appearfed]  to  have  recog- 
nized the  validity  of  the  transfer  and 
ratified  the  President's  action."  300 
U.S.  at  147.  In  addition  to  finding  Con- 
gressional ratification  in  the  appropria- 
tions acts,  the  Supreme  Court  relied  on 
Congressional  mention  in  the  Mer- 
chant Marine  Act  of  1936  that  the 
functions  formerly  performed  by  the 
Shipping  Board  were  "now  vested  in 
the  Department  of  Commerce  pursu- 
ant to  ...  the  President's  Executive 
order."  300  U.S.  at  148  (quoting  46 
U.S.C.A.  51114(a).  The  Court  found 
that  Congress  had  ratified  the  action 
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taken  by  the  President  In  his  executive 
order. 

(41  Here  the  EEOC  contends  that  by 
subsequent  legislative  action  Congress 
has  ratified  the  transfer  of  administer- 
ing and  enforcing  the  ADEIA  from  the 
Secretary  of  Labor  to  the  EEOC.  Two 
recent  appropriations  acts  clearly  indi- 
cate that  money  appropriated  to  the 
EEOC  Is  to  be  used  to  enforce  the  Age 
Discrimination  In  Employment  Act.  as 
well  as  to  enforce  Title  VII.  Act  of  Dec. 
21.  1982.  Pub.  L.  No.  97-377.  96  Stat. 
1830.  1974  (1982);  Act  of  Dec.  15.  1981. 
Pub.  L.  No.  97-92.  95  Stat.  1183.  1192 
(1981).  Both  of  these  bills  were  ap- 
proved by  both  Houses  of  Congress  and 
signed  by  the  President  Additionally. 
Section  905  of  the  Civil  Service  Reform 
Act  of  1978.  5  use.  §  1101  notes,  pro- 
vides that  any  provision  of  either  Reor- 
ganization Plan  Numbers  1  or  2  of  1978 
that  is  inconsistent  with  the  Civil  Ser- 
vice Reform  Act  of  1978  is  thereby 
superseded.  The  Civil  Service  Reform 
Act  of  1978  did  not  affect  Reorganiza- 
tion Plan  Is  transfer  of  ADEA  enforce- 
ment; therefore,  the  Court  finds  that 
Congress  impliedly  ratified  the  por- 
tions of  the  Reorganization  Plan  that 
transferred  jurisdiction  of  the  ADEA  to 
the  EEOC. 

The  Court  Is  aware  that  in  the  same 
situation  another  district  court  did  not 
find  Congressional  ratification  of  the 
Reorganization  Act.  See  supra  p.8  n.l. 
There  is  a  line  of  cases  standing  for  the 
proposition  that  when  administrative 
action  has  raised  "serious  constitution- 
al problems,'"  specifically  procedures  of 
doubtful  constitutionality  affecting  a 
person's  due  process  rights  to  confron- 
tation, the  Supreme  Court  will  look  for 
"explicit  action  by  lawmakers"  and  will 
not    infer   delegation    or   ratification 


without  such  explicit  action  Greene  v. 
McElroy.  360  U.S.  474.  506-08  (1959). 
T\-,F.  transfer  of  administrative  func- 
tions from  one  governmental  agency  to 
another  at  Issue  here,  however,  does 
not  Involve  such  serious  constitutional 
rights. 

Under  the  reasoning  of  Isbrandtsen- 
Moller.  the  Court  finds  that  through 
the  appropriations  acts  and  the  Civil 
Service  Reform  Act  of  1978.  Congress 
has  ratified  the  transfer  of  the  admin- 
istration and  enforcement  of  the  ADEA 
from  the  Secretary  of  Labor  to  the 
EEOC. 

CONCLUSION 

The  Court  finds,  based  on  the  severa- 
bility of  the  one  House  veto  provision 
from  the  remainder  of  the  Reorganiza- 
tion Act  and  upon  subsequent  Congres- 
sional ratification  of  Reorganization 
Plan  No.  1  of  1978.  the  Reorganization 
Plan  validly  transferred  responsibility 
for  the  administration  and  enforce- 
ment of  the  Age  Discrimination  in  Em- 
ployment Act  from  the  Secretary  of 
Labor  to  the  Equal  Employment  Op- 
portunity Commission.  Because  of  this 
conclusion.  It  is  obvious  that  plaintiffs 
are  not  entitled  to  Injunctive  relief. 
Plaintiffs'  ground  for  relief  is  based  on 
the  allegation  that  the  EEOC  lacks 
jurisdiction  to  investigate  age  discrimi- 
nation charges.  Having  found  that  the 
EEOC  does  possess  such  jurisdiction, 
the  Court  hereby  denies  plaintiffs'  mo- 
tion for  Injunctive  relief.  Plaintiffs 
have  no  probability  of  success  on  the 
merits  In  this  case.  The  EEOC  is  there- 
fore authorized  to  proceed  forthwith  in 
Its  Investigation  of  the  charge  against 
Muller  Optical  Company. 
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B.B.O.C  ».  ALLSTATE  INS.  CO. 

a»»mgmrjm$^  is«  omq 
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EQUAL  EMPLOTMEI*^  OPPOBTUNI. 
TT  COMMISSION.  Pblntiff, 

ALLSTATE  INSURANCE  COIWPANY, 
'     DefenidiiiL 

Or.  A.  N«.  JS^IMKB). 

United  $Ut»  Doitriet  Court, 
kO.  MiasiaripiM, 
JaduoB  DivisioB. 

Sept  ^,  1963. 

Bqual  Qnirtoyiiient  Opportunitjr  Com* 
miflsiofl  brodgftt  Equal  Pky  Act  action 
HfMiift  tmfiaytr.  Ofi  trnplnyefu  motion 
for  mimmify  jddgaunt,  the  District  Court, 
B*rbo<ff,  J.,  held  that:  (1)  one  houM  vvto 
provinon  of  ReoiiKanitation  Act  which  au- 
thorind  president  to  transfer  Equai  Pay 
Act  enforoement  authbrity  from  the  De^ 
pM^tment  of  Labor  to  the  EEOC  was  uncon- 
stitntioaa];  (2)  employer  had  standing  to 
ndae  the  inae;  (8)  iane  was  ripe  for  adju- 
dieatido;  (4)  one  hcuse  veto  provistoa  was 
not  sererabie  from  remainder  of  the  Reor- 
ganintioB  Act;  and  (5)  decision  was  enti- 
tled to  retroactive  application. 

.   Judgment  for  defendant 

1.  C«Miit«ti«Ml  Law  «»M 

Congress  may  legislate  and  grant  cer- 
tain power  h^  it  may  not  revoke  that  pow- 
er without  legislating  again. 

2.  Federal  Cbfl  Pnw^*»«  *»li9 

Every  defendant  his  standing  to  ques- 
tion the  legal  authority^  of  the  plaintiff  to 
sue. 


1  CowMMUmI  Uw  «>42.I(S) 

Employer  which  was  behig  sued  by 
EEOC  for  Bqual  Pay  Act  violationi  dwwed 
that  it  suffered  aetual  thjnry  from  suit  filed 
pursuant  to  allegedly  aneoBslitotieait  stat- 
ute and  had  standihf  t*  ehaileiigfe  eonstitu- 
tkmality  t>f  statute  wWeh  gaie  President 
antboritgr  to  traaaMrto  BIOC  the  power  to 
enforce  the  BqttU  Hj  JM  Pirir  Ldbor 
SUndards  Ast  bf  IMS,  |  ie(eX  n  amended. 
2»  US.CA.  §  n6(a). 

ICowiitutioi^Lilw^til 

Any  use  of  legislative  veto  scheme 

which  Ims  the  effect  of  enacting  laws  with- 
out complying  with  constitutional  prescrip- 
tion for  legislation  is  uneonstittitiohal. 

S.  CoMtHatiMal  Law  «»98 

RsdkgaaiaitioB  of  the  extautive  branei 


such  as  occnnvd  when  Prssident  was  given 
power  to  tranifcr  authority  for  tnforang 
Equal  Pay  A«t  from  th*  Departoient  Of 
Labor  to  the  EEOC  was  a  legislative  func- 
tion. Fair  Labor  Standards  Act  of  19S8. 
H  W(e).  it.  as  amended,  »  U.S.C.A. 
H  218(c).  217. 
1  CoMtitirtloMl  Law  4«*n 

Every  oie  of  the  legislat}«e  velo  is 
invalid.  • 

7.  CMVtHutloiiai  Law  •»»      ^ 

A  t«tained  onfr-liowe  veto  is  unoonsti- 
tutio^I  even  when  thM  veto  is  not  exer- 
cised. 

8.  CuwUtuawtti  Law  <°*t8 
Lab6r  RdatloM  «^139S 

One-house  veto  provision  Of  ReorgaAi^ 
ution  Act  which  gave  prcsidsBt,  the  |>ew«r 
to  transfer  the .  authority,  fgr,  enforcing 
Bqual  Pay  Act  from  the  Depariinent  of 
Labor  to  the  Eqti|ll  {Employment  Opportuni- 
ty Commtteioii  Wis  itncohsUtutionkl.  F^ 
Labor  Stahdaf^k  ^k  ot  1^  |$  16. 17.  as 
amended,  2^  U.3.C:A,  |}  2i«.  217;  Reorga- 
nization ^an  No.  1  of  1978,  $  1  ei  sfeq..  4^ 
U.S.CA  I  addOM  dote;'  6  U.S.C.X.  S  iOl 
et  seq.;  U.S.C.A.  Cdhst  Aii  1,  f  1  at  seq. 


<n' 


t.  CowUiuiWaJ  U«'  «»4«(i)    ; 

isufe  of  ecfistitMt^'liklHy.  o^  bi^i^ 
veto  protisloo  ,df  l^gisUtioQ  wiu<i|i^ve 
Presidient  pbwer  .to  trtinsTer  aiithoHty  ^or 
enforcing  the  Equaf  Pay  Act  ifrom  fiik  De- 
partment of  Labor  to  the  EEOC  was  ripe 
for  decimm  eye^  thoujfh  Cong^  had  pot 
exerciied  the  oMe-liouse  vetj^  poWer  ^t^  it 
n!bi\M.  Fair  Labor  i\»Hii»rtk  AeC  '6i 
19S8.  ii  ie(c).  17.  as  km^hdn)'. !»  V.S.CX 
H  21<(<ni  217;'ReikgA»SBitkn  Ptem  Nd  1 
of  1978. 1  1  et  seq..  42  U.8.C.A.  §  2B0Ob^ 
note.  ■  ■■  J 

19.  Slatirtes  •»«4<2) 

One-bouae  veto  prqyisioB  of  .Ifgislatkm 
which  authorised  President  to  transfer  re- 
spotwiUlity  for  (MfbreefrtMlt  of  (MnBiltial 
P«y  Act  from  the  Departaient  of  Labor  to 
the  SSOC  WW  aotsevorable  (>pa  the  ra- 
midndsrof  tha  siutherisii«  legftriatioa  and 
the  uneoaatiUitioMMty  of  that  pToviaioo  re- 
quired th«t  tha.  entn«  Reotvaaiatioil' .%et 
be  held  unconstitutional.  Far  Labor' €ltaii> 
danis  Act  of  1988.  §§  16(c),  17.  as  ameoded, 
29  U.&C.A.  §§  21fi(c),  2\%  feftirgtniBitioil 
Plan  No.  1  of  1978,  f  1  tH9eq.,  C  U.8.C.A: 
$  2000e-4  nbte. ' 
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S7f  PCDERAL  supi^LEMiarr 


iL  CMii  ^mm  <    > 

^  AthHaf  ditt  on»<hoaK  veto  prmrfanofi 
ff  llM^guiiBtioii  Act  whidi  tuUrariwd 
[pHitifcjut  to  tnmfer  •nthority  for  enforo- 
ta«  the  AqiMl  Pli7  Act  ttwa  the  Defiwi- 
Mt  ^  LiONir  to  thefBOG  WM  aaeofieti- 
tsSoiiel  moM  be  ghcn  retroaetive  apfiliea- 
tion.  Fair  Ubor  Standards  Act  of  19S8, 
U  lQ(eX  17.  as  amended,  29  U.S.C.A. 
H  tia(e).  Z17;  ReargUBtatmi  nan  Na  1 
of  1978, 1  1  et  aeq..  42  \JS.CJL  §  2000e^ 
•t^-    .i  ......   . 

^  UUM  ftfehtkte  *^issi  , 

nNrBBDC  9f\m  mndent  tnasferred  au- 
itiarity  Abt  cnfottMDeBt  <tf  the  tiqwil  Pay 
Act  WtU  ftBOC  from,the  bepartmentof 
tf^,  d»  Bot  ratffy  lU  preaideiitial  reor- 
JBi^araM,ao  as  to  orewome  eonrtitutioaal 
dOf^MtioM  ta  the,  oae  I^owm  veto  provisioii 
(tf  ihe  llffkiaBntioB  Act  whk^  authiiraed 
the  PfMideBt  te  oMka^.tha  tnunrfw^,  Fair 
Ubv  Steadwdi  Aet  of  1988,  K  !<(«).  17, 
WaHnM2^t)4<<A$|  2i«(e).217;  B<^ 
<i<li^hpa«MFiaa  No.  1  «l  1978.  f  1  «t  seq^ 

li;i;4CJL|2ooo»-AMt&, 


j  tM%lr  Jpovoe.  trial  Atty.,  Jerome  C. 
Rot<^  Jt^ilioQ^l,.  E.fi.O.C.,  BirmioK- 

imii^ Airier ifUam.         t.-^  :. 

L  Jtiblii'k  RcyBoUi^  Jni^fi.  ikiftxA^ 
MiiAii  *  Ottftkt,  JaekabB,  MfasL,  Cahfai  H. 
Or^e,  Fioz  A  Grove,  Chieago,  ID.,  for  de> 
fendaM. 

f  .....       . 

'f '^  iifciRniAjmint  opmiow  ^' 

■  BAiKBOtTB*  Dirtriet^iadge.         >«     i-:^ 

<•  01  FM«y;  Ai^^  ft.  198IL  tUi  Codri 
IIMrf  a  Miliary  <Mir|fu«inrM^UMry 
JiiUimftrHf  tlM  MiftAul,'  iBMMe  Itf- 
asnnw  viMifMqf>  ivi  ■ciNnMnnii 
OifaM H  iMWiiMMBk  to  thit  onkr 
^th»< 


^  m  EaOC»  madbailKf  to  ta»  tt  aMged  to 
:  bjr  viftae  of  2t  U.S.CA.  ff  216  aa^AlT 


On  April  14. 1982,  tKto  Equal  BmployineBt 
Opportunity  €ommiarion  (hereafter  EBOC) 
■oed  to  enforce  the  Equal  Piy  Aok  The 
EBOC  aUeged  that  it  had  tniOrtirity  to  eiH 
faf«e  the  Bqod  P^y  Act'  potfraant  to  Sae> 
tknlvi  ReeifanBation  Plan  No.  1  of  1978^ 
92  8laL.8781.  Whiefa  amended  29  U.8X>JL 
ff  216(e)  aAd  217.  Reergatrization  Ptaa 
No.  lof  l978wa8''eMM:ted"p«rmaattothe 
ReuigaMjmUun  Aet  of  1977r5  U.aC<A.  Sed- 
tioB  901;  «t  Mqi  i>  ' 'I' '    ■■■-   ^  ■/■'•■•:■■ . 

Tfie  preidlie  faJyttMi  Yof  fl^nlkr^  jw^ 
ment  made  by  ABitite  pUo^  before  tm 
Court  the  legaf  qtieMtb*'  of  wheth#  0^  not 
the  EBOC  has  the  aothoritj  to  enforce  the 
Equal  Pay  AetJ^  the  bntiation^of  litiga- 
tion.* There  aM  BO  gJirttidii^iUu^ortliatfe^ 
rial  fact  ^th  njitl  Hi  the  toatten 
pteaented  Vjf  iA$  tiMaii;  jiUMore,  it  b 
appropriate  to  dMiife  tits  (aaa«  ai  fow  by 
summary  judgmeoL  •'. '    >  !  ,  ' 

"  DMfe4!O0SB>lnt) 

The  basis  of  AI^ate's  motion  for  sumina- 
ry  judgment  Mfetta  to  th^  one>hbtoe  vteto 
proviaioB  eoBttined  fai  the  Reorganiiation 
Aet  of  1977.  Undtf  this  Abt  tbi;  PrendeM 
Iras  graatsd  the  atothbrity  to  prfeaent  reo^ 
gaointion  plan  to  Coopeti  wbich  either 
Hooae  «f  Cuugwai  eouhi  veto  by  a  reaolu- 
Cien  paaied  bf  «  taagerity  vote!  Re«rgani-i 
satkn  Pfan  N«  fltf  1978  was  not  objected 
to  by  eitiNT  HMte  aBd  therefore  was  "en- 
ieted"  into  law:  Seetion  1  of  this  Phn 
transferred  the  enforcemMt  Of  the  Equal 
Pay  Aet  from  th«  Labor  Department  to  the 
EEOC.  See  iM  U:^X>)de  Gmg.  A  Ad 
ftevH  979£l  (reprint  of  Reotganizati'oti  Plan 
No.  1  of  1978). 

In  a  recent,  Uit|ted  SUtes  Suprieme  Court 
decision  the  question  of  the  constitutional 
validity  of  one^hbose  vc/tii  pi^visions  was 
Jscialvdy  fwohred.  The  motion  beforti  this 
Covrt  for  summMjf  judgment  it  based  on 
tMi  dddiion  and  the  deierminatioA  of  its 
tf feH  Bi^ar  the  facts  preeettted  here. 

.  wberriw  the  ieoctafy  of  I,abor  may  bring  an 
sctkMi  to  edWce  29  U.S.CA.  i  206. 


1140 


E.E.O.C.  T.  AULBTATB  DtS.  CO. 


1227 


•       OIADHA      ;> 
[1]   OiiJaM!S3.tM,tlMt)WtedSUtM 
So^reiM  Court  aaiiptteeed  tti  itdUati  m 
Immigntioa  and  Natoni/tnCJMl  Smrka  r. 

Cbadhn,  —  UA ,  106  iCt  2fIH  77 

L.EkL2d  817  (1«8X  Ctodfca  hdd  tiMt  the 
retention  by  Congreas  of  the  power  to  veto 
the  act  of  the  Attorney  General  soapendinf 
deportation  proceedings  violated  the  eonati- 
tatioha)  doctHitet  of  reparation  ti  powers 
and  the  cwtstitaitiond  teqairement  that  let* 
islatioa  be  tecoMitfished  by  action  by  both 
houses  of  (ioagresB  and  by  presentment  to 
the  PMMent  of  the  United  SUtis.    Cha- 

dAa,  __  u:S.  at  -: — .  108  S.Ct  nl 

^^}'MeTte.  The  SJIitM^eM«  CocUrt's  exhaoa- 
ttve  anklyiii  or  tiM  Mttoit  bdrind  Artid«  1 
and  lis  Htiift'oti  the  ^irerdK  of  li^lative 
fi&ittr  ahe  ahBtewifcry  to  repeat*  Con- 
liresii  titfr  kgtmtt  and  grant  eerttiti  pon- 
er.  but  H  may  not'  ievdte  that  poi»er  grants 
ed  withtmt  kgkM^  tiglAn*  In  ChadM 
the'  Supreme  CeuH  foeNd  th«t  the  «fiie- 
h(MM>  v^  iMiMM  not  wiy  vMatod  the 
bicameralisKi  ■  aM  <  ^Meatmeitt  rtfquiiv^ 
■wnts  of  the  GoaMitatMnr,  hut  also  infring- 
ed apoa  the  dcetrac  of  separation  of  pow- 
ers.* 


STANDING 


The  EBOC 


k  «t»ding  argument 


wMdi.  if  tottemd.  HitM  jlmhrie  sanma- 
ryjttdgtteiit    "^;.iRi;,  \;.\' •'•  •      '     -v.- 

The  eiOC  O^mMa^iiiM  m 
have  standing  to  ehall(i#l'ihe  dslirtiiMiMi^ 

phulze  (be  «ln^  or  tlM^  dedtfea  ia  1^ 
of  the  eflldency  and  proUferatiaB  of  the  one- 
hoo*  veto  19  •  tool  or  iifMtmueUL  it  it  dear 
that  «Mr  deditoM  Inek  to  tite  todMckiW  ««r 
CwuUliitloB  smi  ekarataes  the  NfesMs  for  oMir 
ImitiitloQt  OB  the  uercM  of  ta^riailve 'power. 


4.    Th«n  aire  exceptioas  to  thti 
Hl&i  mast  be'  parted  by  both 
tvescnted  to  the  PreddeMk 

There  are  but  IbwrpiovUtaMlBAiCuuMiltM- 

tkoKu  expttcit  sad  aaanMfMaaiL  ay 

Houae  may  act  atoae  wMi  the 

loree  of  law.  aot  wabJuA  to  the  rraaMenft'a 

veto:  ■;•.■■'     '•  '  ■ 

<a)Tba  Itouae.or  RapnaaaUlfr 

was  given  tha  power  to  ioiUate 

roenta.    Ait.  I,  f  2,  cl.  6; 


ahty  of  the  ReoiiganiBAtitin  At*  of  1977  by 
dainimf  that  AllsUte  was  not  iigured  1^ 
that'  AM,  flvan  if  H  is  oneonatitational. 

,  pi '  It  ylie^  ^ispiiiie  that  every  je- 
feodani  has  staadliig  to  qwtation  the  legal 
authority  of  the  phintilf  to  sue.  The 
EBOC  baa  atteniDtad  to  turn  Albtate's^^ 
fenae  into  an  offensive  weapon  by  question- 
ii«  AtMat^'s  standing  to  asaeii  the  aUtegei 
constitutional  infirmity  as  A  defenae. 
Clearly  AHsUte  lias  standing  tp  dUdtenge 
the  ptointiffs  legal  right  to  sue,  bgt  assum- 
ing arguendo,  that  standing  k  not  wlfr«vV 
dent  in  this  ehse  this  Cdvt  iHII  iiidi<e8B  ttte 
merits  of  the  EBOC's  stahdii^  tegiilneifit 

[Si   The  EBOC  cUfaOa  that^ABitate  has 

no  injury  tach  as  aBor  satiify  4ha  standiag 

raqairenMihIl  of  Artlda  ni  «f  tha  ConMita^ 

tiML  The  AttkW  HI  t^Iia>lfcut  of  ttaa» 

ing  wm  reisently  Wmariaadl  iqr  the  So- 

premtf  Coart  in  Vdkjr  Parfe  ChrktiaA  Cbf- 

kge  r.  AitteHaht  UnItU ibr Stfanlimatif 

Cbutch  Mod  StitB,  JlMiy  4M  VS.  "IM.  41% 

102  8.Ct  782.  IfiB,  70  IwBlfl  TOO  (1962)  M 

Mkmk:        ■  ■   •'■■''"'■  ■'■■■ 

At  an  IrredinUe  niBlHttih,  AM.  HI  t%- 

quirai'the  pirtjr  ttf!^  faiVeMs  the*Coart» 

a^thoHtif  to  '•thirk  tMit  K*  kiMMiilly  hi* 

mtfma  iMrt  aeloil  ik  IhrefefMUH  H^mj 

iU  a  i'MiA  df  tte  jNititivyy  fllegtf  eovi^ 

dria  of  Um  Mmmti^'GHlMiti^  Jteif- 

m'v.  VflHtg^oeMMtkLMlVA  91 

9»  (^  9^  leoi.  WA^  80  L.BdJS  88] 

(1979);  and  IMt  the  ii^dfy  'Yairif  fk  be 

'  <b)  riitMUli  tit/l/ikmp«aH  fitpBrnk 
to  Conduct  ttvls  feOowias  ihipeadMKflC'oa 
dlitffto  faMlaMd  by  the  Houae  Hid  to  convict 
foadwlBA  triA  Alt.  1. 1  3,  cL  9; 
.  (c)  IV  ScMte  alone  was  given  fUiiirire- 
vlewaMe  power  to  approve  or  to  dtaapprove 
pieaMntfal  appetntABoto.  Alt  n.  f  1.  cL  2: 
(d)  Ite  Saaato  aleoe  was  given,  usnvlewa- 
Ms  poimr  to  raOfy  iNaMk  netotietod  by  the 

ft  ism  hi  Art.  H.  f  a,  a- 2: 

Oaarty.  whaai  CM  DtafladWB  aoogbt  to 
tltKdtt-  ibwen  on  eae  House,  tode- 
oT  the  other  HooSi,  or  of  the  Pictl- 
they  dM  ao  IB  expMt. 


-"VS.  it  ^-=-.  no  S.Ct  at  nm. 

other  Hnitod  exceptions  were  MOtied.  «dL  dt  n. 

20. 

i    •:•        ,»i  ..-.  .  '     ■■■ 

f.    M.  103  S.Ct  at  37S7. . 
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kAdA 


a«W     ft  ftjft^A^ftk^ft^^ 


!« 


h 


jitpJ^ 


tittlM  te  xm  elMllenged  mUkm"  ind  *% 
Ufel^  to  b*  ruLuMwl  by  a  f«n««Ue  deci- 
«l»^i  .ahitiij  r.  BMtam  Kmtnel^  W«i- 
^  Kgbta  Ort;^  426  U^  3S,  88,  41  (96 
.["kCLldlT,  19M.  IStt.  48  Lfedid  450] 
ixiiuLJfl  -  thl»tatoiier«l<W4ArtinihbH 
(ietal  tMmier  "Ho  UwWe  dih 
#^  dbnfine  Fto^erU  CkmirU  to  m 
baai^iii  with  •  Qn^tain  of  tefMtnited 
M  UK)  whidi  jire  tntditk^Mlly 
_  .  _  it  to  be  eapibls  ^  reaohition 
"M^  the  judicial  proc^'*   (citations 

"mim      .'  '    '•  •  ■ 

^^'''^ih.d^rli  diia'ii  hu'p^niifiy 

jp^jCni]  iiyory  ui  that  it  has  been 
to  a  taw  suit  nted  pdrtuant  ib  an 
itional  ftatdta.  There  is  flo  doubt 
fBMrable  dediion  bgr  this  Court 
#Mtt  i«ik«fe  the  ivjotj  of  wWofa  AllaUte 
dbijidilM  TlM  idestiflehtioB  of  thto  itguiy 
tD^tte  allegedly  aaoeoBtitutional  puMge  of 
H^RiaB^iUlim^ii  Ftaat  No.  1  of  1078  i« 
I  the  SEOC  wotdd  have  no 
iittth(*tty  U  engage  is  litigatiaa  for 
ikri^fafpaMor«f<tfciag  the  proririass  of 
4be  BqM  Pk7  Act  without  a  oonstittrtMial 
iMH|iMi»/fl<  fM«^  fron  Coogreia. ,  ,There- 
9^ vilMHii|My,^,<Al]state  in  that  ii  is 
«bjp|,»aMtM^#»*  >t  ^  instance  of  a 
Mmqemtiil  avenqr .  wboM  authority,  to 
Mm#||u<<i  Mtigation^pB  being  fluestloned 
ilMpiMMvwl  fm^da  p^eeta  tha.Act,  III 

l»4uinpwlat4iC>Mpgy  in  JM  ^^>i(=^  ■" 
tfl  to  thpaBtfediilfigalit;  and  which 

4HJjm»4>y  a  lavoiaj^  dedsfcnJ 


k/ta 


,:  (&#idtie«i£^ tiw icapeaXetl^ctwfalch tUs 
I ,  M#  hi|^;M<<i  CA IM  Qpaiailaa  as  •  buiiiien  as 


>  ^*^ 


tte 
the 


wen  as  tiM  «(peiM0,lt  hss  tacumd  la  |U  de- 

',|lMSai?R  II.',      •vt    >f   li:  *• 
^v;r:|.j«  -il)   >•  i<>      Oi'u;    •!  ■         1  jl'i'  '■■'• 

.  iMv* bsip  soblsct  to'sali  kar  tto 

"■^BWit'^^Uii  iiHiiwmBiM^i  for 
Eqvklfsgr  AcfrJMd  Ml  taaa  maslHisdto 
«Mte,3llal»«peeiietki»«i  ito  jsit  o» 

te^  ».«MMSwM^kaa  tasa 

to  Wa  Coart  to  satotaattsto  ^sadi 

'/  'MMWIMM.    IMa  Caert  BMsr  asl  «ae«e  to 

api  rnlsHna  as  to  wtot  the  Difsriial  «f  La- 

ivtmr  woM  do  g>  wwe  chsrtd  wW>  MJorrirn 

Ji'tfa'SqasiFar'AGL     . 

fi' 
'^JjliiKjbbiMibidMi  seU  forth  the  "^trnJloaun 
'■     mF  tiii^datlve  action:  itessate  by  kttiAJority  or 


UNCONSTirunCWALITY  OF  THE 
I     ONE-HOUSE  VETO 

(4]  Aaf  use  bf  a  Ifffisiative  vMo  sdicmfe 
wMsh  has  the  eff^  of  enieting  Hwa^with- 
dirt  toi^iiyihg  with  the  Constitutionar  pi^ 
aertpUtMi  for  legidation  is  undonstitutioilal.* 


[S]    The  rini.^Bue  to  decide  is  n 
the  actian  complained  of  here  aras 
tlaOy  legislative  in  jyurpoae  and  effect." 

ckadfimwTT-.  y'^  at.— TV*,  lira, act  at 

2784.  The  raorgaiuxation  ao^omplishad  uih 
der  tfaa  flan  altered  theil^sUttis  of 
sgendes  and  of  indbiduabpincittdiag  Att> 
9tate,^by'  tranaferrim'  eofocoeneiit  fuoe* 
tiena  <rf  the  Equal  Pay  iiot  from  the  Dck 
paitmeat  «f  Libor  to  the  EBQCw  Such 
raocfaiiiaation  oftha  Exeootive  Branch  ia  a 
legislativa-  ftinetioa.*  The  reorgsnisation 
baeaitM  pdUikhM  law  just  aa  though  it  had 
beea  mtrodoeediinto'CangrMs  as  a  regular 
bOl  tad  thereafter  iMssttl  by  both  Houses 
andnol  vetoed  by  the  President '.  - 

T!ila  (M(i^  iitAuA  cdMfddte  thiit  the  mM>- 
giniUtioii  was  ti^totitiany  legislative  irt  iti 
purpose  and  effect 

M 
Thtae^usiort.takcsius  to  the  aeooad 
issue:  Does  the  fact  that  no  veto  was  intef'- 
posed  alter  WieyPeqiMfements  of  ,Ncameral- 


ll^n  ,a94  fJrepcntmfipvt , 


,1 


.both  Houses  ,|M  pfBsentoMnt 
dent" .  Qf»db^..-^,V.S.  at  -^^ 


to  the  Preil 

-.  i03s.a.  St 

2787.,  „,  |,.  |,j.  .:  .,  ,^,  ,.  .,,  ^ 
.  Hie  CEOC  urff»  thst  ilnca  both  Houasa  of 
Coasraai  rst^otad  •  voto  of  the  ReoceaoisatJoa 
Ptoa.  the  "eoactoMot"  wss  consUtuUonaL  A 
CMutaltaii.to  '(laan>*v^  t^  ^^"^  ^'*  iotro- 
daced  la  the  House  and  defeated.  Iwt  the  Sen- 
ate osvir  acted  on  a  slotfar  resohidoa.  Sse 
124  CO^iUc  1136-97  (ISTS)  {house  vote  to 
iMaatvmn  r«aohaioo  objectlnt  to  plan): 
JLJIe&  Na  TSe.  tOth  Cone-.  2nd  Sean.  I  (1^78) 
adjniili  li|ffilil  ijiriii  f-nr'"'  m  vote  on 
ndor  Waa  tana). 


£ 


».  Mfntofitative  BMdka  noted  that  "[dletenni- 
natkn  of  the  orsanizatlooal  stnicture  of  the 
exeoMve  hHttfch^ls  a  tegtetaCIv^  fancUoa 
MIM  at»  iMstake  aboof  that"  124  Omi-Rec. 
9344  (1977). 
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[Cj    Tke  question  |^i««Mfed  by  this  caw     retained  one-house  veto  is 


unooftatitatjonal 


k  not  directly  answered  in  Cbadh*.  ChB- 
db»  did  emphasice  the  impmata—  «(  pt** 
Mrviag  tbfe-  sepaAtiMi  of  pvMn  between 
the  executite  and  legidatrre  bvaaehei  of 
govoraarfent**  Mvewnti  the  Court  notod 
that  "[t>>  allow  Cdngrm  to  OTtote  the  ittie- 
ture«  <tf  th«  GoRstitotka  aad  m  dfoet  enact 
Executive  propoeala  itte  law  by  muf  m- 
hnte  cannot  b«  squared  with  Art.  I."   Cks> 

dte, U.S.  at n.  22,  108  S.Ct  at 

2787  n:  22.  It  is  evident  from  the  opinion  in 
Chadha  that  "every  use  of  the  k^islathrs 
veto"  ii  invalid." 

(7,81  The  fbtidaAMtatal'  proUem  with 
thi  MitlBiative  retentktA  of  veto  power  is 
that  it'plheea  the  exteutive  in  the  (weition 
of  legiriatnig  subject  to  a  Otmgreasional 
veto."  In  this  iettse  it  standto  Art  I  of  the 
OonMitntibn  on  its  head.  CohgraM  has  var^ 
kMtt  took  by  which  it  may  Control  its  graitt 
of  power,  but  "Gongnas  arast  abide  by  its 
dctegation  of  aothwiti^  dtitil  that  dflieg»- 
tion  is  legMathrely  aheM  or  rsvokcid."  kL 
106  S.Ct  at  2788.  Beoakise  the  Court  in 
Chndha  dearly  sweeps  with  i  broad  stroke 
hi  its  hddfaig  that  the  kgislativo  oao-house 
veto  is  unoonstitutional,  this  Court  most 
follow  that  precedent  ■*  by  holdii«  that  a 

It.  'The  hfaunehJVeinilieaiwit.  tte  Mesent- 
moN  ClMse.  IhS  PiMMTfl  veto^  ttitf  Oon- 
gnss'  poww  UtwnttUiit  vste^wm  tatcndeo 
to  tract  cBdurtnt  ctecks  oa  each  Braach  and 
to  protect  the  Immjiik  fran  the  liii|Hovioent 
excfctsc  Of  poww  Dy  numiuin  ocrwn  pr^ 

maldtala  the  acparttioa  «(  pQimnk  the  cw«- 
fully  defined  (taulu  oa  the  power  of  e»ch 
BnoKb  miMt  no*  be  efcdedi"    ' 
Cfiedha,  —  US.  at  — --,  103  S.CL  at  27«7. 

il.  rdL  (iWen.  J.  cotictifrMi).  iaSdce  PidwcI 
t>ciTelvc9  that  the  CbaAa  dedtton  is  baaed  oo 
brtwd  cotuUtutional  doctitoes  such  that  every 
uae  of  the  one-houae  veto  Is  iiripenntaiWe. 

13.  It  has  be(^  noted  that  the  pittmtn  of  a 
one-houae  veto  tnakeS  H  aeteaswy  to  detar  to 
bidlvMaals  hi  Cottgreaa  M  tanlMleliiif  prapoa- 
als  becauae  of  the  ihcreaiad  power  of  a  aaial 
minority  to  acM^ve  a  liglilaHn  reMrft  du* 
V.  Valeo.  SB»TM9n,  mi  (D.CCIr.ltTT)  (ca 
banc)  (MacKlBBOB.  J.  dhlaeattiO. 


even  when  not  exercised. 


IS.    See  Cotmmter  Eaergy  CoMMtf  afXaerfeS  v. 

Fac,  973  F.2d  425  (D.C.Cir.1982).  alTd. 

U.S.  ,   103  S.Ct.  35M.  77  L.EdJtd   1402. 

1403.   1413  (1983).    The  Supreme  Court  af 


(9)  T^  tEOC  has  ar^  that  the  con- 
stitotional  issue  is  not  rqie  for  dectrion  be- , 
caoM  oo  veto  power  was  exerdMd  by  Con- 
gicn.  The  EBOC  dtes  CitHc  v.  Vaho** 
5G8  P.2d  842  (D.C.Cir.l977)  (en  <>«Mlk  » 
case  in  which  no  veto  was  exereised.  Tm 
Court  in  ClMrk  v.  Va/eo  states  that  T*) 
contentioo  that  there  are  no  real  oensider»- 
tions  of  ripeness  here  can  rest  on  a  view  of 
the  merits  that  a  one-house  veto  is  so  pat- 
ently unconstitutional  that  nothing  more  is 
needed  to  inform  the  judgment  of  this 
Court"    Jd.  at649. 

The  Cotirt  in  dark  v.  Valeo  relied  on 
Justice  White's  concurring  opinion  in  Buck- 
fey  V.  Vaileo,  424  U.S.  U  257-86^  98  &Ct 
612,  744-68,  46  LJ]d.2d  669  (1978)  (White. 
J.,  ooncurrizig)  where  be  concluded  that  the 
one-house  veto  provision  was  constitutionid. 
The  Court  in  its  per  curiam  opinion  in  Bitct- 
ley  V.  Vnleo,  did  not  reach  the  issue  of  the 
constitutionality  of  the  unexercised  ene- 
hoose  veto,**  Justice  White  a/one  reachM 
the  ono-house  veto  finding  it  ooMtitotiDaaL 

fbtnedtte  Coiat  <^  Alipeals  wkhout  dpfailoa 
ophoMtag  tiR  decMon  M  CHMflUi. 

14.  dark  v.  Vtito  tiainltaed  the  coeabttitkNUil 
attack  00  the  on»-houae  veto  M  anlpe.  The 
Oark  Court  held  that  there  were  two.paiU  to 
the  atatulory  acheme  in  «i*stloo:  .firat.  the 
itatute  provided  for  a  layfag-over  period  whicB 
was  found  uncooatltutiotial  under  Sflibach  i. 
WUaoo  A  Co.. 312  U.S  I.  61  SO.  422.  »  LEd. 
479  (iMl):  secomly  there  was  a  proviriob  that 
the  veto  under  the  laying-over  provtsiOa  ndght 
be  accomplished  by  the  unicameral  or  one- 
houae  veto.  Cluk,  SSS  F.3d  at  649.  lUe  Court 
determtaied  that  the  second  part  of  levtew  pro- 
vision bad  not  come  Into  play  because  Con- 
gress adjourned  sine  die  two  days  prior  to  the 
ruairing  61  the  laying^ver  period  during  which 
the  veto  nrijiht  have  been  interposed. 

On  this  bads  the  constitutional  attack  on  the 
one-tMuse  veto  was  dismissed  aa  unripe.   M  at 

680. 

■  .)■ 

It.  The  Supreae  Co«rt  cites  Buckley  v.  Valeo  in 
its  Okadha  dedsion  but  does  so  for  general 
principles  of  constitutional  adludicatkin  and 
aeparatioo  of  powers,  not  in  thf  context  of 
addressing  the  validity  vef  rton  of  the  one-hoUae 
veto. 
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m  intenrened  atiUii  janetan^ 
and  under  the  theoty  of  the  CUrk  t.  Valeo 
eoort  that  an  adjudication  of  the  oonstiUi- 
tlonali^  of  an  anexerdsed  one-hoose  veto 
would  be  ripe  only  if  it  were  patently  un- 
iBUMtknia],  thii  Coort  todiy  holds  that 
C&l^  i«tlk  be  I'ead  to  aay  that  11)6  illMr 
(Jbii|:i^  to  ev«de  the  stridurM  of  the  Coft- 
itftdtkia  and  in  effect  entet  Exeeuthre  pro- 
htMftk  Md  taw  by  mere  s&enee  caan6i  bk 
ij^andiHih  Art  {."X  To  r«iy  on  Jtistiee 
Wlnte'M  eowitttnig  opiniMi  in  Boekhy  r. 
tiAb  at  thtt  ^Miot  would  be  soapeet  fte- 
kiUte  JiMke  White  wlii  one  «f  th«  ttni 
dmenietk  writii«  to  dpiiold  the  (kie-hoose 

iktd  tM'oviUba  it  CfeAfta,  —  U.S.  it 

VlilSiCtitSfniL 

Thia  Court  ia  bound  by  the  Supreme 
OduHnl  dedMM  ia  CMtdb  *nd  Must  follow 
i^  irfrthkJlMi.'  TJmtmom  mkHi  tn  Oitrk 
^  ^aUb  M  nol  addr«tn«ig  tke  oamtitutioo- 
d"Ma^  iMMnfed  by  ihe  «Ae-hOuii^  veto; 
«tMl^  h  li  teMnMd  (v  Aot,  hi««  erapo- 


-!«•)«   •.-..    ■■■ 


'    /  ;^ 


idl  (>  tr  v^  I»VS{ABIUTY 
^<1W  Uitlltod  BUtM  SiptwM  OodtV  htt 
iiytMfy>f<«rtat«ff  tiite  liMMMl  rule  thatlhii 
iiflWHd'tiirti  Of  a  MAUte  iM  to  b«  Mttofed 
?}a^deaa  ji  «  evident  that  the  I^agisiajUire 
wvm  not  haw  enaelad  4b«e  powriapna 
wlfiA,an  fithin  iti  power*  iad^ndentli^ 
^rtW  which  is  not"  Backkf  r. .  VMko, 
4U  \i&%  106, 86  &Ct  SO,  677, 46  L.Ed.2d 
ttoJUlrS);  qdotmg  OMapKn  ReftbliiiCa. 
f.  Qotpifntioa  Cbmm'n,  2W  U.S.  2l6,jZS4. 

a. 


U.$.  at  —  k  a.  103  $.Ct  at 


ii    ip*  dw*  r.  Vafco^  Ste  rid  M  BSO  a.  10 
.  (rxawM  far  not  reachiat  the  cBBrttMtlciiai  to- 

,.a<»K  .-  .   .  ...,.;„.,. 

Hl^'.^C^Ombm  of,  a  i»%*iljr>«pa»,  W 

Qtfttr  T.  CWtcr  Oial.Gpt,  IWOXm  312-13. 
^  S.Ct  886.  173.  MjlJU  I1«D  (IBOS)  (to 

Uoa  to  asaiiMt  autBtioa  of  the  HaCMM  aad 
-' Ma  tka  atatote  WM  hstaaiad  «•  ba  vftedlve  ia 

ItT  HJLltep.  No.  Se-lOe,  90th  CDa»,  lit  Sen. 
^  S,  tapfMad  ta  19T7  USLOMfc  Coa»  *  Ad. 
Newu.4\. 


62  act  WH  66i  76  LuHL  IOC  (1982). 
Thifere  ia  no  severability  daoae  prescntt  in 
the  Reorganiaatkm  AM  of  1971>*  TWs 
Court  must  then  ""embark'  oa  that  etamu 
inquiiy",  Chatfta,  ^^ —  U.&  at  — *  M» 
S.Ct  at  2TM,  to  determiilfc  "Whether  Con- 
greas  witaM  have  enacted  dthe^  podionfe  df 
tha  Bt«bil<  ifl  the  abeeiM  Dt  the  Mvilidatad 
provMe*."  AlnericaA  Fedantthn  ia 
O^rtenBMt'aHpAlfMa  v^PMrtXJi  6B7  r.2d 
tOS«  Iffi  (D.aCir;198Z)  quoting  OonsuMbr 
EniafgyCdmeB  ot  Aii/trttM  i:  FKRC,  678 
T3A  'VB>'  4tt  (D.0.Glr.tt8Z).  If  ti«  t«b 
prsvinon  in  Sectioa  906(a)  is  seveimblfe  froiti 
the  real  of  Ihe  Raa(|aw»Mon  Act,  thenthe 
Preakbat'aivopoaaji  OBBtaiBed  ia  Raorgaai- 
ntaoB  Pla»>N9. 1  «<  1978  would  pti^umafallT 
be  aa  ezaniae  of  («xeautii>e  authority  delo> 
gated  ande^  lagj^tive  grant  The  eaaen. 
tial  «|uflBtio^,,«l^ich,  mwt  be  aoswerad  .jto 
detenniatf  thja  is  whethvor  not.Ccngrapi 
would  hwredeiegjatad.^ttcfa  broad  aathority 
to  the  Preaidetit  without  reaerving/or  itaetf 
(he  review  pawer  whi^A  «  eqotained  in  the 
ene^house  veto  provisioB  that  has  been 
fouad  uaeonrtitiitktuil:  bp  this  Court  under 
the  )8«prenM  Owrfs  decision  ia  OtmOm. 
TBe  RMr^aniiatioii  A<St  of  19T7  re^estab- 
KBhted  far  i  tMn«  year  period  thb  tatiiority 
of,  tlip  President  Uf  submit  plaife  for  the* 
reorgMUzatwn  el  th»  executive  braneh  of 
thk^gvveniiaMt'*  Cengreaa  waa  aware 
tbtt  the  otie-hbtee  f^  UrMch  w*  bon- 
taineti  in.  the  statute  pkased  as  the  Reorga- 
raiatiOB  Aat  ^  .1977  wafe  of  quaationable 
ooMTtitiitkNiittty.*   Ahhough  the  Attorney 


Ml  Tte  conalKtfMW  iMues  ware  (BKuaiMi  at 
Mgife  ai  the  legiitative  UatAry  of  tito  Act 
Ihto  ilscuistnn  Inchides  the  oDtateos  of  coutt- 
tattooal  ^cbotei  md  others.  See  i73  CMg. 
Jtw.  9^  (1977)  ((tatement  of  Rep.  UvHas) 
(afsvaaqlB  agtfnet  tbe  bill  are  that.U  to  uncon- 
iSitattaaid  becuise  H  vtolatiM  tbe  "preaentatioa 
dansa"  of  th»  CoastltuttaB  and  that  it  vloUlea 
the  aspanttloa  of  powera  between  tbe  executive 
aad  lftoiaU»9  braacbea  of  covcnuDaat  The 
rayraaeatatlva  eipreaaod  the  view  that  Justice 
White's  coacMBrtBt  Ofiinioa  )n  Bucfcfcy  y.  Valeo 
nyports  tiw  caoititiMiaoatlQr  of  tbe  veto  provt- 
rioa  and  sets  lorth  other  reasons  wbgr  tbe  veto 
provisfcia  shoaU  be  upheld  aiid  faicluded  tai  tbe 
togtohttMi.X  HJLRep.  No.  96-106.  9Sth  Caa(.. 
lit  Seas.  »-17.  RpKntcd  ia  1977  U.S.Code 
Coag.  A  /UN&n,  49-57  (dtocutskm  In  legtola- 
ttvc  Ustory  of  tbe  constitntlonal  issues  In- 
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Geaeral  had  nraed  aa  opinioa  sUtinf  his 
belief  that  tlie  veto  provision  is  oonetitu- 
tional,"  €k>ngrem  had  the  benefit  of  credi- 
ble A(lvioe  to  the  contrary. 

■^  tn  light  of  these  pMsible  constttiitioaal 
problems  an  amendment  waa  proponed 
which  purported  to  restrict  the  relief  which 
a  court  might  grant  to  the  holding  of  a 
single  pikn  uno6n8titdti6n*l  instead  of  all 
plahs  which  had  Mien  passed  ttukMr  ih«i. 
statute."  Tt^  (HscuMon  on  this  amend- 
<Mfit  did  not  «Ten  a^proMh  the  qMstion  of 
whether  thit  on«>h<Hise  veto  shooM  be  sev- 
«*«d  frtim  the  Act  but  #a«  focused  on 
whether  a  court  could  or  woUld  be  limited 
to  invalidating  «ne  plan  instead  of  all  the 
plans  which  had  been  pasaed  by  virtue  of 
the  one-hoose  veto  provision.*^  Evidence 
that  the  one-hcuse  veto  provjiion  was  e»- 
a«ntial  to  the  Congress  in  enaetinK  the  Re- 
orgsinieation  Act  of  1977  is  found  in  the 
steps  taken  by  CongrsH  to  amend  the  pre- 
vious reorganintton  net  t«  aasura  that  a 
vote  ooald  be  taken  on  each  and  every  plan 
proposed  by  the  Preaidept'* 

RqgresentBtive'  Brooks^  Me  of  tftie  spon- 
Bors  of  the  Reorganisation  Act  6f  1977,  statr 
ad  during  floor  defasta  that  while  "(d]eicr- 
mhiation  of  tha  orgaaitatioaalttracture  of 
the  exaeutivc  hnmeh  is  a  legUi«lv«  func- 
tion," the  principa]  isMe  ^o  ooikrider  here 

volvMIln  the  obkliiMK  ^tb  provision  con- 
tained ia  Ok  Aet). 

21.  H.R.Rep.  No.  95-ldi(,  Wtii  Cong.,  lit  Sets. 
JO.  reprtatstf  In  lt77  UACOde  Qa*.  A  Ad 
Newt,M.   tlM  «f)iaiaa  fltataa  in  part: 

PIT  the  procadures  provldid  ia  a  (!*«■  stat- 
ute have  no  efha  oathe  constltatloiial  distri- 
bution of  power,betweea  the  le^dattve  and 
the  execiitlv«-<iMt  ia,  flie  power  oT  PresMm- 
tlal^  veto  Is  effecUvely  praserved  aad  the  prtB- 
dpie  of  bicnwraHan  is  reipactad  thtilMt 
Om  the  procedure  is  not  exptdtfy  aotfeoria- 
ed  by  the  langiOge  of  Ait  t  It  itot  eaen^  t6 
render  the  sUtute  unoanattttittaMML  I  an  of 
the  opinion  that  tlie  prot<dM«  provided  ia 
.  the  reorsuiizaiion  statute  for  coagrestlanal 
disapproval  of  a  reorsanlsation  plan  sub- 
.  inittedt>y  the  Pretideiitsatlsnertlds  teat  and. 
thererore,  ia  constitutional,  (empliaala  add- 
ed). 

si    123  Coag-kec.  33l$3-^9365  (1^77). 

U.    Id  at  9364. 


today  [is]  how  much  authority  Hie  Presideiit 
should  have,  and  what  role  Congress  should 
play  in  the  reorganization  proceaa."  "  Repr 
raaentativeBrooka  expraaaad  ooeeem  over 
the  eonstiiatiodality  of  the  veM  provision^ 
evM  to  the  exteoi  :of  introducing  another 
bill  which  did  not  flontam  that  provision. 
Repreaentatlve  Bnoka  explained  his  posi- 
tion aa  foikfwa: 

I  iwiruddtaed  a'  mi^itrihation  bill  that 
wo«ld  hftv«  met  bMh  thk  objeetivei  of  the 
Prerident  Md  the  )rei|itlhfil«eAti'of  the 
Cbnstitutioh.  UhfortuMtaly;  the  bOt  be- 
fbt«  m  UOty  Ukka  i  irf^Uy  differeM 
AbproiMh.  I  have  hMUta  to  Mp^krt  St, 
hoWever,  bettaUnel  b«K«ii^the  Mtfw  vot- 
ing prooi^fart^i»ffi«h  Was  ttKeri  fMm  hrjr 
bill— And  tht  IhnitaftioM  oM  tli«  use  6f 
reoi>gttnkatloli  gtrthdfity  fo  irhich  the 
'  eoitimitt^e  agKM,  #ni  provider  Congress 
with  far  mere  tontrttf  i/v«t  reorganiatioii 
than  would  have  been  Chie  tese  if  the 
President's  propoaals  had  gt>ne.  thrpngh 
unchallenged*  ,     _ 

.Although  not.  dispositive  of  the  intent  of 
Congreas,  the  stetentents  of  one  of  the  leg- 
islation's sponsors  "deserves  to  be  aeoorded 
substantia]  weight  m  interpreting  the  statr 
utfe";  fedenl  f^iergy  AdmMttratkm  f. 
Algonquin  SNG,  /nc,  428  U.a  548,  564,  96 

2C  "A  maid^  ot4«iciiVe  tf  the  spdnsM^  «4  Hit 
legi«ialMa  WM  ut  develop  a  procedure  VaOet 
wMch  an  cpportunlty  for  a  vote  by  Gbngress 
vriO  lie  aasoriBd  on  each  plan."  H.RJtep.  No. 
9^ite,  9^  <:on«..  1st.  Sesa.  8,  reprinted  ia 
IVn  l>.&(!SMb  Cong.  A  AdLN^ws;  4«. 

Xt.    123  Ooq^Jtac.  9344 

Xlk  Id,, The  voting  procedure  to  wMcfa  Repi 
Brooks  refencd  Is  the  procedute  oodtfleci  at  5 
U.S.CA.  H  908  thnN«h  912.  The  procedure  is 
desigD^  to  aasHre  that  eaok  house  will  yote  on 
every  plan  submitted.  EaAeitttaOy,  k  kivolved 
the  automatic  introdadtaa  of  a  itMhiUctt  ols- 
fevoring  the  ptan aadalsD that  such  should  be 
sent  to  the  appropriate  committee  for  consider- 
ation and  if  not  reported  Out  of  comnittee  after 
forty-live  dajra  tt  would  be  placed  on  the  appro- 
priate calendar  of  the  House  involved.  .Ilila 
procedure  la  dralgprd  to  guarantee  a  vote  with- 
in the  sixty  day  period  which  Congresa  has  to 
conaider  a  reorganization  plan.  See  H.R.RapL 
No.  95- 105.  95th  Cong.,  tat  Sesa.  8-9.  reprinted 
in  1977  i;.5.Cbdle  Corv.  A  Ad.News  48. 
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8.Gt  2296.  2904, 49  LEd.2d  49  (1976).  Rep- 
reBenUtrre  Brooks  expreamon  that  Con- 
ffw  wishes  to  retain  control  over  the  Pnes- 
ident's  aetiTiUa  is  ahnost  «  foregone  oon- 
doafam.  This  is  obviousiy  the  reason  Gon- 
gnm  inserted  the  one-hoose  veto  provision 
in  the  Act  and  certainly  it  would  not  be 
soggeeted  that  the  intent  of  Omgress  was 
to  allow  the  one-house  veto  provision  to  be 
severed  giving  the  President  free  reign  to 
pfopoae  and  enact  whatever  reorganixation 
be  desired  within  tM  framework  of  the 
detegatioa  of  power  contained  in  the  other 
sections  of  the  Act"  Interestini^y  enough, 
the  amendment  which  was  proposed  inciud- 
ing  a  severability  provision  was  introduced 
for  the  purpose  of  limiting  the  scope  of 
judida]  review  to  asy  one  plan  which  might 
come  before  a  court;  thiis  amendment  was 
not  introdoeed  to  in  any  way  sever  the  one 
bouse  veto  provision  from  the  remaining 
parts  of  the  Act" 

[It]  In  summary,  there  is  no  doubt  that 
Congress  intended  the  one-house  veto  provi- 
sion to  be  an  integral  and  insi^iarabie  part 
of  the  entif«  Act  audi  that  it  would  Hnrit 
the  ptywer  of  the  President  to  propose  and 
enact  reorganization  plans.  Congress  ex- 
pressed without  equivocation  its  desire  to 
rtMtriet  the  President's  powei-  to  reorgaiiise 
the  executive  branch.  Pursuant  to  this,  the 
entire  Act  must  be  held  unconstitutional  in 
that  the  one-house  veto  provision  was  en- 
ieted  as  an  integral  and  inseparal^  part  of 
the  g^t  of  power  to  the  President  It  is, 
of  course,  unfortunate  that  Congress  chose 
an  unomstitutiona]  means  by  which  to  re- 
view and  restrict  the  exercise  of  the  author- 
ity wUch  it  granted  to  the  President. 

RETROACTIVE  APPLICATION 
[11]    The  Supreme  Court  in  Chevron  Oii 
G>.  V.  ffoson.  404  U.S.  97,  92  SCt  849.  30 
L.Ed.2d  296  (1971)  addressed  the  doctrine  of 

S7.  See  5  U.S.CA.  K  904  and  905  (tettlng  out 
panmeten  within  wMch  the  PreMent  must 
■ct  in  submitting  reorganl2Stk>n  plans). 

St.    See  supra  notes  22  ft  23  and  accompanying 


non-retroactivity  and  its  appropriate  appli- 
cations.   In  that  ca.<wt  the  Court  stated: 

[W]e  have  recognized  the  iloctrine  of 
nonretroactivity  outside  the  criminal  area 
many  times,  in  both  constitutional  and 
nonconsUtutional  cases,  (dtations  omit- 
ted) 

In  otu*  cases  dealing  with  the  nonretroac- 
tivity questi<»,  we  have  generally  con- 
sidered three  separate  factors.  First,  the 
decision  to  be  af^ied  non-retroactivdy 
must  establish  a  new  prindpai  of  law, 
either  by  over-ruling  dear  past  precedent 
,  on  which  litigants  may  have  relied,  .... 
w  by  deciding  an  nsue  of  first  impression 
whose  resolution  was  not  deariy  fore- 

diadowed,    Second,   it  has  been 

stressed  that  "we  must  . . .  weigh  the 
merits  and  demerits  of  each  cane  by  kok- 
Ing  to  the  prior  history  of  the  rule  in 
question,  its  purpose  and  effect,  and 
irhether  retrospective  operation  will  fur- 
ther or  retard  its  operation."  (dtation 
omitted)  Finally,  we  have  weighed  the 
inequity  imposed  by  retroactive  applica- 
tion, fw  'twere  a  decision  Of  thn  Court 
eouM  produce  substantial  inequitable  re- 
sults if  applied  retroactively,  there  is  am- 
ple basis  in  bur  cases  for  avoiding  the 
Mnjostioe  or  hardship'  l^  a  holding  of 
non-retrooctivity"  (dtation  omitted) 

Chevron  Oil  Co.  v.  Huson,  404  U.S.  at  106- 
07,  92  S.Ct  at  355-56. 

To  determine  whether  a  dedsion  should 
be  given  only  prospective  application  often 
involves  a  determination  of  the  intapreta- 
tion  to  be  placed  on  statutes  under  a  given 
set  of  circumstances."  This  Court  is  bound 
by  the  recent  Supreme  Court  decision  in 
Northern  Inline  Corvtr.  Co.  v.  Manthoo 

Pipe  I^ae  Co.,  —  JA  ,  102  S.Ct 

2858»  |880,  78  LEd2d  598  (1982).  In  Mara- 
thon Ihs  Supreme  Court  invalidated  the 
brood  gttint  of  jurisdiction  given  the  bank- 

n.  Eg.  Valencia  v.  Anderson  Bros.  Ford,  617 
FAI  1278.  12^8-90  (7th  Or  1980)  rev'd  on  oth- 
er grounds  452  U.S.  206.  901  S.CL  2268.  68 
L.Ed.2d  783  (1961)  (analyzing  decisions  which 
bore  on  the  question  of  the  construction  of  the 
Truih  in  Lending  Act). 
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niptcy  eourts  by  sUtuta*  In  deciding 
whether  the  invalidation  of  this  jurisdiction 
should  be  applied  retroactively,  the  Court 
stoted  "[i]t  is  plain  that  Congress'  broad 
grant  of  judicial  power  to  non-Art  III 
bankruptcy  judges  presents  an  unprebe- 
dented  question  of  interpretation  of  Art 
III."  (emphasis  added)."  The  Court  also 
noted  the  substantial  injustice  and  hardship 
which  would  be  visited  upon  those  who  had 
relied  on  the  statutory  grant  of  power  to 
the  bankruptcy  courts. 

Mantthon  represented  an  extreme  case 
where  the  Supreme  Court  not  only  deter- 
mined that  the  application  of  its  holding 
should  apply  prospectively  and  not  retroac- 
tively, but  also  that  it  should  take  effect  at 
a  later  date.  Consistent  with  that  holding 
they  stayed  their  judgment  until  October  4, 
1982,  almost  four  months  after  the  deci- 
sion." 

It  is  clear  that  the  decision  to  deny  retro- 
active application  in  Marmtbon  was  based 
on  the  pervasive  and  far-reaching  effects  of 
that  decision.  In  contrast,  by  hdding  that 
the  Reorganization  Act  of  1977  is  unconsti- 
tutional thereby  undercutting  EEOC's  au- 
thority to  sue,  which  cleariy  must  rest  ori  a 
statutory  grant  of  power,  this  Court  decides 
a  narrow  and  isolated  issue,  one  which  is 
required  of  it  by  the  United  States  Supreme 
Court's  de^ion  in  Cbadha. 

The  three  considCTations  set  forth  in 
CAevron  Oil  Co.  v.  Huaon  must  be  decided 
against  prospective-only  application  of  the 
deoision  of  this  Court 

First,  this  is  not  k  case  of  first  hnpression 
and  the  decision  of  this  Court  was  definitely 
foreshadowed  by  prior  events.  Not  only 
has  the  Supreme  Court  acted  in  Chadha, 
but  it  has  been  obvious  in  a  review  of  the 
legislative  history  that  Congress  was  well 
aware  that  such  a  decision  might  ultimately 


M.    —  U.S.  at 

.  102  S.Ct  at  2880. 

II.    Id 

f 

tt.    Id. 

U.  See  supra  notes  20  through  23  and  accomp*- 
nylng  text.  (Legislative  history  cleariy  indi- 
cates the  continuing  concern  of  many  members 


invalidate  their  use  of  the  one-house  veto 
scheme." 

Secondly,  retrospective  operation  of  this 
holding  will  not  retard  the  application  of 
Chadha  which  was  clearly  envisioned  by  the 
Supreme  Court  in  its  decision  in  that  case. 
hi  fact,  to  deny  retroactive  application 
would  encourage  the  EEOC  to  pursue  other 
similar  suita  in  spite  of  its  lack  of  a  consti- 
tutioaally  sound  grant  of  statutory  authori- 
ty to  do  so.  The  fuTidanKnta)  issue  must  be 
addressed  by  Congress  which  may  vest  in 
the  EBOC  the  statutory  authority  to  sue  by 
appropriate  legislative  action. 

Thirdly,  there  are  no  Individual  cases  in 
which  retroactive  application  of  this  deci- 
sion would'  produce  inequitable  results. 
The  Equal  Pay  Act  indudes  a  provision  for 
individuals  to  sue  in  their  own  right**  In 
spite  of  the  United  States  Supreme  Court's 
obvious  recognition  that  their  decision  in 
Chadha  would  have  far-reaching  effect,  the 
Court  engaged  in  no  discuMion  and  gave  no 
indication  that  Chadha  should  not  be  ap- 
plied retroactively.  While  their  silence  on 
this  issue  is  not  dispositive,  it  is  persuasive. 

CONGRESSIONAL  RATIHCATlON 
[12]  The  EEOC  argues  that  Congress 
has  ratified  the  transfer  of  the  enforcement 
function  under  the  Equal  Pay  Act  to  the 
EEOC  by  its  appropriation  of  funds  and 
other  statutory  references  that  have  been 
passed  in  compliance  with  the  constitutional 
requirements  of  bicameralism  and  present- 
ment In  Greene  v.  McBroy,  960  U.S.  474, 
79  S.a  1400,  3  L.Ed.2d  13T7  (1959)  the 
Supreme  Court  heki  that  Congressional  rat- 
ification of  security  clearance  procediircs 
which  were  promulgated  by  the  Secretary 
of  Defense  without  express  authorization  of 
either  the  President  or  Congress  could  not 
be  implied  from  the  continued  appropria- 
tioh  of  funds  to  finance  the  program  fash- 

of  Coagress  over  the  constitutionality  of  the 
one-house  veto  provision  and  the  advice  of  le- 
gal scholars  that  such  provision  would  be  held 
unconstitutional). 

34.    29  U.S.C.A.  f  216(b)  (Supp.1982). 
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ioaad  by  tke'Department  of  Defense.  In  its 
opinion  the  Supreme  Court  stated: 
If  aoquicseeaee  or  implied  ratification 
ware  enough  to  shaw  dekgatioa  of  au- 
thori^  to  take  aetiona  within  the  area  of 
qoeatioQable  constitutionality,  we  mi^t 
a|ree  with  respondents  that  delegation 
has  been  shown  here.  In  nuuiy  eircum- 
ttanees,  where  the  Government's  freedom 
to  aet  is  dear,  and  the  Congress  or  the 
President  has  provided  general  standards 
of  actioB  and  has  acquiesced  in'  adminis- 
trative interpretation,  delegation  maj  be 

inferred Before  we  are  ilkked  to 

judge  whether,  in  the  context  of  security 
elearanee  cases,  a  person  may  be  deprived 
to  follow  his  chosen  profession  wiiliout 
f«0  hearings  where  accusers  may  be  oon- 
frtuntcd,  it  must  be  made  clear  that  the 
Preaidant  or  Congress,  within  their  re- 
'  apoeSive  constitutiooai  powers,  ^leeifiea]- 
ly  hsA  deddad  that  the  imposed  prcue- 
^uns  are  meessary  and  warranted,  and 
hM  aathoriaed  their  use.  Cf.  Watkias  v. 
Vtditd  Statoai  854  U.S.  178  ['H  3.Ct  1173, 
1  L.£d^  1273];  SeuU  v.  Virgmit.  36$ 
U.S.  844  [79  S.Ot  888,  3  LEd.2d  865} 
Sueb  deeariofB  cannot  ba  aasumed  by  ae- 
qui^oenee  or  noo^actson.  Kent  v.  Dullea, 
867  UA  116  [78  SCt  1113,  2  LEdAi 
1204];  Peter*  r.  Hobby,  349  U.S.  381  [76 
S.Ct.  790, 99  Lfid.  1133];  Ex  parte  Eado, 
S28  U.8.  288,  ^l^SSZ  [66  S.Ct  206.  218. 
.  89  L.Ed.  243].  They  must  be  laade  ex- 
'  pKdtly  not  oo!y  to  assure  that  iodlviduals 
are  not  deprived  of  cherished  rights  un- 
der procedures  not  actually  authorized. 
See  Peters  v.  Hobby,  supra,  but  also  be- 
cause explidt  action,  eapecially  in  areas 
of  doubtful  coustitutioiudity,  requires 
careful  and  purposeful  consideratioti  by 
those  respoambh  for  enacting  and  ifnple- 
menting  our  laws.  Without  explidt  ac- 
tion by  law  makers,  decisions  of  great 
constitutional  impoK  and  effect  would  be 
relented  by  default  to  administrators 
who,  under  our  system  of  govemntent, 
are  not  endowed  with  authority  to  decide 
them,    (emphasis  added). 

<lreea  v.  McEZroy,  360  U.S.  at  506-4)7.  79 
S.Gt  at  1418-19. 


Although  there  is  no  doubt  that -Congrsaa 
has  the  authority  to  enact  legislation  which 
would  vest  the  power  to  enforce  the  Equal 
Pay  Act  in  the  EBOC,  ". . .  [ift  most  be 
recognized  that  there  is  more  than  a  paaa- 
ing  distinction  between  substantive  l^isla- 
tion  and  appropriation  bills."  Pacific  Legal 
Foundation  r.  Goyan.  664  F.2d  1221,  1226 
(4th  Cir.1961).  See  Andrus  v.  Sierra  Gub, 
442  U.S.  847,  SS&-66, 99  aCt  2386,  2389^44, 
60  L.Bd^  943  (1979)  (analysis  Ot  the  "care- 
ful distinction  Cbngress  has  maintained  be- 
tween l^>propriation  and  l^iislation".  Id. 
at  364,  99  S.Ct  at  2Si4,  holding  that  appro- 
priation requests  do  not  constitute  proposals 
for  legislation);  Tennessee  Valley  Authori- 
ty V.  Hill,  437  U.S.  188,  189-93,  98  S.Ct 
2279,  2299-2301,  57'LEd.2d  117  (1978)  (ar- 
gument that  subaequent  appropriations 
measures  which  funded  the  construction  of 
a  facDity  in  violation  of  the  Endangered 
Species  Act  did  not  impliedly  exempt  that 
Bpedfie  {trojeet  from  ooverage  of  the  Act;  a 
contrary  poKey  would  violate  express  rules 
of  bqth  Houses  of  Congress  providing  that 
appropriation  measures  may  not  change  ex- 
isting substantive  law). 

Frt)m  the  foregoing  K  is  clear  that  by 
^pi»<opriating  funds  fo?  the  EEOC,  Con- 
gress has  dohe  nothing  to  directly  enact 
legislation  which  would  address  the  sub- 
stantive issue  of  the  EBOC's  authority  to 
institute  litigation  for  enforeement  of  the 
Equal  Pay  Act 

CONCLUSION 
Although   this   dedsion   will   have   far- 
reaching  ramifications,  it  is  one  that  is  de- 
manded under  the  clear  terms  of  the  ded- 
sion  of   the   Supreme   Court   in   Chadha. 

In  light  of  the  foregoing  discussion  of  the 
technical  tegal  prindples,  this  co<iirt  must 
conclude  that  the  Reorganization  Act  of 
1977  is  uncofMtitutionaL  It  necessarily  fol- 
lows that  the  Reorganizational  Flan  1  of 
1978,  which  contains  the  provision  allowing 
the  EBOO  to  enforce  the  Equal  Pay  Act.  is 
unconstitutional  since  the  Plan  was  adopted 
pursuant  to  the  Act  '  Finally,  it  follows 
that  this  EBOC  has  no  authority  to  act  as 
Plaintiff  in  this  cause  and  that  Defendants 
motion  for  summary  judgment  must  be  sus- 
tained. 
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The  twenty-nine  plaintiffs  in  this  suit  held  White  House 
Staff,  Cabinet  or  policy-making  agency  positions  in  the 
federal  government  during  the  Nixon  Administration.   The 
defendants  are  Gerald  P.  Carmen,  the  Administrator  ("the 
Administrator")  of  the  General  Services  Administration  ("GSA"), 
and  Robert  M.  Warner,  the  Archivist  ("the  Archivist")  of  the 
United  States. 

Pursuant  to  the  Presidential  Recordings  and  Materials 
Preservation  Act,  44  U.S.C.  §  2107  Note   (1976)  ("the  Act"), 
the  Administrator  is  authorized  to  receive,  retain  or  make 
reasonable  efforts  to  obtain  complete  possession  and  control  of 
documents  and  other  materials  which  constitute  the  Presidential 
historical  materials  of  Richard  M.  Nixon,  covering  the  period 
beginning  January  20,  1969  and  ending  August  9,  1974.   By  virtue 
of  the  Act,  materials  related  to  Watergate  were  received  as  well 
as  documents  and  other  materials  created  by  these  plaintiffs 
relevant  to  their  specific  positions.   Pursuant  to  regulations 
promulgated  by  the  Administrator  under  the  Act,  employees  of  the 
Archives  reviewed  and  categorized  certain  materials  and  prepared 
them  for  public  access.   As  administered  by  the  National 
Archives,  public  access  includes  permission  to  have  copies  made 
of  the  material  with  no  restrictions  on  the  use  of  those  copies. 

One  of  the  categories  of  material  reviewed  and  ready  for 
release  to  the  public  are  the  "White  House  Special  Files."   The 
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Special  Files  were  established  during  the  last  three  years  of 
the  Mixon  Administration  to  contain  sensitive  material.   They 
are  a  subset  of  the  VOiite  House  general  correspondence  files, 
known  as  the  "Central  Files."   See  Nixon  v.  Administrator,  408 
F.  Supp.  321,  330  n.l  (D.D.C.  1976),  aff'd,  433  U.S.  425  (1977) 
and  Plaintiffs'  Exhibit  K  to  their  Cross-Motion  for  Summary 
Judgment.  The  Special  Files  contain  approximately  1.5  million 
pages  of  material  but  represent  less  than  4%  of  the  entire 
collection  of  the  Nixon  Presidential  Materials.   See  Defendants' 
Responses  to  Plaintiffs'  First  Set  of  Requests  for  Admission, 
numbers  16  and  18. 

Plaintiffs  do  not  seek  to  delay  the  release  of 
Watergate-related  material.   Rather,  because  of  alleged 
constitutionally  infirm  regulations,  they  seek  to  prevent  the 
public's  access  to  the  Special  Files  at  this  time.   They  claim 
the  documents  contained  therein  are  substantially  comparable  to 
the  materials  of  the  staffs  of  all  other  Presidents.   They 
allege  that  Congress  exerted  improper  influence  over  the 
creation  and  modification  of  the  public  access  regulations  by 
providing  for  and  extensively  exercising  the  legislative  veto 
provided  it  under  the  Act.l_/   They  urge  that  Section  104  of  the 
Act  and  the  regulations  promulgated  thereunder  must  be  struck 
down  in  light  of  the  Supreme  Court's  recent  decision  in 


\J      Section  104(b),  which  refers  to  the  legislative  veto, 
provides: 

[T]he  regulations  proposed  by  the  Administrator  in  the 
report  required  by  subsection  (a)  shall  take  effect 
upon  the  expiration  of  ninety  legislative  days  after 
the  submission  of  such  report,  unless  such  regulations 
are  disapproved  by  a  resolution  adopted  by  either 
House  of  the  Congress  during  such  period. 

(2)  The  Administrator  may  not  issue  any  regulation  or 
make  any  change  in  a  regulation  if  such  regulation  or 
change  is  disapproved  by  either  House  of  the  Congress 
under  this  subsection. 

(3)  The  provisions  of  this  subsection  shall  apply  to 
any  change  in  the  regulations  proposed  by  the 
Administrator  in  the  report  required  by  subsection 
(a).   Any  proposed  change  shall  take  into  account  the 
factors  described  in  paragraph  (1)  through  paragraph 
(7)  of  subsection  (a),  and  such  proposed  change  shall 
be  submitted  by  the  Administrator  in  the  scime  manner 
as  the  report  required  by  subsection  (a). 

Congress'  exercise  of  the  legislative  veto  over  the  proposed 
regulations  is  described  in  II.  A,  infra. 


1150 


Innnigration  and  Naturalization  Service  v.  Chadha,  103  S.Ct.  2764 
(1983),  which  declared  the  one-house  veto  unconstitutional.  The 
GSA  has  set  January  3,  1984  as  the  date  on  which  the  public  will 
have  access  to  materials  at  issue.  Defendants  have  asserted  six 
defenses  to  this  action.  Additionally,  amici  curiae,  several 
writers  and  other  individuals  interested  in  the  documents  to  be 
released,  have  sought  to  dismiss  this  action. 

The  case  has  been  presented  to  the  Court  on 
cross-motions  for  summary  judgment  and  defendants'  motion  to 
dismiss.   On  December  16,  1983,  the  Court  heard  oral  argument  on 
those  motions  and  on  plaintiffs'  motion  for  preliminary 
injunction.   The  Act  requires  this  case  take  priority  over  all 
others  and  it  has  been  so  treated  by  all  concerned  on  an 
expedited  basis.   For  the  reasons  set  forth  below,  the  Court 
finds  that  the  defenses  asserted  by  the  defendant  do  not  deprive 
this  Court  of  jurisdiction  and  that,  as  a  matter  of  law, 
plaintiffs  are  entitled  to  summary  judgment  that  Chadha  should 
be  applied  retroactively  with  the  result  that  the  regulations 
must  fall. 2/   on  the  issue  of  severability,  the  Court  concludes 
that  the  one-house  veto  provision  is  severable  and  thereby  rules 
in  defendants'  favor  on  that  issue.   Based  on  these  rulings,  the 
Court  decides  it  need  not  reach  the  issue  of  improper 
Congressional  influence. 


V   This  case  calls  to  mind  the  precepts  laid  out  over  160  years 
ago  by  Chief  Justice  John  Marshall  who  reaches  across  the 
centuries  to  instruct  this  Court.   Justice  Marshall  wrote: 

It  is  most  true,  that  this  court  will  not  take 
jurisdiction  if  it  should  not:   but  it  is 
equally  true,  that  it  must  take  jurisdiction,  if 
it  should.   The  judiciary  cannot,  as  the 
legislature  may,  avoid  a  measure,  because  it 
approaches  the  confines  of  the  constitution.   We 
cannot  pass  it  by,  because  it  is  doubtful.   With 
whatever  doubts,  with  whatever  difficulties,  a 
case  may  be  attended,  we  must  decide  it,  if  it 
be  brought  before  us.   We  have  no  more  right  to 
decline  the  exercise  of  jurisdiction  which  is 
given,  than  to  usurp  that  which  is  not  given. 
The  one  or  the  other  would  be  treason  to  the 
constitution.   Questions  may  occur,  which  we 
would  gladly  avoid;  but  we  cannot  avoid  thera. 
All  we  can  do  is,  to  exercise  our  best  judgment, 
and  conscientiously  to  perform  our  duty. 
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II.   BACKGROUND 
A.   History  of  the  Public  Access  Regulations 

The  Presidential  Recordings  and  Materials  Preservation 
Act  was  enacted  by  Congress  in  December,  1974,  largely  to 
nullify  an  agreement  of  September  8,  1974  between  former 
President  Nixon  and  then  Administrator  Arthur  Sampson  so  as  to 
protect  and  preserve  the  "Watergate"  materials.   Under  the 
Nixon-Sampson  agreement,  all  materials  in  the  Vfhite  House  on 
August  9,  1974  would  be  deposited  temporarily  with  GSA  but  the 
former  President  would  be  allowed  to  have  access  to  them  and 
eventually  to  withdraw  or  direct  the  destruction  of  materials. 
Additionally,  upon  his  death,  the  tapes  were  to  be  destroyed 
immediately.   10  Weekly  Comp.  of  Pres.  Doc.  1104  (1974).   The 
Act  put  an  end  to  this  questionable  agreement  and  created,  for 
the  first  time,  strict  controls  over  Presidential  materials. 

Section  104(a)  of  the  Act  provides  that  the  Administrator 
shall,  within  ninety  days  after  the  date  of  enactment  of  this 
title  submit  to  each  House  of  Congress  a  report  proposing  and 
explaining  regulations  that  would  provide  public  access  to  the 
tape  recordings  and  other  materials,  3^/ref erred  to  in 

section  101.   Such  regulations  shall  taXe  into  account  the 
following  factors « 

(1)  the  need  to  provide  the  public  with  the 
full  truth,  at  the  earliest  reasonable  date,  of 
the  abuses  of  governmental  power  j>opularly 
identified  under  the  generic  term  "Watergate"; 

(2)  the  need  to  make  such  recordings  and 
materials  available  for  use  in  judicial 
proceedings; 

(3)  the  need  to  prevent  general  access, 
except  in  accordance  with  appropriate  procedures 
established  for  use  in  judicial  proceedings,  to 
information  relating  to  the  Nation's  security; 

(4)  the  need  to  protect  every  individual's 
right  to  a  fair  and  impartial  trial; 

(5)  the  need  to  protect  any  party's 
opportunity  to  assert  any  legally  or 


Cohens  v.  Virginia,  19  U.S.  264,  403  (1821). 

\l  Under  the  Act  and  proposed  regulations,  four  categories  of 
materials  were  identified:  Presidential  historical  materials, 
private  or  personal  materials,  those  relating  to  abuses  of 
governmental  power  popularly  identified  under  the  generic  term 
"Watergate"  and  those  of  general  historical  significance.  See 
41  C.F.R.  §  105-63.104. 
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constitutionally  based  right  or  privilege  which 
would  prevent*  or  otherwise  limit  access  to  such 
recordings  and  materials; 

(6)  the  need  to  provide  public  access  to 
those  materials  which  have  general  historical 
significance,  and  which  are  not  likely  to  be 
related  to  the  need  described  in  paragraph  (1); 
and 

(7)  the  need  to  give  to  Richard  M.  Nixon,  or 
his  heirs,  for  his  sole  custody  and  use,  tape 
recordings  and  other  materials  which  are  not 
likely  to  be  related  to  the  need  described  in 
paragraph  (1)  and  are  not  otherwise  of  general 
historical  significance. 

44  U.S.C.  §  104(a) . 

As  required,  on  March  19,  1975,  Arthur  Sampson  reported 
to  Congress  a  set  of  proposed  public  access  regulations.   The 
Senate  Committee  on  Government  Operations  found  that  many  of  the 
regulations  complied  with  the  Act  but  also  determined  that  there 
were  a  significant  number  of  provisions  which  were  not 
consistent  and  should  be  disapproved.   S.  Res.  244,  94th  Cong., 
Ist  Sess.  (1975).   Since  there  was  no  provision  for  revising  or 
eunending  the  proposed  regulations  in  part,  and  GSA  contended 
that  it  would  be  difficult  to  implement  the  remaining,  approved 
regulations,  the  Committee  concluded  that  it  should  recommend 
disapproval  of  all  the  regulations  to  prevent  the  unacceptable 
provisions  from  becoming  effective. 4_/  s.  Rep.  No.  368,  94th  Cong., 
1st  Sess.  3  (1975). 

In  particular,  the  Committee  disapproved  of  the  proposed 

regulation  which  reads 

The  Administrator  may  restrict  access  to 
portions  of  materials  determined  to  relate  to 
abuses  of  governmental  power  when  the  release  of 
those  portions  would  tend  to  embarrass,  damage 
or  harass  living  persons,  and  the  deletion  of 
those  portions  will  not  distort,  and  their 
retention  is  not  essential  to  an  understanding 
of,  the  substantive  content  of  the  materials. 

Proposed  Reg.  §  105-63.402-1  (March  19,  1975).   The  proposed 

regulations  would  also  have  authorized  the  Administrator  to 

restrict  access  to  materials  of  general  historical  significance 


2J      for  a  history  of  Congressional  control  exerted  over  the 
writing  of  these  regulations.  See  Bruff  &  Gellhorn, 
Congressional  Control  of  Administrative  Regulation;   A  Study  of 
Legislative  Vetoes,  90  Harvard  L.J.  1369,  1397-1402  (1977). 
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unrelated  to  abuses  of  governmental  power  when  the  release  of 
the  materials  would  "tend  to  embarrass,  damage,  or  harass  living 
persons."   Proposed  Reg.  §  105-63.402-2  (March  19,  1975). 

The  Senate  Committee  found  Proposed  Reg.  105-63.402-1 
unacceptable  and  commented. 

The  intent  of  this  restriction  is 
understandable  and  acceptable:  to  protect  the 
reputations  of  living  persons  from  unnecessary 
embarrassment.   To  the  extent  that  such  concern 
is  legitimate,  this  regulation  seems  largely 
superfluous.   Any  purely  personal  items  would 
automatically  be  exempt  from  disclosure  and 
perhaps  even  retention  by  GSA.   (See  sections 
105-63. 104(b);  105-63.104-5.) 

Even  if  it  were  not  superfluous,  the 
provision  would  still  be  objectionable.   Almost  by 
definition,  the  Watergate  affairs  are 
embarrassing  to  those  who  were  associated  with 
them.   Therefore,  virtually  all  of  the  Watergate 
materials,  could,  conceivably,  be  subject  to  this 
restriction. 

The  additional  qualification  does  not  remedy 
the  situation.   It  states  only  that  embarrassing 
materials  will  not  be  withheld  if  their  deletion 
will  not  "distort"  the  Watergate  history  and  if 
their  retention  is  not  "essential"  to  an 
understanding  of  that  history.    But  Congress  did 
not  direct  that  only  the  "essential"  of  the 
Watergate  affairs  be  made  public.   Congress 
directed  that  "the  full  truth"  be  made  public. 
This  provision  would  undermine  that 
congressional  purpose. 

Another  problem  with  the  provision  is  that 
the  Administrator  has  total,  unfettered  discretion 
to  determine  whether  personal  matter  included 
within  the  Watergate  materials  should  be 
withheld.   If  the  material  is  personal  and  not 
necessary  to  understand  an  abuse,  the 
Administrator  should  be  required  to  restrict 
access. 

To  remedy  this  problem,  this  subsection 
should  be  amended  as  follows: 

(b)   The  Administrator  [may]  will 
restrict  access  to  any  portions  of 
materials  determined  to  relate  to 
[abuses  of  governmental  power  when  the 
release  of  those  portions  would  tend  to 
embarrass,  damage  or  harass  living 
persons,  and  the  deletion  of  tho6e_ 
portions  will  not  distort,  and  their 
retention  is  not  essential  to  an 
understanding  of  the  substantive  content 
of  the  materials]  an  individual's 
personal  affairs,  such  as  personnel  and 
^idlcal  files,  if  after  being  qiven  a 
reasonable  opportunity  to  review  the 
materials,  the  individual  involved 
expresses,  in  writing,  a  desire  to 
withhold  such  portions  from  public 
access;   Provided,  That  if  material 
relating  to  an  abuse  of  governmental 
power  refers  to,  involves  or 
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incorporat.es  such  personal  information, 
the  Administrator  will  malce  available 
such  personal  information,  or  portions 
thereof,  if  such  personal  information, 
or  portion  thereof,  is  essential  t.o  an 
understanding  of  the  abuse  of 
governmental  power. 

S.  Rep.  » .  368,  94th  Cong.  1st  Sess.,  pp.  9-10  (1975).   The 

Committee  found  that  the  "tend  to  embarrass,  damage,  or  harass" 

language  in  both  proposed  regulations  was  vague  and  that  there 

were  sufficient  exemptions  under  the  Act  to  prevent  disclosure 

of  personal  information.   I^.  at  11. 

In  response  to  the  veto,  the  Administrator  submitted  a 

second  set  of  proposed  regulations  to  Congress  on  October  15, 

1975.   In  place  of  the  provision  containing  the  "tend  to 

embarrass,  damage  or  harass"  language,  the  proposed  regulation 

provided. 

The  Administrator  will  restrict  access  to  any 
portion  of  materials  determined  to  relate  to 
relate  to  abuses  of  governmental  power  when  the 
release  of  those  portions  would  constitute  a 
clearly  unwarranted  invasion  of  personal  privacy 
or  result  in  the  defamation  of  a  living  persons 
Provided,  that  if  materials  relating  to  an  abuse 
of  governmental  power  refers  to,  involves  or 
incorporates  such  personal  information,  the 
Administrataor  will  maXe  available  such 
personal  information,  if  such  personal 
information,  or  portions  thereof,  is  essential 
to  an  understanding  of  the  abuse  of  governmental 
power . 

Proposed  Reg.  J  105-63.402-1 (b)  (October  15,  1975).   With  regard 

to  materials  of  general  historical  significance  unrelated  to 

abuses  of  governmental  power,  the  proposed  regulations  provided, 

in  pertinent  part,  that  the  Administrator  will  restrict  access 

when  the  release  of  the  materials  woulds 

.  .  .  constitute  a  clearly  unwarranted  invasion 
of  personal  privacy  or  result  in  the  defamation 
of  a  living  person;  ... 

Proposed  Reg.  §  105-63.402-2 (b) ( 2)  (October  15,  1975). 

By  letter  dated  January  21,  1976,  Jack  Eckerd, 

Administrator  of  GSA,  explained  to  the  Senate  that  at  the  time 

the  proposed  regulations  were  submitted  to  the  Congress,  the 

Government  was  in  the  midst  of  defending  a  judicial  challenge  to 

the  constitutionality  of  the  Act. 5/   Although  the  three- judge 


^/   The  Administrator  was  referring  to  Nixon  v.  Administrator, 
408  F.  Supp.  321  (D.D.C.  1976),  aff  d,  433  U.S.  425  (1977). 
Sec  discussion  at  Section  II  B,  infra. 
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panel   upheld   the    facial    constitutionality  of   the  Act,    the 
Assistant  Attorney   General   determined   that   the   opinion 
necessitated  his    further   reviewing   the   constitutionality  of  at 
least   several   of   the   proposed   regulations    submitted  on  October 

15,    1975. 

On  January  22,  1976,  Representative  Brademas  conducted  a 
hearing  before  the  Subcommittee  on  Printing  of  the  Committee  on 
House  Administration,  at  which  Mr.  EcJcerd.  Mr.  Rhoads,  Archivist 
of  the  United  States,  Donald  P.  Young,  Acting  General  Counsel  of 
GSft,  and  Steven  Garfin)c«l,  Chief  Counsel  for  Records  and 
Archives,  as  well  as  others,  testified.   Hearing  Before  the 
Subcomm.  on  Printing  of  the  Comm.  on  House  Administration: 
"Regulations  to  Implement  Title  I,  Public  Law  193-256,  the 
Presidential  Recordings  and  Materials  Preservation  Act, "   94th 
Cong.,  2d  Seas.  (Jan.  22,  1976)'  ("rhft  Brademas  hearing") 
(unpublished  transcript)  (attached  as  Exhibit  B  to  Plaintiff's 
Opp.  to  Defendants'  Motion  to  Dismiss).   In  that  hearing. 
Representative  Brademas  and  Mr.  Young  debated  whether  the 
regulations  under  the  Act  and  certain  House  and  Senate  rules 
authorized  GSA  to  withdraw  the  proposed  regulations  so  that  GSA 
could  reevaluate  them  in  light  of  the  intervening  court  opinion. 

During  the  hearing,  Mr.  Young  expressed  his  concern  that 
regulations  which  might  later  be  declared  unconstitutional  not 
be  presented  to  Congress  at  all.   Both  he  and  the  Solicitor 
General  feared  that  if  they  were  approved  by  Congress  but 
subsequently  invalidated  as  a  result  of  litigation,  the  whole 
process   would  be  wasteful.   Td.  at  26-28.   It  was 
Representative  Brademas'  position  that  neither  the  regulations 
nor  Congressional  rules  provided  for  GSA  to  withdraw  the 
regulations.   In  his  opinion,  the  appropriate  course  would  be  for  GSA  to 
advise  Congress  of  its  legitimate  concerns  about  the 
constitutionality  of  the  proposed  regulations,  while  keeping 
those  regulations  before  Congress.   Id^  at  27-31.   At  the 
hearing,  he  further  remarked, 

"In  other  words,  why  should  we,  on  this 
subcommittee,  have  any  more  confidence  in  your 
capacity  to  take  into  account  constitutionality 
of  regulations  during  efforts  in  1976  than  in 
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efforts  in  19757  What  have  you  been  doing  on  the 
public  payroll  all  this  last  year?   I  wean  why 
should  we  assume  that  chronology  will  improve 
your  understanding  of  your  problem?"   Id.  at 
31-32. 

By  letter  dated  February  5,  1976,  the  Committee  on 
Government  Operations,  through  Senators  Ribicoff  and  Percy  and 
Representative  Brademas,  advised  that  the  only  action 
authorized,  following  submission  of  proposed  public  access 
regulations,  and  during  the  90  legislative  day  period,  was 
disapproval  by  either  the  Senate  or  the  House  of  Representatives 
and  that  there  was  no  provision  for  withdrawal.   On  April  8, 
1976,  once  again  the  Senate  disapproved  those  regulations  which 
provided  for  restricting  access  to  materials  relating  to  the 
abuse  of  governmental  power  and  those  of  general  historical 
significance.  S.  Res.  428,  94th  Cong.,  2d  Sess.  (1976);   see  S. 
Rep.  No.  94-748,  94th  Cong.,  2d  Sess.  (1978). 

On  April  13,  1976,  Administrator  Eckerd  proposed  a  third 

set  of  public  access  regulations.   The  House  then  exercised  its 

veto  with  respect  to  certain  of  these  regulations.   H.  Res. 

1505,  94th  Cong.,  2d  Sess.  (1976);  see  H.R.  Rep.  No.  94-1485, 

94th  Cong.,  2d  Sess  (1976).   Of  the  six  proposed  regulations 

disapproved  by  the  House,  two  of  the  provisions  dealt  with  the 

standards  under  which  the  Administrator  could  limit  public 

access  to  those  materials  relating  to  the  abuses  of  governmental 

power  and  those  of  general  historical  significance.   With  regard 

to  materials  related  to  abuses  of  governmental  power,  the  part 

of  the  regulations  proposed  and  disapproved  provided, 

.  .  .   The  Administrator  will  restrict  access  to 
any  portion  of  materials  determined  to  relate  to 
abuses  of  governmental  power  when  the  release  of 
those  portions  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy  or 
constitute  libel  or  slander  of  a  living  personj 
provided,  that  if  material  related  to  an  abuse 
of  governmental  power  refers  to,  involves  or 
incorporates  such  personal  information,  the 
Administrator  will  maVe  available  such  personal 
information,  or  portions  thereof,  if  such 
personal  information,  or  portions  thereof,  is 
essential  to  an  understanding  of  the  abuses  of 
governmental  power. 

Proposed   Reg.  §  105-63.402-1 (b)  (April  13,  1976).   With  regard 

to  materials  of  general  historical  significance  unrelated  to 
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abuses  of  goverrunental  power,  the  regulations  proposed  and 
disapproved  provided,  in  pertinent  part, 

.  .  .   The  Administrator  will  restrict  access 
to  materials  of  general  historical  significance, 
but  not  related  to  abuses  of  governrier>tal  power, 
when  the  release  of  these  materials  would > 

(2)  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  or  constitLite  libel 
or  slander  of  a  living  person;  ... 

Proposed   Reg.  §  105-63. 402-2(a) (2) . 

On  June  2,  1977^  Administrator  Joel  W.  Solomon  submitted 
a  fourth  s^t  of  regulations  which  neither  House  vetoed;  these 
became  effective  on  December  16,  1977.   See  42  Fed.  Reg. 
63626-29  (1977)  (attached  as  Appendix  I  to  this  Opinion). 
Shortly  after  the  regulations  became  effective,  former 
President  Nixon  challenged  their  validity  on  Baveral  grounds, 
including  the  claim  that  Section  104  of  the  Act  unconsti- 
tutionally permits  a  one-house  veto.   Nixon  v.  Freeman, 
C.A.  77-1395  (D.D.C.  January  31,  1978),  aff 'd,  670  F.2d  346 
(D.C.  Cir.),  cert,  denied,  103  S.Ct.  455  (1982). 

In  exchange  for  certain  revisions  in  the  regulations, 
former  President  Nixon  withdrew  several  of  the  claims  presented 
to  the  District  Court,  including  the  issue  of  the 
constitutionality  of  the  one-house  veto.£/   Pursuant  to  the 
settlement  of  those  claims,  a  fifth  set  of  regulations  was 
proposed  to  Congress.   These  were  not  vetoed  by  either  house  of 
Congress  and  became  effective  on  March  7,  1980.   See  45  Fed.  Reg. 
14855-60  (1980)  (to  be  codified  at  41  C.F.R.  §§  105-63.1,  63.4) 
(attached  as  Appendix  II  to  this  Opinion).   Under  this  set  of 
regulations,  the  Administrator  was  authorized  to  restrict  access 
to  Watergate  materials  and  those  of  general  historical 
significance  when  release  would  "constitute  a  clearly 
unwarranted  invasion  of  personal  privacy  or  constitute  libel  of 
a  living  person,"   41  C.F.R.-  §§  105-63.402-1.   With  respect  to 
the  Watergate  materials,  the  fifth  set  of  regulations  contained 
the  proviso,  as  had  the  fourth  set  of  regulations, 
that  authorized  the  Administrator  to  maXe  available  personal 


6/   See  discussion  at  II  B,  infra. 
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information  that  was  essential  to  an  understanding  of  the  abuses 
of  governmental  power. 

The  fifth  set  of  regulations  revised  the  definition  of 
"private  or  personal  materials".   Under  the  new  definition, 
materials  relating  to  a  person's  family  or  other 
non-governmental  activities,  including  private  political 
associations  were  included  but  the  materials  of  Mr.  Nixon  or  his 
staff  related  to  the  constitutional  or  statutory  powers  or 
duties  as  President  or  as  a  member  of  the  President's  staff  were 
excluded.   45  Fed.  Reg.  14856  (March  7,  1980).   This  set  of 
regulations  also  provided  that  the  Administrator  would  give 
priority  to  the  processing  and  return  of  private  and  personal 
materials  and  in  the  initial  archival  processing  to  materials 
relating  to  abuses  of  governmental  power.   I^.  at  14857. 

Pursuant  to  the  regulations^^/  promulgated  under  the 
Act,  persons^/  were  entitled  to  notice  of  the  proposed 
opening  of  those  materials.   On  August  12,  1983,  a  Federal 
Register  notice  advised  that  anyone  having  a  legally  or 
constitutionally  based  claim  that  would  prevent  or  limit  public 
access  to  the  material  should  file  that  claim  by  September  12, 
1983.  48  Fed.  Reg.  36655  (Aug.  12,  1983).   The  deadline 
subsequently  was  extended  to  November  10,  1983.   48  Fed.  Reg. 
40561  (Sept.  18,  1983)  and  to  January  3,  1984.   48  Fed.  Reg. 
51533  (November  9,  1983). 


y      41  C.F.R.  S  105-63. 401(b)  provides? 

(b)   Within  30  days  following  publication  of 
the  notice  prescribed  in  5  105-63 .401 (b) , 
officers  of  any  Federal,  State  or  local  court 
and  other  persons  who  believe  that  public  access 
to  any  of  the  materials  may  jeopardize  an 
individual's  right  to  a  fair  and  impartial 
trial  should  petition  the  Administrator  setting 
forth  the  relevant  circumstances  that  warrant 
withholding  specified  materials.   The 
Administrator  will  notify  the  petitioner  by 
certified  mail,  return  receipt  requested,  of 
his  decision  regarding  public  access  to  the 
pertinent  materials.   If  that  decision  is 
adverse  to  the  petitioner,  the  Administrator 
will  refrain  from  providing  public  access  to  the 
pertinent  materials  for  at  least  30  calendar 
days  from  receipt  by  the  petitioner  of  such 
notice. 

£/   At  oral  argument,  counsel  represented  to  the  Court  that 
only  19  of  the  29  plaintiffs  had  received  such  a  notice. 
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II  B.   REVIEW  OF  DECISIONS  IM  THE  NIXOM  SUITS 
A  brief  overview  of  the  prior  litigation  under  the  Act 
will   serve  to  bring  into  sharper  focus  the  issues  presented  in 
this  case.   In  Nixon  v.  Administrator,  403  F.  Supp.  321  (D.D.C. 
1976),  former  President  Nixon  challenged  the  constitutionality 
of  the  Presidential  Recordings  and  Materials  Preservation  Act 
before  a  three- judge  panel.   At  the  outset  of  its  analysis  that 
court  emphasized  that  the  issue  before  it  was  narrow.  Nixon, 
supra,  408  F.  Supp.  at  334.   The  Court  framed  the  issue  as 
whether  "the  regulatory  scheme  enacted  by  Congress  was 
unconstitutional  without  reference  to  the  content  of  any 
conceivable  set  of  regulations  falling  within  the  scope  of  the 
Administrator's  authority  under  section  104(a). "   Ijd.  at  334-35. 

Since  at  the  time  the  case  was  presented  to  the  Court  the 
initial  set  of  regulations  had  been  disapproved  by  the  Senate 
and  no  other  set  of  regulations  had  yet  become  effective,  the 
Court  had  no  set  of  regulations  which  presented  the  basis  for  a 
live  and  concrete  controversy.   Judge  McGowan  opined  however 
that,  "[w]hen  regulations  finally  become  effective,  however, 
they  could,  if  drafted  with  careful  attention  to  the  directive 
of  subsection  104(a) (5)^/  eliminate  the  basis  for  some  of  the 
allegation: 

raised  by  Mr.  Nixon  that  his  rights  will  be  infringed."   I^.  at 
335.   The  Court  concluded  that  only  the  constitutionality  of  the 
process  of  reviewing  and  classifying  the  materials  was  properly 
before  it.  Id.  at  339.   The  Court  therefore  ruled  it  would  only 
discuss  "questions  directed  toward  the  statute  on  its  face  and 
aspects  of  the  screening  process  that,  in  their  broadest 
outlines,  [.  .  .]  will  necessarily  be  included  in  any 
processing  conducted  under  a  valid  set  of  regulations."  Id^.    at 
340. 

Former  President  Nixon  challenged  the  Act  on  separation 
of  powers,  presidential  privilege,  right  of  privacy  and  other 


9/   That  section  provides  for  the  rights  of  individuals  to 
assert  any  legally  or . constitutionally  based  right  or  privilege 
which  would  prevent  or  otherwise  limit  access  to  such  recordings 
and  materials.  See  discussions  of  this  requirement  at  Section 
III  B,  III  C,  infra. 
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grounds.   The  first  three  grounds  are  relevant  to  this 
litigation.    With  regard  to  the  first  two  claims,  the  former 
President  contended  that  the  Act  represented  an  unconstitutional 
invasion  of  the  executive  sphere  by  Congress  and  infringed  the 
presidential  privilege  to  protect  the  "generalized  -interest  in 
free  and  candid  communication  to  the  President  in  the 
formulation  of  Executive  Policy."   Id^.  at  343.10/   After 
balancing  the  intrusion  of  archival  screening  on  the  former 
President  with  the  objectives  of  the  Act,  the  Court  concluded 
that  intrusion  would  be  minimal.  Id^.    at  346. 

With  regard  to  Mr.  Nixon's  claim  that  the  process  of 
screening  violated  his  right  to  privacy,  the  Court  concluded 
that  Mr.  Nixon's  privacy  claim  could  not  be  sustained.   Id.  at 
364.   The  Court  found  that  he  had  no  reasonable  privacy 
expectation  in  most  of  the  dpcumenta  and  conversations  and 'that 
a  very  high  percentage  of  them  would  be  related  to  government 
interests  served  by  the  Act.   Without  fully  considering  the 
issue  the  Court  did  note  that  the  second  set  of  proposed 
regulations  (which  established  the  "clearly  unwarranted  invasion 
of  personal  privacy,  or  defamation  of  a  living  person"  standard 
for  limiting  access)  would  "provide  not  insignificant  protection 
of  personal  privacy."   Id^.  at  358  n.52.   Resolution  of  Mr. 
Nixon's  privacy  claims  was  more  difficult  than  those  regarding 
the  presidential  privilege.   The  Court  explained  that, 

[o]n  balance,  we  believe  the  congressional  act 
here  is  a  reasonable  response  to  the  difficult 
problem  caused  by  the  mingling  of  personal  and 
private  documents  and  conversations  in  the  midst 
of  a  vastly  greater  number  of  non-private 
documents  and  materials  related  to  government 
objectives.   The  processing  contemplated  by  the 
Act  -  at  least  as  narrowed  by  carefully  tailored 
,   regulations  -  represents  the  least  intrusive 
manner  in  which  to  provide  an  adequate  level  of 
promotion  of  government  interests  of  overriding 
importance. 

Id.  at  367.   Former  President  Nixon  also  asserted  that  the 

Act  invades  the  "private  formulation  of  political  thought 


10/   The  Court  noted  that  it  had  no  occasion  to  consider  any 
common  law  privilege  protecting  executive  confidentiality 
encompassed  in  confidential  communications  involving  executive 
officials  other  than  the  President.   Nixon,  supra  at  343 
n.25. 
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critical  to  free  speech  and  association."   I^.  at  367-68.   The 

Court  rejected  this  claim  as  well  finding  that  countervailing 

governmental  interests  prevailed  over  these  concerns  insofar  as 

screening  of  the  documents  was  concerned.   Id.  at  368. 

Again,  the  Court  commented  in  a  footnote  that  the  public  access 

regulations  provided  for  restrictions  on  materials  implicating 

"personal  privacy,"  and  speculated  that  "it  is  entirely  possible 

to  read  personal  privacy  so  as  to  include  the  privacy  in 

political  association  protected  by  the  First  Amendment,  and,  if 

this  were  the  case,  then  these  regulations  would  be  inconsistent 

with  plaintiff's  assumption."   Id.  at  368  n.65. 

The  Supreme  Court  affirmed  the  three-judge  court 

decision  in  Nixon  v.  Administrator,  433  U.S.  425  (1977),  both  in 

terms  of  the  lower  court's  delineation  of  the  narrow  issue 

presented  and  its  rulings  on  each  of  the  constitutional  issues 

presented  thereunder.   The  Supreme  Court  also  endorsed  the  lower 

court's  view  that  proper  public  access  regulations  could 

adequately  protect  those  interests  of  concern  to  the  former 

President.   See  e.g. ,  Nixon,  supra  at  450  (regarding 

executive  confidentiality).   In  his  concurring  opinion.  Justice 

Powell  expressed  similar  views.   Nixon,  supra  at  502  n.5. 

With  vision  spanning  six  years  and  with  this  litigation  surely 

in  mind.  Justice  Powell  concluded. 

Today's  decision  is  limited  to  the  facial 
validity  of  the  Act's  provisions  for  retention 
and  screening  of  the  materials.   The  Court's 
discussion  of  the  interests  served  by  those 
provisions  should  not  foreclose  in  any  way  the 
search  that  must  yet  be  undertaken  for  means  of 
assuring  eventual  access  to  important 
historical  records  without  infringing  individual 
rights  protected  by  the  First,  Fourth,  and  Fifth 
Amendments. 

Id.  at  504. 

Shortly  after  the  fourth  set  of  regulations  became 

effective,  former  President  Nixon  amended  his  complaint  in 

Nixon  V.  Solomon,  CL vil  Action  No.  77-1395  (D.  ,D.C.  1978)11/ 


1^/   The  action  filed  in  1977  challenged  regulations  promulgated 
earlier.   His  second  amended  complaint,  filed  January  31,  1978, 
contains  several  of  the  challenges  presented  here.   The  caption 
of  this  case  later  changed  to  Nixon  v.  Freeman.   The  case  shall  be 
referred  to  by  both  captions  throughout  this  opinion. 
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to  challenge,  as  plaintiffs  have  challenged  here,  the 
constitutionality  of  the  one-house  legislative  veto  provision 
and  the  exercise  of  Congressional  influence  over  the 
promulgation  of  the  regulations.   In  settlement  of  part  of  that 
case,  those  claims  were  dismissed. 

The  settlement  agreement  provided  for  certain  amendments 
to  the  regulations  and  for  the  priority  processing  of  private  or 
personal  materials.   The  settlement  agreement  reflected  that  the 
President  would  not  "contend  that  the  regulations  are 
unconstitutional  or  void  because  promulgated  subject  to  the 
one-house  veto  provision  of  the  Act  and  in  exchange  the 
defendants  [will]  not  contend  that  congressional  acceptance  of 
the  regulations  supports  their  validity."   Settlement  Agreement, 
J  5.   The  agreement  provided  that  former  President  Nixon  would 
not  be  barred  from  challenging,  on  any  grounds,  regulations 
which  were  deleted,  amended  or  newly  promulgated.   Id^.  at  $  6. 
The  agreement  was  not  to  operate  as  a  bar  to  any  party  " from 
presenting  any  and  all  claims,  defenses  or  arguments  there  may 
be  to  sustain  the  validity  of  the  challenged  regulations  or  to 
invalidate  the  regulations  as  subsequently  modified  in  response 
to  a  successful  challenge  thereto."   rd.  at  $  6. 

The  District  Court  granted  summary  judgment  for  the 
defendants  on  other  grounds  and  the  Court  of  Appeals  affirmed 

that  decision  in  Nixon  v.  Freeman,  670  F.2d  346  (D.C.  Cir. 
1982).   The  Court  of  Appeals  for  the  District  of  Columbia 
Circuit  held  that  the  public  access  regulations  could  not  be 
invalidated  on  the  grounds  that  they  invaded  former  President 
Nixon's  right  of  privacy.   The  Court  reasoned  that  expectation 
of  privacy  could  attach  to  "diaries  or  other  conmunications 
respecting  personal  matters  unrelated  to  his  public  duties,  but 
not  in  materials  relating  to  the  conduct  and  official  duties  of 
the  Presidency."   Id^.  at  354. 

III.   ANALYSIS 
Defendants  have  moved  to  dismiss  this  case  on  the 
grounds  tKat  plaintiffs  are  barred  by  laches,  lacX  standing  and 
have  failed  to  exhaust  their  administrative  remedies.   Amici 
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unreasonably  delayed  in  challenging  defendant* •  action  and  that 
the  defendant  has  been  prejudiced  by  the  delay.   Independent 
BanVers  Ass'n  v.  Heimann,  627  F.2d  486,  488  (D. C.  Cir.  1980) 
(per  curiam);  Environmental  Defense  Fund  v.  Alexander,  614  F.2d 
474,  478  (5th  Cir.),  cert,  denied,  449  U.S.  919  (1980).   This 
Circuit  has  also  explained  that  "laches  docs  not  depend  solely 
on  the  time  that  has  elapsed  between  the  alleged  wrong  and  the 
institution  of  suit;  it  is  'principally  a  question  of  the 
inequity  of  permitting  the  claim  to  be  enforced  -an  inequity 
founded  upon  some  change  in  the  condition  or  relations  of  the 
property  or  the  parties, '  Gull  Airborne  Instruments,  Inc.  v. 
Weinberger,  694  F.2d  838,  843  (D.C.  Cir.  1982),  citing;  Gallaher 
V.  Caldwell,  145  U.S.  368,  373  (1892).   And  in  Randall  v.  Mayor 
t,   City  Council  of  Baltimore,  512  F.  Supp.  150  (D.  Md.  1981),  the 
District  Court  for  Maryland  explained,! "Ci]n  the  end,  the  court 
weighs  the  excuse,  or  absence  of  excuse,  against  the  actual  or 
reasonably  anticipated  injury."  Id^.  at  152,  quoting, 
Giddens  v.  Isbrandtsen  Co.,  355  F.2d  125,  128-29. 

When  government  action  is  challenged,  the  element  of 
plaintiff's  knowledge  must  be  closely  analyzed.   "When 
government  action  is  involved,  members  of  the  public  are 
entitled  to  assume  that  public  officials  will  act  in  accordance 
with  the  law,"  Save  Our  Wetlands,  Inc.  v.  U.S.  Army  Corps  of 
Engineers,  549  F.2d  1021  (5th  Cir.),  cert,  denied.  434  U.S. 
836  (1977).   The  Fifth  Circuit  Court  of  Appeals  found  in 
Environmental  Defense  Fund  that  "the  government  must  show  that 
those  whom  it  seeks  to  bar  by  invoking  laches  were  or  should 
have  been  aware  of  the  questionable  nature  of  the  government 
activity."   Environmental  Defense  Fund,  supra  at  479.   In 

City  of  Davis  v.  Coleman,  521  F.2d  661,  677  (9th  Cir.  1975), 
the  Ninth  Circuit  recognized  that  where  the  law  on  plaintiff's 
claims  is  so  complex  or  uncertain,  it  should  be  reluctant  to 
charge  tlte  plaintiff  with  the  knowledge  that  would  impose  a 
duty  to  act.   "An  indispensible  element  of  the  lack  of  diligence 
is  knowledge,  or  reason  to  know,  of  the  legal  right,  assertion 
of  which  is  "delayed."   Id.  at  677. 
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The  Court  has  before  it  the  affidavits  of  many  of  the 
plaintiffs.   Without  exception  they  state  that  until  August  of 
1983  they  were  unaware  of  the  nature  of  the  documents  scheduled 
to  be  opened.   Additionally,  while  some  of  them  knew,  through 
various  forms  of  media  that  former  President  Nixon  was 
litigating  his  claims  to  Watergate  and  other  documents,  they 
were  not  specifically  aware  of  the  legal  bases  for  the  claims 
asserted  including  the  challenge  to  the  legislative  veto. 
Defendants  argue  that  the  Court  is  not  presented  with 
unsophisticated  plaintiffs  here.   The  Court  could  not  agree 
more .   Defendants  urge  that?  since  most  of  the  plaintiffs  had 
served  in  prior  administrations,  they  should  have  been  more 
attentive  to  the  treatment  of  their  papers.   For  precisely  that 
reason  the  Court  finds  persuasive  plaintiffs'  affidavits  which 
indicate  that  they  expected  the  documents  they  prepared,  as 
staff  members  during  the  Nixon  administration,  to  be  treated  no 
differently  than  they  had  been  during  other  administrations.   On 
the  record  before  the  Court,  plaintiffs  acted  diligently  once 
they  became  aware  of  how  their  papers  would  be  treated.   The 
recent  decision  by  the  Supreme  Court  in  Chadha  was  the  first 
time  the  Supreme  Court  had  definitively  decided  the  one-house 
veto  question.   This  Court  is  reluctant  to  charge  the  plaintiffs 
with  laches  when  the  law  has  been  so  unsettled  and  complex. 
The  second  element  a  defendant  must  demonstrate  to 
succeed  on  the  laches  defense  is  that  it  has  been  prejudiced  due 
to  plaintiff's  delay.   Assuming  for  the  purposes  of  discussion 
that  plaintiffs  have  delayed,  which  the  Court  has  not  found, 
was  there  prejudice  to  the  defendant  and  was  it  suffered  as  a 
result  of  plaintiff's  inaction?   On  the  element  of  prejudice, 
the  Court  must  balance  "the  expenditures  made  by  the  defendants 
against  the  benefits  claimed  if  their  efforts  were  halted," 
Environmental  Defense  Fund,  supra  at  479.   In  Concerned 
About  Trident  v.  Schlesinger,  400  F.  Supp.  454,  478  (D.D.C. 
1975),  Judge  Hart  explained  that  there  are  two  types  of 
prejudice  that  a  defendant  may  suffer  when  a  plaintiff  delays 
unreasonably  in  presenting  a  claim.   A  defendant  may  suffer 
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because  t.here  is  a  loss  of  evidence  supporting  defendant's 

position  or  because  he  has  changed  his  position  in  a  manner  that     i 

would  not  have  occurred  but  for  plaintiff's  delay.   VThile  the 

amounts  expended  by  the  defendant  may  be  large,  this  does  not 

tilt  the  scales  if  it  represents  a  small  percentage  of  the  total 

expenditures  anticipated.   Environmental  Defense  Fund,  supra 

at  480.   In  Environmental  Defense  Fund,  the  Court  found  that 

a  laches  defense  would  be  supported  if  defendant  demonstrated 

that  what  it  had  done  would  have  to  be  undone.   Conversely, 

where  the  acts  performed  by  a  defendant  up  to  the  time  of 

plaintiff's  challenge  have  utility  independent  of  the  remainder 

of  •  'project,  prejudice  will  be  more  difficult  to  demonstrate. 

See  e.g..  Committee  to  Stop  Route  7  v.  Volpe,  346  F.  Supp. 

731,  739  (D.  Conn.  1972). 

Defendants  have  presented  two  declarations  of  Robert  M. 
♦.'arner  indicating  that  the  government  has  expended  approximately 
51,674,200  and  166,400  hours  in  processing  the  Special  Files. 
Defendants  assert  that  because  those  files,  as  an  entity,  have 
been  processed,  there  is  no  processing  left  to  be  completed  with 
respect  to  plaintiffs'  interests  asserted  here.   The  relevant 
ratio,  the  Court  finds  is  that  of  the  Special  Files  to  all  of 
President  Nixon's  files.   The  Special  Files  segment  represents 
only  4%.   The  Court  does  not  minimize  the  time  and  money  spent 
by  the  government  in  processing  the  files.   The  plaintiffs' 
challenge  here  is  to  the  presentation,  under  the  current 
regulations,  to  the  public  of  those  documents,  not  to  the  method 
by  which  they  were  processed.   Indeed,  plaintiffs  would  be 
precluded  from  challenging  the  processing  of  the  documents  since 
that  issue  has  been  decided  by  the  three-judge  district  court 
and  the  Supreme  Court  opinions.   Defendants  have  offered  no 
concrete  credible  evidence  that  the  processing  which  has  taVen  place 
would  have  no  independent  utility  in  the  event  that  plaintiffs 
prevail  on  their  claims.   Viewing  the  facts  in  a  light  most 
favorable  to  the  plaintiffs,  as  it  roust  on  a  motion  to  dismiss, 
the  Court  finds  that  plaintiffs  are  not  barred  by  laches  from 
presenting  their  constitutional  claims. 
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B.   STAHDING 

Defendants  claim  that  plaintiffs  lacV  standing  because 
their  injuries  are  only  speculative  and  not  related  to  the 
alleged  illegal  action  of  the  defendants.   They  urge  that,  until 
objections  presented  by  these  plaintiffs  have  been  overruled  and 
release  is  imminent,  plaintiffs'  allegations,  derivative  as  they 
are,  will  be  premature.  Amicicontend  that  plaintiffs  have  no 
privacy  interest  in  the  non-Watergate-related  materials  at  issue 
in  this  case  and  that  the  nature  of  the  materials  exceeds  any 
privacy  interest  claimed  by  plaintiffs.   These  arguments  miss 
the  point.   Plaintiffs  are  not  seelting  to  relitigate  the  rights 
of  former  President  Nixon  which  the  Courts  have  already 
considered.   They  are  clearly  seeking  to  protect  their  own 
rights,  recognized  in  the  Act  and  all  regulations  promulgated 
thereunder,  which  allowed  thera  to  assert  any  privacy  or 
constitutional  claims.   The  Courts  who  have  ruled  on  former 
President  Nixon's  claims  have,  as  well,  recognized  that  other 
individuals  had  interests  to  be  protected.   See  e.g.,  Nixon  v. 
Administrator,  408  F.  Supp.  321,  343  n.25;  Nixon  v. 
Administrator,  433  U.S.  425,  502  n.5  (Powell,  J.,  concurring). 
Clearly,  the   Act  and  regulations  have  contemplated  their 
protection.   Capital  Legal  Foundation  v.  Commodity  Credit  Corp., 
711  P. 2d  253,  259  (D.C.  Cir.  1983);  accord  Gull  Airborne 
Instruments  v.  Weinberger,  694  F. 2d  838  (D.'C.  Cir.  1982).   It  is 
also  clear  that  plaintiffs  have  standing  to  vindicate  threatened 
injury.   Valley  Force  Christian  College  v.  Americans  United  for 
Separation  of  Church  fc  State,  Inc.,  454  U.S.  464,  475.   As 
individuals  sought  to  be  protected  by  the  Act  and  recognized  as 
having  protectable  rights  under  the  Act,  by  earlier  courts, 
these  plaintiffs  have  standing. 

C.   EXHAUSTION  OF  ADMINISTRATIVE  REMEDIES 

Defendants  contend  that  this  Court  is  barred  from 
hearing  this  suit  since  plaintiffs  have  not  followed  the 
administrative  procedure  set  forth  in  the  Act  for  asserting 
their  privacy  or  constitutional  claims.   Plaintiffs  argue  they 
should  not  be  forced  to  comply  with  illegal  procedures  developed 
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by  a  Congress  which  exerted  pressure  via  the  unconstitutional 
legislative  veto.   They  eeeX  to  have  this  Court  rule  on  the 
constitutionality  of  the  regulations;  if  the  regulations  are 
invalidated,  they  will  not  be  required  to  comply  with  the 
administrative  procedure  established  thereunder. 

There  are  three  purposes  served  by  requiring  exhaustion 
of  administrative  remedies j   1)  it  allows  the  agency  to  apply 
its  expertise  and  to  exercise  its  discretion  in  appropriate 
circumstances;  2)  it  aids  the  court  by  allowing  the  agency  to 
roaXe  a  factual  record;  3)  it  prohibits  repeated  interruption  of 
the  agency  proceeding  and  increases  the  possibility  that  an 
Individual's  rights  may  ultimately  be  vindicted  at  the  agency 
level.   Athlone  Industries  v.  Consumer  Product  Safety 
Commission,  707  F.  2d  1485  (D.'C.  Cir.  1983).   This  Circuit  has 
recently  explained  that  "[W]hen  the  reasons  supporting  the 
doctrine  [of  exhausting  administrative  remedies]  are  found  _ 
inapplicable,  the  doctrine  should  not  be  blindly  applied." 
Athlone  Industries,  supra,  at  1488,  citing.  Committee  for  GI 
Rights  V.  Callaway,  518  F.2d  466,  474  (D.C.  Cir  1975).   Not  only 
must  the  purposes  of  the  doctrine  be  considered  but  there  must 
be  a  consideration  of  the  particular  administrative  scheme 
involved.   McKart  v.  United  States,  395  U.S.  185  (1969).   It  is 
also  true  that  one  of  the   recognized  exceptions  to  the  general 
rule  requiring  exhaustion  of  administrative  remedies  is  when 
resort  to  the  nonjudicial  remedy  would  "clearly  and 
unambiguously  violate  statutory  or  constitutional  rights." 
Republic  Industries,  Inc.  v.  Central  Pennsylvania  Teamsters 
Pension  Fund,  693  F.  2d  290,  293  (3rd  Ca:.  1982).   This  is  the 
gravamen  of  plaintiffs'  complaint.   The  Act's  administrative 
scheme  permits  the  agency  to  rule  on  an  individuals'  claim  that 
release  of  certain  documents  will  infringe  his  or  her 
constitutional  rights.   This  is  not  the  type  of  claim  presented 
to  this  Court  and  therefore  there  is  not  a  need  to  defer  to  the 
agency  for  purposes  of  its  developing  an  adequate  record. 
Plaintiffs  challenge  the  effect  which  the  exercise  of  the 
legislative  veto  had  on  the  promulgation  of  regulations.   This 
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is  a  far  different  claim  than  would  or  could  be  presented  before 
the  GSA.   Plaintiffs'  position  is  buttressed  by  the  statute's 
express  provision  in  Section  105(a)  for  this  Court's 
jurisdiction  to  hear  challenges  to  the  constitutionality  of  the 
Act  or  its  regulations. 

A  distinction  nsade  by  the  Third  Circuit  Court  of  Appeals 
in  Republic  Industries,  supra,  is  relevant.   There  the  Court 
discussed  the  type  of  constitutional  tasks  delegated  to  an 
agency  and  those  delegated  to  the  courts.   "[While]  we  conunit  to 
administrative  agencies  the  power  to  determine  constitutional 
applicability,  [but]  we  do  not  commit  to  administrative  agencies 
the  power  to  determine  constitutionality  of  legislation."  Id.  at 
2951,   citing,  3  K.  Davis,  Administrative  Law  Treatise  $  20.04 
at  74  (1958).   In  this  case,  the  agency  would  be  asked  to 
determine  whether  the  release  of  specific  documents  would 
violate  certain  privacy  or •  constitutional  rights.   The  agency's 
expertise  does  not  extend,  however,  to  determining  the 
constitutionality  of  the  Act  or  its  regulations. 

While  reluctant  to  jump  into  the  briarpatch  of 
constitutional  questions,  this  Court  believes  that  a  ruling  on  the 
constitutionality  of  these  regulations,  in  light  of  plaintiffs' 
claims,  is  necessary  to  the  proper  disposition  of  the  case. 
Harmon  v.  Brucker,  355  U.S.  579  (1958).   The  fact  that  there  is 
a  possibility  of  alternative  relief  does  not  detract  from  this 
Court's  decision.   See  Immigration  and  Naturalization  Service  v. 
Chadha,  103  S.Ct.  2764  (1983).   Furthermore  there  would  be  no 
purpose  served  by  delaying  consideration  of  this  issue.   Cf . 

Griffin  v.  County  Sch.  Bd. ,  377  U.S.  218,  229  (1964);  Lister  v. 
Lucey.  575  F.2d  1325,  1331  (7th  Cir.);  cert,  denied,  439  U.S. 
865  (197B). 

The  Courts'  ruling  that  plaintiffs  need  not  first 
exhaust  their  administrative  remedies  is  not  inconsistent  with 
Nixon  V.  Sampson,  580  P. 2d  514  (D.C.  Cir.  1978),  a  case  cited 
by  defendant  in  support  of  its  position.   In  that  case  the  Court 
of  Appeals  considered  the  district  court's  granting  of  a  summary 
judgment  in  favor  of  Rose  Mary  Woods  who  sought  solely  to 
recover  her  personal  materials  and  papers  collected  from  the 
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Whit*  House .   Chief  Judge  Bazelon  explained  that  since  there  was 
an  elaborate  regulatory  scheme  that  would  provide  her  with 
access  to  her  papers  that  she  should  follow  that  scheme  and  not 
bypass  it  by  initially  bringing  suit  in  the  District  Court. 
Id.  at  520  n.ll.   The  distinction  between  the  basis  of  Ms. 
Wood's  suit  and  this  suit  needs  no  further  elaboration. 

RETROACTIVITY 

Plaintiff  seeV  to  have  this  Court  apply  Inrmigration  and 
Naturalization  Service  v.  Chadha.  103  S.Ct.  2673  (1983), 
retroactively  to  invalidate  the  one-house  veto  provision  and  the 
public  access  regulations  promulgated  thereunder.   In  Chadha, 
the  Supreme  Court  held  that  Section  244(c)(2)  of  the  Immigration 
and  Nationality  Act  was  unconstitutional.   Pursuant  to  that 
section,  either  house  of  Congress  could  pass  a  resolution 
stating  that  it  did  not  favor  suspending  the  deportation  of  an 
alien.   By  exercising  a  legislative  veto  in  this  manner  it  could 
overrule  the  Attorney  General's  recommendation  that  deportation 
be  suspended.   The  Supreme  Court  held  that  the  provision  for  a 
one-house  legislative  veto  violated  the  presentment  clauses  and 
the  bicameral  requiremenets  found  in  Article  I  of  the 
Constitution.   Because  the  Supreme  Court  was  silent  on  whether 
lt»  ruling  should  be  applied  retroactively,  and  because  the 
Constitution  neither  prohibits  nor  requires  retrospective 
relief,  LinXletter  v.  Walker,  381  U.S.  618,  629  (1965)  each 
court  must  maVe  that  determination  based  on  an  analysis  of  the 
case  and  statute  before  it. 

Generally,  a  court  must  evaluate  three  factors  when  it 
considers  whether  to  apply  a  rule  retroactively.   Chevron  Oil 
V.  Huson,_  404  U.S.  97,  106-110  (1971).   The  first  of  these 
considerations  is  whether  the  decision  has  announced  a  new 
principle  of  law.   Chevron  Oil,  supra  at  106.   A  new 
principle  of  law  has  been  announced  when  there  "is  such  an 
abrupt  and  fundamental  shift  in  doctrine  so  as  to  constitute  an 
entirely  new  rule  which  in  effect  replaced  an  older  one." 
Hanover  Shoe  Inc.,  v.  United  Shoe  Machinery  Corp.,  392  U.S. 
481,  498-99  (1966).   Similarly,  a  new  rul«  is  announced  when  a 
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court  decides  an  isBue  of  first  impression  whose  rjesolution 
was  not  clearly  foreshadowed.   Chevron  Oil,  supra  at  106. 

Applying  the  first  factor,  the  Court  finds  that  although 
Chadha  was  undoubtedly  a  controversial  decision  with 
far-reaching  consequences,  it  was  not  the  type  of  decision  that 
constituted  an  entire  breaV  with  the  past  or  one  that  was  not  ' 
foreshadowed.   As  the  Supreme  Court  recognized  and  the  parties 
conceded,  the  validity  of  the  one-house  veto  has  long  been 
debated  among  lawyers.   Those  who  expressed  concern  over  its 
validity  before  Chadha  did  so  for  precisely  the  same  reasons  on 
which  the  Supre-tne  Court  relied  in  ruling  it  unconstitutional . 
See  e.g.  Anerican  Fed,  of  Gov.  Employees  v.  Pierce,  697  F. 2d  303 
(D.'C.  Cir.  1932)  (per  curiam):  Consumer  Energy  Council  of 
Ajnerica  v.  FERC,  673  F.2d  425  (D.C.  Cir.  1982),  aff'd  sub  iiora. 
Process  Gas  Consumers  Group  v.  Consumer  Energy  Council  of 
America,  103  S.Ct.  3556  (1983). 

Plaintiffs  urge  that  this  Circuit's  decision  in  Zweibon 
V.  Mitchell.  606  F. 2d  1172  (D.lC.  Cir.  1979),  certc  denied.  453 
U.S.  912  (1981)  should  control  the  analysis  on  this  factor.   In 
that  case,  members  of  the  Jewish  Defense  League  who  had 
protested  the  Vietnam  War,  sued  for  damages  they  sustained  from 
the  warrantless  wiretapping  of  their  offices.   The  District  . 
Court  failed  to  apply  the  rule  announced  in  United  States  v. 
United  States  District  Court  (Keith),  407  U.S.  297  (1972) 
retroactively  to  the  suit  and  thereby  precluded  plaintiffs  from 
relief.   In  Keith,  the  Supreme  Cburt  held  that  the  requirement 
of  a  warrant  to  conduct  a  wiretap  was  not  excused  because  the 
government  sought  to  protect  national  security.   The  United 
States  Court  of  Appeals  for  the  District  of  Columbia  reversed 
the  District  Court.   The  Court  of  Appeals  did  not  consider  that 
Keith  announced  a  new  rule;  rather  it  only  extended  the 
consitutional  warrant  requirement  to  national  security 
situations.   Zweibon,  supra,  at  1179.   The  Keith  decision  did 
not  represent  a  new  application  of  a  requirement  that  was  not 
already  clear  from  the  four  corners  of  the  Constitution.  Ifether, 
it  announced  a  rule  that  had  been  explained  by  many 
decisions  interpreting  the  same  requirement.   Clearly,  while  the 
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Kelt.h  decision  addressed  an  issue  of  first  impression,  it  was 
not  one  whose  resolution  was  not  clearly  foreshadowed  under 
Chevron  Oil  supra,  nor  one  that  constituted  an  abrupt  and. 
fundamental  shift  in  doctrine  so  as  to  constitute  an  entirely 
new  rule  under  Hanover  Shoe.   Therefore,  the  Zweibon  decision  is 
not  totally  analogous  to  this  case  where  there  is  a  mandate  from 
the  four  corners  of  the  Constitution  but  a  paucity  of  subsequent 
but  pre-Chadha  decisions  interpreting  that  requirement  to 
invalidate  portions  of  statutes  containing  a  one-house  veto 
provision.   However,  the  distinction  between  the  application  of 
the  Keith  rule  in  the  Zweibon  case  from  the  Chadha  rule  in  this 
case  on  the  grounds  that  there  were  intervening  judicial 
decisions  anticipating  Keith  does  not  counsel  a  different 
result.  In  this  case  there  is  a  statute  which  on  its  face, 
directly  contradicts  the  presentment  and  bicameral  requirements 
of  the  Constitution.  Legal  scholars  had  long  advanced  this 
position.   Intervening  decisions  could  only  have  served  to 
underscore  what  was  already  apparent  from  a  comparison  of  the 
constitutional  requirements  and  the  terms  of  the  statute.   For 
this  reason,  the  Court  cannot  find  that  Chadha  really  represents 
new  law.   In  place  of  judicial  decisions  holding  that  the 
legislative  veto  was  unconstitutional,  there  had  been  sufficient 
discussion  well  Xnown  to  the  defendants  of  precisely  those 
considerations  that  the  Supreme  Court  found  persuasive  in 
deciding  Chadha . 

Under  Chevron  Oil,  a  court  must  secondly  consider 
whether  applying  a  rule  retroactively  would  further  the  purpose 
of  the  rule.   Defendants  suggest  that  this  Court  examine  the 
Supreme  Court's  recent,  far-reaching  decision  in  Northern 
Pipeline  Constr.  Co.  v.  Marathon  Pipeline  Co.,   458  U.S.  50 
(1982),  in  which  the  Supreme  Court  held  that  bankruptcy  courts 
are  unconstitutionally  organized  but  declined  to  apply  its 
ruling  retroactively  to  invalidate  prior  decisions  of  the 
bankruptcy  courts,  th*   Court  instead  held  that  its  ruling 
should  only  apjiy  prospectively.   The  Court  agrees  with 
plaintiff  that  Northern  Pipeline  is  not  particularly 
instructive. 
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First,  it  is  clear  that  the  Supreme  Court  was  very     i 
concerned  about  the  substantial  inequitable  result  that 
retroactive  application  of  its  holding  in  Northern  Pipeline 
would  generate.   Under  Chevron  Oil,  the  effect  of  retroactive 
application  is  a  separate  factor  to  consider  and  one  which  the    ' 
Court  will  address  infra.   Second,  in  Chadha.  the  Supreme 
Court  did  not  discuss  whether  its  ruling  would  be  applied  either 
retroactively  or  prospectively;  it  was  silent.   From  this 
silence  this  Court  infers  that  the  Supreme  Court  intended  that 
the  decision  of  whether  to  apply  Chadha  retroactively  should 
be  made  on  a  case-by-case  basis.   The  Court  finds  that  in  the 
context  of  these  particular  proceedings,  a  retroactive 
application  of  the  Chadha  decision  would  further  its  purposes. 

The  Court  is  presented  here  with  a  case  in  which  exercise  of 
the  one-house  veto  was  considerably  more  pervasive  than  it  ,had 
been  in  Chadha.   In  this  case,  over  the  course  of  five  years, 
regulations  proposed  by  the  Administrator  underwent  revisions 
directly  as  a  result  of  the  exercise  of  the  veto  and  Congressional 
direction  during  the  agency's  preparation  of  the  regulations. 
Anyone  who  even  briefly  reviews  the  legislative  record  filed  by 
the  defendants  and  supplemented  by  the  plaintiffs  cannot 
conclude  otherwise.   In  essence.  Congress  through  the  action  of 
one  house  or  the  other ,  continually  rewrote   the  regulations  at 
issue  here.   While  the  one-house  veto  provision  undoubtedly  was 
useful  in  allowing  Congressional  oversight  to  ensure  that  the 
purposes  of  the  Act  were  furthered,  "the  fact  that  a  given  law 
or  procedure  is  efficient,  convenient,  and  useful  in 
facilitating  functions  of  government,  standing  alone,  will  not 
save  it  if  it  is  contrary  to  the  Constitution."   Chadha,  at 
103  S.Ct.  2780. 

The' Court's  finding  on  this  factor  is  bolstered  by  its 
consideration  of  the  third  Chevron  Oil  factor.   For  the  Court  to 
find  that  there  would  be  substantial  inequitable  results  from 
applying  Chadha  retroactively,  it  would  have  to  ignore  the  prior 
challenge  to  this  Act  by  former  President  Nixon  in  Nixon  v. 
Freemaro.   During  the  discovery  phase  of  that  case,  GSA 
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essentially  admitted  that  the  one-house  veto  provision  was 
unconstitutional.  Mditionally,  it  admitted  that  the  content  of 
the  regulations  were  influenced  by  the  House  of  Representatives 
members  and  House  staff  members  and  that  the  fourth  set  of 
regulations  were,  "in  part  or  in  whole,"  the  product  of  the 
exercise  of  the  Congressional  one-house  veto  provided  by  Section 
104(b)  of  the  Act.   See,  Fed.  Defendants'  Response  to  Plaintiffs 
First  Request  for  Admissions,  Nixon  v.  Solomon,  Civ.  No.  77-1395 
and  Answer,  paragraphs  #13-15;   Plaintiffs'  Exhibits  on 
Cross-Motions  for  Summary  Judgment  A,  D  and  E  respectively. 
Despite  its  acknowledgment,  it  nevertheless  continued  to  process 
materials  under  the  Act.   Additionally,  the  Court  has  earlier 
found  that  there  is  no  credible  evidence  presented  by  the 
defendants  that  if  the  regulations  were  invalidated,  completed 
screening  and  processing  would  have  to  be  undone .   For  this 
reason,  the  Supreme  Court's  analysis  of  the  prejudice  from  its 
decision  in  Northern  Pipeline  is  distinguishable.   Based  on  this 
Court's  ruling,  what  will  have  to  be  revamped  are  the 
regulations  themselves  unfettered  by  any  untoward  Congressional 
influence  because  of  the  one-house  veto  provision. 


IV   SEVERABILITY 
A.   Vitality  of  the  Regulations 

Defendants  contend  that  regulations  promulgated  under 
Section  104  are  not  constitutionally  void  because  the 
legislative  veto  provision  is  severable  from  the  Act.   While  the 
Court  finds  that  the  one-house  veto  provision  is  severable  from 
the  Act,  see  IV  B,  infra,  this  finding  does  not  save  the 
regulations  which  were  thrice  revised  by  virtue  of  the  exercise  of  that 
unconstitutional  provision. 

As  the  Court  has  previously  mentioned  in  its  discussion 
of  retroactivity,  GSA  has  admitted  in  Nixon  v.  Solomon,  supra, 
that  the  different  sets  of  regulations  had  been  influenced  by 
Congress  and  that  the  fourth  set  of  regulations  were  "in  part  or  in 
whole"  the  product  of  the  exercise  of  the  one-house  veto. 


1174 

Defendants  have  in  this  case  admitted  that  Congress  had  an 
in-put  into  the  modification  of  the  regulations.   See 
Defendants'  Responses  to  Plaintiffs'  First  Set  of  Requests  for 
Admission,  numbers  6,  8,  and  13.   As  in  Chadha,  the  actions  of 
the  House  and  the  Senate  regarding  the  public  access  regulations 
had  the  "purpose  and  effect  of  altering  legal  rights,  duties  and 
relations  of  persons,  .  .  .all  outside  the  legislative  branch." 
Chadha,  103  S.Ct .  at  27B4.   In  the  absence  of  the  repeated 
exercise  of  the  legislative  veto,  the  rsgulations  would  not  have 
undergone  the  changes  they  did.   Indeed,  Congress  clearly 
intended  to  retain  complete  control  over  the  writing  of  the 
regulations.   Congressman  Brademus  stated  prior  to  passage, 

...  it  is  precisely  because  we  shared  that 
apprehension  that  those  regulations  would  not  go 
into  effect  without  an  opportunity  for  both  the 
House  and  Senate  to  review  the  regulations  and 
to  exercise  a  veto  if  we  disapprove  of  them. 

See  120  Cong.  Rec.  37903. 

The  repeated  exercise  of  the  one-house  veto  provision, 
which  is  apparent  from  the  legislative  record  submitted  by  the 
parties,  distinguishes  this  case  from  EEOC  v.  Allstate  Ins.  Co., 
570  F.  Supp.  1224  (S. D.  Miss.  1983).   In  that  case,  the 
District  Court  invalidated  a  statute  which  reorganized  Executive 
Branch  responsibilities  because  it  contained  a  one-house  veto 
provision,  even  though  the  one-house  veto  was  never  exercised. 
This  case  involves  a  continued  and  deliberate  exercise  of  the 
power  to  redraft  regulations  in  much  the  same  way  that 
legislation  would  be  molded.   The  exercise  of  the  veto  has 
tainted  all  sets  of  regulations.   Since  the  method  by  which  they 
were  modified  is  void,  the  by-product  must  as  well  be 
invalidated. 

B.   Severability  of  Section  104(b) 

Vfhen  one  provision  of  a  statute  is  declared  invalid,  a 
court  must  determine  whether  that  provision  is  severable  from 
the  remainder  of  the  statute .   The  Supreme  Court  has  announced 
that  "[uDnless  it  is  evident  that  the  legislature  would  not 
have  enacted  those  provisions  which  are  within  its  power, 
independently  of  that  which  is  not,  the  invalid  part  may  be 
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dropped  if  what  is  left  is  fully  operative  as  a  law."   BucXley 

V.  Valeo,  424  U.S.  1  (1976),  citing,  Champlin  Refining  Co.  v. 

Corporation  Cominission,  286  U.S.  210  (1932). 

The  Supreme  Court  has  stated  that  where  a  statute 

contains  a  severability  provision  "Ct^hat  discusses  an  intention 

to  make  the  Act  divisible  and  creates  a  presumption  that, 

eliminating  invalid  parts,  the  legislature  would  have  been 

satisfied  with  what  remained.  .  ."  Champlin  Refining  Co.  v. 

Corporation  Commission,  286  U.S.  210,  235  (1932).   The  Supreme 

Court  applied  the  same  analysis  in  Electric  Bond  and  Share  Co. 

V.  SEC,  303  U.S.  419  (1938)  when  it  was  asXed  to  review  a 

challenge  to  an  injunction  entered  pursuant  to  two  sections  of 

the  Public  Utility  Holding  Act  of  1935,  49  Stat.  803.   One 

section  of  that  Act  required  holding  companies  to  file  a 

detailed  registration  statement;  pursuant  to  the  other  section, 

holding  companies  that  failed  to  register  were  prohibited  from 

using  the  mails  and  instrumentalities  of  interstate  commerce. 

In  that  case,  petitioners  had  argued  to  the  Court  that  these  two 

sections  were  "purely  auxiliary"  to  other  "control"  provisions 

or  the  Act  tne  intent  or  which  waa  to  siiu^/lity  anu  eliiuinate 

holding  company  systems;  they  therefore  urged  that  the  entire  Act  be 

invalidated.   The  Supreme  Court  found  that  Congress  had 

expressed  its  intent  regarding  separability  by  including  such  a 

provision  of  the  Act.   It  explained. 

Congress  has  thus  said  that  the  statute 
is  not  an  integrated  whole,  which  as  such 
must  be  sustained  or  held  invalid.   On  the 
contrary,  when  validity  is  in  question, 
divisibility  and  integration  is  the  guiding 
principle.   Invalid  parts  are  to  be  excised 
and  the  remainder  enforced.   When  we  are 
seeking  to  ascertain  the  congressional 
purpose,  we  must  give  heed  to  this  explicit 
declaration. 

Id.  at  434.   Furthermore,  the  Court  found  that  "invalidity 

should  not  extend  to  the  remaining  parts  if  by  reason  of  their 

nature  and  as  a  practical  matter  they  could  be  separately 

sustained  and  enforced."   Id.  at  439.   Reasoning  that  Sections  4 

and  5  would  serve  a  purpose  independently  of  other  provisions  in 

the  Act  and  that  they  could  be  enforced,  the  Court  sustained  the 

injunction  entered  by  the  District  Court  and  reserved  a  decision 
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on  the  validity  o£  the  remaining  provisions  which  had  not  yet 
been  challenged. 

In  Chadha.  the  Supreme  Court  found  that  it  need  not 
"enibark  on  the  elusive  inquiry"  set  forth  in  Buclcley  v.  Valeo 
since  there  was  a  serverability  provision  in  the  Immigration  and 
Nationality  Act.   Chadha  ,  103  S.Ct.  at  2774.   Nevertheless,  it 
did  consider  the  legislative  history  and  concluded  that, 
"[a]lthough  it  may  be  that  Congress  was  reluctant  to  delegate 
final  authority  over  cancellation  of  deportations,  such 
reluctance  is  not  sufficient  to  overcome  the  presumption  of 
severability  raised  by  §  406."   Id.  at  2774. 

The  District,  of  Co3  4mbia  Cirrwit  has  recognized  that  the 
presence  of  a  severability  provision,  "makes  it  extremely 
difficult  for  a  party  to  demonstrate  ineeverability. "   Consumer 
Energy  Council  of  America  v.  FERC,  673  F.2d  425  (D.C.  Cir. 
1982),  af f 'd-  sub  nom.   Process  Gas  Consumers  Group  v.  Consumer 
Energy  Council  of  America,  103  S.Ct.  3556  (1983).   Although  the 
Court  found  that  using  presumptions  would  not  help  resolve  the 
issue,  673  F.2d  at  442,  that  distinction  would  not  have  been 
helpful  in  any  event  since  it  was  analyzing  a  statute  which 
contained  no  severability  clause.   Despite  the  presence  of  a 
severability  clause,  this  Circuit  in  American  Federation  of 
Government  Employees  v.  Pierce,  697  F.2d  303  (D.C.  Cir.  1982) 
refused  to  sever  an  invalid  clause  to  leave  the  valid  portion  in 
effect.   There  the  Court  considered  whether  a  provision  that 
conditioned  the  disbursement  of  HUD  funds  was  severable  from  a 
clause  which  required  the  approval  of  the  Committee  on 
Appropriation.   The  Court  held  that  the  clause  requiring  prior 
approval  was  invalid.   Pursuant  to  Buckley  and  Champlin  the 
Court  considered  whether  Congress  intended  that  which  remained, 
the  prevention  of  the  disbursement  of  funds.   Since  it  found 
that  Congress  did  not  intend  to  prevent  the  unconditional 
disbursement  of  funds,  it  struck  that  clause  as  well. 

The  Act  in  issue  here  contains  a  severability  clause. 
It  provides,  in  pertinent  part. 

If,  .  .  .,  a  judicial  decision  is  rendered 
that  a  particular  provision  of  this  title  or  a 
particular  regulation  issued  under  the  authority 
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granted  by  this  title,  is  unconstitutional  or 
otherwise  invalid,  such  decision  shall  not  affect 
in  any  way  the  validity  or  enforcement  of  any 
other  provision  of  this  title  or  any  regulation 
issued  under  the  authority  granted  by  this  title. 

%he  Act  atS  105(b).   A  severability  provision  creates  a 

presumption  that  Congress  would  have  been  satisfied  with  those 

sections  which  remain  after  the  invalidated  ones  are  dropped. 

The  Court  does  not  rely  solely  on  the  presence  of  this  clause  in 

finding  the  invalid  section  severable,  however.   Plaintiffs 

assert  that  the  entire  Section  104  roust  be  invalidated.   This 

would  gut  the  statute.   The  Court  has  examined  the  legislative 

history  of  the  Act,  as  a  whole,  and  the  legislative  history  of 

the  veto  provision  itself.   The  Court  recognizes  that  both 

contain  heated  statements  by  various  members  of  both  Houses  of 

Congress  concerning  whether  they  should  trust  the  agency  with 

control  of  the  documents  and  how  they  might  supervise  the 

process  leading  to  public  access.   Those  intentions  were 

subsequently  realised  when  Congress  exercised  the  veto  it  liad 

authorized  itself  under  the  Act.   The  Court  has  also  considered 

plaintiffs'  argument  that  the  one-house  veto  provision  is  quite 

detailed  and  demonstrates  that  Congress  was  preoccupied  with 

exactly  how  it  would  exercise  its  power.   The  fact  remains, 

however,  that  Congress  was  also  concerned  that  a  judicial 

decision,  such  as  this  one,  which  declares  the  one-house  veto 

provision  invalid,  not  drag  the  remainder  of  the  statute  down 

with  it.   The  Court  has  not  ignored  the  atmosphere  in  which  the 

Act  was  created;  rather,  it  concludes  that  emotional  remarks 

exchanged  by  Congressmen  in  creating  emergency  legislation 

cannot  compel  it  to  invalidate  the  remainder  of  the  section 

which  allows  the  Administator  to  promulgate  regulations,  taking 

into  account  certain  enumerated  considerations.   The  Court  has 

decided  that  Section  104(b)  in  its  entirety  is  unconstitutional 

and  that  because  of  the  legislative  history  and  the  repeated 

exercise  of  the  one-house  veto  the  present  regulations 

promulgated  thereunder  are  invalid. 

Although  the  issue  of  severability  was  not  before  the 

three  judge  district  Court  in  Nixon  v.  Administrator,  with 
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DicXensonian  prescience  of  things  yet  to  come,  Judge  McGowan 
anticipated  the  severability  question  now  before  this  Court.   He 
%ra'ote. 

For  if  a  reviewing  court  were  to  hold  that  a  set 
of  regulations,  whose  content  was  due  in  part  to 
exercise  of  the  power  to  disapprove  delegated  to 
a  single  House  of  Congress,  were 

constitutionally  defective,  the  Administrator  at  . 
that  point  would  presumably  be  free  to  draft 
regulations  more  protective  of  constitutional 
rights,  ignoring  any  activity  of  a  single  House 
if  a  court  had  already  found  such  activity  to 
render  regulations  unconstitutional. 

Nixon  v.  Administrator,  406  F.  Supp.  at  338  n.l7. 

His  comments  highlight  the  desirability  of  saving  the 

provision  and  leaving  a  workable  statute.   Section  104(a)  still 

provides  a  viable  framework  for  the  Administrator  to  promulgate 

new  regulations. 

In  determining  severability,  the  Supreme  Court  has 

instructed  that,  "a  provision  is  further  presumed  severable  if 

what  remains  after  severance  is  fully  operative  as  a  law." 

Chadha  ,  supra,  at  2775,  quoting,  Champlin  Refining  Co.  ,  286 

U.S.  at  234.   Once  the  one-house  veto  provision  is  struck  from 

the  Act,  and  with  it  all  of  the  past  sets  of  regulations,  the 

rule-making  authority  of  the  Administrator  under  Section  104(a) 

remains.   In  reaching  this  conclusion,  the  Court  disagrees  with 

defendants  that  sections  104(b)(1)  and  (3)  would  remain.   Those 

sections  respectively  provide  that  the  regulations  shall  take 

effect  within  ninety  legislative  days  and  that  changes  in  the 

regulations  proposed  by  the  Administrator  shall  be  subject  to 

the  same  provisions.   Section  104(a},  standing  alone,  is 

comparable  in  design  and  effect  to  Section  244(c)(1)  of  the 

Immigration  and  Nationality  Act  left  remaining  after  the 

Supreme  Court  invalidated  the  one-house  veto  provision  in  Chadha. 

See  Chadha,  103  S.Ct.  at  2775-76.   Under  the  Act,  as  here,  a 

report  will  continue  to  be  made  to  Congress.   As  such  it  will 

resemble  the  "report  and  wait"  provision  discussed  in  Chadha, 

supra  at  2777  n.9.  Pursuant  to  this  decision,  the  Administrator 

will  have  to  promulgate  appropriate  new  public  access 
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regulations  by  normal  procedures  which  will  become  effective 
absent  intervening  corrective  legislation. 

The  Court  has  found  that  Chadha  should  be  applied 
retroactively  to  invalidate  Section  104(b)  of  the  Act  and  the 
regulations  promulgated  thereunder  but  that  the  rule-making 
authority  delegated  to  the  Administrator  under  Section  104(a)  is 
an  independent,  fully  operative,  valid  provision  intended  to  be 
severable  from  Section  104(b).   A  necessary  ingredient 
to  this  decision  has  been  the  factor  of  Congressional 
influence,  which  defendants  have  conceded  and  which  the  Court 
has  seen  and  referred  to  throughout  this  opinion.   The  Court 
will  not  address  this  as  a  separate  ground  on  which  plaintiffs 
also  seelc  judgment  for  it  would  not  militate  a  different  result; 
furthermore,  a  consideration  of  this  alternative  basis  is  not 
necessary  in  light  of  the  Court's  decision. 

Often  Courts  are  asXed  to  decide  cases  that  are 
significant  only  to  the  parties  before  it.   Since  it  only  writes 
an  opinion  for  an  audience  that  is  all  too  familiar  with  the 
history  of  the  case  and  the  legal  principles  involved,  it  can 
phrase  its  opinion  accordingly.   This  is  not  such  a  case  and  for 
this  reason  the  Court  wishes  to  caveat  its  decision.   The 
decision  rendered  herein  will  not  mean  that  the  public  will  be 
foreclosed  indefinitely  or  permanently  from  access  to  the 
materials  authored  by  these  plaintiffs.   It  will  only  mean  that 
the  access  will  be  delayed  as  it  has  been  in  the  past.   Its- 
decision  is  aimed  at  the  process  of  providing  for  access  not  at 
the  result  of  access  itself.   The  public  should  learn  about  the 
Watergate  era;  the  process  should  not  create  further  unfairness. 
This  Court  has  today  held  invalid  much  work.   The  risk  that  what 
was  well  intended     will  one  day  be  undone  faces  all  branches 
of  government,  including  district  courts.   While  it  has 
invalidated  the  regulations  thereby  delaying  the  fruit  of 
several  years  of  work,  it  has  also  found  that  much  may  be 
preserved. 
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If  the  AdminiBtrator  or  Congress  works  swiftly,  then 
appropriately  promulgated  regulations  may  become  effective  in 
the  relatively  near  future  assuring  public  access  to  the 
materials  with  due  regard  to  individual  rights. 

An  appropriate  order  accompanies  this  Opinion. 


■J^^yj"**-^  /?^  y^ 


THOMAS  F.  HOGAN 
UNITED  STATES  DISTRI 


Ju£*^-^a<j 


DATED:    JlU^S^'^Ufj   3^  ^Z9iS 
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CITT  OP  ALEXANDRU  ▼.  UNITED  STATES  667 

a»MSCLQ.M7(IMa) 

M  required  by  reguUtkm^  Federal  Proper- 
ty end  Adminietrstive  Servkei  -Act, 
f  208(eX6),    M     amended,    40     U.8.CJI. 

f4M(eX6). 


CITY  OF  ALEXANDRIA.  J^laiBttft 

Tlw  UNITED  STATES.  Defendant 
Ntt.  S60-82I. 

United  Statep  Claiiiu  Court 

Oct  20,  IMS. 

At  C<HTeet«d  Nov.  2,  1988. 

On  Motion  For  Rehearing  Dee.  1,  IMl. 

(Sty  brooght  aetioa  tilepng  breach  of 
eontraet  Tbe  Claims  Court,  Nettesheim, 
J.,  held  that:  (1)  praetaee  of  committee  of 
House  of  Itq»«sentAtiTee  of  intervening 
and  i^oppiag  ntgotiatei  sales  of  surplus 
property  proposed  by  General  Servieee  Ad- 
ministrsition  is  an  uneonstitutional  invasbc 
of  separation  of  powers;  thus,  GSA  was 
bound  to  a  eontraet  impUed  in  fact  to  con- 
vey {Ht^rty  to  dty,  and  (2)  city  eould  not 
suoeeed  on  its  daim  tlist  Government  was 
equitably  estopped  from  denying  ezistenoe 
of  oonU^ct 

Ordered  aooordiBgly. 

L  Ualted  StatM  «»98(4) 

Unequivoeal  manifestations  that  offer 
was  being  made  by  dty  for  purchase  of 
aorplas  government  property,  which  was 
signed  by  anthorixed  city  offKials,  prechid- 
ed  tranafoming  that  offer  into  an  offer  by 
the  General  Serviees  Administration  that 
was  adoq>ted  fagr  dty^  aad  fact  that  regional 
office  had  authority  to  contract  did  not 
change  result 

2.  United  States  •»59 

In  law  of  govemm«9t  contracts,  no 
contract  can  be  created  binding  government 
absent  actual  authority  of  government's 
agents  to  bind  government 

lUaiied  StaUa  ft-SSiO 

Rsgiooal  dfipe  of  Genard  Serviess  Ad- 
mfaustratioB  did  aot'  have  authwity  to  eoo- 
tnet  with  eity  for  nie  of  surplas  knd 
where  acting  administrattff  did  not  sign  and 
was  not  authorhnd  to  sign  offer  to  purchase 


4.  Contracts  ^27 

District  court  will  recognise  as  an  im- 
plied-in-fact  contract  one  founded  on  requi- 
site meeting  of  minds  irtrieh  is  inferred 
from  parties'  conduct  in  light  of  surround- 
ing circumstances. 

5.  United  Stotcs  ^88(5) 

Implied-in-fact  contract  did  not  'exist 
for  sale  of  SurphB  government  property 
.  where  government  agent  lacked  authority 
to  contract  and  parties  were  chargeable 
with  knowledge  of  additional  actions  that 
had  to  be  accomplished  before  contract 
couk)  come  into  existence. 

i.  Constttotional  Law  ^S8 
United  States  ••56(4) 
Practice  of  oommhtee  of  House  of  Rep- 
resentatives of  intervening  and  stopping  ne- 
gotiated sales  of  surplus  property  proposed 
by  General  Services  AdministrsUon  was  an 
unconstitutional  invasion  of  separation  of 
powers;  thus,  GSA  was  bound  to  a  contract 
implied  in  fact  to  convey  pit^ierty  to  city. 
U.S.CA.  Const  Art  1.  f  7,  ds.  2,  8. 

7.  Estoppel  «>«2<2(8) 

In  order  to  estop  government  conduct 
or  represuitations  relied  apon  must  be 
made  by  government  offkeers  acting  within 
scope  of  their  authcmty.  ■ 

8.  Estoppel  •»52.1S 

Elements  necessary  for  equitable  estop- 
pel are  that  party  to  be  estof>ped  must 
know  facts,  he  must  intend  that  his  conduct 
shall  be  acted  on  or  most  so  act  that  party 
i^u^i'^iV  c^iil^l  ^^**  *  'ifi^^  ^  believe  it  is 
so  intended^mUer  must  be  ignorant  of  true 
facts,  and  he  must  rely  on  former's  conduct 
to  his  injury. 

f.  Estoppel  •»e^> 

No  detriflsant  wu  aolfwad  ^  estgr  ba- 
eaote  of  uaeertainty  of  iMohrtef  soagrea- 
sional  approval  tor  aala  ot  govamment  iq»- 
ploa  prcfierty  to  dty  aad  hoeanse  lest  as0  Of 
earnest  monty  depodt  tdtitm  of  eontraet 
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did  flDt  constitute  coffieaeiit  detriment; 
thtfcfore,  dty  oould  «ot  «aeoeed  on  it* 
cUhn  that  Goveraraent  was  estof^ted  from 
denying  existence  of  a  contract  for  mle  of 
I^operty. 

On  Motion  For  Rehearing 

IC  Uaited  States  •»» 

Unlawful  conation  preoedeat  to  forma- 
tion of  public  contract  could  not  have  legal 
effect 

IL  Uidted  States  «>S8(1)      4 

Federal  contract  for  sale  of  property 
did  not  have  to  be  in  writiog. 

12.  IMted  States  *>9B(S) 

If  writing  were  required  to  meinorial- 
ize  temu  of  public  contract  for  sale  of  iand, 
'sufficient  writing  existed  in  memorandum 
of  acting  administrator  of  the  Federal 
Property  Resources  Service  directing  prepa- 
ration  of  explanatory  statement  to  he  for- 
warded iaio  Congress  regarding  sale. 


Kenneth  L.  Adams,  Washington,  D.C.,  for 
plaintiff.  Judith  E.  Schaeffer,  Didutein, 
8h^>lro  k  Mwin,  Washington.  D.C.,  and 
tJyril  D.tJaHey,  City  of  Alexandria,  Alexsa- 
dria,  Va.,  of  counsel 

Lynn  Rubinstdn,  Waridn|:toii,  IXC,  With 
whom  was  Acting  katL  Atty.  Gen.  F.  Hen- 
ry HabiiAt,  III.  Washington,  B.C.,  ft»r  de- 
fendant Tory  Hart  Lee,  Genea«l  Services 
Administration,  and  Frafine  H.  M9iaa, 
D^t  of  Justice.  Washii^ten,  IXC^^  cfUB- 

OPINION 

NETTESHEIM,  J«dge.  *i; 

In  this  breach  of  ciHitriKV^^  pbiiK 
tiff,  the  City  of  Alexandria  ^t>M^>^.«r 
the  "Qty"),  seeks  the  difference  Brtween 
the  price  it  paid  fsr  a  pared  «f  surplus 
government  real  property  and  a  kaasr  price 
all^edly  agrsad  npoa  tuider  a  prior  eon- 
tract  cf  sale  for  Ihe  same  pure^  Although 
.argvogltet  thit'daiB  is  not  apfct^nate 
for  BUBB«y  ^fispositioit  due  to  contostid 
«l  material  fact,  the  City  takies  the 


position  that  if  the  case  proceeds  on  sum- 
mary judgment  the  Govnnment  tfwnld  be 
estopped  fi^m  denying  the  existence  of  the 
earlier  contract  or  %f  an  intervening  con- 
tract also  for  a  lesser  fHice  than  the  City 
finally  paid.  As  a  final  alternative,  the 
City  seeks  interest  on  an  eamesC  nwrney 
deposit  given  for  the  first  contract 

This  case  is  now  Before  the  court  after 
argument  on  defendant's  motion  for  sum- 
mazy  judgntent  on  the'  issue  of  .the  exists 
ence  of  an  express  contract  as  opposed  by 
plaintiff,  and  on  pontiffs  motion  for  suns- 
mary  judgment  on  the  issue  of  esionwl^as 
opposed  by  defendant  Defendant  croea- 
moved  on  this  inue  in  oral  argumeitt. 
Plaintiff  also  moved  orally,  over  oppoHtioa, 
for  summary  judgment  based  on  a  contract 
implied  in  ^OL  .  -  -.  t;  -...  j 

,[  .  -  ^  /  '""FACTS  ,  ,  U..."^"!! 
In  H»  opposition  to  defendant's  motioii 
for  summary  judgment,  the  City  identified 
twelve  isaues  of^^legedly  dis^ted  facta 
whidi  preduded  siHnmary  judgment  Al- 
though, as  defendant  argues,  most  of  these 
issues  are  either  conceded  or  immaterial, 
the  following  redtation  condders  all  salient 
facts  in  the  light  most  favorable  to  the  City, 
the  non-moving  fieiV,  aMLreatrfvA  lA 
^ioubts  against  Che  Govemment-aa  the  mov- 
^t.  See  Lehner  v.  Uxuted  States,  1  0,0. 
406,  412  (1963)  (NETTESH£IM,  J.>idtii« 
cases).,  .  '•  •    S-        '  r*- 

neinn'tstton  7V>  Offer  ^at  #925,009 
On  Noveh*er  B,  1977,  Uie  General  StTt4 
ices  Administratien  ("GSA")  detemdaei] 
am  Cng's  Warehouse  site  ("the  lot")  ta  Old] 
Town  Alexandria,  Virginia,  to  lie  ittrpfttSj 
government  propoly,  ,So(^p  d(K(aj.A£  ttej 
Federal  Propoty  and  Admioistrative  'Serv-. 
ices  Act  of  md.  ^  Stat  885  (1949)  j(eod^1 
fied  as  aB)en(led  «t  40  U&C.  §  484^ 
(1976)),  empowers,  the  A<l«ni|ustnUor,j^« 
GSA  to  supervise  and  <iirect  sales  ci  sodq 
prcqierty.  The  AfiadnistnAM^  aiiltfeibfft^  4^ 
4iapeae^itan:dns  real  property  IMS' bear 
Megated-tO  the  Fbdecal  Prapartgr  "Ra-^ 
•Dorces  Service  (*<]i?R8"),.liart  «f  OSA^ 
itral  office,  which,  tt^am,  has  ddagmtaiS 


^tatnthority  to  the  regioHl  administratMil 
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After  th  untuooeMfuI  Attempt  to  acquire 
tiM  lot  by  »  historic  preservation  grant,  the 
aty  informed  GSA,  on  November  17,  1978, 
of  its  desire  to  parchase  the  lot  by  negotiat- 
ed sale  pursuant  to  40  VS.C. 
I  484(eX8XH).>  Cariton  Brooks  ("Brooks'^, 
Director,  Real  Property  Division  of  the 
PPRS,  replied  oh  November  80  informing 
plaintiff  that  "negotiated  sales  of  surplus 
Federal  real  pmperty  are  based  on  the 
property's  market  value  sind  subject  to  Con- 
gressional review.  We  are  proceeding  to 
obtain  the  necessary  clearances  within  GSA 
and  will  send  the  City  an  offer  as  soon  as 
possible." 

The  dearances  included  both  the  GSA 
Admimstrator's  and  the  FPRS's  approval  of 
the  National  Capital  Region's  (the  "Begioti- 
al  OfTioe")  dispiosal  plan  for  the  lot  On 
May  16.  1979.  the  TPRS  authorized  the 
Regional  Office  to  negotiate  a  sale  of  the 
lot  to  the  <%  A  ao^iesB  than  the  ktt's 
^>praised  value  of  $790,d00.  If  such  a  price 
could  be  negotiated,  an  explanatory  state- 
ment was  to  be  prepared  for  the  Adminis- 
trator of  GSA  to  submit  to  the  Senate 
Committee  on  Governmental  Affairs  and 
the  House  Committee  on  Government  Ofwr- 
ations  (the  oongressioDal  overnght  oomimt- 
tees).  as  required  by  40  U.S.C  {  484(eX^^ 
Aceor&ig  to  plaintiff,  these  advance  deai^ 
asees  prove  that  if  the  contract  subeeqoentT 
iy  n^otiated  hfd^been  submitted  to  the 
FPRS  for  review,  4t  wouW  have  been  ap- 
proved. 

Oa  Jane  22, 1979,  Begiooal  Administnitar 
Waher  V.  Kallaur  (rXallanrl  Sfent  the  Oty 
an  invitataoa  to  offer,  pursuant  Jbo  41  CJJL 
fi  101-47.864-4  (1978).  00  a  form  styled 
"Offer  For  Purchase"  ("OFP*0.  The  OFP 
identified  the  City  as  the  "offeror"  in  the 
traosMtkm  and  redled  both  Oat  £he  offers 

1.    SedStti  484<eK9>  provMes  In  fieitinetit  pot: 

DIsposaU  and  cootncu  for  dlspoMl  dmf 

be  DC^otUted  . . .  Iwtthout  p\d>tic  Mtvertisinc 

for  Wdt]  ...  if 

..<::;•    .*   •    •       •       •  -  V  *  :   -♦  '• 

(H)  the  disposal  wjO  be  to  States,  Territoriea, 

political  mbdhritlons  thereof ,  «r 

fMctas  thercte,  and  the  esO- 

i'Mr  narket  valos  of  the  property  and 

other  satisfactory  terms  of 

obtataed  by  negotlatloB  — 


or  offered  to  purchase  the  lot  for  $825,000 

cash  and  that  the  "Offer  for  Pordiase  «f . 

Govtfnmetot  Property"  wm  sobjeet  to  the 

"General  Tenns  Applicable  to  Negotiated 

Sales"  in  the  attached  GSA  Form  2041  and 

to  spedal  terms  aet  forth  in  the  OFP. 

Form  2041  contomed  a  "Resasston"  elaaae^ 

which  provided  in  part:  -i  "    ;, 

b.    An  explanatory' statement  .  v.  i*!D 

be  submitted  to  the  appropriate  commit- 

tea  of  the  Congress  ...  and  the  offer 

probably  will  not  be  aoespted  h)r  the 

Government  until  after  the  proposed  dia* 

poeal  has  been  consklered  by  such  «M»- 

mittees ■'"" ; 

c  Any  reeiasion,  [ik]  pursuaift  t»  a  or 
ts  djove,  win  be  without  liabflity  <m  the 
part  of  the  Goveriimenl  other  thaa  to 
retort  Che  earnest  money  deposit  wtUiout 
iBteraat.*  - 

In  his  June  22. 1979  cover  letter,  Reigional 
Administrator  Kidlaur  requested  that  the 
City  "review  the  Oifer  and,  if  it  is  aooepC»r 
ble  to  you,  fetum  two  executed  co|ries  to- 
gether with  the  itecessary  resolutions  «*!  * 
10  per  cent  earnest  qxhi^  depoait**  Tile 
City  has  lAiarseterixed  the  cover  letter  aad 
the  OFP  as  an  offer  fay  GSA  to  seD  tW  k* 
toplamtJff.  ■  ,"   * 

Negotutioa  t^fbeSaie  ,>.  \^.  ^,,^/i  j.;j 

Cta  August  C,  1979,  a  meeting  took  ptaaa 
betweoi  KaOaur  aad  Brooks  and  d^  «C6> 
eialiL^  At  this  meetiBg  XaDav  agread  jka 
give  plaintiff  suffidaBt  time  to  reqMnd  i^ 
the  OFP  «>  tiMt  it  eooM  gain  tha^S^ 
Gotmdl'a  Approval  at  tlR  next  oomica  mA> 
ing  OB  Sqitember  IL  The  Oty  expreswd* 
desire  to  file  am^her  appbeation  toaeqvra 
the  kt  fr«e  under  a  historic  presn^mtioa 
grant  Kallaur  agreed  by  letter  dated  Ao^ 
gust  7,  1979.  that  if  4he  appKcatknt^w^iNi 

1    Section  484(eX9)  jp^ovides  In  penioeM  par^ 
lA^i  cJtplinatory  ttatement  of  the  eb&iA- 

ttanoes  of  each  dlqiosal  hy  negotiatiak  of 
^    asy  real  or  pereooal  property  havfag  a  Mr 

mariBSt  vtlMe  ia  cneas  «f  »1.0M  ohsl  ha 

jjrqtared:    EM>  aueh  atMsmea(  shaB  be 

<ranwn<ttwitotheaptm>rtat»< 
;    tka  Ceo««ae.4n  t&mm  41 
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■ucceMful  "or  if  the  City  wishes  to  with- 
draw its  offer  before  December  81, 1979,  we 
wiU  allow  the  withdrawal  Othowtoe,  1 
win  praoeed  with  tkeaale  of  the  pitHwrty  to 
the  City."  KaOaur  stated  in  d^>o«tioa  that 
he  did  not  mean  ibat  he  would  wait  ontal 
December  81  to  process  the  offer,  '^e 
would  process  it  any  iime  prior  to  that  date 
whenever  they  submitted  it,  if  that  is  what 
they  indicated  to  «s  that  that  is  what  they 
wanted  to  do." 

GSA's  Handbook  for  Disposal  of  Surplus 

Pn^Mty,  whidi  eootains  instraetions  and 

prooedores  far  the  diqxwal  el  sutiplas  xeal 

property,  provides  in  part: 

If  at  the  time  of  the  submissioD  of  the 

explanatory  statement  to  the  oommittaes 

the  appraisal  of  the  property  would  be 

more  than,  mne  months  <M,  the  r^gioBal 

office  shall  have  that  appraisil  t^dated 

PBS  P.  4000.1-118e  (Apr.  1»,  1977).  TCs 
handbook  was  not  in  the  public  domain. 
The  ^>praisal  on  whidi  the  |02S,000  price 
was  based  was  doe  to  expire  on  December 
16, 1979,  undca- this  guideline.  Atthemeet- 
ing  on  August  €,'1979,  city  ofQ^ak  were 
not  toki  that  the  <^cr  at  |B8&,000  no  longer 
wooM  be  viable  if  the  explanatory,  state- 
ment had  not  been  submitted  to  Congress 
by  December  16.  The  G8A  offidals,  liow- 
ever,  did  advise  city  offidals  that  the  eor^ 
rant  appratsal  woidd  «ziHre  te  December 
and  the  priee  might  tken  go  up.  hotth^  if 
pbintifr  tirimritted  the  <VP  befors  the 
deadlme  the  property  woirid  be  aold  to  the 
City  for  |92K,000.  Ak  GSA  officials  ttatad 
that  the  sale  was  sabjeet  to  eongresaioMl 
review,  although  this  was  a  routine  formafi- 

At  tiie  eondosion  ef  the  August  6  meet^ 
ing,  KaDanr  said  that  he  had  been  pleased 
to  make  a  deal  fa  rtatemont  defendant 
terms  unanthoriaedX  tad  both  sides  left 


a.   Tht  aty'i  motioa  is 


«.   IMS 


••  so  srsnliit. 

_.  lartteOrPiMdBtafHl: 

AOC8PTANCB  BT 1ME  OCAmfMENr 
11»  fuisaufc^  tMNr  Mr  Pordiase  «f  Oowem- 
MM  Praperty"  is  taNby  AOCEFTCD  liy  and 
OB  bdMtf  or  tte  UNTTED  STATES  OF  AME»- 

CA  thlt day  or ,  !• 

.     UNnSD  STAnS  OF  AMEXKA 


with  the  understanding  iliat  a  Seal 
been  made  aubject  only  to  fhe  City's  compK 
a&oe  with  GSA's  formaUflea.   A  dty^ffx 
requested  eenfirmatioii  by  letter  that  if 
CHy  CouneQ  approved  '^  purchase 
property  would  be  tfold  for  9925,00a 
sor  supplied  the  reqneMtf  letter  on  Av 
7.   Defendant  disputes  plabittfTs  sUt 
that  the  letter  was  reviewed  by  the 
withobt  amative  porament;  but  Mates 
this  Is  immatetnal.  I)eeaaae  the  Begkmal 
floe's  Aqwaal  plan  haA  been  approved. 
Oty  contends  that  SaOaor's  August  7 ' 
and  rqiroentatioBS  at  tiie  August.  6 
ing  provide  one  bans  to  estop  the  Govt 
meat  firom  deigring  a  contract  at  1926/ 
On  September  11. 1979,  the  City  Coui 
passed  a  resolutaoB  'That  the  . . .  £01 
. . .   whenfy  the  Ofy  cffm  to  . 
. . .  [tile  lot]  ...  to  herdiy  approved 
aibd  '"Thai  Mr.  Do^Jas^  Barman 
hereby  anthoriied  to^^j^Wti  nid  Offer  i 
behalf  of  the  CHj^  . :'.  r-  (BapkoMiB  a^ 
ed).  Qfe  October  9, 1979.  the  City  deHvert 
to  C&k  Real  Propeity  Division  Direct 
Brooks  the. signed  QFP.  the  earnest  monl 
depoaft  of  992,000;  aai  a  copy  of  the  Oj 
Cooadl's  rasohidoa,  iBJi^sther  with  a  «og 
.lettir  frm  City  lUaager  Douglas  Hardy 
raqueatiag  credtt  taiwi.   City  titfidal  | 
ward  C  Gairity  ('Kkrtity")  told  Bro<| 
hotrew,  that  the  tS^  ftpM  buy  the  ftt 
-erty  M^idkss  tS  whether  cre£t  woe  f 
tended  and  that  plaintiff  had  dodd^  a^ 
reap|4y  for  a  historic  preservatioD  gr^ 
Brooks  Manred  ^Harttan  that  &B  lot  f 
wooM  he  4^veyad  feo>lalBtiff  for  99251 
since  tite  City  lMd«M.everyf^  H  | 
sui^Moed  tbi  do  09^  iiofhorittttM  to  | 
sudi  aa  assoranee  nieteatttg  a  legal  qt 
tioa«  aeeoHing  W  defeadaht).   The  aedi 
aaee  ff  of  tte  OF^  %  nn^gned,*^ 
though  .GSA  eash|B4  S^MBtiff t  cfaadi^ 
.982^00.    .•   ■..=  .  ■■^-  .y  ^^■'  'v^iJ^--  - 

AetiBc  bjr  oid'IkreiiBft  the  <'*^  4* 
ADtaraSTEtATOR  OF  GENERAL  CERVV 


.<  ,V..'ir»<       JX 


.,-,-Vj 


1 


-W'!'ijtC^Vf*'*-*f*'- 
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Muhtadling  of  the  $92B,000  Sde 

A  diipnte  linfers  as  to  wfa«t,  if  an3rthing, 
was  done  about  procegsing  pUintiffs  off«r 
daring  the  year  between  Its  sabmiasioa  in 
October  1979  and  November  1980.  Follow- 
ing the  City's  vernoc  of  the  facta,  the  court 
finds  that  GSA  failed  altogether  to  procese 
the  offer  and  was  n^igent,  as  stated  by 
Kallaur  in  his  December  5,  1990  letter  ac- 
oompuiying  his  explanatory  statement  sub- 
mitted to  the  FTRS.  The  record  contains 
documentation  Out  some  action  was  taken 
b  1980  to  obtain  PAA  and  flood  plain  clear- 
ances. This  action  appears,  however,  to 
have  been  merely  preparatory  to  sending 
the  City  a  new  OFT  baaed  on  an  updated 
appraisal.  City  official  tjarrtty  avers  that 
in  November  1980  GSA's  ml  eiitate  ^>ecla]- 
ist  Jack  Burrows  tok!  him  that  the  paper- 
work on  the  sak  had  been  mtsflled,  a  ver- 
rion  of  .events  ctMToborated  hy  Brooks. 
NonethahMfit  b  andiapoted  that  nothing 
was  done  to  proote  the  sale  before  the  first 
appnuMl  expired  in  December  1979  and 
that  Borrows  was  repriowDded  for  his  n^- 
hgeaee. 

City  officials  daim  wttlioat  eontert  from 
the  Government  tliat  they  frequently  con- 
tacted both  Bf6oks  and  Btimms  throogh- 
oot  this  period  from  October  1979  to  No- 
vember 1980  and  were  assured  repeatedly 
ttiat  there  was  no  {roblem,' that  the  sale 
was  being  prooeaaed,  and  that  tSie  lot  would 
be  conveyed  to  tlie  City  for  1925,000.  Al- 
though Brooks  testified  that  be  £d  not 
recall  any  'sodi  eornmunicctions,  defendant 
eoneedos  tiiat  Barrows  and  BroclkB  assured 
Ihe  Cfty^t  the  n^  was  being  processed. 
Qan%  avers  that  had  the  Citjr  "been  hi- 
formed  that  the  GSA  was  not  procsssiiig 
the  «ffer,  C%  offidab  'Vouid  have  taken 
any  tbd  an  steps  neoeasary  to  correct  that 
sitaatioa.**  This  elimn  of  reliance  on  assur- 
alteas  ^m  GSA  that  the  ^  was  being 
processed  forms  a  aeooad  basis  of  pfaintif fs 
elaim  that  the  Qovemmeot  shoukf  Jbe  ea- 
I6p|)«d  to  disny  a  sate  at  J^^OOOt  .  ,;^,, , 
The  $1,875,000  <MV    ■. 

:  Ob  November  Vk,  1980,  at  ml  eetiate 
^MdaUflt  Burrows'  iaatiffatioii,  Katiaur  aent 
the  Olty  a  aew  OPP  tevittiig  an  offer  to 


purchase  the  lot  for  $1,876,000  based  on  an 
updated  appraisal.  Kallaur  acted  utder  the 
misapprehension  that  the  City  hxl  never 
retamed  the  first  OPP,  aHhoufh  defendant 
contends  that  KaUaur  oorreetly  stsited  is  his 
cover  letter,  "During  the  period  between 
the  submission  of  yoor  orighial  Offfer  and 
your  decisicn  not  to  seek  to  aoquire  the 
property  under  historic  preaervatioo  eove- 
nants,  it  became  neceaaary  to  opdate  the 
ap|»«i8al  upon  which  the  briginal  nf  f  cr  was 
oaade . . . . "  Defendant  elsewhere  admits 
that  plaintiff  informed  GSA  that  H-liad 
decided  not  to  reapply  for  the  faiatioric  pres- 
ervation grant  stt  the  same  ^ne  that  it 
delivered  the  first  OPP  on  October  9, 1979. 

When  plaintiff  received  the  seoond  OPP 
and  iCaHaur's  November  19, 1980  eover  let- 
ter,  dty^  airtdti  OarrHy  telq)hd«ed  GSA's 
Barrows  to  ask  what  wts  goiag  on.  De- 
fendant disputes  Oatrfty's  avenaent  that 
Burrows  toM  Mn  the  firtt  OPP  had  been 
nuBfiled,  yet  admits  Oct  Xivr^  weM  t« 
see  Burrows  and  ddivesd  another  eepy  of 
the  OFP.  On  November  £1  Sorrows  wrote 
on  a  tranamSttBTsltp  attached  te-the  seoond 
OPP,  "/aoperstrve— Rold  ietioD  antO  far- 
ther notice  from  this  ^rice."  Defeadaat 
questions  whether  that -note  was  legdly 
authorised  as  a  matter  ct  la«r. 

tlie  matter  was  then  l^rtnglrt' to  the  at- 
tention of  PPR8  Dihactor  Brdela  and  Ite- 
gional  Atfiaui^trator  Kal&Ar;  jMtaof  tm- 
tified  in  4epontioA  ^  ^e  deeSded;  ,' 
that  'this  had  been  an  ^dmiuatrftive  er- 
ror, a  grtdieMoe  error,  on  Ute  part  of  the 
Begional  Office :  tJiiatVe  had  faOed  to 
discharge    (»ff ,  ntpomnbififiqs   pmpaHy 
and  that  we 'were  oMigmted  to  follow 
throogfa  BBder  the  tiawtta  oJ  tfce  or^nai 
agreement  and  to  advte  {die  PPRS  tod 
the  Administratofj'fibat  we  had  made  this 
mistake,  and  proceed  t%  forward  «a  ex- 
planatory statement  -captarag  tiM  error 
and'oqf  pitipeaed  ebrredion.  >  ;  /^^  "": 
Kallaur  and  Brooks  decided  thnttiSA  oooM 
and  should  prooeas  thes^ntiBaS/SOI^and 
thna  radfied  Burrows'  ptMO^  is  ik6td  M  the 
•eeMtd  OPP,   Afsin.  defj^tdaat^JdydHogea 
the  authority. «f  KaDnr  Mdtftwka  to 
make  such  a  dedaion.      '       -km;«'*^j 
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Ob  Deeember  6,  1960,  Kanmir  Mnt  m 
•xpUnstory   ctateinent,   panmat   to   41 
C.P.R.    f  lOl-AlMi-yaik),    (d),»    to    the 
FPR8    cxpUuning    what    bftd    hi^ipeiied. 
Kallaur  AdvaDOBd  kit  belief  that  the  01^- 
nal  offer  wm  itOl  vaHd  tad  reoommended  a 
tale  at  |825,00a  Attadied  was  a  68A  f  arm 
signed  by  Kallaar  nqoirfaig  the  signature 
of  the  GSA  Admfadstrato- bdow  the  l^ieod. 
Aothoritj  gnotad  to  accept  the  offar 
on  or  after  86  di^t  from  the  date  of  the 
letters  [sentlo  the  Chainnen  of  the  Sea- 
ate  and  House  Committees  on  Govern- 
ment Operations]  and  thereafter  ttf  eon- 
etumnate  the  negotiated  sale,  imleaaoth- 
erwise  instnieted  or  aatttrost  elearanee  is 
required. 
Defendant  eonsiders  this  form  dedaive  oa 
the  IsBoe  of  the  Regional  Office's  aathority 
to  accept  the  City's  offer  and  also  interprets 
41   C.FJL   {  101-47J04-12(d).  tee  mipn 
note  5,  to  require  the  Adnunbtrator's  ^>- 
proral  bef  on  an  offer  msgr  be  aocqitod* 
Sevcrsl    days    after    the    matter    was 
brought  to  the  attentioB  of  Brooks  and 
Kallaar,  Brooks  toU  the  aty's  Oarrity  that 
the  second  OFP  (covered  by  Kallaur's  N»- 
▼ember  19  letter)  had  been  aent  by  mistake, 
and  amured  bim  the  |9eS/)00  sale  would  be 
''put  back  OB  track."  Ikf endant,  Iwwever, 
'  deems  Brooks' anthori^  to  give  Bu^  assar^ 
ance  a  qucsUcA  ol  bit ,  Norewrer,  defend- 
ant diqpuWpiaiattfrs  cootentioa  ^t  bp 
one  from  iQSA  iaf crnwd  ihe  CS^  ti^  i 
1925,000  sale  wco^  Viobte  stetdt^  or  inter- 
nal |3SA  YtSea.    Mendant  Itftes  the  l4o- 
Vembir  If  Wt^,  wlijdi  sUtaSUat  between 
OctobflC  9,  1979,  wht>a  the^  o^er  was  sbb- 
iitfttad,«nd  ''yoior  deciifioB  ibot'W  wA  to 

fc.  41  CFJL  I  101-47.304-12  OOUX^nfUM, 

,19  it d4 In  1»7»^1.^  pertlaentiMU^t;    ,.,.. 

(•)  Subtect  to  tlie  excepUms  f^ted  to 

"fi  101-47 J04-l2(if).   ihe    dUpoMl  "aBBSey 

'-*-  rfMI  prgpaw  SB  ex|flansiaiy  suNiaeeM,'  ■• 

^i.<  fwiulrHl  k)r  8M«toD  B08(ei(A  .«f  iha  Act,  of 

the  anniwMUnnes  ot  pudb  pyyosed  dh^powl 

by  BCtottottoD.  •,*an^-'t 


acquire  the  property  imder  Uatbrte 
vations  eovenaats"  (also  «i  Oetolwr 
19T9),  It  became  niesssary  ta  update  tk 
appaiisal  upon  which  tha  anginal  offer  wi 

made "Of  eottne,4hia  wm  the  N 

vcaOier  19  letter  that  OSA'a  Brooks  to 
Citiy  qCTieial  Ganrity  had  l^^en  aent  hgr  mi 
take.  Defendant  also  argnaa  that  the  eta 
utpry  requirement  fyr  sak  ai  /air  mariu 
valne  was  a  matter  of  poUie  jotiec 
ti(Kt  the  all^;ed  illegality^  a Jide  baai 
an  expired  appraisal  ..raadsra^  imaaterf 
<^'s  aUc^ed  faihutt  tafianiaB  jtamtt 
that  such  a  sale  was  ffieisBL  laaagrev 
it  m  undiqmt^  thait  G^fta&i]>lab|iff 
to  take  aetioa  on  jGke  ^sisond  OFP.  * 
fcnns,  the  bs«ls  ^  jtbiatiCrs  atieapt 
astop  ^.Govenimaii  Iritfa  denying 
axistenoe  of  a  eontnei  to  fed  at  ^ 
Aihti««r  Che  |f!a5,<»P  Safe  >  >r  >^-> 
Daring  1960-81«ie  ITRS  vat  tieadad 
Oommasioaer  Bflf  Ifasken^'VarkdO^ 
had  apijtnfved  thaadtlnd  Aq^osat fha 
'■KyttTB.  Has  affidal  Ntoed^" 
Regional  Administrrtnr  Ktfanrt 
6,  1980  explanatory  statement  to 
<Ki  the  ground  that  ^  was  liased  a« 
expired  appnusaL  Defendai^  adds  that 

statemeat  also  ladcad  tlia|tV>i>^ 
«a.,  KaOaqr  defended  tesviafv  to  GSiA 
iqg  Adminirtratar  lUjP^oad  X;MNv 
aher  .raceiving  ^iM^BS  bmn  Qeamd^ 
Regional  Otmnsd,  ^pm^Ji^'P^ 

s^ate^MOt  to  h^  |>iie|iared  jii^yuuk^  ,ii», 
fh^  Jioft^  t^^4ui4^lir«i^  *  -i* 


ftateiaa^ 


^  la  ttaj  -    "    ' 
•B  mifiiappBta 

posed  negpttsteil  di9Mal.  u ^ 

«y  may  oa^maaamt  tbe  ^.^  ^< 
s  -'  '^ya  ffoitf«»  aisa  ef  H .  Iiiiliiiiirfnii  «f  I 

fid-'.  ^2 


•i;; 


•  is'v*  :    I  '• 


-•^r  -- 


,.    tf)ya<%inn4— ttaysttenantwtieBpw- 

>tai  trSe  AanfttibSor  tJXimttiA 
•  hr  aawa^jMiMi  dbswHii  isi  4 


•otliortty  WSHHife  dtaptfi^^orSJiriJ 
PBS  4O00.l-liatkWioAmi^VtMi  -^ 


w^Rti^i  (1^  f^caaimi  smm. 
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MwkoG  renewed  hii  atteinpU  to  convert 
Kline  to  hit  viewpoint  O&^ay  7,  iwi. 
Kline  dieeuaeed  th»eaM  with  the  €haimun 
ot  the  House  Committee  on  Govemmeot 
Opentioni  and  a  staff  «nember.  Tlie  staff 
member  later  contacted  Kline,  after  having 
rtviewed  the  fSe  and,  according  to  Kline's 
deposlti^  testimony,  ezi>reased  doubt  that 
the  committee  would  ^prove  the  sale  if  H 
were  submitted  for  review  because  the  ^>- 
praisal  period  had  expired.  Kline  then 
abandoned  his  plan  to  waive  the  internal 
guidelines,  concluding  that' the  House  com- 
mittee would  obstruct  a  $925,000  sale.^  By 
June  1961  Gerald  B.  Carmen  rCarmeo'O 
had  assumed  office  as  Administrator  of 
GSA,  bat  he  dfa'ected  Kline  to  continue  han-  -^ 
dling  the  sale  of  the  lot  After  again  con- . 
templating  in  late  Jutfe  1961  submissioa  of 
an  exj^natory  statement  Iwaed  oa  the 
$925,000  price,  deqrito  the  likelihood  of  ooh- 
greasiboal  opposition,  oa  August  $,  1961, 
Klioe  finally  orde«d  MariEM  to  conduct  the 
sale  haae3  on  a  eortent  «f)|riu8al  according 
to  the  iiiSdelines. 

On  Aogust  25,  1961.  CSty  officials  met 
with  Administrator  Carmen  and  argued  for 
a  sale  at  the  anginal  price.  The  GSA  did 
not  diseloee  its  earlier  deeinon  not  to  pro- 
esed  with  a  sak  et  t&^fiOO.  Dtoing  a 
November  18,  1961  meeting.  GSA  informed 
the  City  that  it  would  not  convey  the  lot  for 
$825,000.  GSA  ictomed  ptaintiffs  deposit 
witbout  iatowt  oo  Novembo-  2D  and  Mot 
plaintiff  a  ww  OF^  for  $1JS  Bullion  oo 
February  24, 1982.  The  Oty  pufthased  the 
pn^KTty  at  that  price,  having  first  filed  a 
soft  in  fedtfal  distiiet  eoort  seeking  spedfic, 
perfonnanee  (tf  tiie  $8S&,006  contract  The 
suit  was  transf  emed  to  this  court  in  Novem- 
ber 1962. 

IIm  SKprais  dootra^  lame  "..     , 

Plaintifl  arsnes  that  GSA  had  made  Uie 
Qty  ^  <^er  to  sell  the  pr^>erty,  .baaed  on 

T. 


-.l'".  w ; 


Alter  Chsy  revtewsd  die  18e 
and  H  was  wnBfnwrirated  back  to  nae  wltst 
UMir  ooabtastDB  was.  tt  was  at  that  poitit  thst  I 
fhooi^  It  ikmBA  be  uaalm  to  fo  ifp  there 'Cod 
be  riiot  dowB  aaywar" 


instances  In  which  GSA  personnal  referred 
to  the  Government's  invitations  to  offer  as 
"offen",  aad  tiiat  at  the  August  6.  19T9 
meeting  the  parUes  achieved  the  rsquistta 
meeting  of  the  nsinda.  Defendant  «fects  «s 
banws  to  formation  «f  a  eoMraet  argtH 
meote  that  the  OFF  was  an  offer  by  the 
CHy.  so  that  it  was  not  eapabte  <A  accept* 
,anee  by  the  CSty,  and  that  the  GSA  officiab 
lacked  autibority  to  agree  to  a  bindiiig  eon- 
tract  According  to  defendant  do  contract 
came  into  existenoe  becaase,^  aba^nt  vkt- 
gressioAal  review,  GSA's  xilUx  eould  hotl^ 
accepted.  Tlie  (^  contends  ^^kt  dthoi^ 
41  CFJt  (  101-517.804-1  -does  statfe  ;t^t 
the  GSA  issues  'invitations  to  make  an  i^° 
fer/  this  protsedbre  k  not  leiqaired  by  istAt- 
ote  and,  we  submit  ^*M  not  as  a  matted  el 
fact  and  substance  followed  id  tiiis  ^se:" 
PlTs  Repfy  at  19  (emphasis  in  er^nil)! 

The  ji^ulatoty  scheme  for  di^waals  f^ 
suri^us  property  by  a^:otlatka  is  designed 
to  give  the  greatest  proteetkm  ^  the  pufafie 
coffers  irom  disadvaatageoua  baifieiai 
strud(  bf  GSA.  The  quoted  regojbiUon  dea^ 
more  Uma  state  that  the  GSA  issues  soeh 
iBvitatioQS,  but  prttcribes:  *ln  «/7  adver> 
tised  and  negotiated  disposals,  -the  disposal 
agenqr  shaJlf  jH-ejiare  and  fumiah  ... .  wvit- 
tea  invitations  to  make  an  offer,  wiueh 
shall  contain  ...  all  the  terms  and  oofedi* 
tioDs  under  whidi  ^  property  ^  offesed 
for  dkfiosal  ..^j^  .(Empharis  «<kki<L][, 

ixi  'Aithoo^/the  CSty  pmrafaT'se*^ 
mdications,  tfa& '^IA  made  aa.  offe^lbow 
the'^T  and  Ae/C^  CoojMJl^^r^^ 
^qie^n^  tW  ^'C*^  was'  aajdqg  aa  offer. 
Ti|ic»e,  ut^oivi^  manif eetatkHis  tksi  ,«• 
tftferwM  JMag  madie  by  the  pitjr,  wl^ 
were  si|^Md-t^  antfaorked  city  e£fkii)i|, 
preclude  tryaaformiag  ,that  ^ia  inbo  ioa 
of^  by  GSA  th^  was  aeoeptad  Vfika 
City.*  In  MuaaeU  Corp.  %  United  StJUm 
m  -CtA  fiM.  S$7  F.ad  474  <197»)  (pm 

see  iBfta  at  pfL  12-13,  dt^MSes  ^  pUaOr§ 

ariiiimem  thst  repinsfniattois  by  OSA  mUdam 

.  I(^  ootKtH  i^0f?Jtf>  An  o&er  by  fbe  GSA. 


ii> 


'it' 


ii&8 


«74 


t  VKITWD  ffTATBS  CLAMB  COUKT  BSPOKTES 


eariam),  oert  deaied,  4S»  MA.  1078, 97  S.Ct 
811,  GO  L.BdJd  T»l  (1977),  the  Court  of 
CIsiini  bald  (hat  a  eootraet  did  not  come 
ioto  euftanee  ta  cvcuniitaiioes  sunilar  to 
this  cMe.  The  G8A  Administrator  in  Ra»- 
astf  Corp.  had  vpftrontA  the  safe,  bat  no 
MpreMntative  ti  the  Government  had  exe- 
eated  the  aooqitaBee  page.  That  the  offer 
was  not  aeoqited  by  the  aathoriaed  ngaap 
tore  defeated  a  daim  baspd  on  ajqpnas  eo*' 
tract  21O(Xaat60e.687P.2dat481^ 
see  KtikMoek  r,  IWtad  States;  219  Cta 
to.  eil,  618  fSA  119  (1979).  See  also 
freytdo  ViBag9  PartDenldit,  Ste.  v.  VoHed 
StatM,  I  act  219.  at  224  n.  8  (19^  (LY- 
fiON.J.X  V 

ffl  Flaintifrs  arKument  that  the  Re- 
giooal  Otfwb,  per  KaOatv,  had  aathority  to 
eoatraet  does  not  change  the  resolt  In  the 
law  of  jovemment  eontracta.  no  oontraet 
ran  be  created  bincBag  the  Government  ab- 
sent wetaai  atfthority  of  tht  Government's 
agents  to  bind  tiM  Govemmeht  FMeni 
Cir^  limanoce  Co.  v.  Jferrffl,  882  VS.  880, 
884, «  S.Ct  1, 8.«  L.Bd.  10  (1W7);  aooord, 
Awter  Tne.tr.  IToftad  States^  8  CLCt  878. 
at  877  (1988)  (LTDON.  J.)  (dfteg  cases). 
Thus,  the  factual  knoes  alk«ed  by  plaintiff 
« to  the  fMrtkB*  fartenlioBB,  sUtes  of  mind, 
and  ondoMaafii^  do  not  present  them- 
selves ftikt  talk  of  sothority  defense  p»e- 

tQ  Tiro  (mpiwiiments  ezitt  to  a  finding 
of  andMi^ty  'bat.  The  first  is  that  the 
i^tteaUe  j>^gnlation.  41  CJ.R.  $  101^7.- 
8Di-Tl2(d),  <pK>ted  tepn  nqte  5,  restores 
that  ^  AdmfaiisthkW  revier«r  and  tiMsmit 
the  ixplanatoty  jtateiatent  to  the  tamtB- 
rioaia  ovcnSght  tipmiAIttees.*  Afttf' ksA- 
tuar  approired  the  iiile  at  I82B.O0O.  Ac^ 
AdmnMntor  One  Mtver  transmitted  the 
etSfiMBtitaef  Stateihenta;  nor  «fid  he  ngn.  or 
alfthortee'tD  be  signed,  the  OFP  or  KaDaur^s 
fwioeit  Ithr  aMkosltir  t6  accept  the  OFP. 
Tfaial'UbQr  hidGsd  aathoHtj  to  bind  the 
(Sovenoneift.  'AMnqgfa  Khnehad  aafhori- 
tj  to^pwH  eaA.  after  Us  rebuff  bgr  the 

is  sidBciept  to  chuye  Omi  Cky 

drxrftaars  iKk  of  anthortty  fhaOy 

ihe  ttSA.   Tbm  O^'s  nor 

oflte  AtetaiMratar's  phor 


Hoase  Committee  KMae  withdrew  his  a* 
sent  by  declining  to  caueute  Kallaur's  rt 
quest  <»>  to  conlinQe  proosasiag  the  ^2BjOO| 
OFP.  See  Ramell  Corp.,  tlO  OtG.  at  608 
587FJd474 

The  second  hnpedfanent  to  an  aathoriae( 
acceptance  is  the  reqeirement  of^congres 
idonal  review  itsdf.  OongressioDal  eon 
ment  is  not  a  anmsterisl  act.  merely  partn 
the  mechanics  of  proceashig  the  offer,  lit 
legislative  bistog7  dted  V  defendant  Hi 
veals  numerous  Instances  wherein  profxioei 
negotiated  sales  were  st<q^  and  pries 
revised  after  eongrcesicmal  interventibs 
See  H.Bc3>.  ^o.  1768.  r^/riaied  in  1968  tjl 
CJode  Cong.  4  Ad.News  S86;U  288M6.  |^ 
though  the  CHy  is  correct  that  congressioi 
al  i^yproval  is  not  xeqnired-Hit  least  todud 
caHy— notice' to  (^oncreis  Is  reqt&tid  bo^ 
by  statnte.  10  UJELC.  |  484(eX6),  qaot^ 
st^trs  note  S;  asd  Jggr  ngfoktion,  41  CfX 
{  101^7-|M-12»  ii^  (d).  quoted  tapr*  i 
5.  (Congressional  review  Js  refem^^ti^; 
jpBdtly  in  JPorm  1041.  Whidi  aeoiaii 
the  OFP,  althoogh  fom  |I641  sta^  < 
that  aeeeptutce  VobnMy*  wc^l^  C 
nntfl  after  consideration  bf  CdngnsL  Ui 
der  the  procedore 'for  euntracUiig  In  W 
case,  as  jireacribea  l)y  stitate  s^ 
ticm,  congressional  review  Js  \  Ibqp)^ 
rirast  be  completed  Wfore  heee|kinwr: 
AoitrBsas  ffeetronJeas  Walter.  Ui,y,^ 
ed  Sistas.  22S  <XOL  #8, ».  «0  ««  f 
(1980)r  Biiiaar  Cbn*,^  Cta  «l  I 

'  «4J  Ja  ito  ^riees,  and  fsiity.aotiead^ll 
complaint,  the  Qty  advaaood  a  d^'j^ 
on  coirtrMrt  impHod  in  f act  iadfsQarlA 
has  provided  a  full  current  <BscussioiL<y  ^ 
pwmmeters  id  this  eourt's  juris&tiMi  | 
entertam  eodi  a  diim.  ndfwGssAAj 
trie  Co.  r.  V.8..  8  a(X  889,  at,988-889t 
nn.  5-11  (1968)  (dUng  eases);  see  Baifivi 

r.  vuiad  stat^  1  act  m,mpm 

(MILLER,  J.V  lafa^,lliscb«iiwttM 
cgnin  m.  m^  impfiB»4»-faet  eanfrad  « 

-        ■...     •!■    -■•-•••    ■^■';;  .•.•-'  „j;-.-    ?'•*?,     •■    i»>.  ■< 
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foondsd  on 

mindt,'  whieh  u  infemd  froa  tha  pftrties' 
ooDduet  ia  bffat  of  .tike  cttrrevndiBr  virenn* 
ttanem.    .-...- <       -''■.■.  ■■^.  ,y'r , 

(S]  AHhoagti  fn  tat  Tm^Hed-hi-faet  eon- 
tnct  the  presence  of  thnmfestatioB  of 
ftaeent  is  the  tfverridin;  factor,  fw»  defects 
preohide  a  conckwion  that  t  edatnOt  hn- 
pK«d  ni  fact  existed  in  tlie  efreuisstaiMies  of 
this  oaae.  lite  fu«t  is  KaHaur's  lack  df 
aothoritjr,  ii^iid»  has  been  tpsoted  previous- 
ly. Sae  Avstez, /ml,  S  GLGt.  at  877  (dting 
eases);  H*rgnv«  v.  United  States,  1  ClClk 
at  8Sa  The  saeond  is  that  the  parties  ware 
diargeairfe  with  knowledge  of  additiMiaL  ac- 
tions under  statute  and  relation. tha(  lutd 
to  be  aooomplisbed  ijefore  a  contract  could 
come  into  existence^  See  I*revado  VUkge 
PartneraAip,  ^,  8  Cl.Ct  at  22S-225;  Aw- 
BenCorp.,ZlQ  CLCL  at  61^  587  P^  at  488. 

^   Plaintiff  has  iailed  to  aikluoe  viy  facta 

that  jpould  reqpize  a  trial  on  ^  existence 

of  a  contract  iii^Iied  in  facjL ,   .,  . ,  ^»  ~ :  ^,.- 

fbe  Gpostitiitioaai  Issue        ^    ':  >x' 

Incident  to  oral  arsfument,  the  ooarC  r»- 
fuested  that  the  parfiea  address  the  appli- 
ealnlitar  »f  INS  v.  OutdbM.  —  UA'  — , 
108  &Ct  2764, 77  LJkL2d  817  (1968),  to  the 
case  at  bar.  The  statute  held  uneuietitii* 
Ciosal  ia  Cbsdba  authorised  a  onicamaal 
veto^of  the  Attorney  Oeneral's  dociawa, 
upon  delegated  authority  from  Coogreas,  to 
altenw  deportable  aliens  to  renaia  in  the 
United  States.  Cbttdbt  already  has  been 
extended  to  invalidate  I^fulatiye  vetoes  of 
agea^  nUemAuV-  ^i^^aosujners  Umop  of 
the  Uaited  Statea,  Inc.  v.  FTC,  881  P^  575 
(D.C.Gr.l9e2)  (per  curiam),  a/Ttf  meiB.,  — 
U5.  —,  108  S.a  8656.  77  LBdid  )408 
(ld8^)i  C^Qtumeir  Energy  CouooQ  oi  Ama^ 
iea  F.  FEBC  678  P.2d  425  (D.CLCir.l882), 
afr<f  rntHt.,  — ^-^.S.  — ~,  106  S.Ct  8666, 
n  jLUdSd  14(«.(1988).  ^     / 

;.  The  pertinence  of  Chadha  to  this  eaae  is 
thi^  defendant  hae  argued  that  becadae  the 
coi^grestioDal  revteir  procedure  was  not  un- 
dertakm,  eoDsovunatioB  of  a  epotract  was 
sever  aathoriaed.  On  the  other  hiad. 
Kfine,  tSSA's  Acting  Administr«tor,  t^  ot^ 
derinlriirqieiMioB  of  an  ejqpU^ttlHJr' Itate- 
ment  waiving  the  requirement  of  m  terreat' 


by  Kallaur, 
manifested  assent  to  the  foniiition  of  a 
contract  at  $826,000.  Kline  thereby  ratffted 
KaHaur's  decision,  communicated  to  ^ 
City  by  Brooks,  to  proceed  with  consum- 
mating the  sale.  See  77k>mson  v.  Dnited 
States;  174  Ctd  790,  867  PAl  888  (1986). 
Alternatively,  Kline  was  aufliorised  to  jm^ 
prove  the  explanatory  statement  and  tltere- 
by  assent  directly,  not  as  a  ratifier.  Kline 
was  inhibited  from  submitting  the  explaa#> 
U»ni  statement  aod  expr^y  autbpriaing 
acceptance  (»ly  by  bis  expectation  of  CQa- 
greaakmai  disapprovaL  Tlie  qo^tion  thtii 
becomes  whether  congraesional  review  waa 
a  valid  prerequistie  for  coairmet  formation 

'.  Involved  in  Ctmdbn  was  seetkm  244(e)(2) 
of  the  Immq:ratioo  and  Nationafijty  Act,  8 
U.S.(X  {  I264(cX2)  (1»76),  which  derivwl 
from  Congress'  authority  under  VA 
CONST,  art  I,  }  8.  0.  4  "To  eetablish  aa 
uniform  Rule  of  Natoralizaticm.''  Section 
244(cX2)  io  nibetaoce  allowed  either  Hooae 
of  Congress  to  disagree  by  resolution  with 
the  decision  of  the  Attorney  General  not  t^ 
deport  aa  alien  and  bound  the  Attoro^ 
(jeneral  to  the  dedsipa  of  either  Houaa; 

In  this  ease  the  statute  In  <tuegSoa^'m  - 
U.S.C.{  484(eK6),  quoted  supa  note  t  de^ 
rives  firom  CbngreMi^  plenary  iuQvority  oyer 
public  lands  in  art.  IV,  i  8,  dL  2,  and  m»9^ 
p^vides  that  prior  to  dn^MOil  by  ^<^tife- 
tion  <A  certain  real  property  en  oplaaatory 
statement  must  be  transmitted  to  the  ap- 
furopriate  committees  of  Congfeaa.  The  im- 
plementing regulation,  41  CP.R.  {  101-47.> 
804-12(a).  (d),  (f),  quoted  sopn  note  5,  ra- 
qvires  submission  of  the  explanatoi^y  .state- 
ment and  permits  GSA  to  consummate  a 
sale  ua  the  absence  Of  adverse  comment  tqr 
an  iyi>pro{>riate  coi^gresaiona^  committee  or 
soboommittee.  .This  ease  thus  doa  aot  ia-  - 
volve  an  MpKdt  veto  by  oine  Rouse  of 
Congress;  rather,  a  procedure  cstiU>itsbed 
by  statute,  i^rulatioa^  ^  pnctioe  ^ 
^«seat^  wbo^y  one_oommiUe^.j}^.  om 
House  of  Coagreas  can  btenMM  la  and 
nop  a  dee&ion  of  thi  Executive  ^rcbdi  to 
eontracL 


1190 


076 


I  VMifto  njKRs  CLAiMKxxnrr  mcFoiTicit 


ConpeUias  liiiiilaritiM  bctwwn  tUs  AMt 
uA  Qudba,  bowavcr.  jre  appafnl  Ben, 
GSA  was  nqaired  to  iQbaii  tor  teaggm- 
tioa$i  nnhem  a  oontoaet  Ur  M,  amuti*tad 
Mk  itf  atuplna  jmfnrtgr  prior.  |e  oooioai* 
matiag  the  traiwartiog.  in  prad^oa*  Ji 
GSA's  tbeihacting  administntor  Kline  taa- 
tified,  tbe  propoaed  tale  would  not  be  eon- 
sommated  without  reodviag  the  approval 
ci  tbe  Hooae  ovcniglit  eomimttea.  Ai 
Kline  pot  tt,  after  hsvinf^  received  a  pr»> 
view  of  (fiaapproval  frotoA  eooUBittee  itaff 
member,  **!  tboughi  It  w&i&id  be  nadeaa  ta 
fo  up  there  and  be  ihat  down  anyway." 
The  Aeting  Administrator  deemed  Wnetf 
bound  by  tbe  requiremeBt  ef  sobmittiAg  a 
propoaed  sale  ior  eoot^eaaional  re^ew  to 
defer  to  the  committee's  decision,  and 
GSA's  rq^alatSoiw  so  ree^^ieted  Um.  41 
C.P.R  f  iQ1^.8M-la(jril ''(quoted  sttpra 
note  6).  '-'""^    ;t;^v.  ■  :j:HiH--i..  o   >*r 

Asanmiiaf,  however/'thai  anoUier  OSA 
AdmimstratM'  were  of  a  (fifferent  view  And 
r^farded  tibe  comment  of  the  Bouse  oSm- 
mittoe  as  pnr^  idvi80t7,  Cbngreas  woi^ 
not  eoanteminee  dSA's  goinir  inrmwHL  The 
kcislative  histoiy  to  the  1968  amendments 
to  the  Federal  Property  Administrative 
Services  Aet  of  1M9  reveals  a  number  <rf 
iBstajioes  whcreui  G^pcra*  d^OMMvtrably 
viewed  Its  roiie  aa  one  (rfiadwrventioo  for 
the  purpose  of  oUeetinf  to  4iivpqied  salea, 
pmarily  doe  to  disagreement  with  apprais- 
al Valuta. ^fUtei^  No.  1?8^  1^  &S:0^e 


lai   Tht  HoiMK  Keport  dao 

,rtmuifwnentj(p  raport  flnibr:    .    ,    '.,-%.■.:■ 

ttforMm  ft  viewed  meretjr  as  a  procedure 

for  Infuriuiof  Cootress  of  dtwlaflon  front  tilt 

eustrauuy  netted  «f  pubUety  advarttsad 

potnptithia  di^oML    Tbe  function  «f,lte 


committee  has  not  been  one  of  qyroviiMor 

<iH^HioTm  eecB  iifiniiiaieo  saw  WHiiiaiieu 

•      to  Can^aai.  but  rather  bas  tieen  on*  of  gm- 

^,    eral  review  md of  reBtatert^c  objaotkn  Wbea 

It  seema  apparent  that  tbe  proposed  tale  ia 

'   Mt  la  the  beat  bitareat  dr  the  Oovemment 

-id:  at  tm.  illM  preoadfa«  porttooa  cTtta 

V  liouae  flepq^  to  wtdob.  citation  ia  made  bi  (ha 

,  text  are  ia  naaiked  opposition^  to  the  motad 

\u^a^    '-•■■    -f     :-^   ■-  '-'-l  ■  .  •'•  Vi'v  ^ 

11.   4S  UiLC.  f  ^4(a)  tiiiovil&^  to  NB:^'  ^ 
EmMfteqt  pK^^tjnmkH  procedure  ^i|lfea> 

X  .  Jble;  «atatlHl  y.  a^(^^  ■  »^r.v  ■■■■''   '■>■;  .'s'^.-v'ri 

t>"  .,..**■•  At,iip*«laqf  dfMnnlnaa.  o^  ^^bni 

tte  OMaditsa-an  btartor  sfad  laatdar  A|j^ 


OoDff.  4  AdJtowa  at  8MB-«i» 
objaetiona  ware  honorad  <in  thsM  fastaaeaaj 
and  higher  aaiea  prieea  ware^Mafaidd. 
fendant  abo  admita  th£t  08A  dafatvt* 
eonaireaaioQCl  sMom^aendatiflB*  Aafa 
ply  at  12.14.  Finally.  Kliae  taftilSad 
•ibly  that  the  tpvttn  nf  ovanifht 
dWuadea  indepeodcnt  aetjiea  by  the  t^n^ 
when  eoDgreaaional  approval,  is  .vithhela 
In  practiee,  then,  one  Bwse  of  Congraai,  fc^ 
cmnmittee,  can  veto  «  propoaed  aala  faj  tkd 
Bxeeutivar  Brandt  to  whidi  Cnnftaai.  pnri 
saant  to  art  IV,  f  8,  d.  2  of  the  jCoaatitii^ 
tioii,  has  dd^Btad  ka  Jaothoii^  lo  ikpcm 
af  pubKc  property,  i     *■■'••■     i^J-'  •'•  >t««*^ .;   ; 

'  On  September  28, 19A,  dw  Doilftmen 
«f  Jostiee  filed  a  Wief  thro(i|;1i  Rs  Land 
ahd  Natural  Reaourees  IXt^iioh,  ^tifaie  aai 
ann  of  defendant  involved  JQ.mi^Base 
bar.  In  NatJooa/  WiIdKfe  l^edenitfeo 
Watt,  «71  FBufip.  lldB  tI>J>€:»e8] 
Plaintiff  aought  to  eqjoin  UStBiieMirr 
the  Interior  from  issuing  cU^  i^IeaMii 
after  Congrea,  purauant  to  Metiba  2M(^ 
of  the  Federal  Land  Poliegr  and  Manage 
ment  Aet  of  1»76.  Pub-L.  Ma.M-S79.  tt 
Sut  2763  (codified  at  48  U.8.CJL  |  1714(^ 
(Weet  8upp.l96S)),"  request  that  thi 
leasee  be  withheld  toBparaifly.  rTbe  stati 
ute  reqnirea  the  Secretery  to^  withdraw  I 
prepoeM  lecae  upon  BotificaSoD  ftoB  a  den 
tgnatcd-eommittee  of  eith«r  BoqN/itf  Coifl 
greaa  that  «ir  amergenqr  wdita  ti^id  thi 

«r  a^ber  the  Houae  of  RcBnafntattMs  or  ill 

.      Senate  notfttea  tbe  Secretuy,  nu  ah  eoMi 

fceteyataMttoneKtauandqadLattfaoreBaai' 

.  BBMaurea  must  be  triEen^to  ^ 

.      that  womM  otlMcwia^  be  Joa^j^  Secntai; 

.      notwtthatanding  tbe  pw^talana  elF  aubaai 

tlona  (cXD  and  (d)  of  ttda  sedUn.  aball  ta 

aedtetdy  make  a  wMalrihMl  tilt  Hie  bottc 

~  of  aooh  emergency  wSb<kaW^^MtttbrC«a 

mWeea  on  Interior  and  iipiiar  AHWra  ^H) 

Senate  and  Howae  of  Reprwentatlwu.    Sue 

emergency    wttbdrawal   Aaifi    be'  eflfectiv 

.   when  made  but  abaD  laat  Mr  fcr  a  perM 

.     not  A  aaoead  tbna  >e«  i^^^piy  ««  t 


«* 


««« -^?^^?^-*£^ia2£l 


i(cXi)or(d)oraiis 

i>appacaMe.aBdtbXl)drtiUsSMitott.   Tt 

.aafarnatkn  nqubad  to  Subaetrtto  (cXI)  < 

tbia  auboeettoO  shall  ba  AiiidriiBd  the  eon 


•rum-  "r^  j:»-^im„-»ii;-i;T  mJ:*  vtMe--  if; 
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CITT  or  AUEXANDMA  <r.  tlKITCD  STATU  177 

aMMsaci.MT(t«i) 
BflMOi^  auit^bii  takm  to     view  •  propoMd  m1«  op  dlttpproval  or  wHb* 


•xtnordhuu^ 
prMcrvt  vakiot  tkrt  oIlMrwiM  woutd  b« 
loot  Tho  provWoa  b  rirallsr  to  th*  itatiito, 
ncalatkm,  aad  pMCttee  is  thk  «aM,  be- 
oftOM  it  allovn  CoOgroM  to  stu^y  a  propoMi! 
Mtiott  boforo  fliul  acmraitiMtit  dwML* 

In  NtthnMi  WOd0e  ftdenthn,  tht 
Oovernmeot  pot  fordt  •  poniioo  to  which 
thii  eourt  deemi  H  Ixmnd  in  crguinc  the 
eoostltutionaUtiy  <^  review  froMdore  in  this 
cue:  Tbe  CbaiOulkti^  .  .,  requiree 
thftt  a  provkdoil  P*iiP9'^QV  ^  authorize  a 
mere  eongrearional  eommiUeeHo  idter  tlM 
dutiei'of  the  Exeeative  . .  :i»  held  onoon- 
■titutioiuil,  evea  Ioom  io  *diaa  H  required 
Che  iavalidaUoB  of  t  one-Rouie  veto  jnvvi- 

rioD "  Govt'b  Boppl.Br.,  filed  Sepi'^2B, 

1988.  at  6.  The  QoverBmeat  aitJH4»ed  the 
decisibB  of  Ihe  ffistriet  eoort  in  fadfk  le- 
gtU  /buadatioB  v.  Watt,  62^  P.Supp.  962, 
1004  (DJfontlKea'  Otst  the  Secreiaiy  of 
the  Interior'a  fiser^l^i^.  a|p<fify  the  cogs' 
inittde\actkm  ly  &l«tio|  Qie  sec^  aad 
duration  of  a  leaee  v^thdrawal  uved  the 
oonititutionaHty  of  tlie  veto  provinon.  The 
Government  argued  that  "P^diie  Jjtgal 
Foundation  ia  invalid  after  Cbadhn:  The 
Supreme  Court'*  dedaioQ  "doea  not  leave 
any  room  for  loch  leger-demain  in  statuto- 
ry eonstruetipii.''  Govt  Br^  filed  Sept  28. 
1968.  at  28.  The  Spireme  Court  is  GutdkM 
held  that  tbe  bicameral  and  preeentmeni 
requirements  of  wt  I,  1 1,  f  7.  efe  S^  8 
applied  to  Coqgreei'  ezertiae  <^  its  antbmi- 
ty  uiKJEv  art  I«4  8  to  eitalJIiah  a  aoifone 
rale  of  natundoatioK  Defendant  argued 
that  the  rationale  is  J4iplKable  equally  t» 
Congress'  exercise  of  its  ar^de  IV  power*. 
The  court  agrees  with  the  Government's 
pontion  in  NnttMMl  WOdlife  Fedenthu. 

MbreovMr,  the  Supreme  Court's  opmbn  in 

Cbadkt  oerta!n!y  did  not  bless  ^  jmctioe 

(^unicameral  intffveatkm  in  sales  of  sur> 

plus  government  pgupertjf  ^  refusal  to  re- 

"<«s.  -  :  ■    ■  ;■   •  --'•   '  ■•:; .  ■    .     -  ; 

Ut;A4|e'0berd(9<»  ranted  prdtaniaety -to- 

juacttyt  reUif  in  N^toaal  WOdOUfe  f^(|eratioo 

oo  noDOOostitiiapnsI  rouadi  sod  dtsttaguiAid 

CSisdba  as  aot  rssditng  the  eardse  nader  sit. 

IV  of  Coagrm'  tSimgkfy  Brqpcjetaiy,  as  op- 

pOMd  to  li«is>a&ve,  rale  wtth  reqwct  to  pubUc 


iaada     NMoaaJ    WOdUft    FfdetuOaa. 


671 


held  9pn>vai  «f  suoh  •  Mde 
The  CoMtltatioB  pi'ovidai  Congreee  wkh 
'  abundant  means  'to  o'vMraee  and  tentrol 
its  administrative  ttrtetdrss.  Beyond  the 
obvious  faet  thsit  jSoBgress  ultimately 
eontrob  adtidttistfli^ '  igendM  1n^  the 
legislation  that  crfiltea  them,  other  ineans 
of  eonti!«I^ sudi  as^dittational  limits  6c 
aothoritatiims  and  Tormal  reporting  re- 
quireminta.  tk  w^  lAVbin  Congress*  eon- 
stitutional  power.-  :i''  **'    '  '■''*'* 

106  act  at  2786  n.  il».''^^t)De  Wtltelwo 
authorities  dted  for  XtSi  |^tk>o«{tidn,  lavfts 
ft  n^  CdogriiBaidUffBwAngbi  ind  tbe 
Legbh^v9  Vito: '  A  (XHstfUftkmM!  Atmfy- 
in,  62  N.TU.URev.  l66. 462  (I977).1qpedfi- 
e^  fiaeu^ses  rqwrts  id  Con^p^n  sSter  aq 
aetiDti  has  bte)  takeinr  ■      "*         *  *   ' 
Methods  sudi  as  repcNHSi^  requii^mepb 
and  oon^^seloqflii]  eomnmtee  investiga- 
tions liBow  Conip^'bs^rlltiniaetbie  ex- 
ercise of  d^djuated  lawnu£ng  aoOiMil^ 
'  W  the^  cb  not  per#t  Congress  to  .retain 
any'^^  of  that  attOiorit;  once  it  |fM 
'  tieen  delegated.    Nooe^J^  fheae  m(rthoelp 
BfHsctivefy  tMbht  Ooatg^ou  to  Review 
ti«uttve  propoaak  be/hr^  they  tsJre  ^Z- 
toet;   none  affords  the  (^portunitj  fof 
pogoiag  aad  biodiag  ei^presnoos  of  eon- 
gremhttal  ieteat 

Javits  ft  Kldn,  nvini,'ii  4^-62  (emphasis 
added).  iCaiser,  Conjpr^aAeUl  Ae&nTp 
Oveiion  Ageoey  ItaX^' ^Hernalived  i^ 
the  'Legtahitiye  YeUm,^^tZl^h.nev:^ 
(19W).is tothe  sameVfiStfr^  ^yil!^":^ 
the  SMpreme  Court  i9^t|kMhs,Li»we<^ec. 
£d  sahctioa  traditionsil  "iCepfvl  ao^  waitr 
provisions  whereby  C6i$ress  reserves  to  it- 
self the  <q>portuaity  td  nevkw  propoeed  ae- 
tioB  before  it  becomes  ^ci^e  and  to  piass 
UigiUaUpn  barniig  its  i^e^eness  t  tbe 
proposal  is  found  objeetiouUe.  108  &Gt 
at  2776  n.  9  (citing  SiMmA  v.  Wiboa;  812 
U.S.  1,  ^  f-P^  *22,  I^X;^  479  (IJW)). 

fSupft.  n« aMDC.lS6SKo^  srandng pra- 
Bminuy  "^uncttai).  1^,  ^Uidnctloa'  wpuM 
exempt  le^ilatioo  under  pfitV/i  3,  d.  |^  tna 
the  requiraoMnts  of  lii<  sHieialfWn  end  pnent- 
nem  because  Cpi^nss  j^Mtimi  a  cnstodlea 
df  SB  ptt*c  hndfc  -r  ,j;g^ ,  >«.%%^-:: 
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t  UKITBD  STUTBI  CLAOO  OOVBft  HBa^>STES 


TIm  fUiutiw  KgulAtkn,  and  coQgre«>iooal 
and  agency  praetioe  ia  this  caM  49.*Pt 
tiinj^  rMerv«  to  Cpngrea  aa  oppofiuni^ 
to  paai  kfialatioo  barring  the  jmfMwd 
MJe.  Jin^t  ^  retenred  »  the  power  to 
diiqiprove  or  ip  withhold  approvd  without 
patting  kgialatkm. .  The  statute,  regulation, 
aod  -praetioe  are  not  taotamouot  to  a  "re* 
port  and  watt"  pepvisiofn  or  practkt.  . 

This  eoMtitutioBaliikiary  beeeaDea|tiw>tp 
al  because  Actii«  A4miiiistrat<r  Kifaie  tes- 
tified that,  if  the  City's  offer  liad  net  bpen 
wayttiit  Vf(M«  the  iint  appr^ui  ezjrfred, 
the  proposed  eon^raet  would  have-^heflQ 
processed  jba  tt>e.,aoraal  fashioo  aod  ^^ 
apOTOved  ajaiinirtiTttivdy.  KHne  hpa  also 
testified  th#t  he  .would  have  approved  an 
mXuaioty  0tMUmtiA  Kyfommendiqg  thut 
&e  resurrected  off er  he  accepted.  .Abos^ 
the  mk,  bot  for . Kline's  Imo^  adviand  ^ 
the  Boqsie  ooounittee  wou)d  not  approf/k  it, 
would  have  gone  forward.  Becswee  t^ie  j»- 
quirettient  of  review  by  CmigresB  is  ji61aw< 
-  fal,  the  obitade  to  (B^traet  formation  di»- 
sppeartl  Klinie,  the  decinou  m$ker  who 
liad  authority  to  bind  GSA.  is  r»  ytofser 
inli!bitAd  by'  the  need  for  congresnonal  re- 
view and  has  manifested  his  assent,  thei^y 
rati^fing  Brooks*  advice  to  the  City.  Tht 
eoatraet,  (aqtOed  m  fact,  then  can  be  en- 
fMoed  by  the  eouirt 

OQ  Ji0  court  has  considered  ctfff i^ 
,  fen^Vsarg^junentBBfuidhol^t^ltfc^ 
practio^  of.  a  ^m^^^  of  the  &oi|ae  ^ 
R^resef^tati)^  ;0l  ^terveiuaf  .  ^;  and 
sUqHNng  aefotiatefli^  ^  surpjus^fN^Vper- 
tj  proposed  Cv  die  GSA  is  an  nnoMstitn- 
tSonsliiivai^nof  the  a^para^n  ^j^yier*,. 
WltiM)tlt'V^fvelp^|  <^  stonnnig  a  prih 

M.  Hi  ChifciHsa  vi  ate  HwmS  XroinmlMO  on 
JQovwiunait  Qmntkais  dW  apt  pttk.  ^  M«r- 
vene  in  these  proceedtnas  i^to^  tbe  oourt  dbect-. 
iid  dtt>trtiet  to  Addrett  ttie  appUcabOity  of 
ChSdhi  ta  SftumeM.  The  Oialnnaa  «f  fiat 
HcwNejCamnittee^49i>IptfliMr  snd  Insidar  Af- 
fsirs  JptsfvnifKl  in  t^  NHtiaaal  WBcUfe  Utlfe- 
tidn  iscs^  the  Muiboe  t>q>wtineat  wued 
t)«  «  y,S.C.  I  m4(e)  was  uncoostta^Joosl. 
JOfi^onab  fjbt  Department  or  Justioe'a  lotereat 
WM  s^eiHH  aeTflr  Coocreas  w^  nmct  to 
tbe  ^emtssjgtm^ttww  In  tttei^kiKlia  and 

r  ss  aat  cMPs>|i>atoi>aWy  < 


»i^ 


posed  sale,  the  «nly  way  XoBgress.«oald 
overtfde  the  GSAndiqiosal  dadstoa  would  ho 
by  enaettBg  further  iegfalatioa ,  /Fhraetioii 
of  the  House  Coramittoe  «a -GovaratBpat 
Operations  esseatiai^  jraa  JagielatiTe  in 
purpose  and  effect  imd  thai  was  std>>eet  to 
the  procedural  requiremMts  of  art.  I,  ^  7, 
ds.  2-S  of  the  Constitutioii-^^aeeaf?>jr  4 
majority  of  both  Houses  wlih  prosentaM^i 
to  the  PMddent.'  As  a  itmili  tA  tj^  fof«g»>  > 
ing,  ate  court  hdkls'lfcikt  G0A  is  iWwal  lo  a  i 
eoottact  impli^lh  f actio  iM^'thf  ^  ^ 
Ject  pr.9*r^  to  ihf  tatyf*^^!^^ 

Beaching  the  oonstitutioBil  fueetipa  ||  1 
■navoi^abie.  ne  court  is  required  jto.pdr  ; 
dr^  the  JBsue  ooly  beeaope  ^  C^US^M  i 
its  daims  bff^d  «•  fff^cMf  OOfitnet.  iiB«>M 
in  f»i4/s!»t?act7-i»4  iPipw^ied  by  copslllpr 
tiooalky.  and  estoppel ,  %  NtwYaritQ^  \ 
tiv^  Authority  w.feue^iifi  U^.%  i 
662,  96  act.  ^i66,mit»LM^Jmfi 
(t979); .  Sp^etor  Uoiqr  Serw^  ^  jA\ 
McLaagfthn.  828  M&.  101,m  fb  %^Jfi^  J 
154. 89  LEd.  101  {1444).  ^ T^ copifs^fe  i 
utioB  of  the  tAifffpA  daiosfoDovai,  .^^^^ . 

The  Estoppd  ItBom      '•-  •    >-  •-  r  w.«£>- 

Pl&intiff  grounds  its  daim  to' eMe)^  4i^ 
feodant  to  deny  the  «^Meiiee  <X  a  |9K,0Ob 
eoatraet  on  two  itpteslJatatkits  -b^  fbif 
Government:  1)  Kallaur's  tette^  i^HmA 
7, 19M;  and  Miated  repreBeetati«B8;%di^' 
ing' the  ehythat  if  {f^ibnftted  thi^iieiMf^ 
sary  docunMiats  he  Would  proetodiHtitHil  1 
sale,  see  sivM -note  t;  aiid  S)  BrooirittiiS 
Borrows'  repnaentatioiiB  ■'tt^  dty  ohfciafe 
during  the  peridfl  OctOb«r  1079  to  Dtvdi^ 
ber  1«0  that  the  |92&,000 Of9  wasbel^ 
processed.    Estoppel  sa  to  the  n^BRtOHf 


•  wjr- 


tntereMlngly.  the  phatnnso.ec  ioieraMrJ|L 
Xatfcna/  WUdHA!.' aisu^  17  Secfioe  39«{i| 
were  viewedasaii|HUHfl(shA(]inattap>|MM»- 
Istratioo  (rf  tbe  wUderaeas  ^«ad  fN^Mic^lai^ 
with  dw  ekea^ve  oo  an  oagpbg  bais.  the 
Ninth  araet%  CteAs  dedaka  'w*Mdtf  tna^ 
data  a  iladli«  that  escttga^OKsl  wwruaoo«s#- 
tutkmal...."  loterwnor'a  Memo  Jp  Support, 
of  SuBwary  Judaineeft.  HMdSipt  27.  |n3.« 
7.  A  shared  •diBlAlstmtoaani>e'^Bii!pOai}%jf< 
'aetooettd  ate  or  titrpius  l^DweMieiit 

r-t-  ,a- .^i/i^mS    "vinjiVf    i6ca,M»w^    .J* 
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ooBtraet  it  based  on  r««lty  tpedalist  Bor^ 
row*'  advice  to  tte  Cfty,  endoned  by 
Brook>  aad  KaUao^,  oot  to  take  any  farther 
'  action  to  eompiete  and  submit  tl^  aeoond 
OPP  beeaoae  the  }Sf26fif»  OFF  was  still 
Tiabie. 

"U]  Tbe  doctrine  of  eqidtabk  estoppel 
abo  has  been  expfieated  recently  by  Judge 
Harkios  in  Pteffie  Gat  A  SSeetrie  Ctk,  t 
CLCt  at  340-Ml  k  nn.  12-16  (dting  cases); 
see  maghU  v.  United  States,  2  aCt  804, 
80e(1988)(KETrESHEn£,J.).  Inofderto 
estop  the  Govermneat.  the  eondoet  or  rep- 
reaentations  j«lied  npMi  most  be  made  by 
govemmeiit  officers  acdng  within  the  acofie 
of  thdr  kothMity.  /adsoo  v.  V^ted 
States,  216  CtCL  2B,  41, 678  FM  1180, 1197 
(1978);  Emeeo  ladwitriea,  lac.  ^.  Vmted 
SUtm,  202  Cta  1008.  1036.  486  P^  662, 
667  (1978)  (dting  cases).  Ksflanr's  lack  of 
snthixi^,  which  was  fatal  to  plaintiffs 
daim  for  a  oontraetllBtriBail  is  fact,  simBar^ 
1y  dooms  any  est«g^  <tii'^8eny  that  G3A 
aecq>ted  the  Oty^  ejfe^«rfhat  a  eurtraet 
othtfwise  existed  baaed  isi  his  letter  ahd 
other  re;»-eseiitat)ou  of  nmSar  effedt 
ILg.,  Pnatex,  lac,  8  a.(X  at  879;  see 
Paeifk  Gas  A  Sleetrk  Co.,  8  (3LCt  at  34»- 
841.  la  JfaiiJoadiuv-ilMaaa^MoentiUBoeJ- 
atM^  fac  r.  Uaittd  States^  196  Ct.a  «86. 
«85, 461  P2a  1299. 1802  (1972).  reSed  <»  ^ 
plaint,  the  eontraetii^  offioer  was  uifho- 
riaed  ex|R'easiy  to  bind  the  GovemmeBl  Id 
the  nten&B*  that  pUntiff  mi^t  to  bind  |t 

.  As  to  the  oth»  lef  of  the  estc^spel  daim 
<m  the  1826^000  DPP>-^  miar^lMreaeatar 
tioBS  fitmoerpiaf  OBgoMff  proceniQg^-de- 
fendaat  haa  ^oooeded  thai  the  npr^seatar 
ttons  wflo?  aothorawL  As  to  the  estoppel 
baaed  va  Barrows', iBstmetion  not  tp  pro- 
ceed oa  the  Il,f7fi>.0e0  OPP.  <kf endaat  has 
failed  to  addaee  a^y  evideaoe  tfasit  the  ia- 
atraetinA :  waa  aoaifthorisBd.**!  Al^wngh 
Bbitows  was  aot  aaaMrised  ta  •oeqpt  «r 
rojeet  ap  OPP.  ba  had  iaiplied  a^th()r^^r  to 
gb«  the  (%  instnictkiaa  r^farffiog  the  f 01^ 


•  ►.-^^; 


malities  and  paperwork  involved  in  eooehid> 
iag  the  traasaetioa.  Such  authority  was 
inherent  in  his  job  as  the  agent  raspoastMe 
for  processing  ^  transaction.  The  aatbor* 
ity  question  evaporates  because  Brotrin  aad 
Kallaur,  Burrows'  sopehort,  detenniaed  to 
prass  forward  with  the  |926XXn  OPP  whn 
they  learned  why  the  $1^.000  OPP  had 
been  smt,  aad  Bnwks  iaforaied  the  Cl^af 
tUsdedaioa.  Theaa officiala were aathflria- 
ed,  at  a  mimmam,  to  sponsor  <as  oppoaadto 
accept)  aa  On*.  eves  ooe  flawed  fef  «B 
expired  appraisal  '  ,    . 

[g]  Poor  additional  ekmeata  are 
sary  for  equitaUe  estoppel:  (1)  The  p«rty 
to  be  estopped  most  know  tbe  facts;  ^  hf 
mast  intend  that  his  eondact  shall  be  a«M4 
on  or  BMist  10  act  that  the  party  amadkfit 
the  est<^;)pd  has  »  right  to  believe  it  il  fo 
iateaded;  18)  the  latter  most  be  igBora#«r 
the  true  facts;  and  (4)  he  most  n^  oa.  thf 
former's  oMtdoet  to  his  iiqary.sfioeco  is- 
dtistnes,  /oc,  202  Cta  at  1016. 486  FM^ 
667.  The  seopnd  dement  is  sometiBiea^axr 
pressed  as  a  requirenMat  thai  the  jMut^' 
aaaerting  estoppd  have  chaii^gwl  hiB'pafition 
in  reliaeoe  oo  the  conduct  cr  acquleaeeape 
of  joversment  officer*,  see  JbtaseJ/  Cag», 
210  Cta  at  614,  687  P^  at  486, 4r. ham 
had  a  reasoaable  right  to  a4  la  reBaaee  |i» 
defendant's  aetioDS  or  inactioaa.  VaiS»d 
SUtm  f.  GeotgU-Padfk  Ca»  421  F2A  A^ 
98  (9th  C^.1970);  £meoo  JmfustiiaB,  fi^ 
202  Cta.  at  1017,  486  PJSa  a|  «^  .    . 

Aa  inqvozy  'tbsi^ofe  ipaft  he  .a^de' 
wbetho'  plaiatiff.  haviag  ^W?i  (he  ra^f^ 
dte  authmnty,  satisfies  the  dQ)0t  four  hk 
quireraents  to  perfect  an  estoppel  as  to  4|> 
ther  the  $926,000  or  $lMfiOO  OFF.     :  ;: 

With  respect  to  the  I9e6/n0  OPP/tha 
CSty  haa  faSed  to  ^w  that  it  aeteii  tp^to 
iaju/y  baaed  oa  the  representationa  4^ 
Brooks  and  Burrows  that  the  OPP  vaf  )i|a- 
ing  prooessad.  Tha  Qty,  as  the  partyjqr-, 
juQg  eatoppel,  moat  show  that  it  rsaarwniaMy 
reUed^  the  rej^caeatatiaaa  to  ita  ^itH- 
meat  in  order  to  aatialV  ^  f^w^^leo^  , 

Brooks/Bwnrows  niptesenrsHwis  that  tiw  OTP 
tto^^tat  CBMMan 

f  tt>  b#  SdHWeaBy  4Brtt  wMiwjf 

i'idhr«typ.i 
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'l«»r- 


,.t  »<><' 


3ecauM  «ity  oHidak  w«i9  idvitfomed 
that  the  ott«r  WM  being  praoeawd.  tlw  OMar 
uguas  that  H  («rf cited  the  opportanhiy  to 
tdepbone  the  GSA  officiate  wd  have  the 
proceaiog  of  the  OFF  pnt  bade  m  tntk 
before  the  iint  appraini  eqnai  ia  4bU- 
December  197»  «r  ta  faiititiitr«  ^avA 
oader  the  AdnSiuitratm  fxoeaiam  At^-i 
VAJC.  %  «SI  at  aaq.  <»Mk  t»  Tafrire  «ha 
Q8A  to  act  iwthia  a  tuaeooible  Him. '  He 
City  ateo  daintt  to«  eT  the  weaf  Its  |e2;6M 
earnest  money  d^KMit,  ae  ««0  ae  thrtat 
oi^rtani^  to  purcfaaae  at  lUCt/MX),  «t  a 
conseqneDoe  ^  4tfendai»%  »qOTi(E<itetip. 

The  fint  two  aBeged  dettineBtal 
qfoeneei  M^  q>eedattva.''"fl!vn 
atyiteado^  tet  the  Olty  ^oold  hava  prodAit 
OSA  or  eeeoNd  Jadieiii]  Tattaf  throagh  ligd 
action  before  the  apprakifl  aKpiMtainRi^ 
tioB  te  iavfted  he  lo-tta  0P1>%'tMC'li«to 
eongrearfahdifevtewfMiMia.  41»(««M>1e 
ivplete  <*»!  X3SA  affieUf"beit  |MMbs 
that  «D^;reeaioBal  review  H^Med  toq'*^«iP- 
reat  appraisal  would  be  a  anere  fbiinaBty. 
Tteae  opinio^  qoalify  MMfthfradBuanote 
«dr  >i^  bpMone  flaugwarioiuff  aeflfti 
iB  fUi  ^M^'aiiBply  1b  iM  eapiMe'Wpndae- 
tien/eveB  if  U  (BooH  lie  ihow^  Ibft^epft- 
gitaBltts  acted  habituany  la  a'fiert^  (ato^ 
ion:  thfc'How  1Uportit«*f  deiw*&^ 
that  (/ODgreaB  does  not  i3wi|^  deeoiHaiErait 

As  to  &  192^  ear)ie«t  moB^  depoat, 
Xusseff  CkMTx'  itvee  «A%''a)ii&K  to  jjlli^ 
tiff  nsan&ii:  the  de^  IktAMJOiiiM- 

#aB  r^$Q8idii«d  th*t  tlie  #ir^|^^ 
forward*  See  210  (XQ.  aim  «W  FJM 
.  m  48&  Defeodfeat  Mijdine  tbri(  tlM  O^ 
Imteted.  ifter  'learBiii^  "tl^^  fiiia  Hff  ^4he 
|998j00O  :^  lB'Nd«^ificr  ^  t}it  1)» 
dtter  i^^  diit  figure  isAiiSiM  tb'^  he  eoh- 
d|dei«a  ABd  ^MMfore  elioald  Ifit^^liedrd 

it,ii„,i 

■WW?*? 


UM  of  this  eum  ie  not  «0Dridflre4  •->detri> 
mrat  because  an  earnest  nMDqr.4cpP*it  ian- 
pUee  by .  )ts  purpose  anoertaia^  «•  to 
whether  there  will  be  *  contract  i^tA-jwd 
acQipUDoe  of  the  coaeomitaat  n^^t|Mt>o«» 
may  lose  the  ose  of  one's  mone|f.  ..-.-f-v,^::^ 
;  FiaaBy.  Joss  oC  "»  goo4  laece  oC^NiriapsB" 
^oca  aqi  eonsOtute   detriine««W .  JtepeU 

csmp,  no  Cba  •iai,Jm  t^  #  {^ 

The  O^sppaiently  contends  Wj^^m 
oir  the^o(e.2^y„orable  ooatraet  ailUMOO 
coQstitates  ctetrimeat  on  that  di^^^!^ 

daim  lute  for  the  pJsnicJiwMonk^  ^  _:,. 

Tla  most  of  ttes  cases  at«4  tgr.  I^^ 
parties  ioeucred  consideiable  ^e9«is^,^«|ct- 
iag  is  rdianoe  oa  goverameat  oQpd^.' See 
anmdAveaaeUaodtyit  Trnk^r.^lilit 
md  States  fiBl  F^  746  {Fed.qir,|9(t^:gn. 
creased  vages  paid  to  «]ppiWfc*ife^!W»- 
tnotsr);  Vm^  SftaUf  k  Ce^rslNhw^ 
P^mf^  W  (pUiatiff  te«wv^  Jpieat 
lai^<<yniC  ("  GoTemmctfs  ibgnftw^ffiMt 
«j^  dtaha  thereto):  ^Ifenpfctftf  J^ptfiMui/ 
fisnk  r.  t^oited  5t«iM^  6»  FiSd  lUXCUl 
1962)  ^>ank  financed  sal^  «f  %(9>  ^ 
iQ^pvemmeat,  raying  -m.  bvcyt.-  basfiag 
nassed'Sovenunettt  iaqwction)^  J&skvOv/b> 
%f^  Jaa,  »2  Ct^4806,,^^^|w 

9ipp  .^^ndrr.  iBontracts  filJ^xGovia^cat); 
Iba^  tb9.  r.  I^iftad  5tate%  1»  ^M 

conad  « JP«^ngiag  5gaipn);^,^||!?|j^ 
iSovf^niment):  tf«a/o«fiiv  A  1i|ny»mri»t 
^aoosies,  J]^  y.  tfaitwf  StaieOl 
628. 461  F^  1299  (same  as  Eumt 
%D  'P^'Em  Uoee  v:  VSiai 

tfca«»r»iFwiw){i968)_  . 

«intniet%(iterad  into  fa'teliiacg^^otwa-, 
mnif^  previboB  iadus&n  ef  aiittF^ctetlBels  j 
ts  «toen  profit  ealoilatiOBs  tiidd^  qpfasidy 
oiMitr*te  «1th  GovemradiQ:~'Bftatt  Bftot- 
j^ ft  ttudt Co.'v.  Un^ei 8tJie»^4m 0l<3L 
n,  m  rJSmp&.  757,  ««:  lfeaillfa|  fti-^A 
896,12  SuCt  «0,  96  L-Bd.  689  tDflf^^ltea. 
«a6l¥«fortnad  fBUyM*  *^  f^*  '^'^^^^^ 
^^^rte^  aourf*eofi2hideB 
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.1        -     ^-     CteMSCLOLtn  (MMQ 

lott  OM  of  the  MUTiMl     for  a  nhiutiagjor  u  amendiiMiit  of  tbt 


ffr. 


;?'i^'f^' 


•ad  bM|iue  the 

MODoy  dftposit  and  the  )om  of  tht  oostnet 
do  not  ooBftitute  tuf fident  detriment  in  ikm 
dreumitAnow  of  thii  cue.  The  Otty  thai*- 
fw«  cannot  lucoeed  on  Ha  okina  loraqiiij^ 
Ueeatoppel.  ,.  ^  ^v,.^' 

CONCLUSION  "^:^'"-^ 
Defendant's  motion  for  aummary  judg- 
ment on  the  existence  of  an  expreai  oon> 
tract  it  granted,  but  it  moot;  pUdntjfTi 
motkm  for  saiimarf  fndgment  baaed  oa 
eatoppd  b  denied,  and  drfeadasCt  eroaa^ 
motioB  ia  granted,  Mt  b  moot  Flaintiffi 
oral  BOtk>D  for  uxmntMrj  jiidgtMnt  baiod 
OB  a  eontract  imfdiad  In  faet  k  granted,liiitf 
the  Getk  of  the  CoQit  Aall  etrter  jodgmaM 
for  plaintiff  in  the  araoimt  «f  fST^lOOO.* 

IT  IS  80  ORDERED.  ;,   '      V^ 

Coeta  to  the  preTaiUi^  jiar^/T  .^  >;^,;.   .^4, 

On  Motion  For 

NETTESHEIM,  Judge. 

?arBai&t  to  RUSCC  69(aXl). '(•)',  liefend-; 
ant  ha*  moved,  over  pUuntiffs  ot^e^fio^' 
..:■*.''  '■  ■.  ;  ■  .  ■  "- 
a  coBsemicooc  of  tlie 
>Uthou|b  MUutoohas 
'«e  the  ^cts,  flalntiffii 
I  m  tam^btttum  on  «rUcb  09  hat 
Jived  lor  SO  iMra,  Tte  Oty  olUmaMBr  fflft^ 
only  «  proipecttve  yqniitrtnn  As  ulioai^.tar 
Ae  caaes  dteuned  la  die  text,  tlw  Cburt  oT 
"Oafna  adopted  a  aaere  ■trtatn*  iiuflaiwd  tbr 

Jtaeffbouod.    Saen««ta«,2a.Q(,«(J^x^ 

M.  inaiaUfrB  aobi  for'initeftk  tt^WeirOttf 

af  a8^s«.  4  wm^omxi.  ^m  AmM» 

O-Ct  140.  145  Tim)  ^SrhsSHBtL  I.)  jb% 
fac  enek).  itfapeif  dbdiMS^  No.  13^)428  <Fad? 
.-Or.  S^a.  «T,  -nOOt.   -•«  i-  ■■;^->-J-i«'- :  "..•« '.-<i<^- 

<■    ©j.-^i-i.^f.*  A'oi,'-    >«"!'."•-;    ►t^-;'.H."'fcr>  j-r^ 

ML  ^  to  amandad  oomphJnt.  the  Oty  ad  at 
Mk>far  atttofwort'  feoa.  Atthoogh  tUa-Ooiiit 
doaaoot  totaad  to  fomdoat  platadff  homai^- 

■««  B  appHcattea  pannaat  ta  3»  4JjbC. 

:,4  MiaW  (Smiv.  V. 

:  ilff  qiiiltftia.  rtn  ~ 

'  Ihat  tkaOavaRuaHtl 
laaaooaMt  la  ll#aMD(  aB  flfaa 

>.aaa.«)n»«,  £WM  51taioa  IW^JdiiaC^  ON) 


Buuilfeat 


jodgment  entered  on  October  ft,  1988,  opon 
tUa  eoort'a  opinion  granttng  itmtntry  }u4l^ 
«Mnt  in  favor  of  plaintiff  bftaii  dn  ^ieott^ 
tract  impfiaTIn  ftet  for  tKft'  ^dMbaaa  tf 

I  tltfendant  oontaiada  that  jthf  eavt  fowsd 
as  iaqttiad  in  fa«|t  aontrMt  ^iMfii  «oiie  in 
fact  eaahl  exiat;  that  tha  «a«tffcioiiiid.« 
eoBrtitattoaa]  impedimeat  to  lie  iaila^  the 
real  property  when  the  aoHtJbad  ae  oeea- 
aioa  to  reaoh  the  ioaoe^nd  jriMsia  aiqrcaaa 
aa  aoch  iavedhneot  edited;  aad  thatthe 
eamt  rated  en  iaroeawUdi  thapaitiea  vara 
aare^  gi^aa'^aa.'  opportaaf^'^-krief  -  aad 
airidt  -have  fiurwraa^teg  liqiBeatktaa. 
LcMly,  deftedaal  reqaeata  iBoeoarfderafioa 
af  th<  awaid  «f  «oM  UfytiSMtt.Ttm 
Odrd  aad  foorft'prihta  pi<llHiiaj^=were^ 
draoeed  ia  the  ooort'i  order  of  Ntfoanaliilr  2, 
net,  iN^ueh,  Inter  afi^  alh^d  MiaidBat  i« 
fOe  tto  Rate  n  motioa  <tat^1taiB>   "^*'^' 

OOitft 


<' 


In  caaei  sDch  as  tlie  <me  at  I 
ha|>^^an.di?;Kted  b^  ita  jvodaoeeapr  oourt 
"^  coaler  motions  |or  rctairiBg^,with  ez- 

k  t>e(iendatt  dafans  that  k  «ia  W  given  an 
fippurtunlty  to  brief  the  coMUtotioaai  iaaoe  ba- 
|oce  ^ectsioa  (defendaat  pnvioii^  had  totaCed 
Oe  iMue  cf  >  comract  incited  Jp  fMt)-  ^1a 

'iOeMta/JgacfrirOa  r  IMMf  AailltlWblltX 

^t,  uf-n,  4>B  rjd  ISO,  uati^tw^'fBn 

;  banc  per  CMdaa^  Jtae  < 

.  Wbereanewudi 

(be  ttrat  tfnw  in  the  oosftt  >[||||ilMa  0^  Ihefa 

dwktod,  a  petMoo  for  lacofiwKfatfaa  (er 

'-'  ^ar-ivhore  a  partyadveira^iftfeM  VlM ' 
^:t^agf  a-  docMrtu  ■oanho'  tawa->ao  Wd'^fiir 

caie.  has  had  a  fair  rhfHf  to.aceaait  tta 
"^^eKoT^iUMV^ 

.awfBcMat  cBwae  to  Its  faflSoff,  a.domaad  for 

*^  poatHdadsian xaiiaf  wQLofaia^  b^nttasted. 
^,  ^ttintat  out  apectfloally^ikaqrJswe  or 
-  -;^g*  <«»>•  /■'ffd  *ff.»yw-  *«■  «be ' 

^;«-pfifi»adiitd)t  -tf  4lie  amdaa  «nt.-rapaaud  or 
luuiminaati  iA:f«rcy' 
ca^.MtiaBnuM  4key 
^  Ma  9ealtkio.ea  that 


.aal^  afkor  brteAqi 


~",^'  ■  n 
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oeptional  care."  Curler  v.  United  Stcto, 
207  CtCl.  816, 81&,  618  YM  1190  (1975)  (per 
curiam)  (dting  Geoenl  EiecUie  Co.  v.  Vaitr 
tfd  SUtea.  189  OlQL  116. 117, 416  fM  VB30, 
1821  (1969)  (eB  bane  per  cnriain)).  Two 
ancient  cases  establish  the  tenor  fof  jexam- 
ining  a  Rule  69  motion  based  ofi  alleged 
legal  «Tor,  as  in  tins  ease.  The  Court  of 
Claims  statad  in  JtoeHle  v.  Distnct  of  Cotum- 
bm,  IS  Cta  289,  290  (1888),  dd  a  mo6on 
for  a  new  trial: 

The  reargument  of  caaes  cannot  be  per- 
mitted upon  the  scrie  ground  that  one  side 
or  the  other  is  dissatisfied  with  the  ooo- 
dusions  readied  by  the  ooort,  otherwiae 
the  losing  party  would  gMierally,  if  not 
always,  try  his  ease  a  second  time,  aad 
litigation  would  be  onneeeaaarily  pro- 
longed, with  no  mere  satisfactory  resuHa, 
as  there  would  still  be  a  loaiQg  party  in 
.    the  end.  ;  -      .  -« 

The  court  in  Bodte  referred  to  Ca&oiuk  9. 
United  States  U  (XCL  198  (1878),  v  to  the 
circumstanoes  for  granting  a  motion  for 
new  trial: 

[W)e  apprehend  that  he  [oounseTj  imag- 
ines that  our  dedston  was  made,  not  un- 
der a  mistake  of  fact,  but  under  a  mis- 
take of  law.  When  sudi  a  mistake  ap- 
pears in  Ute  reterd,  %  party  may  take 
advantage  (tf  H  on  i^)peal,  wbm  the  case 
.is  appealable;  but  when  it  does  not  a|>- 
pear  la  the  record,  his  reiaedy  liee  in  a 
motion  for  review. 
14Ct.aatl98.  1        \^^. 

EssMitially,  i^iendaat  argues  that  the 
eeurt  erred  aa  a  matter  of  law  with  reapeet 
to  the  eoratitetional  isBue  and  as  to  the 
\egal  eondusions  drawn  based  on  thip  evi- 
dence of  record  with  req>eette  (he  constitu- 
tional and  eontra^  issoea.  Were  tfaja  c^her 
than  a  ekae  wherein  defendpi^  mas  Ikave 

slso  ask.  tf  he  deOni,  for  leave  to  fDe  a 
poet-arg«Jment  mesaonundum.  or  promistiy  af- 
ter the  arguenat  be  can  fOe  a  motloa  tor 
leave  to  present'  Mcli  a  nMinaniaduta.  V 
•ucfa  a  new  soiiieet  li  deaitrbttMigM  Mo  the* 
cast  bfir  queatioas  ftom  the  bod  at  tliit  argu- 
aMBt.it  4b  not  prober  praettce  t«  WaM  «ntil 
«flar  tte  rtiirtilip    Ite  60urr4iaa«  rijpa  to 


miapercfiivad  its  opportunity  to  Jiriaf  tk/a 
eoostitotitnal  issue  prior  to  dedsioB,  sea 
aoprs  note  1,  the  motioa  would  be  denied 
summarily  because  Hla  direded  aolely  to 
legal  iasuaa  In  tJ»e  reewA  '    /^  •  "  '    " 

Each  of  defendant's  arguments  has-been 
considered  with  great  pare  bjr  the  cotut, 
deprived  as  it  is  ^  plaintifrs  oommeots  on 
the  new  and  revised  amnBenta  let  for^  in 
defendants  reply.        ■  J^:^  ':      "■[  '.  "^: 

With  reelect  to  thaooos^todmial  issue, 
defendant  arguea  that  ttie  statute  in  qiMa- 
tioB  is  a  "report  and  Jsra^"  ptovisioB  and 
doea  not  tear  the  stigmatiBng  v«to  prim- 
noa  that  would  rend^Jt.  jUMDostitBtiona) 
0B.iia  face  under  the  Soprvqa  Court'i  ded* 
dos  in  INS  v.  CbadbM,  w-  ^JA  -r-—,  MS 
set  2764,  77  L.Ed.2d ^\ll^).   IM*wl- 1 
aot  eontoads,  "The  deiur  pnri>oae  . . .  (of  ] 
the  sUtuto]  is  to  pennft'flM'i4iprqpri«t» 
committees  to  prqiare  «^  necessary  l«p>- 1 
lation  to  govern  the  (itisfiaaX  and  to  attempt 
to  enact  that  le^sla^tf  bf  Aoaafitutional  \ 
nieans— through    bicameral   paawf^  'and  . 
presentment . , . .  %,lD<rf;ji  B^  f^,  gj^_#ee  j 

Putting  aside  the  fact,  that  the  imf^l 
menting  regulation  stipulates  that  a  pro- 
posed sale  may  be  coosuipnatad  if  it  is  not 
disapproved,  a  key  praUeii  with  defcad- 
«nf  s  view  is  that  it  has  not  been  diared  by 
Congress.  The  l^gisiMive  history  refefred 
to  in.  the  courts  optnkp  irfisQals  ,tha^ -<be 
awwrsight  sobooasmittoe  otifiMs  the  review 
procedure  to  registtf-NbtjeetioB-to  a  pft>- 
posed  ni«:oti»ted  sale jdT  pvblie  prppcrtjr 
While  it  »4rue  Wtiflw  kgiiiatiiee  history 
contains  an  anertioB,  citod  to  by  dtfeadaat, 
tiuit  tihe  review^  prpo^ttai^'  W  i^>ieen 
peroeivad  by  Coogre^lfii.iDonftqF^ 
vice,  the  language  is  ai  adds  with  IhsfMVi- 
ous  discussion  of  the  maanr  inatanees  bj 

Mthodgb  the  court  «■««  tha^vties  n6tite  ia| 
Mdvanoe  of  oral  argiooaat  id' bt  prefMifs*  ta 
addreu  tha  oaastttvteoii  iHHe,  ao  <lhal^tha| 
'taKie  was  oat  "-faiasd  tty  «Mries  iM^  th* 
banih,*  the  court  la#m'ibat'detaas»«oiilMl 
nay  not  have  raaiiaerthal  the  p^B^rftumoiC 
aafloa  antMad  it  ao  laic  torlsiwa  t»  MstaMSj 
lo  the  ead  8f  crBaWHf^-^ai  racord>0» 


toorigkML) 


.^■^.xuyy^x.  t«9r-^fi*'-  !<J  t-iAs  vSk;- 
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vbteh  the  MboommittM  u^flisad  Um  revfow 
period  to  itop  propoeed  ulet.  InYmet,  the 
language,  quoted  ia  the  opinion,  deeeribee 
the  overught  •uboommittee's  function  m  a 
^loal  one  "of  geiMral  review  and  of  r^ifter- 
iag  obijection  when  it  leenu  i^parent  th*t 
the  (Mvpoeed  sale  ii  not  in  the  heat  intereit 
«f  the  GovernnMnt"  City  of  AlexModria  r. 
Valted  Ststm,  8  a.Ct  667  at  676  a.  10 
(1988). 

The  bffialative  history  reveab  that  Con- 
greas  did  not  adopt  a  80-day  advaaoe  ootiee 
nquiremeoi,  or  «  prior  approval  T0««dn> 
flaent,  bseauie  the  General  Servieea  Adnua* 
iatratton  (the  't>SA'^  had  been  oooperative 
ia  agreeiaf  to  nora  time  whan  required. 
The  ezplftnatory  ■tatemaat  was  ratafaiedin 
the  etareot  statute  beeauae  it  afforded  Cq^- 
greas  an  adequate  opptHrtuaity  far  review, 
including  ci^ieiing  to  a  fropoeei  sale.-  The 
i^:iriative  history  therefore  does  not  sup- 
port defandaot's  eontentkm  that  Gongreas. 
Itaelf  «nvisioned  the  review  period  •»  enab- 
fing  Oongreaa  to  enact  reqwnsive  or  eorrao- 
tive  legislation.  Although  the  statute  may 
be  fadally  inoffensive,  in  eoQJunetioB  wKh 
the  regulation  and  congressional  and  agen- 
cy practice,  a  de  /aeto  practice  of  eongrea- 
lional  veto  of  propoeed  sales  is  praaent 

Defendant  also  contends  that,  assuming 
-arguendo  the  unconstitutionality  of  the 
•tatute,  regul^ion,  and  oongresrional  and 
agency  practice  with  respect  to  these  pro- 
posed salea,  no  oontract  could  liave  been 
formed  beeauae  the  -acting  admimstrator 
lacked  authority  to  i4>pro¥e  acceptance,  be^ 
cause  he  did  not  aH>rove  aooeptanoe,  be- 
eauae hb  aniroval  was  not  communicated 
to  iriaiBtiff  {bat  $ee.  Tbomson  v.  Uahed 
Sftea,  VU  Ota  180.  867  ¥3i  «B8  (1966)), 
and  because  the  offer  fietated  a  manner 
of  aeoeptanoe — ^in  writing— whidi  <>bvioady 
did  not  occur  ifl  the  dreumstaneea  of  tUs 
«Me.  Defendant  iirgues  that  the  aieting 
admimstrator  bdied  authority  to  waive  the 
lequiremeat  tf  appraisal  based  «a  fair  mai^ 
kat  vataa  «t  the  lime  the  propoaad  aale^Ma 
^laiismhted  to  Cbngraas.  It  MM  be  ra- 
iDambered.  howefvar,  that  Oia^ntate  daM 
»ot  prweriba  the  atage  of -tta  eoatrartteg 
ptiecas  at  whkh  fair  marirat  nihtt  moat  ba 
4et«rmiBed;  abr  does  the  reguMoa.'  Ob^ 


the  internal  procedure,  dtad  (a  the  eoittt's 
opinion,  requires  the  mpfnkti  to  be  currant 
as  of  the  time  of  submission  of  the  explaaa-  - 
tory  statement  On  advice  of  ageaqr  co«b- 
sel.  the  acting  ftdmiailtratflr  detMrainad 
that  this  interna]  guid^HilC  0Mld  and  should 
be  waived.  --*'"  -" 

[10]  Defendant's  mnaintqg  aigumeats 
devolve  to  the  theory  that  an  unlawful  eoii> 
dition  precedent  to  ootitraet  fonttatioB  eaa 
have  l^al  effect  The  veto  resuhiag  fimn 
the  sUtute,  r^ulatioB,  and  po^iee  in,tUs 
ease*  loN^taded  the  aet  that  would  have 
resulted  in  yocefftaabe,  lU.,  a*  oootraet 
signed  on  jbehalf  of  the  OSA^  ,.T1ia  partj 
who  seeks  to  iavaSl  itself  of  Oa  onlawfid 
condition  [moedeBt,  Sefei^daat  would  ^ . 
gue,  thus  can  elude  contract  farmatioa  tgr^ 
relying  on  the  non-ooeurreoee  of  sobM^ittaai  ^ 
st^,  sndi  as  manif esta&m  of  MBOt  fh  fha 
mann^  fietated  by  the  tiitttror,  i^ddi  lUjIl 
not  occur  dmply  beosoke  fte  ttalawful  eab- 
ditlon  precedent  Intervened. '  Def^nd^iii^ 
argument  would  chfi  for  an  fflogieal  reifM 
and  is  contrary  to  baik  CMtract  ptiadfitiii. 
See  I.  Calamari  ft  I  PerfDo,  tbe  lair  if 

coobwdf  1 11-81  m^ivnr^—*''^'!^ 

^1,13]  FlnaDy.  def endaai  argnca  1^ 
the  Government  am  avaB  itself  Of  the  law 
of  the  staU  of  Viiginia  w^th  respect  to  the 
statute  of  frauds.  Examination  «f  that 
law,  however,  is  foreclosed  to  tlus  court  hgr 
PetuhObh  Steel  Corp.  r.  Umted  Stafai^19| 
Ota  1064.  1088-60.  m  WM  IM*.  MB 
(196&X  iB  v^aA  the  Court  4(t  OffaM  Mi 
that  federal  pontraeU  «eed  aptr  be  fa  Wlftr 
tag.  This  ease  is  bindHng  prepedeat  under 
General  Order  No.  %  1  CtCt^  ftdfe  111 
(062).  Even  asBondi^,  hamHtit;  ^  thfi^ 
eourt  eoold  T^examhe  FBtfthOUt^  ii^-A*' 
ftadiat  wg«i.  aiid  that  ttis  cmM  #Mf  Yft 
aooehide  tiial  t  ^^niOogirm  ^ntjiOnii*^ 
saffi«SeBt  writing  to  ibemonKEae  tte  t«f«ii 
of  the  sfte  «f  had  teisti  %  the  adOnig 
admiidstratflr's  Mareh  IB,  UBl  ttemath 
dura  £rectii«  the  preparatioa  of  aa  ezpia» 
atory  st*tement  to^J^p?^,^  C^:- 


>— y? 

<m  the  foregoing,  ■■  t  n'. 
rriS  ORDERED,  M  follbws: 
liefendant's  motion  for  rehearing  or  to  B 
amaad  judgment  is  denied. 
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MEMORANDUM  ON  CROSS-MOTIONS  FOR  SUMMARY  JUDGMENT 

Defenc^ant  is  under  a  preliminary  injunction,  entered  against 
his  predecessor,  which  restrains  him  from  issuing  leases  to 
certain  coal  lands  in  Montana  and  North  Dakota,  pending  decisions 
on  cross-motions  for  summary  judgment .2.'   Those  motions  are  now 
before  the  Court. 

One  of  the  plaintiffs.  Chairman  Udall  of  the  House  Interior 
and  Insular  Affairs  Committee,  suggests  that  the  controversy  is 
mooted  by  recent  legislation  which  bars  further  lease  sales  in 
the  area  subject  to  the  preliminary  injunction  until  90  days 
after  Congress  receives  the  report  of  the  so-called  Linowes 
Commission.   Pub.  L.  No.  98-146,  §  108,  November  4,  1983. 
Indeed,  Chairman  Udall  suggests  that  his  very  standing  to  sue  was 
based  on  his  statutory  right  to  have  the  Secretary  stay 
implementation  of  the  lease  offers  until  Congnss  could  have  an 
opportunity  to  act.   Chairman  Udall 's  Suggest!  n  of  Mootness  and 
Opposition  to  Defendant's  Motion  for  Summary  Judgment  at  3  n.2. 
Zn  the  alternative  Chairman  Udall  urges  the  Court  to  hold  this 
case  until  the  so-called  moratorium  expires  or  Congress  enacts 
some  other  law  on  the  subject.   Plaintiffs  National  Wildlife 
Federation  and  The  Wilderness  Society  join  in  the  request  for  a 
stay  but  do  not  support  the  suggestion  that  the  controversy  is 
moot. 


« 


U      See  National  wildlife  Federation  v.  Watt,  571  F.  Supp.  1145 
(D.D.C.  1983)  (granting  preliminary  injunction). 
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Defendant,  however,  vigorously  challenges  the  suggestion  of 
mootness  and  presses  for  decision  on  the  merits.   Defendant 
points  out  that  the  House  Conunittee  has  not  rescinded  the 
withdrawal  ordered  by  its  Resolution  adopted  pursuant  to  section 
204(e)  of  the  Federal  Land  Policy  and  Management  Act  of  1976,  43 
U.S.C.  §  1714(e),  and  that  the  injunction  sought  by  plaintiffs 
would  enforce  what  is  in  effect  a  moratorium  for  up  to  three 
years.—'   In  contrast,  the  moratorium  recently  legislated  in 
anticipation  of  the  Commission's  report  will  expire  in  a  few 
months  at  the  latest.   Moreover,  defendant  has  made  no  commitment 
which  would  eliminate  the  prospect  of  a  continuing  violation  of 
the  Resolution  once  the  latter  moratorium  expires.   Therefore, 
neither  "interim  relief  or  events  have  completely  and  irrevocably 
eradicated  the  effects  of  the  alleged  violation."   County  of  Los 

Angeles  v.  Davis,  440  U.S.  625,  631  (l''7<»).   The  possibility  that 
the  Committee  may  rescind  the  Resolution  or  that  Congress  may 
pass  a  new  law  which  could  moot  the  controversy  is  necessarily 
speculative.   Compare  Iron  Arrow  Honor  Society  v.  Heckler,  104  S. 
Ct.  373  (1983).   Accordingly,  the  suggestion  of  mootness  must  be 
rejected. 

The  plaintiffs'  suggestion  that  the  Court  stay  the  action 
pending  the  report  of  the  Commission  and  further  action  by 
Congress  in  order  to  avoid  decision  on  the  constitutionality  of 
an  Act  of  Congress  has  considerable  appeal.—'   But  the  Court  is 
persuaded  that  it  is  not  necessary  to  reach  "the  nerve-center 
Constitutional  questions."   See  Chairman  Udall's  Suggestion  of    i 
Mootness  at  4.   The  solution  more  fully  described  below  will 
require  the^  Secretary  to  honor  his  own  regulation  unless  and 


— '   At  a  hearing  on  the  pending  motions  on  Dec.  16,  1983,  counsel 
for  Chairman  Udall  indicated  that  the  Committee  was  unlikely  to 
meet  before  Congress  reconvenes  on  Jan.  23,  1984,  so  that  the 
Resolution  could  not  be  reconsidered  before  that  time.   There  was 
a  hint,  but  no  commitment,  that  the  Committee  would  withdraw  the 
Resolution. 

— '   Defendant  vigorously  urges  that  section  204(e)  is  unconsti- 
tutional, so  that  continuing  the  preliminary  injunction  in  force 
pending  congressional  action  is  to  continue  an  invalid  order. 
But  defendant  overlooks  the  fact  that  the  preliminary  injunction 
has  been  reviewable  by  appeal  since  it  was  expeditiously  entered 
on  Sept.  28,  1983,  just  so  defendant  could  seek  appellate  review. 
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until  he  has  rescinded  or  amended  it  after  an  appropriate 
rulemaking  proceeding,  or  until  the  Committee  has  vacated  its 
Resolution,  and  therefore  does  not  require  a  judicial  decision  on 
the  constitutional  issue,  at  least  until  the  rulemaking  process 
is  complete. 

For  these  reasons  the  Court  has  proceeded  to  a  decision  on 
the  merits  after  carefully  considering  the  briefs  filed  by  the 
parties  on  the  merits  and  the  additional  oral  argument.   This 
decision  is  based  substantially  on  the  rationale  for  the  decision 
granting  the  plaintiffs'  motion  fo:  preliminary  injunction  and 
more  fully  stated  in  the  Memorandur  with  Respect  to  Preliminary 
Injunction,  National  Wildlife  Federation  v.  Watt,  571  F.  Supp.  at 
1156-58. 

Defendant  persists  in  his  predecessor's  claim  that  he  was  not 
required  to  conduct  a  rulemaking  before  deciding  whether  the 
Chadha  ^^   decision  invalidated  section  204(e)  and  the  parallel 
regulation  adopted  to  implement  that  statute,  43  C.F.R.  § 
2310.5.   He  invokes  in  support  of  this  position  a  Supreme  Court 
decision  holding  that  the  National  Labor  Relations  Board  (NLRB) 
had  a  discretionary  choice  between  ad  hoc  litigation  and 
rulemaking  as  a  means  of  determining  whether  particular  employees 
were  "managerial  employees"  within  the  meaning  of  the  National 
Labor  Relations  Act  as  interpreted  by  the  Supreme  Court.  NLRB  v. 
Bell  Aerospace  Co..  41fi  U.S.  267,  291-93  (1974).   The  defendant 
concedes  that  if  in  the  present  case  the  Secretary  had  chosen  to 
rescind  the  regulation,  informal  rulemaking  would  have  been 
required.   Statement  of  Points  and  Authorities  in  Support  of 
Defendant's  Motion  for  Summary  Judgment  at  30  n.6.   Here, 
however,  the  argument  is  that  such  a  requirement  applies  only 
with  respect  to  "validly  prescribed"  regulations.   See  Service  v. 
Dulles,  354  U.S.  363.  372  (1957).   Since  this  regulation  was 
prescribed  in  deference  to  a  provision  of  section  204(e),  which 
the  Secretary  has  determined  to  be  invalidated  by  Chadha,  it  is, 
according  to  the  Secretary,  not  "validly  prescribed"  and  is  a 


Ll      INS  V.  Chadha.  103  S.  Ct.  2764  (1983), 
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proper  subject  pf  rejection  by  Viir  "en  an  ari   hoc  bi  jis." 
Defendant's  Statement  at  34. 

Defendant's  claim  cannot  withstand  the  cold  light  of  the 
language  of  the  Administrative  Procedure  Act  (APA)  or  the  rising 
number  of  appellate  decisions  condemning  ad  hoc  actions  by 
Department  heads  who  fail  to  apply  to  changes  in  regulations  the 
statutory  requirements  routinely  followed  in  their  creation. 
Section  551  of  the  APA  defines  rulemaking  as  the  "agency  process 
for  formulating,  amending,  or  repealing  a  rule."   5  U.S.C. 
$  551(5).   Section  553  fixes  minimal  requirements  of  notice  and 
comment  for  such  rulemaking.   Congress  made  these  provisions 
specifically  applicable  to  the  Federal  Land  Policy  and  Management 
Act  of  1976,  and  specifically  invited  judicial  review  of  the 
Secretary's  administration  of  that  Act  such  as  is  available  by 
judicial  review  of  administrative  rulemaking  under  the  APA.   See 
43  U.S.C.  <§  1701(6),  1740.   The  Supreme  Court  and  our  Court  of 
Appeals  have  repeatedly  set  aside  department  and  agency  attempts 
to  amend  or  rescind  outstanding  regulations  without  strict 
adherence  to  a  pi-ocess  of  reasoning  on  the  record  with  the 
benefit  of  informed  suggestions  from  those  affected  by  the 
proposed  rescission  or  amendment.   See  Motor  Vehicle 
Manufacturers  Association  v.  State  Farm  Mutual  Automobile 
Insurance  Co. ,  103  S.  Ct.  2856,  2871  (1983);  Environmental 
Defense  Fund,  Inc.  v.  Environmental  Protection  Agency,  716  F.2d 
915,  920-21  (D.C.  Cir.  1983)?  International  Ladies'  Garment 
Workers'  Union  v.  Donovan,  No.  82-2133  (D.C.  Cir.  Nov.  29, 
1983).   Defendant  has  not  effectively  answered  plaintiffs' 
contention  that  these  decisions  govern  this  case. 

In  the  context  of  these  decisions,  defendant's  reliance  on 
WLRB  V.  Bell  Aerospace  Co.  is  misplaced.   In  that  case,  the  NLRB 
had  a  disciplined  choice:  it  could  start  a  judicially  reviewable 
process  either  by  a  rulemaking  or  by  an  enforcement  proceeding. 
In  either  event,  the  Board  had  to  take  a  judicially  reviewable 
initiative.   Here,  by  contrast,  defendant's  failure  to  proceed  by 
rulemaking  opened  up  for  him  an  opportunity  to  escape  judicial 
review  of  his  constitutional  law  decision  entirely.   Unlike  the 
NLRB,  the  defendant  did  not  require  any  court  action  to  implement 
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his  decision.   The  defendant's  action  would  have"  "made  law," 
unless  it  was  challenged.   In  fact,  there  was  no  certainty  that   » 
the  decision  would  or  could  be  challenged  in  court:  the  wrong 
committed,  'if  there  was  one,  injured  the  public  in  general  more 
(and  more  directly)  than  it  injured  any  person  likely  to  react 
with  a  timely  court  challenge.   Indeed,  when  the  original 
plaintiffs  here  did  rise  to  challenge  defendant's  action,  he 
resisted  their  challenge  on  standing  grounds.   See  Statement  of 
Points  and  Authorities  in  Opposition  to  Plaintiffs'  Motion  for 
Preliminary  Injunction  at  12-16. 

The  statute  which  defendant  declared  to  be,  in  part, 
unconstitutional  specifically  emphasized  the  importance  of 
administrative  process  and  judicial  review  of  the  defendant's 
decisions  on  the  leases  at  issue  here.   See  43  U.S.C.  §5  1701(6), 
1740.   Yet  so  far  as  defendant  was  concerned,  his  action  was 
unreviewable.   He  was  prepared  to  decide  by  himself  an  original 
constitutional  question  affecting  the  public's  property  contrary 
to  what  some  (possibly  including  Congress)  considered  to  be  .he 
public  interest.   And  he  embarked  on  this  course  without 
affording  the  public  any  opportunity  for  notice  and  comjr.ent,  or, 
■o  far  as  he  was  concerned,  without  opportunity  for  judicial 
review  -  all  in  reliance  on  the  ex^  parte  legal  opinion  of  his 
General  Counsel  and  informal  advice  from  the  Department  of 
Justice.   When  the  Supreme  Court  gave  the  NLRB  a  choice  between 
rulemaking  and  ad^  hoc  litigation  to  test  its  interpretation  of  a 
Supreme  Court  decision,  that  Court  did  not  intend  to  give  an 
agency  or  department  the  option  between  judicially  reviewable 
rulemaking  and  ad  hoc  decisions  which  it  could  protect  from 
effective  judicial  review.   This  is  not  to  disparage  the 
professional  ability  of  the  General  Counsel  or  the  staff  of  the 
Department  of  Justice.   However,  an  agency  or  department  head 
deciding  an  important  and  original  constitutional  question  will 
"benefit  from  outside  suggestions"  as  much  or  more  than  courts, 
including  the  Supreme  Court,  who  are  required  by  due  process  and 
common  sense  to  hear  both  sides  of  a  constitutional  issue  before 
they  decide  it.   See  Environmental  Defense  Fund,  Inc.  v. 
Environmental  Protection  Agency,  716  F.2d  at  920. 
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This  further  examination  of  the  problem  confirms  the 
rationale  of  the  preliminary  injunction  that  the  defendant  was 
bound  by  43  C.F.R.  $  2310.5  to  honor  the  Committee  Resolution, 
unless  and  until'  he  rescinded  the  regulation  after  notice  and 
comment  as  prescribed  by  the  APA,  5  U.S.C.  $  553,  or  the 
Committee  rescinded  its  Resolution.   See  ^^ational  Wildlife 
Federation  v.  Watt,  571  F.  Supp.  at  1158. 

Accordingly,  the  accompanying  Order  will  grant  plaj  itiffs' 
motion  for  summary  judgment,  deny  defendant's  cross -mot.  on,  and 
enjoin  the  defendant  to  honor  the  Committee  Resolution  as 
required  by  43  C.F.R.  5  2310.5,  unless  and  until  the  defendant 
has  complied  with  the  rulemaking  requirements  of  APA  and  exposed 
the  result  to  judicial  review  as  contemplated  by  that  Act,  or  th« 
Committee  has  rescinded  the  Resolution. 

Date:   <^<L.voMut^o<,  /-^^^       r->hZ^    'Ti    Crtu/^^^<A^ 

(J  '  United  states  district  judge 
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For  reasons  more  fully  stated  in  an  accompanying  Memorandum 
and  a  Memorandum  filed  September  28,  1983,  it  is  this  ^   —  day  of 
January,  1984,  hereby 

ORDERED:   that  plaintiffs'  motion  for  summary  judgment  is 
GRANTED;  and  it  is  further 

ORDERED:   that  defendant's  motion  for  summary  judgment  is 
DENIED;  and  it  is  further 

ORDERED:   that  the  defendants,  their  agents,  servants, 
employees,  attorneys,  and  representatives  shall  be  stayed, 
enjoined,  and  restrained  from  issuing  to,  entering  into,  or 
otherwise  vesting  in  any  person  rights  to  coal  leases  for  tracts 
in  the  Fort  Union  Coal  Region,  unless  and  until  (1)  the  House 
Interior  and  Insular  Affairs  Committee  has  effectively  revoked 
the  Committee  Resolution  of  August  3,  1983;  (2)  defendant  has, 
after  notice  and  rulemaking  in  accordance  with  the  Administrative 
Procedure  Act,  5  U.S.C.  }§  551  et  seq.,  rescinded  the  second 
clause  of  the  first  sentence  of  43  U.S.C.  §  2310.5(a);  or  (3) 
Congress  has  repealed,  superceded  or  otherwise  effectively 
rescinded  the  second  clause  of  43  U.S.C.  §  1714(e).   Nothing 
herein  shall  prevent  the  defendants  from  proceeding  with 
emergency  leasing  pursuant  to  43  C.F.R.  §  3425.1-4. 


UNITED  STATES  Disytl 
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CRIKIKXL  DIVIEIOK 

CKITED  SrXTES  ) 

V*  )   CRIKIKAL  KO.  r-3666-82 

WXDE  X.  LXKGLEI  ) 

KEKORAKDDM  OPIKION 

This  catter  co.-nes  before  the  court  upon  defendant's 
notion,  through  counsel,  to  arrest  judgnent,  and  the 
gcvernr.e-t's  opposition  thereto.   Defendant  challenges  the 
validity  of  the  statutes  under  which  he  was  indicted,  tried, 
and  convicted. 

On  September  7,  19E3,  defendant  was  indicted  and  charged 
with  two  counts  of  rape  under  D.C.  Code  §  22-2601,  one  count 
of  assault  with  intent  to  conur.it  repe  under  D.C.  Code  §§ 
22-2E01,  22-503,  and  two  counts  of  assault  with  intent  to 
ccTJT.it  sodcny  under  D.C.  Code  §§  22-3502,  22-503.   On 
Septer.ber  20,  1963,  defendant  was  arraigned,  and  on  February 
9,  1984,  following  a  jury  trial,  defendant  was  convicted  of 
two  counts  of  rape  and  one  count  of  assault  with  intent  to 
ecru-nit  sodcrny. 

Defendant  now  argues  that  the  statutes  under  which  he 
was  convicted  were  repealed  by  an  act  of  the  District  of 
Colur.bia  City  Council  on  July  14,  1981.1 

On  July  14,  1981,  the  City  Cour.cil  passed  by  unanimous 
vote  the  District  of  Columbia  Sexual  Assault  Reforr.  Act  of 
1981.   Bill  Ko.  4-122.   On  July  21,  1981,  this  Bill  was 
signed  by  the  Mayor,  and  the  Sexual  Acsoult  Reforrr.  Act,  D.C. 
Act  4-69,  was  published  in  the  D.C.  Register  for  July  13, 


1     Defendant  r.ade  a  sir.ilar  oral  challenge  to  the 
indictrent  at  the  close  of  his  case.   That  r.otior.  was  denied 


1206 


in  the  cargin*  ,  _ 

The  Act  as  passed  by  the  Council  anc3  signed  by  the  Kayor 
repealed  the  rape  and  sodoxy  provisions  of  D.C.  Code  S§ 
22-2E01,  22-3502.   In  place  of  the  repealed  provisions,  the 
Act  provided,  in  pertinent  part,  as  follows: 

Sec.  3.   Sexual  Assault  in  the  First  Degree. 
Khoever  compels  a  person  to  participate  in  or 
subn^it  to  a  sexual  act: 

(a)  by  actual  physical  force; 

(b)  by  threatening  or  placing  the  victim  in 
reasonable  fear  that  any  person  will  be 
subjected  to  death,  kidnapping,  or  bodily 
injury... 

conmits  an  offense  end  upon  conviction  shall  be 
ir.prisoned  for  a  term  not  exceeding  twenty  (20) 
years . 

Sec,    2.   Definitions. 

(7)   "Sexual  act"  means  conduct  consisting  of 
contact:   (a)   between  the  penis  and  the  vulva, 
anus,  or  mouth  ...  . 

Under  the  District  of  Colur.bia  Self-Government  and 
Governmental  Reorganization  Act  of  1973  (hereinafter  Self- 
Government  Act),  specifically  D.C.  Code  §  1-233 (c)(2),  acts 
of  the  City  Council  with  respect  to  any  act  codified  in 
Title  22,  23,  or  24,  shall  take  effect  at  the  end  of  a 
thirty-day  period  beginning  on  the  day  such  act  is 
transmitted  by  the  Chairman  to  the  Speaker  of  the  House  of 
Representatives  and  the  President  of  the  Senate  only  if 
during  such  thirty-day  period  one  House  of  Congress  does  not 
adopt  a  resolution  disapproving  such  act.   On  September  9, 
19E1,  consistent  with  its  authority  under  the  Self- 
Government  Act,  the  United  States  House  of  Representatives 
voted  to  veto  the  Sexual  Assault  Reform  Act.  H.R.  Res.  208, 
97th  Cong.,  Ist  sess.  (19B1) .   No  action  was  taken  by  the 
Senate,  and  the  resolution  was  not  presented  to  the 
President. 

On  June  23,  1963,  in  Hil  v.  Chadha,  U.S.  ,  103  £. 

Ct.  2764  (1983),  the  Supreme  Court  held  unconstitutional  a 
provision  of  the  Im-igration  end  Nationality  Act  which 
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decision  to  suspencJ  deportation  of  certein  aliens.   The 
Court  found  that  such  action  was  legislative  in  nature  end 
subject  to  the  constitutional  requirements  of  passage  by 
both  Houses  of  Congress  and  presentation  to  the  President. 
Id.  at  ,  103  S.  Ct.  at  2786-87. 

In  the  instant  case,  defendant  argues  that  the 
single-house  veto  of  the  Sexual  Assault  Reform  Act  was 
unconstitutional,  end  therefore  the  statutes  under  which  he 
was  indicted  and  convicted  were  effectively  repealed  by  the 
City  Council.   This  Court  finds,  however,  that  the  Supreme 
Court's  decision  in  IKS  v.  Chadha  does  not  apply  to  the 
District  of  Columbia  Sel f -Government  Act  and  that  the 
one-house  veto  of  the  Sexual  Assault  Reform  Act  was 
constitutional . 

The  Supreme  Court's  decision  in  Chadha  was  based  on  the 
inconsistency  between  the  legislative  veto  provision  cf  the 
Imjnigration  and  Nationality  Act  and  the  principles  of 
Separation  of  Powers  which  are  reflected  in  Art.  I  and 
throughout  the  Constitution.   Art.  1  provides: 

"All  legislative  Powers  herein  granted 
shall  be  vested  in  a  Congress  of  the  United 
States,  which  shall  consist  of  a  Senate 
and  a  House  of  Representatives."   Art.  I,  §  1. 

"Every  Eill  which  shall  have  passed  the 
House  of  Representatives  end  the  Senate,  shall, 
before  it  becomes  a  Law,  be  presented  to  the 
President  of  the  Dnited  States;  ..."  Art.  I, 
§  7,  cl.  2. 

"Every  Order,  Resolutior.,  or  Vote  to  which  the 
Concurrence  of  the  Senate  and  House  of 
Representatives  nay  be  necessary  (except  on  a 
question  of  Adjournment)  shall  be  presented  to 
the  President  of  the  United  States;  end  before 
the  Same  shall  take  Effect,  shall  be  approved  by 
him,  or  being  disapproved  by  him,  shall  be 
repassed  by  two  thirds  of  the  Senate  and  House 
of  Kepresefttatives ,  according  to  the  Rules  and 
Limitations  prescribed  in  the  Case  of  a  Bill." 
Art.  I,  S  7,  cl.  3. 

Lawmaking  is  a  power  to  be  shared  by  both  Houses  and  the 

President,  and  as  the  Supreme  Court  noted  in  Chadha , 
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carefully  end  fully  considered  by  the  Kation's  elected 

officials."   Id^  at  ,  103  S.Ct.  at  2783. 

Khile  the  bicameral  requirenent  end  the  Presentment 
Clauses  were  intended  to  provide  checks  on  each  branch  of 
government,  not  every  action  taken  by  either  House  is 
Eubject  to  the  requirements  of  Art.  I.   in  Chadha,  the  court 
cpecifically  listed  the  four  exceptions,  provided  for  in  the 
Constitution,  where  one  House  r.ay  set  alone  with  the 
unreviewable  force  of  law: 

(a)  The  House  of  Representatives  alone  was 
given  the  power  to  initiate  impeachments. 
Art.  I,  §  2,  cl.  6. 

(b)  The  Senate  alone  was  given  the  power 
to  conduct  trial  following  impeachment  on 
charges  initiated  by  the  House  and  to 
convict  following  trial.   Art.  I,  §  3,  cl. 
5; 

(c)  The  Senate  alone  was  given  final 
unreviewable  power  to  approve  or  to 
disapprove  presidential  apppointm.ents. 
Art.  II,  §  2,  cl.  2; 

(d)  The  Senate  alone  was  given 
unreviewable  power  to  ratify  treaties 
negotiated  by  the  President.   Art.  I],  § 
2,  cl.  2. 

Id.  at  #  103  S.Ct.  at  2786.   This  list  is  not  exhaustive; 

these  are  cierely  the  exceptions  specifically  provided  for  in 

the  Constitution.   To  read  Chadha  as  invalidating  every 

statute  in  which  Congress  has  reserved  a  legislative  veto 

would  "sound  the  death  knell  for  nearly  200  other  statutory 

provisions."   See  id.  at  ,  103  S.Ct.  at  2792  (White,  J., 

dissenting).   The  Supreme  Court  simply  could  not  have 

intended  to  invalidate  legislative  veto  provisions  which  dc 

not  conflict  with  the  purposes  of  the  bicameral  requirement 

and  Presentment  Clauses  of  Art.  I.   The  retained 

congressional  power  with  respect  to  local  District  of 

Columbia  legislation  is  such  a  provision. 

It  is  beyond  dispute  that  Congress,  under  Art.  I,  S  8, 

cl .  17,  may  legislate  for  and  grant  self-government  to  the 

District  of  Columbia.   District  of  Columbia  v.  Thompson  Co., 

3<6  U.S.  100  (1S53)  .   The  power  of  Congress  over  the 

District  of  Columbia  is  not  limited  to  naticr.ci  power,  but 
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its  cffairs.  li.    at  lOE.   Thus  Ccr.cress  r.tv  delegate  full. 
legisletive  power  to  the  District  of  Columbia,  subject  to 
ccnstitutional  lir.itations  and  to  the  power  of  Congress  to 
revise,  alter,  or  revoke  the  authority  granted.   id.  at  109. 

In  Northern  Pipeline  Construction   v.  MarathonPipe 
Line  Co.,  the  Suprene  Court  noted  that  the  powers  granted  under 
Art.  1,  §  e,  cl.  17  are  "obviously  different  in  kind  from 
the  other  broad  powers  conferred  on  Congress:   Congress* 
pcwer  over  the  District  of  Colu-bia  enccr-.passes  the  full 
authority  of  government,  and  thus,  necessarily,  the 
executive  and  judicial  powers  as  well  as  the  legislative."  • 
<5E   U.S.  50,  102  S.Ct.  2858,  2E74  (1982)   (emphasis  in  the 
original). 

Congress  is  not  required  to  establish  a  local  government 
for  the  District  of  Columbia  which  er.bodies  the  separation 
of  powers  principles  of  the  national  governr.ent.   In 
0 'Donoghue  v.  United  States,  the  Supreme  Court  held  that  the 
judges  of  the  District  of  Columbia's  Supreme  Court  and  Court 
of  Appeals  were  constitutionally  protected  from  having  their 
salaries  reduced  by  an  Act  of  Congress.   269  U.S.  516 
(1S33).   Because  those  courts  had  authority  not  only  in  the 
District,  but  also  over  all  controversies  arising  under  the 
Constitution  and  the  statutes  of  the  United  States  and 
having  nationwide  application,  the  judges  presiding  over 
them  had  to  be  appointed  to  serve  during  their  good  behavior 
in  accordance  with  the  requirements  cf  Art.  III.   J_d.   In 
O'Donochue,  the  Court  emphasizec  the  principles  of 
Separation  of  Powers,  that  the  acts  of  each  department  shall 
never  be  controlled  by,  or  subjected  to,  the  coercive 
influence  of  either  of  "the  other  departr.ents.   I_d'   *t 
530-34.   The  principles  of  Separation  of  Powers  would  be 
violated  if  'the  legislature,  though  restrained  from 
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ccrz-ei    B  resignation  by  reducing  saleries  tc  a  copper."  1*.  ,  - 
et  33<  (citation  or.itteiJ)  . 

However*  where  the  Bystein  of  the  courts  is  rade  up  of 
strictly  IocaI  ^:courts,  the  Superior  Court  end  the  District 
of  Coior.bia  Court  of  Appeals,  Congress  has  plenary  Art.  I 
po-er  to  provitSe  for  trying  local  cririinal  cases  before 
jodc.es  who,  in  accordance  with  the  District  of  Colur.bia 
Code,  are  not  accorded  life  tenure.   Palnore  v.  United 
States,  <11  D.S.  387  (1973).   Thus  where  the  courts  handle 
cases  arising  under  the  District  of  Colu-bia  Code  and 
relating  to  matters  of  strictly  local  concern,  the  principles 
of  Separation  of  Powers  have  no  application,  and  the 
citizens  of  the  District  ere  no  more  entitled  to  Art.  Ill 
judges  than  the  citizens  of  any  of  the  fifty  states  who  are 
tried  for  strictly  local  crimes.    In  Palnore,  The  Supreme 
Court  made  clear  that  Congress'  power  over  the  District  of 
Columbia  is  plenary  and  that  Congress  "may  exercise  all  the 
-police  and  regulatory  powers  which  a  state  legislature  or 
municipal  government  would  have  in  legislating  for  state  or 
local  purposes."   Id.  at  397.   Congress  may  "legislate  for 
the  District  of  Colur.bia  with  respect  to  subjects  that  would 
exceed  its  power,  or  at  least  be  very  unusual,  in  the 
context  of  national  legislation  enacted  under  other  powers 
delegated  to  it.   ld_j.  at  398.   See  also  Gibbons  v.  District 
of  Colum.bia,  116  U.S.  <0<,  <08  (1886)  (constitutional 
constraints  on  federal  taxing  power  do  not  apply  with 
respect  to  action  concerning  the  District  of  Colum.bia; 
Fr-.plovees'  Liability  Cases,  207  U.S.  <63,  500  (1918) 
(constraints  of  Commerce  Clause  do  not  apply  with  respect  to 
action  concerning  District  of  Colur.bia). 

The  rationale  behind  the  Presentment  Clause  is  to  'check 
whatever  propensity  a  particular  Ccngress  right  have  to 
enact  oppressive,  im.provident ,  or  ill-considered  neesures.' 
TKS  V.  Chacha,     U.S.  at  .  103  S.Ct.  at  2762.   The 
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provide   e    check    on   each   House   c£   Congress.      Id.    et  io3 

S.Ct.    et    27E3.      However,    where   e    body    Is    exercising    its 


plenary   power    over    purely    locel   BBtt« 
relationship  of    the    federal 


tere   not   effecting    the 
governnent    to    its    citirens,    nor 
any    relationship   between.- conponents   of    the    federal 
goverr.-ent,    the   principles   of   Separation   of   Powers   end 
checks    on    authority   have    no   application. 

It    is    clear    that   Congress,    by    legislation   presented    to 
.-'the    President,    r.ay    constitutionally   establish    a    system   of 


Local    governance    that    does    not    invol 
sai?.e    way    that   must    be    don 


ve    the   President    in   the 
e   with    respect    to    national    natters-. 
Under     the    Self-government    Act,    local    legislation    is    enacted 
by    adoption   by    the   City   Council    and   presentation    to   the 
Kaycr.      .D.C.    Code  §  1-227  (e) .       It    becomes    effective    after 
being    submitted    to    the   Congress    for    a    period    of    thirty 
legislating    days    unless   Congress    disapproves.    D.C.    Code  § 
1-233  (c)  .       Thus    legislation   becomes    effective    by   nonaction, 
and    there    is    ordinarily    no  participation   by   the   President    in 
the    enactiT.ent    of    local     legislation    either    directly    or 
through   his    appointees. ^      It'  follows    that    Congress   may   also 
establish    a    system   where    the    President    need   not    oversee 
congressional    action    preventing    local    legislation    from 
becoming    effective.      Moreover,    the    fact    that    one   Hcuse  cay 
disapprove    is   not    significant   since    "it    is   as    though    a  bill 
passed    in    one    house    and    failed    in    another."      See   SucV.ley    v. 
Valeo,    424    U.S.    1,    285     (1976 ) (Whi te ,    J.,    concurring    in   part 
and    dissenting    in   part). 

Furthernore,    the   power    of   either    Hcuse    to   disapprove 
local    legislation    is    not    "legislation   or    ...    on   order, 
resolution,    or    vote   requiring   the   concurrence    of    both 
Houses.'    Id.    at    285.       In  Chadha,    the   Court   held    that 
congressional    action    i-s    subject    to   bicameral    and    presentmer.t 


2       Hc-ever,     lecisletion    concerning    the    District's    budget 
must    he    submitted    to    the    President.    D.    C.    Code       S   1-233 
(C)  (1)  . 
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rectrced  as  legisletive  in  ite  cherecter  end  effect. ■  

J.  5_  et    .r  103  S.Ct.  Bt  2769  [citing  S.  Rep.   Ho.  1325, 

5<th  Cong.,  2(3  Sees.,  8  (1897)].   The  court  concluded  that 

the  legislative  veto  wes  on  exercise  of  legislative  power 

because  it  "had  the  purpose  and  effect  of  altering  the  legal 

ilchts,  duties  and  relations  of  persons."   Id.  at  ,  103 

S.Ct.  at  2789.   In  Chadha,  the  one-house  veto  operated  to 

overrule  the  Attorney  General  and  nendate  Chadha ' s 

deocrtetion.   The  power  of  Congress  over  local  legislation 

in  the  District,  however,  is  nerely  a  negative  power  and 

does  not  create  new  rights,  duties,  or  relations. ^ 

In  Chadha ,  Justice  White  in  his  dissenting  opinion 

quoted  Justice  Brandeis: 

"The  Court  has  frequently  called  attention 
to  the  'great  gravity  and  delicacy'  of  its 
function  in  passing  upon  the  validity  of 
an  act  of  Congress....   The  Court  will  not 
'forculate  a  rule  of  constitutional  law 
broader  than  is  required  by  the  precise 
facts  to  which  it  is  to  be  applied.' 
Liverpool,  N.Y.  t  P.S.S.  Co.  v.  Emigration 
Cotr-TiissionerE,  supra  [113  U.S.  33,  5  S.Ct. 
352,  28  L.Eo.  899]".   Ashwander  v. 
Tennessee  Valley  Authority,  297  U.S.  2BB, 
347,  56  S.Ct.  466,  <83,  60  L.Ed.  688 
(1936)  (concurring  opinion). 

j(5.  at  ,  103  S.Ct.  at  2796.  (White,  J.,  dissenting).  This 

court  cannot  conclude  that  the  Supreire  Court's  decision  in 

Chadha  is  so  broad  as  to  invalidate  the  legislative  veto 

crovision  of  the  Self-Governicer.t  Act.   The  one-house  veto  of 

the  Sexual  Assault  Reforn  Act  was  not  unconstitutional,  and 

therefore  defendant  was  indicted  and  convicted  under  the 

proper  statutes. 

Accordingly,  it  is  this    ITfh       <5ay  of  Kerch,  19E4, 


3~In  Process  Gas  Consuners  Grojo  v.  Consurr^ers  Eneroy  Ccjneil 

^r  y-e^ica, U.S.     .  103  S.Ct.  3556  (1983),  the  Suprer.e 

Court  effi'med  the  invalidation  of  legislative  veto 
P'cvisions  which  provided  Congress  with  the  power  to  cerely 
d*'s£-?-ove  agency  rules.   However,  that  case  has  no 
ti-'/^cction  here,  where  Congress  has  plenary  power  over 
local  legislation  which  has  no  Ir.pact  on  any  federal 
interest. 


Copies  sent  to: 

Donald  J.  Allison,  Esooire 
A.  U.  S.  A. 

Dccclas  Kood,  Esquire 
Counsel  for  Defendant 


Kr.  Kade  A.  Langley 
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/.\\-DUolAi  I 


SUPERIOR  COURT  OF  THE  DISTRICT  OF  C0UW5IA 
CRIMINAL  DIVISICN 


■-«■',:£, 


UNITED  STATES  OF  AMERICA 


CALVIN  MCINTOSH 


) 

)   Criminal  No.  F-4892-83 
) 


MgPRANDUM  OPINION  AND  ORDER 


While  pending  trial  in  this  sexual  assault  case,  defendant  has 
itDved  to  dianiss  those  counts  of  the  indictment  that  charge  him 
with  rc^ie  and  carnal  knowledge,  claiming  that  the  statutory  provision 
under  vAich  he  is  being  prosecuted  is  invalid  in  light  of  the  Suprene 
Court's  recent  decision  in  DJS  v.  Chadha,  103  S.  Ct.  2764  (1983). 

I 

The  ra(3e  and  carnal  knowledge  counts  of  the  indictnent  are  being 

prosecuted  as   violations  of  D.C.  Code  §22-2801.  This  section  of  the 

code  was  originally  enacted  on  March  3,  1901.  On  July  21,  1981,  the 

Mayor  cf  the  District  of  Columbia  approved  an  act  e.-ititled  the  District 

of  Columbia  Sexual  Assault  Reform  Act  of  1981.  This  act,  inter  alia, 

renamed  the  offenses  of  rape  and  ceumal  knowledge  and  provided  for  the 

repeal  of  D.C.  Code  §22-2801.  l^hile  the  nc2w  act  did  not  cha-nge  the 

elements  of  ra^ie  or  carnal  knowledge,  it  did  significantly  reduce  the 

penalties.  Under  D.C.  Code  §22-2801,  the  maximum  penalty'  for  either 

rape  or  carnal  knowledge  is  life  iirprisonment;  undar  the  Se>ni3l  Assault 

Reform  Act,  the  maximum  penalty  for  either  se-xual  assault  in  the  first 

degree  (rape)  or  cm  unlawful  sexual  act  with  a  child  (carnal  kncvledge) 

would  be  inprisonn«nt  for  twenty  yeeurs.  Follorfing  the  .'•'ayor's  approval 

I 
of  tl^  Act  on  July  21,  1981,  the  Chairman  of  the  Council  of  the  District! 

of  Columbia  transmitted  the  Sexual  Assault  Reform  Act  to  the  Speaker 

of  the  House  of  Representatives  and  the  President  of  the  Senate.  As 

provided  in  §602  (c)  (2)  of  the  District  of  Col->mbia  Self-Govemmer.t  and  , 

Govem-Tertal  Reorganizatian  Act  of  1973,  D.C.  Code  §1-233  (c)  (2)  iHocne 

c  .^^,  ,  ^.  o. „<in^.^^^.;—  ^u  ^^nv^icis  oy  T:he  Cr.2dr7?a:n  tr3.z   p=-rtai.''.3 
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to  Title  22  shall   take  effect  at  tl«  end  of  a  thirty-day  period  unless 
durijig  that  time  either  House  of  Congress  adopts  a  resolution  disapprov- 
ing it. 

On  Septeinber  9,  1981,  the  House  of  Representatives  adopted  a 
resolution  disapproving  the  Sexual  Assault  Reform  Act. 

On  June  23,  1983,  the  Si:prenie  Court,  in  D^  v.  Chadha,  id., 
held  unconstitutional  a  provision  of  the  Imtiigration  and  Nationality 
Act  vriiich  authorized  either  House  of  Congress,  by  resolution,  to  in- 
validate a  decision  of  the  Executive  Branch.  Specifically,  the  Court 
held  unconstitutional  §244  (c)  (2)  of  the  Inmigration  and  Nationality 
Act,  v*u.ch  authorized  either  House  of  Congress  to  invalidate  a  decision 
of  the  Executive  Branch  (pursuant  to  authority  delegated  to  the  Attorney 
General  by  Congress)  to  eLllcw  an  individual  alien  —  otherwise  ripe  for 
deportation  —  to  remain  in  the  United  States.  The  Court  reasoned  that 
the  "one-Hause  veto"  provided  by  this  statutory  scheme  v.-as  legislation, 
and  concluded  that,  as  such,  it  violated  the  Presentinent  Clauses,  Art.  ] 
S7,  els.  2,  3,  and  the  bicaneral  requirenent.  Art.  1,  §1  and  §7,  cl.  2, 
of  the  Constitution. 

On  August  24,  1983,  a  Superior  Court  grand- jury  returned  an   indict 
irent  charging  defendant  with  rape  and  carnal  knowledge  in  violation  of 
D.C.  Code  §22-2801,  taking  indecent  liberties  with  a  minor  child  in 
violation  of  D.C.  Code  §22-3501 (a) ,  and  enticing  a  minor  child  in 
violation  of  D.C.  Code  §22-3501 (b) .  Defendant  vas   arraigned  on 
September  9,  1983,  and  is  presently  scheduled  for  trial  on  March  28, 

1984. 

II 

In  defendant's  notion  to  dismiss  those  counts  of  the  indictinent 
charging  him  with  rape  and  carnal  )av>/ledge,  he  asserts  that  the 
statutory  provision  under  which  he  is  being  prosecuted,  D.C.  Code 
§22-2801,  is  invalid.  He  maintains  that  the  relevant  legislative 
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veto  provision  of  the  Home  Rtde  Act  is  ur.3onstitutional  in  light  of 
the  Sir)re.-ne  Court's  ruling  in  Chadha,  because  the  exercise  of  such 
legislative  veto  poiver  by  the  House  of  Representatives  in  disapproving 
the  Sexual  Assault  Reform  Act  of  1981  was  unicaneral  legislation, 
violative  of  the  presentment  clauses  and  bicameral  provision  of  the 
Constitution.  Defendant  further  asserts  that  the  legislative  veto 
provisions  of  the  Heme  Rule  Act  are  severable  frcm  the  remainder  of 
the  Act  and  that,  therefore,  the  law  «3w  in  effect  is  the  Sexual 
Assault  Reform  Act  of  1981.  As  a  result,  defendant  claims,  his  post- 
Chadha  indictment  under  D.C.  Code  §22-2801  cannot  stand. 

The  United  States  concurs  with  defendant's  assertion  that  the 
Hone  Rale  Act's  legislative  veto  provisicns  are  unconstitutional  and 
that  they  are  severable  fron  the  Act.  However,  the  United  States      j 
j  maintains  that  Chadha  should  not  be  applied  "retroactively"  to 

invalidate  defendant's  prosecution.  The  United  States  also  argues     ' 

I 
that  there  should  be  no  prospective  application  of  Chadha  for  a       I 

i 

reasonable  period  of  time  to  allow  Congress  the  opportunity  to  correct 

i'  ' 

|l  its  mista>ie.  In  short,  it  urges  the  Court  to  sinply  wait,  in  the  hope 

i 

:  that  Congress  will  somshcw  —  so:netime  —  correct  this  alleged  defect. 

i|      The  District  of  Columbia,  which  was  granted  leave  to  intervene    ' 

li  in  this  action,  asserts  that  the  legislative  veto  provisions  of  the 

Home  Rule  Act  are  constitutional.  The  District  of  Colurbia  maintains   j 

that  the  Chadha  decision  does  not  apply  to  the  Hare  Rule  Act,  because 

of  the  unique  status  of  the  District.  Tha  District  of  Columbia  further  ■ 

maintains  that,  even  if  the  legislative  veto  provisions  are  found  to  be  ! 

unconstitutional,  ti^n   they  should  be  severed  from  the  Act.  Moreover,  '■ 

the  District  of  Columbia  asserts  that  eve.-',  if  the  veto  provision  is    • 

j  unconstitutional  and  severable,  than  this  prosecution  should  still     i 

II 

ji  proceed,  since  the  eleme.nts  cf  the  ofTe-nses  are  idancical  u.ndsr  either 

enactrent,  allowing  this  court  to  treat  tj-;a  statutory  citatio.n  in  the 

i' 
II 
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.   .  y 

iJidictiDent  as,  at  most,  a  formal  error  in  pleading. 

The  court  has  considered  all  of  the  pleadings  suhrdtted  by  the 
parties,  as  well  as  the  oral  argvtrents  of  the  parties,  and  concludes 
that  the  Home  Rule  Act's  unicaineral  veto  provision,  applicable  solely 
to  local  legislation  concerning  the  District  of  Coluinbia,  does  not 
i;ifringe  on  any  pcwers  of  the  Executive  Department,  and  is,  therefore, 
well  v/ithin  the  plenary  powers  granted  to  Congress  by  Art.  I,  §8, 
cl.  17,  of  the  Constitution. 

Ill 
Defendant's  assertion  that  the  legislative  veto  provisions  of  the 
Home  Rule  Act  are  unconstitutional  in  light  of  Chadha  must  fail. 
j   Defendant's  reliance  on  Chadha  fails  to  oonprehend  that  the  Supreme 
Court  is  analyzing  the  federal  scheme  of  enacting  national  laws, 
wherein  the  constitutional  design  for  the  separation  of  powers  is  of 
critical  inportance,  whereas  the  Here  Rule  Act  is  rooted  in  Congress' 
exclusive  and  broad  powers  to  legislate  o.i  local  matters  in  t>e  District 
of  ColurT±>ia  pursuant  to  Art.  1,  §8,  cl.  17,  of  the  Constitution. 

The  court  first  looks  at  defendant's  reliance  on  Cliadha.  Tte 
Supreme  Court  in  Chadha  held  that  §244  (c)  (2)  of  the  Imrdgration  and 
Nationality  Act,  8  U.S.C.  §1254 (c)(2),  was  unconstituticrial .  This 
provision  authorized  one  House  of  Congress,  by  resolution,  to  invali- 
date a  decision  of  the  Executive  Branch.  The  Supreme  Court  found  that 
the  action  taken  by  the  House  of  Representatives  in  vetoing  the 
Attorney  General's  determination  that  a  particular  alien  should  re-Tairi 
in  the  United  States  was  essentially  legislative  in  purpose  and  effect, 
because  it  altered  "the  legal  rights,  duties  and  relations  of  persons 
.  .  .  outside  the  legislative  branch."  chadha,  id.  at  2784.   Tte 
Supreme  Court  reasoned  that  because  the  House  action  was  aui  exercise 
of  legislative  power,  it  was,  therefore,  subject  to  the  standards 


1/  In  light  of  the  court's  decision  on  the  constitutionality  of  the 
legislative  veto  provision  of  the  Heme  Rjle  Act  the  court  need  not 
consider  XJr&   vario'js  positions  taV^n  by  the  parties  on  severability 
or  on  the  retroactive  or  prospective  application  of  Chadha. 
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prescribed  in  Article  I  of  the  Constitution.  By  analogy,  defendant 

asserts  that  §602  (c)  (2)  of  the  Home  Rule  Act,  which  autlxsrizes  one 

House  of  Congress,  by  resolution,  to  invalidate  an  act  passed  by  the 

Council  and  signed  by  the  Mayor,  is  unconstitutioncd..  Defendant 

maintains  that  the  disapproval  by  the  House  of  Representatives  of  the 

Sexual  Assault  Reform  Act  of  1981  was  legislative  in  purpose  and  effect 

that  the  disapproval  altered  his  legeil  rights,  duties  and  relations, 

and  that  such  an  exercise  of  legislative  power  was  subject  to  the 

standards  prescribed  in  Article  I.  Defendant  goes  no  further  in 

analyzing  the  applicability  of  the  Chadha  decision  to  the  Here  Rule 

Act,  but  this  court  must. 

In  Chadha,  in  determining  whether  §244  (c)  (2)  of  the  Imigration 

and  Nationality  Act  violated  tte  strictures  of  the  Constitution,  the 

Supreme  Court  stated  that  it  was  guided  by  the  purposes  underlying 

the  Presentment  Clauses,  Art.  I,  §7,  els.  2,  3,  and  the  bicameral 

requirement  of  Art.  I,  §1  and  §7,  cl.  2.  The  Court  observed  that 

"[t]hese  provisions  of  Art.  I  are  integral  parts  of  the  constitutional 

design  for  the  sepeiration  of  powers."  Id.  at  2781.  In  discussing  the 

concept  of  separation  of  powers  the  Court  explained: 

The  Constitution  sought  to  divide  the  dele- 
gated powers  of  the  new  federal  government  into 
three  defined  categories,  legislative,  executive 
and  judicial,  to  assure,  as  nearly  as  possible, 
that  each  Branch  of  goverrcnent  wDuld  confine  it- 
self to  its  assigned  responsibility.  The  hydraulic 
pressure  inherent  within  each  of  the  separate 
Branches  to  exceed  the  outer  limits  of  its  power, 
even  to  acconplish  desirable  objectives,  roust  be 
resisted.  Id.  at  2784. 

After  discussing  at  length  the  Presentment  Clauses  and  bicameralism, 

the  Court  sunmarized  how  these  provisions  were  essential  to  the  consti' 

tutional  design  for  t±e'  separation  of  powers: 

The  bicajreral  requirement,  the  Presentment  Clauses, 
the  President's  veto,  and  Congress'  power  to 
override  a  veto  were  intended  to  erect  enduring 
checks  on  each  Branch  and  to  protect  the  people 
from  the  inprovident  exercise  of  power  by  mandating 
certain  prescribed  steps.  To  preseive  those  checks, 
and  majj.rairi  iJ".e  ccpc^r.tr'.rr  "^  i  '''"~  "'"   ''''" 

defined  limits  on  the  pa^er  of  each  branch  must  not 
be  eroded.  To  acccrnplish  what  has  been  attempted  b^' 
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one  House  of  Congress  in  this  case  requires 
action  in  conformity  with  the  express  pro- 
cedures of  the  Constitution's  prescription 
for  legislative  action:  passage  by  a  itiajority 
of  both  Houses  and  presentment  to  the  President. 
Id.  at  2787,  (footnotes  omitted). 

Tne  Court  a£i:u.tted  that  its  inquiry  into  the  oonstitutionality  of 

§244  (c) (2)  was  sharpened  by  the  increasing  use  of  Congressional  veto 

provisions  in  statutes  delegating  authority  to  executive  and  iivdeper  - 

dent  agencies,  and  the  Court  stated  that  the  need  for  the  President's 

participation  in  the  legislative  process  was,  in  part,  "to  protect 

the  Executive  Branch  fran  Congress."  Id.  at  2784.  Additionally, 

that  Court  noted  that  "the  Presentment  Clauses  serve  the  Liportant 

purpose  of  assuring  that  a  'national'  perspective  is  grafted  on  the 

legislative  process: 

'The  President  is  a  representative  of  the  people 
just  as  the  members  of  the  Senate  and  of  the 
House  are,  and  it  may  be,  at  some  time,  on  some 
subjects,  that  the  President  elected  by  all  the 
.people  is  rather  more  represe.itative  of  then 
all  than  are  the  mergers  of  either  body  of  the 
legislature  whose  constituencies  are  local  and 
not  countrywide  .  .  . '  Myers  v.  United  States, 
supra,  272  U.S.,  at  123."  Id.  at  2782-83. 

I  Clearly,  the  Court's  decision  in  Chadha  was  based  on  the  purposes  under- 


lying the  Presentment  Clauses  and  the  bicamerad  requirements  of  Article 
2/ 
I  I.   Tte  Court's  rejection  of  §244 (c)  (2)  was  necessitated  by  the  consti 

tutional  design  for  the  separation  of  powers. 

Defendant's  analogy  between  §244  (c)  (2)  of  the  Inmigration  and 

Nationality  Act  and  §602  (c)  (2)  of  tte  Hone  Rule  Act  is  inapposite. 

VJhile  §244  (c)  (2)  was  found  to  constitute  an  invasion  of  the  Executive 

Branch  by  Congress,  §602  (c)  (2)  does  not  run  afoul  of  the  constitutional 

design  for  the  separation,  of  powers.  Retained  Congressional  pcver  over 

the  Executive  Branch  does  have  an  effect  on  the  Executive  Branch,  but 

retained  Congressional  power  over  the  District  of  Colurtia  clearly  does  i 

1  not.  In  enacting  §602  (c)  (2)  of  the  Hcne  Rule  Act,.  Congress  was       \ 


\' 


I 


1 


2/  Moreover,   the  Chadha  Court  fc.nd  that  the  bica.Teralism  provision  of 
A-Tt.   1  W2.S  particularly  irporcant  in  the  ca^text  of  legislation  as  a 
device  to  protect  the  interests  of  the  smaller  states.     3ic2.-ieralisn-.,      | 
zr^  Great  Ccrprctrdse,   resulted  i.-.  c.-e  .'^■jse  being  vie.ved  as  represer.ti.ng 
tr^e  Creole,    the  other  house  re~res2r.rir.5  the  states.     Id.     at  27S3-S4.    i 
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legislating  on  purely  local  District  of  Columbia  matters.  This 

court,  therefore,  concludes  that  §602  (c) (2)  does  not  represent  a 

usurpation  by  Congress  of  an  Executive  function;  nor  does  it 

offend  the  constitutional  design  for  the  separation  of  pcwers;  nor 

does  it  offend  the  constitutional  mandate  for  bicameral  agreesnent  on 

nationail  Iciws. 

IV 

Defendant's  reliance  on  Chadha  ignores  Congress'  unique  and 

broad  power  over  the  District  of  Columbia.  Article  I,  §8,  cl.  17 

of  tJe  Constitution  provides  that  "[t]he  Congress  shall  have  pcwer  to 

.  .  .  exercise  exclusive  legislation  in  all  cases  vrtiatsoever,  over 

such  district  ...  as  may  .  .  .  beccrne  the  seat  of  the  goverrvnent  of 

the  United  States  .  .  .  ."  That  this  clause  vests  Congress  with 

plenary  power  over  the  District  of  Colu:Tt>ia  is  without  dispute.  Of 

Congress"  power  in  this  regard  the  Supreme  Court  in  Palmore  v. ^ 

United  States,  411  U.S.  389,  397-93  (1973),  stated: 

Not  only  may  statutes  of  Congress  of  otherwise 
nationwide  application  be  applied  to  the  District 
of  Colimbia,  but  Congress  may  also  exercise  all 
the  police  and  regulatory  pa.jers   which  a  state 
legislature  or  municipal  government  would  have  in 
legislating  for  state  or  local  purposes  .... 
It  is  apparent  that  the  power  of  Congress  under 
Clause  17  permits  it  to  legislate  for  the 
District  in  a  manner  with  respect  to  subjects  that 
would  exceed  its  poivers,  or  at  least  vrould  be  very 
unusual,  in  the  context  of  national  legislation 
enacted  under  other  powers  delegated  to  it  under 
Art.  I,  §8. 

Similarly,  in  District  of  Columbia  v.  Thonpson  Co . ,  34C  U.  S.  100, 
108-109  (1953) ,  that  Court  stated: 

The  power  of  Congress  over  the  District  of 
Col\xibia  rela'tes  not  only  to  "national  power" 
but  to  "all  the  powers  of  legislation  which  rray 
be  exercised  by  a  state  in  dealing  with  its 
affairs."  .  .  .  There  is  no  reason  why  a  state, 
if  it  so  chooses,  may  not  fashion  its  basic  law 
so  as  to  grant  home  rple  or  self-govem.Tient  to  its 
municipal  oorporations  .... 

This  is  tl^  theory  which  underlies  the  ronsci- 
tuticnal  prtTv-isicns  of  sore  states  alleging  cities 
to  have  heme  rule.  So  it  is  that  decision  after 
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decision  has  held  that  the   delegated  power  of 
j;  municipalities  is  as  broad  as  tf«  police  power 

:■  of  the  state,  except  as  that  power  may  be  re- 

I;  stricted  by  terms  of  the  grant  or  by  the  state 

constitution  ....  It  would  seem  then  that  on  the 
analogy  of  the  delegation  of  powers  of  self- 
i'  government  and  heme  rule  both  to  municipalities  I 

j  and  to  territories  there  is  no  constitutional  i 

1 1  barrier  to  the  delegation  by  Congress  to  the  I 

ij  District  of  Columbia  of  full  legislative  power,  i 

!;  subject  of  course  to  constitutional  limitations  j 

li  to  which  clLI  lawmaJcing  is  subservient  amd  subject  i 

ii  also  to  the  power  of  Congress  at  any  time  to  ! 

j;  revise,  alter,  or  revoke  the  auttority  granted.  \ 

!;  (citations  crdtted)   ( footnote  oivitted) . 


In  fact,  the  Court  has  repeatedly  expressed  t^   view  that  Congress' 

power  over  the  District  is  plenary. - 

In  O'Donoqhue  v.  United  States,  289  U.S.  516  (1933),  the  Sicreiie 

Court  held  that  the  Constitution  permitted  Congress  to  confer  upon 

Article  III  courts  of  the  District  certain  adninistrative  functions 

tliat  it  could  not  constitutionally  confer  \jpon   Article  III  courts 

elsewhere.  The  Court  reasoned: 

Subject  to  the  guaranties  of  personal  liberty  in 
the  a-nendments  amd  in  the  original  Constitution, 
Congress  has  as  much  power  to  vest  courts  of  the 
District  with  a  vauriety  of  jurisdiction  and  powers 
as  a  state  legislature  has  in  conferring  jurisdiction 
on  its  courts  .... 

If,  in  creating  and  defining  the  jurisdiction 
of  the  courts  of  the  District,  Congress  were  limited 
to  Art.  Ill,  as  it  is  in  dealing  with  the  other 
federal  courts,  the  administrative  and  other 
jurisdiction  spoken  of  could  not  be  conferred  upon 
the  former.  But  the  clause  giving  plenary  power 
of  legislation  over  the  District  enables  Congress 
to  confer  such  jurisdiction  in  addition  to  the 
federal  jurisdiction  which  the  District  courts 
exercise  under  Art.  Ill,  norwithstanding  that 
they  are  recipients  of  the  judicial  power  of  the 
United  States  under,  and  are   constituted  in  virLue 
of,  that  article. 
Id.  at  545-46.   (citations  omitted). 

Thus,  in  exercising  its  plenary  power  over  the  District,  Congress  is 

:.ot  limited  by  all  of  the  constitutional  restrictions  that  operate 

wr£.n  it  IS  legislating  on  a  national  basis.  Defendant's  assertion 


3/  0 •  Dcr.:chue  v.  United  States,  2S9  U.S.  516,  545  (1933);  Atlar.tic 
Clear.ers  &  D-/ers  v.  United  States,  2c6  U.S.  A21 ,    435  (1932);  Cacital 
Traction  Co.  v.  Hcf,  174  U.S.  1,  5  (1899);  Shoeraker  v.  L'nitei  S-ates, 
147  U.S.  282,  300  (1893);  Gibbons  v.  District  of  Coli-r-.bia,  116  U'.S. 
40-;,  407  (1825);  '/^tzinzly   v.  District  cf  Colurr^ia,  97  U.S.  6£7,  690 
li";);  ■■er.dill  V.  U-ited  States,  27  U.S.  (12  Pet.)  524,  £15  (1E3S)  . 
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that  the  House's  disapproval  of  the  Sexual  Assault  Peform  Act  of 
1981  was  iiiveJj.d  fails  to  recognize  Congress' plenary  power  over 
the  District.  Defendant's  rigid  interpretation  of  the  Presentarent 
Clauses  and  the  bicameral  reqoirernent  of  Article  I,  if  adopted  by 
this  ooiirt,  would  render  meaningless  the  long-established  tenet  that 
Congress,  in  exercising  its  pcwox  over  the  District,  has  all  tte  powers 
of  legislation  which  may  be  exercised  by  a  state  in  dealing  with  its 
affairs.  There  is  nothing  in  the  Constitution  to  hinder  a  state  from 
enacting  a  statute  which  contains  a  unicamersd  legislative  veto  provi- 
sion. Similarly,  when  exercising  its  plenctry  power  over  the  District, 
there  is  nothing  in  the  Constitution  to  hinder  Congress  fran  enacting 
a  local  statute  which  contains  such  a  legislative  veto  provision. 

Recently,  the  Sijprane  Court  in  Northern  Pipeline  Construction  Co. 
v.  Marathon  Pipe  Line  Co. ,  102  S.  Ct.  2858,  2874  (1982),  discussed 
Congress'  plencury  authority  over  the  District  of  Colupbia,  noting  that: 

".  .  .  the  pOfisrs   grar.tied  under  [Article  I,  §8,  cl.  17] 
are  obviously  different  in  kind  from  the  other  broad 
powers  conferred  on  Congress:  Congress'  p^^/er   over  the 
District  of  Columbia  enconpasses  the  full  authority 
of  government,  and  th-js,  necessarily,  tlie   executive 
and  judicial  powers  as  well  as  the  legislative. " 
(esnphasis  in  the  original) . 

The  appellants  in  Northern  Pipeline  had  urged  the  Court  to  extend 

Congress'  power  to  create  Article  I  courts  (see  Palmore  v.  United 

States,  supra)  to  permit  it  to  create  fxticle  I  bankruptcy  courts. 

However,  the  Court  refused  to  equate  Congress'  plenary  po-^er  over  the 

District,  pursuant  to  Article  I,  §8,  cl.  17,  to  its  national  pcwer  to 

5/ 
establish  bankruptcy  laws  pursuant  to  Article  I,  §8,  cl.  4.   Tne  Court 

teld  that  Congress'  autJKjrity  to  create  Article  I  courts,  w.chout 

violating  the  sep?ration  of  powers  principles  of  the  Constitution, 


4/  Congress  is,  of  course,  prohibited  fron  dispensing  with  any  of  the 
guarantees  of  personal  liberty  in  the  ainenc=:>ents  and  in  the  original 
Constitution  when  exercising  its  plenary  power  over  the  District. 

5/  It  is  interesting  to  nate  that  Congress'  power  to  establish  bank- 
ruptcy laws  and  Congress'  pcv.-er  to  establish  a  uniforr?.  rSle   of 
naturalization  both  flaw  frcn  Article  I,  §8,  cl.  4.  In  Kortl^m  PipelLnE 
2nd  in  Chadha,  the  Su^rene  Court  found  that  Congress'  broad  exercise  of  ! 
natianal  power  under  clause  4  violated  stricf^jxes  of  the  Canstitution.  I 
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was  United  to  certain  geographical  areas,  where  no  state  operated  as 

sovereign,  and  therefore  Congress  was  to  exercise  the  general  powers  of 

goverrcnent.  The  exceptions,  the  Court  concluded,  were  the  territories, 

courts  martial,  and  the  District  of  Columbia. 

But  when  properly  understood,  these  precedents 
represent  no  broad  depeurture  from  the  consti- 
tutional comnand  that  the  judicial  power  of 
the  United  States  must  be  vested  in  Article  III 
courts.  Rather,  they  reduce  to  three  narrow  " 
situations  not  subject  to  that  ccnmand, 
each  recognizing  a  circviristance  in  vrtxich  the  grant 
of  power  to  the  Legislative  and  Executive  Branches 
was  historically  and  constitutionally  so  excep- 
tional that  the  congressional  assertion  of  a  power 
to  create  legislative  courts  was  consistent  with, 
rather  than  threatening  to,  the  constitutional 
mandate  of  separation  of  powers.  Id.  at  2867-68. 

In  the  instant  case,  as  in  Northern  Pipeline,  the  literal  ccrTrands  of 
Constitutional  provisions  "must  be  interpreted  in  light  of  the  historical 
context  in  which  the  Constitution  was  written,  and  of  the  structural 
inperatives  of  the  Constitution  as  a  whole . "  Id.  Thus ,  in  Northern 
Pipeline,  the  Court  clearly  recognized  that  Congress'  powers  under 
Art.  1,  §8,  cl.  17  are  different  in  kind  fran  its  other  Art.  1,  §8 
powers  and  th.at  Congress'  exercise  of  those  unique  pcwers  is  not  limi- 
ted by  all  of  the  constitutional  restrictions  that  operate  whan  it  is 
legislating  on  a  national  basis. 

V 
Indeed,  an  examination  of  an   exceedingly  relevant  historical 
context  buttresses  this  court's  conclusion  that  Congress'  utilization 
of  a  unicaneral  veto  power  over  local  laws  protnulgated  by  the  District 
of  Colvxnbia's  council  and  mayor  does  no  violence  to  the  Constitution. 
That  historical  context  is  the  very  first  Congress'  dealings  with 
the  Northwest  Territories.  That  first  Congress  reenacted  the  Northwest 
Territories  Ordinance  of  1787,  once  the  Constitution  was  enacted,  to 


6/  The  Court  included  ore  more  exception:  legislative  courts  and 
ad-dnistrative  agencies  created  to  adjudicate  cases  involving  "public 
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cxanform  to  the  requirements  of  that  dcx;un«nt.  One  of  the  provisions 
of  the  ordinance  provided  that  a  majority  of  a  territory's  judges  and 
its  governor  should  enact  laws  and  report  ttem  to  Congress,  and  that 
these  laws  should  be  in  force  in  the  territory  unless  disapproved  ty 
Congress.  There  was  no  provision  in  the  ordinance  for  presentment 
to  the  President.  Although  the  First  Congress  did  change  various 
provisions  of  the  ordinance,  to  conform  to  the  Constitution,  ttey 
made  no  change  in  this  provision  regarding  a  Legislative  veto  over 
territorial  laws.  See  Chadha,  supra,  at  2800-01,  fn.  18  (dissent  of 
Mr.  Justice  l-Jhite) . 

This  historical  context  is  relevant  for  two  reaisons.  First, 
Congress'  power  over  the  District  of  Colurnbia  pursuant  to  Art.  I, 
j  §8,  cl.  17,  is  most  nearly  a-ialogous  to  its  power  over  the  territories 
pursuant  to  Art.  IV,  §3,  cl.  2.  Indeed,  the  Supreme  Court  h^s  found 
the  analogy  to  be  quite  apt,  noting  that  "the  power  of  Congress  over 
the  District  and  its  pcwer  over  tte  Territories  are  phrased  in  very  ■ 
similar  language  in  the  Constitution."  District  of  Colimbia  v.  Thcrnpscn. 
Co. ,  supra,  105-106. 

Second,  the  actions  of  tJ^  first  Congress  are  of  particular 

significance  in  interpreting  tl^  Constitution  since  that  Congress  was 

largely  ccrposed  of  the  persons  who  had  written  Article  I  and  secured 

the  ratification  of  the  Constitution: 

"In  tl^  first  Congress  sat  many  me-nbers  of  the 
Constitutional  Convention  of  1787.  This  Court 
has  repeatedly  laid  down  t>e  principle  that  a 
conte.7poraneous  legislative  exposition  of  the 
Constitution  when  the  founders  of  our  govern- 
ment and  fran^rs  of  our  Constitution  vere  actively 
participating  in  pjblic  affairs,  long  acquiesced  in, 
fixe-i  tl^  construction  to  be  given  its  provisions." 
Hampton  v.  United  States,  276  U.S.  394,  412  (1928). 

The  first  Congress  is  one  "whose  Constitutional  decisons  have  always 

been  regarded,  as  they  should  be  regarded,  as  of  the  greatest  weight 

I  in  the  interpretation  of  that  funda-Tiental  instrur^ent . "  ^^•erg  v. 

!  United  States,  272  U.S.  52,174-175  (1926).  The  actions  of  tJJt  first 

I 

I   r.^.. — ,^^     ^Ko-     j_n  p— >-/iciir.g  a  Legislative  veto  for  proposed  territorial 
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laws,  very  strongly  indicates  that  the  siroilar  Legislative  veto  cjver 
proposed  District  of  Columbia  laws  in  the  Home  Rule  Act  does  no  violence 
to  the  provisions  of  the  Constitution. 

VI 
The  Presentrent  Clauses  and  the  bicameral  requirenent  of  Article  I 
must  be  coiplied  with  v*ien  national  legislation  is  enacted.  Chadha 
makes  that  conclusion  abundantly  clear.  Hcwever,  Congress,  in  exer- 
cising its  plenary  powers  over  the  District  of  Columbia,  may  eschew 
these  requirenents,  since  both  Congress  and  the  Sv^sreme  Court  have 
recognized  that  provisions  of  the  Constitution: 

"...  which  are  applicable  where  laws  of 
national  applicability  and  affairs  of  national 
concern  are  at  state,  must  in  proper  circumstances 
give  way  to  acocriodate  plenary  grants  of  pcwer  to 
Congress  to  legislate  with  respect  to  specialized 
areas  having  particularized  needs  and  warranting 
distinctive  treatinent."  Palmore  v.  United  States, 
supra,  407-408.  . 

VII 

Accorxiingly,  defendant's  Motion  to  Dismiss  Counts  of  the  Indictment 

must  be  denied. 


SO  ORDERED. 


-.^J,^-^/:  M.J. 


JUDGE 


3^-^V^y 


Date 
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MEMORANDUM  POR  MICHAEL  J.  HOROWITZ 

COUNSEL  TO  THE  DIRECTOR 

OFFICE  OP  MANAGEMENT 

AND  BUDGET 

Rei   Constitutionality  of  Proposed  Regulations  of  Joint 
Committee  on  Printing  under  Buckley  v.  Valeo  and 
INS  V.  Chadha 


This  responds  to  your  letter  of  December  7,  1983,  in 
which  you  requested  our  opinion  on  the  constltutlonalltyr  in 
light  of  the  Supreme  Court's  decisions  In  Buckley  v.  Valeo, 
424  U.S.  1  (1976),  and  INS  v.  Chadha,  103  S.  Ct.  2764  (1983), 
of  the  proposed  regulations  puhlishod  by  the  Joint  Committee 
on  Printing  on  November  11,  1983.   For  the  reasons  discussed 
below,  we  conclude  that  the  regulations  are  statutorily 
unsupported  and  constitutionally  Impermissible. 

The  proposed  regulations  (copy  attached)  would  effect  a 
significant  departure  from  the  historical  role  of  the  Joint 
Committee  on  Printing  (JCP).  1/   Specifically,  they  would 
redefine  "printing"  to  encompass  virtually  all  processes  by 
which  legible  material  Is  created  or  stored,  thus  Increasing 
the  number  of  activities  purportedly  subject  to  JCP  oversight 
and  control.   These  activities  Include,  among  others,  planning 
and  design  of  government  publications  (defined  to  mean  any 
textual  material  reproduced  for  distribution  to  government 
departments  or  to  the  public),  word  processing,  data  storage 
and  document  retrieval,  apparently  subsuming  the  operation  of 
every  copying  facility  of  a  department.   The  proposed  regula- 
tions would  require  executive  departments  to  submit  annual 
plans  outlining  their  Intended  activities  and  to  seek  advance 
approval  of  all  projected  goals,  policies,  strategies,  pur- 
chases, publications,  and  means  of  distribution.   In  addition, 
departments  would  be  asked  to  submit  plans  for  a  second  and 
third  year,  seeking  JCP  approval  of  all  projections  relating 
to  the  expanded  concept  of  printing.   These  obligations 
would  "provide  the  committee  with  a  broader  and  better  overview 
of  all  of  the  Federal  Government's  printing  and  publishing 
activities."  129  Cong.  Rec.  H9710  (dally  ed.  Nov.  11,  1983) 
(remarks  of  JCP  Chairman  Hawkins).   The  revised  regulations, 
governing  storage,  duplication  and  distribution  of  Information, 
"seek  to  replace  JCP  micro-management  procedures  with  over- 
sight and  policymaking  functions."   ^d. 

The  Joint  Committee  on  Printing  Is  composed,  by  statute, 
of  the  Chairman  and  two  members  of  the  Committee  on  Rules  and 
Administration  of  the  Senate  and  the  Chairman  and  two  members 
of  the  Committee  on  House  Administration  of  the  House  of 
Representatives.   44  U.R.C.  5  101.   Vacancies  are  filled  by 
the  President  of  the  Senate  and  the  Speaker  of  the  House  of 
Representatives.   44  U.S.C.  $  102.   The  authorized  functions 
of  the  JCP  are  specified  In  various  provisions  of  Title  44  of 
the  United  States  Code. 

This  memorandum  will  address.  In  turn,  the  three  major 
legal  Issues  suggested  by  those  regulations!   (1)  whether 
there  Is  statutory  authority  for  the  proposed  regulations, 
(2)  whether  the  regulations  would  involvo  congressional 
performance  of  executive  functions,  and  (3)  whether  a  joint 
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committee  of  Congress  is  seeking  to  exercise  legislative 
power.   Wo  conclude  that  tho  proposed  regulations  fail  on  all 
three  gi'ounds.  _2/ 

I.   Statutory  Authority 

The  first  issue  we  address  is  the  statutory  basis  for 
promulgation  of  these  'legislative"  rules.   The  Printing  and 
Documents  statute.  Title  44  of  the  United  States  Code,  contains 
three  sections  upon  which  the  CTCP  relies  for  its  'regulatory" 
authority.   The  first  is  44  U.S.C.  S  103,  which  allows  the 
JCP  to  "use  any  measures  it  considers  necessary  to  remedy 
neglect,  delay,  duplication,  or  waste  in  the  public  printing 
and  binding  and  the  distribution  of  Government  publications." 
Second,  S  SOI  provides  that  all  government  printing,  binding, 
and  blank-hook  work  shall  be  done  at  the  Government  Printing 
Office  (GPO),  except;   (1)  work  the  JCP  considers  'to  be 
urgent  or  necessary  to  have  done  elsewhere'  and  (2)  printing 
in  field  plants  operated  by  executive  or  independent  depart- 
ments, "if  approved  by  the  Joint  Committee  on  Printing." 
Finally,  j(  502  provides  that  if  the  Public  Printer  is  unable 
to  do  certain  printing  work  at  the  GPO,  he  may  enter  into 
contracts  to  have' the  work  produced  elsewhere,  "with  the 
approval  of  the  Joint  Committee  on  Printing."   As  far  as  we 
are  aware,  these  statutory  provisions  constitute  the  full 
extent  to  which  the  entire  Congress  might  have  been  said  to 
empower  the  JCP  to  participate  in  the  decisionmaking  process 
involving  printing  and  distribution  of  materials  published 
by  the  Executive  Branch. 

The  proposed  regulations  were  published  in  the  Congres- 
sional Record  on  November  11,  1983,  a  gesture  apparently  not 
mandated  by  any  existing  statute.   Nor  are  we  aware  of  any 
other  procedural  requirements  which  might  apply  to  promulga- 
tion of  "regulations"  such  as  these.   Although  Congress  has 
enacted  an  elaborate  scheme  in  the  Administrative  Procedure 
Act  (APA)  to  control  the  issuance  of  regulations  by  executive 
agencies  and  to  protect  the  persons  subject  to  them  by  requir- 
ing broad  opportunity  for  public  notice  and  comment  and 
availability  of  an  administrative  record  reflecting  these 
comments,  we  do  not  know  of  any  analogous  protections  for 
those  putatively  subject  to  "legislative  regulations."  On 
the  one  hand,  for  the  reasons  stated  in  Part  II  of  this 
memorandum,  "legislative  regulations"  can  apply  only  internally 
in  Congress.   Therefore  one  would  not  necessarily  expect  a 
scheme  such  as  the  APA  to  apply.   On  tho  oLhor,  it  could  also 
be  assumed  that  had  Congress  contemplated  or  intended  to 
authorize  a  committee's  Issuance  of  broad,  binding  regulations 
Vhich  could  have  an  effect  on  the  public  and  on  the  function- 
ing of  the  Rxecutivo  Branch,  it  might  have  enacted  a  procedure 
comparable  to  the  APA  to  ensure  that  the  practice  comports 
with  the  principles  of  due  process.   Thus,  it  could  be  argued 
that  it  is  doubtful  that  Congress  intended  to  authorise  this 
committee  to  assume  a  regulatory  role  with  respect  to  persons 
outside  the  Legislative  Branch.   See  Chadha,  103  8.  Ct.  at 
2784. 

At  the  very  least,  authority  to  regulate  in  a  sweeping 
fashion  cannot  be  presumed  without  an  express  indication  that 
Congress  has  specifically  delegated  regulatory  power.  3/  The  - 
three  statutory  provisions  mentioned  above  fall  far  short  of 
a  clear  delegation  of  regulating  authority. 

A.   44  U.S.C.  jt  103 

The  first,  <  103,  was  originally  enacted  in  1852  in  the 
following  form: 

The  Joint  Committee  on  Printing  shall 
have  power  to  adopt  such  measures  as  may 
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he  deemed  necessary  to  remedy  any  neglect 
or  delay  in  the  execution  of  the  public 
printing*  provided  that  no  contract,  aoree- 
ment,  or  arrangement  entered  into  by  this 
committee  shall  take  effect  until  the  same 
nhall  have  been  approved  by  that  house  of 
Congress  to  which  the  printing  helomjB, 
and  when  the  printinci  <1el/>ye(1  rolntes  to 
the  huslneas  of  both  houses,  until  both 
houses  shall  have  approved  of  such  contract 
or  arranoemont. 

Ch.  1,  10  Stat.  35  (1852)  (emphasis  added). 

The  language  of  that  section,  particularly  the  underlined 
portion,  manifests  its  purpose:   to  allow  the  JCP  to  take 
remedial  steps  with  regard  to  problems  that  may  arise  in 
having  Congress's  printing  performed.   The  statute  sought  only 
to  govern  printing  work  for  either  or  both  Houses  of  Congress. 
The  proviso,  requiring  one-  or  two-House  approval  for  JCP 
remedial  actions,  was  removed  in  1894  when  Congress  passed  an 
amendment  which  left  the  JCP  alone  in  charge  of  curing  delay 
in  congressional  printing.   The  reason  for  the  amendment  was 
that  "lilt  seemed  to  the  committee  (JCPJ  that  this  approval 
of  their  action  in  each  instance  by  Congress  would  produce 
delay  and  defeat  rather  than  advance  efforts  to  prevent 
neglect  or  delay."   27  Cong.  Rec.  30  (1894)  (Conf.  Rep.). 
Congress  gave  no  indication  of  any  intention  to  change  the 
scope  of  the  JCP's  remedial  powers.   Evidently,  therefore, 
the  committee's  powers  continued  to  extend  only  to  the  over- 
sight of  printing  performed  for  either  or  both  Houses  of 
Congress. 

By  the  time  the  JCP  obtained  this  authority  to  remedy 
delay  in  the  public  printing  without  approval  of  either  or 
both  Houses,  Congress  had  already  passed  a  resolution  requir- 
ing all  public  printing  to  be  done  at  the  newly-formed  govern- 
ment printing  establishment  (the  precursor  to  %   501).   Res. 
25,  12  Stat.  118  (1860).   Consequently,  at  the  time  Congress 
granted  the  JCP  power  over  the  "public  printing,"  that  term 
applied,  without  exception,  to  the  operations  of  the  GPO 
alone.   Rearing  In  mind  this  relation  between  the  precursors 
to  SS  103  and  501,  we  believe  the  authority  given  the  JCP  to 
remedy  delay  *in  the  execution  of  the  public  printing"  was 
Intended  to  extend  only  to  the  operations  of  the  GPO,  Itself 
an  organisation  within  the  Legislative  Rrnn»"h.  £/  No  sub- 
sequent legislative  history  of  which  we  are  aware  has  evinced 
a  congressional  Intention  to  recast  S  103  so  that  the  JCP's 
remedial  powers  over  the  public  printing  would  encompass 
operations  outside  the  CPO.  5/  That  section  does  not  supply 
a  foundation  for  the  JCP's  attempt  to  reach  beyond  the  CPO  to 
■11  related  activities  irrespective  of  where  they  are  conducted. 

B.   44  U.S.C.  S  501 

The  second  provision  asserted  as  authority  for  the 
proposed  regulations  explicitly  grants  the  JCP  power  to 
approve  cnrtaln  Executive  nranch  decisions  regarding  opera- 
tion of  field-plant  printing  facilities.   44  U.S.C.  t   501(2). 
Section  501  also  allows  the  JCP  to  approve  the  outside  print- 
ing of  other  classes  of  work  when  "necessary"  or  "urgent." 
44  li.S.C.  %    501(1).   Neither  the  statute  nor  its  history 
gives  any  suggestion,  however,  that  the  power  to  approve 
printing  work  was  Intended  to  he  expanded  into  an  all- 
encompasslng  authority  to  regulate  all  aspects  of  operations 
In  the  Executive  Branch  unreiateil  to  the  common  understanding 
of  "printing." 

The  legislative  history  of  S   501  reflects  an  evolution, 
first,  from  a  rule  promulgated  In  1860,  requiring  all  printing 
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to  h«  done  «t  the  CPO,  ft/  to  an  enactment  of  1R45,  allowing 
exception*  to  he  "proviHed  hy  law.*  1/     That  provision  was 
altered  in  1919,  when  Congress  permitted  certain  classes  of 
work  to  he  done  elsewhere  than  in  the  District  of  Columhia  If 
the  JCP  deemed  it  necessary  %/   hased  on  an  explanation  that 
such  Clexihllity  would  save  money  for  the  Government.  ^/ 
rinallyr  the  two  exceptions  now  codified  in  %   501  were  enacted 
In  1949  to  save  further  time  and  expense  by  permitting  print- 
ing to  be  accomplished  in  the  area  where  it  Is  needed.  10/ 
The  explanations  of  the  various  amendments,  although  brief, 
indicate  that  the  JCP's  role  was  Intended  merely  to  «nsure 
that  the  considerations  of  efficiency  and  economy  werw  i.^at  in 
•very  caso.  11/  Congress  has  never  expressed,  in  connection 
with  %   501,  tKat  it  expected  the  JCP's  approval  power  to  be 
expanded  into  authority  for  overseeing,  specifying  and 
regulating  internal  operations  of  the  Executive  Branch. 

C.   44  tl.fi. C.  !t  502 

Nor  does  %   502,  which  authorizes  the  Public  Printer  to 
obtain  certain  contract  work,  expressly  or  impliedly  endow 
the  JCP  with  the  power  to  regulate  the  activities  of  the 
Executive  Branch.   By  its  terms  that  section  allocates  powers 
between  the  JCP  and  the  GPO,  a  division  of  responsibilities 
among  units  largely^  within  the  Legislative  Branch,  and  does 
not  directl/  affect  any  activities  of  Executive  departments. 

Not  withstanding  the  absence  of  any  express  legislative 
authority  for  the  JCP's  assumption  of  the  role  of  a  regulatory 
commission  over  Executive  Branch  printing,  word  processing 
and  information  distribution  systems,  the  JCP  Chairman  has 
characterixed  the  Committee's  efforts  as  a  "regulatory  scheme.' 
129  Cong.  Rec.  H97in  (daily  ed.  Nov.  11,  19R3).   By  redefining 
the  statutory  term  "printing,"  the  JCP  has,  in  effect,  attempted 
to  control  all  functions  related  to  the  creation  of  a  written 
word  or  symbol,  including  "all  systems,  processes  and  eguipment 
used  to  plan  ...  the  form  and  style  of  an  original  reproduc- 
ible image."   129  Cong.  Rec.  H9710  (daily  ed.  Nov.  11,  19B3) 
(Proposed  Regulations,  Title  1,  number  3).   That  attempt 
■trays  far  from  the  JCP's  statutory  grant  of  authority  under 
S  103,  %   501,  or  %   502. 

Because  no  legal  foundation  can  he  identified  in  support 
of  either  the  "regulatory"  expansion  of  the  statutory  terra 
"printing"  or  the  breadth  of  the  entire  proposed  scheme  over 
Executive  Branch  management  decisions,  established  principles 
of  administrative  law  would  compel  the  conclusion  that  the 
JCP  has  exceeded  its  statutory  authority  in  issuing  the 
proposed  rules.   Cf.  5  U.8.C.  %   706(2)(c)  (agency  rulemaking)} 
City  of  Overton  Park  v.  Volpe,  401  U.S.  402,  415  (1971)| 
Bchilling  v.  RogersT  363  U.S.  666,  676-77  (1960) |  L.  Jaffa, 
Judicial  Control  of  Administrative  Action  359  (1965). 

Although  we  believe  that  the  proposed  regulatory  scheme 
is  without  a  valid  statutory  basis,  we  proceed  to  examine  the 
implications  of  the  regulations  for  the  constitutional  separa- 
tion of  powers. 

II.   Legislative  and  Executive  Functions 

In  view  of  the  purported  binding  effect  of  the  JCP's 
proposed  regulations  on  Executive  Branch  agencies,  the  question 
•rises  whether  the  JCP,  a  Legislative  Branch  entity,  is  seeking 
to  exercise  executive  functions  in  a  manner  which  violates 
constitutional  principles  of  the  separation  of  powers.   In 
Buckley  v.  Valeo,  424  U.S.  1  (1976),  the  Supreme  Court,  per 
curiam"  struck  down  a  provision  of  the  Federal  Election 
Campaign  Act  of  1971  which  gave  the  Federal  Election  Commission, 
whose  members  were  not  all  appointed  by  the  President,  the 
power  to  perform  broad  functions,  including  rulemaking,  for 
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•nforcement  of  the  Act.   Irt.  at  141.   The  Court  found  that 
the  Commission,  bo  composo.1,  was  constitutionally  preclurted 
from  performing  executive  tasks,  because  of  the  failure  to 
comply  with  the  Appointments  Clause  of  the  Constitution, 
Art.  II  «  2,   cl.  2« 

[The  Presirtentl  shall  nominate,  and  by  and 
with  the  Advice  and  Consent  of  the  Senate* 
shall  appoint  Ambassadors,  other  public 
Ministers  and  Consuls,  Judges  of  the 
Supreme  Court,  and  all  other  Officers  of 
the  United  States,  whose  Appointments  are 
not  herein  otherwise  provided  for,  and  which 
shall  he  established  by  Lawi  but  the  Congress 
may  by  Law  vest  the  Appointment  of  such 
X  inferior  Officers,  an  they  think  proper,  in 
the  President  alone,  in  the  Courts  of  Law, 
or  in  the  Heads  of  Departments. 


The  Pivotal  term  "Officers  of  the  United  States"  was 


inpolnted  in  the  manner  prescribed  In  Article  II  of  *>«•  ^  ,  ^ 
Constitution.   424  U.S.  at  126.   This  Is  because  the  Legislature 
•cannot  Ingraft  executive  duties  upon  a  legislative  office, 
424  U.S.  at  13<1,  quoting  from  Springer  v.  Philippine  Islands, 
277  U.S.  189,  2a2  (1928);  nor  can  It  Insulate  persons  perform- 
Ina  executive  tasks  from  the  President's  power  to  remove 
then.   Id.   In  short,  the  Court  held  that  Congress  may  not 
Itself  appoint  persons  to  perform  duties  which  can  be  performed 
only  by  an  officer  of  the  United  States. 

In  analysing  the  powers  conferred  on  the  Federal  Election 
Commission,  the  Court  In  Buckley  described  three  types  of 
statutory  functional   "functions  relating  to  the  flow  of 
necessary  Information  —  receipt,  dissemination,  and 
Investigation;  functions  relating  to  the  Commission's  task  of 
fleshing  out  the  statute  —  rulemaking  and  advisory  opinions; 
•nrt  functions  necessary  to  ensure  compliance  with  the  statute 
and  rules  —  Informal  procedures,  administrative  determinations 
and  hearings,  and  civil  suits."   424  U.S.  at  137.   The  Court 
held  that  "Insofar  as  the  powers  confided  In  the  Commission 
are  essentially  of  an  Investigative  and  Informative  nature, 
falling  In  the  same  general  category  as  those  powers  which 
Congress  might  delegate  to  one  of  Its  own  committees,"  the 
Commission  as  then  composed  could  constitutionally  exercise 
them.   However,  "when  we  go  beyond  this  type  of  authority  to 
the  more  substantial  powers  exercised  by  the  Commission,  we 
reach  a  different  result."   424  U.S.  at  137-38.   The  Court 
held  that  each  of  the  Commission's  functions  in  connection 
with  rulemaking  and  rendering  advisory  opinions  "represents 
the  performance  of  a  significant  governmental  duty  exercised 
pursuant  to  a  public  law,"  which  could  be  performed  only  by 
persons  appointed  In  accordance  with  the  Appointments  Clause. 
424  U.S.  at  141. 

At  the  same  time,  the  Supreme  Court  disavowed  any  Intention 
to  "deny-to  Congress  'all  power  to  appoint  Its  own  Inferior 
officers  to  carry  out  appropriate  legislative  functions.'" 
424  U.S.  at  128.   Because  It  Is  clear  that  members  of  the  JCP 
are  not  appointed  In  accord  with  Article  II  (see  p.  2  supra), 
we  must  address  whether,  by  Issuing  and  Implementing  tne 
proposed  regulations,  the  JCP  would  be  performing  functions 
of  officers  of  the  United  States  or  merely  would  be  carrying 
out  appropriate  legislative  functions. 

Applying  the  rule  of  Buckley  v.  Valeo  to  the  rulemaking 
powers  arrogated  to  Itself  by  the  JCP,  we  conclude  that  those 
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powers  are  not  "»u£f iclently  removed  from  the  administration 
and  enforcement  of  public  law  to  allow  (them]  to  be  performed 
by"  peraon*  not  appointed  in  accordance  with  the  Appointments 
Clause.   424  II. S  at  141.   We  have  described  above  the  nature 
and  extent  of  the  JCP's  proposed  involvement  in  the  printing 
operations  of  the  Executive  Branch,  and  the  putatively  bindi  _ 
nature  of  the  JCP  rules.   Accordingly,  like  the  rulemaking 
and  advice-giving  functions  of  the  Federal  Election  Commission 
at  issue  in  Buckley,  the  JCP's  activities  "represent  the 
performance  of  a  significant  governmental  duty  exercised 
pursuant  to  a  public  law."   Id. 

Insofar  as  the  Joint  Committee  enjoys  Investigative  and 
Informative  powers  of  the  type  generally  delegated  to  congres- 
sional committees,  the  Constitution  is  no  bar  to  its  exercise 
of  those  powers.   Buckley  v.  Valeo,  424  U.S.  at  137»  McGrain 
v.  Daunherty,  273  U.S.  135,  175  (1927).   It  could  be  asserted 
that  the  JCP's  powers  over  the  GPO  are  just  such  Internal 
powers  which  allow  It  to  control  all  operations  of  the  GPO 
and  that  Congress  may  constitutionally  require  all  Executive 
Branch  agencies  to  use  the  GPO  facilities  for  all  their 
printing  needs.  12/  Because  certain  standards  and  rules  must 
necessarily  be  perralssible  in  running  the  operations  of  the 
GPO,  the  JCP  inevitably  exerts  some  powers  over  Executive 
agencies,  which  might  then  arguably  be  expanded  to  other 
arenas  to  the  extent  printing  outside  the  GPO  is  permitted. 
The  flaw  In  this  argument  is  that  the  proposed  regulations 
bear  no  relation  to  the  smooth  operation  of  the  GPOt  rather, 
they  focus  primarily  on  outside  activities  involving  manage- 
ment of  information.   Thus,  the  GPO  foundation  upon  which  to 
build  the  expanded  and  comprehensive  JCP  regulatory  structure 
is  absent  from  the  proposed  regulatory  scheme.   We  do  not 
believe  the  constitutional  demarcation  of  executive  and 
legislative  functions  can  be  so  easily  eroded. 

The  most  egregious  and  Illustrative  provision  in  this  . 
regard  is  the  requirement  that  each  Executive  department 
submit  annually  to  the  JCP  a  plan  outlining  its  printing  and 
distribution  activities  anticipated  for  the  fiscal  year  and 
the  following  two  years.   Under  the  proposed  regulations,  the 
JCP  would  review  each  of  these  plans  to  determine  its  conform- 
ity with  the  objectives  of  the  "Federal  printing  program," 
specifically  evaluating  the  efficiency  and  cost  effectiveness 
of  the  plan  and  the  printing  and  distribution  requirements  of 
the  Executive  department.   Only  upon  approval  of  the  JCP 
could  a  department  Implement  Its  plan.   This  "Federal  printing 
program,"  a  construct  of  the  JCP,  clearly  Involves  the  Inter- 
pretation and  Implementation  of  policy  directives  that  It  is 
the  job  of  the  Legislature  (acting  as  a  legislature  and  not  a 
committee)  to  Identify  and  of  the  Executive  to  fulfill.   Each 
step  in  this  "micro-management"  process  constitutes  a  uniquely 
executive  function,  to  execute  faithfully  the  laws  as  consti- 
tutionally enacted  by  Congress. 

In  sum,  administrative  functions  such  as  policymaking 
and  rulemaking  are  qulntessentlally  and  traditionally  execu- 
tive duties;  they  are  the  duties  of  "Officers  of  the  United 
States."   See  Springer  v.  Philippine  Islands,  277  U.S.  1B9, 
202  (1928)7^37^  Yet  the  Joint  Committee  unequivocally 
acknowledgesTts  Intention  "to  replace  JCP  micro-management 
procedures  with  oversight  and  policymaking  functions,"  129 
?ong.Rec.  H9709  (dally  ed.  Nov.  11,  1983),  and  to  establish 
a  now  "regulatory  scheme,"  _id.  at  H9710,  all  with  respect  to 
putative  control  of  the  Executive  Branch.  We  cannot  reconcile 
this  endeavor  with  the  Supreme  Court's  clear  delineation  of 
the  functions  defined  in  Articles  I,  II  and  III  of  the  Consti- 
tution. 14/ 

This  is  not  the  first  attempt  at  an  express  transformation 
of  the  JCP  to  a  policymaking  executive  body.  In  1919,  Congress 
attempted  explicitly  to  provide,  by  statute,  for  a  broad 
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■ystsm  of  JCP  regulatory  authority  not  unliks  the  present 
scheme.   Un<1er  the  billf  passed  by  both  Houses  of  Congress, 

no  journal >  inagazine>  perio<1icalr  or 
similar  Government  publication  shall  be 
printed^  issued,  or  discontinued  by  any 
branch  or  officer  of  the  Government  ser- 
vice unless  the  same  shall  have  been 
authorized  under  such  regulations  as 
shall  be  prescribed  by  the  Joint  Committee 
on  Printing  ....   (TIhe  foregoing  pro- 
visions of  this  section  shall  also  apply 
to  mimeographing,  multigraphing,  and 
other  processes  used  for  the  duplication 
of  typewritten  and  printed  matter,  other 
than  official  correspondence  and  office 
records. 

R.R.  12610,  66th  Cong.,  2d  .Sess.  (1419). 

President  Wilson  vetoed  the  bill,  voicing  an  adamant 
repudiation  of  any  right  Congress  claimed  to  endow  a  committee 
"with  power  to  prescribe  'regulations*  under  which  executive 
departments  may  operate."  IS/  This  historical  perspective 
highlights  an  Important  aspect  of  the  separation  of  powers 
issue.   Following  Congress's  failure  to  accomplish  its  objec- 
tive once  through  a  constitutional  process,  the  JCP  stay  not 
now  attempt  to  effect  the  same  end  by  "regulation,"  circum- 
venting the  possible  Intervention  of  a  Presidential  veto. 
This  usurpation  of  executive  power  is  the  very  evil  that  the 
Supreme  Court  recognized  when  it  quoted  from  The  Federalist 
in  its  opinion  in  INS  v.  Chadhas 

"If  even  no  propensity  had  ever  discovered 
itself  in  the  legislative  body  to  invade  the 
rights  of  the  Executive,  the  rules  of  just 
reasoning  and  theoretic  propriety  would  of 
themselves  teach  us  that  the  one  ought  not 
to  be  left  to  the  mercy  of  the  other,  but 
ought  to  possess  a  constitutional  and 
effectual  power  of  self-defense."  16/ 

III.   Legislative  Action 

W«  next  consider  whether  the  JCP's  proposed  regulations 
can  be  treated  as  an  exercise  of  Congress's  constitutional 
power  to  legislate  and,  if  so,  whether  the  JCP  could  by  itself 
exercise  that  legislative  power.   In  1690,  John  Locke  wrote 
that  "the  Legislative  can  have  no  power  to  transfer  their 
Authority  of  making  Laws,  and  place  it  in  other  hands."  17/ 
Nearly  three  hundred  years  later,  the  Supreme  Court,  In  INS  v. 
Chadha,  103  S.  Ct.  2764  (1903),  restated  the  same  principle 
as  firmly  embodied  in  the  United  States  Constitution.   The 
Court  forcefully  rearticulated  the  broad  constitutional  principle 
that  all  exercises  of  legislative  power  must  undergo  bicameral 
passage  and  presentment  to  the  President  unle&s  the  Constitu- 
tion specifically  authorizes  a  departure  from  the  standard 
procedure.   103  S.  Ct.  at  2782-B4.   Whether  a  particular 
action  constitutes  an  exercise  of  legislative  power  requiring 
adherence  to  the  rulea  of  bicameral  passage  and  presentment 
depends  upon  whether  it  is  legislative  in  character.   An         ' 
action  by  Congress  in  "legislative*  if  it  purports  to  have 
"the  purpose  and  effect  of  altering  the  legal  rights,  duties 
and  relations  of  persons,  including  ...  Executive  Branch 
officials  .  .  .,  outside  the  legislative  branch."   Id.  at 
2784. 

Of  the  three  statutory  bases  relied  upon  by  the  JCP  for 
authority  to  issue  its  proposed  regulations,  only  one  explicitly 
allows  the  committee  to  approve  or  disapprove  decisions  of 
persons  outside  the  Legislative  Branch.   44  U.S.C.  S  S01(2). 
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Section  501(2),  which  purports  t«  allow  the  JCP  unilaterally 
to  create  exceptlontt  to  the  general  rule  that  all  printing 
must  be  accompllahed  through  the  OPO,  would  have  the  effect 
of  empowering  a  committee  of  Congress  to  forestall,  regulate, 
revise  or  manage  executive  printing  operations  which  have 
been  authorised  through  the  legislative  process  in  the  form 
of  authorisation  and  appropriations  acts  for  the  agencies 
involved.   This  action  inevitably  affects  the  rights,  duties, 
and  relations  of  members  of  the  other  branches  of  government, 
and  appears  to  meet  the  test  for  legislative  action.  18/ 

The  Supreme  Court  has  also  indicated  that,  in  determining 
whether  an  act  is  legislative  in  character,  it  Is  useful  to 
examine  the  nature  of  the  congressional  action  which  the 
committee's  power  supplants.   Chadha,  103  B.  Ct.  «t  2785. 
Until  the  predecessor  to  S  501  was  amended  in  1919  to  give 
some  discretion  to  the  JCP,  19/  all  printing  had  been  centralised 
In  the  CPO,  "except  In  cases  otherwise  provided  by  law."  20/ 
This  history  suggests  that  the  Committee's  power  to  create 
exceptions  to  the  statute  originated  as  a  substitute  for 
plenary  legislation  —  an  action  indubitably  legislative  in 
character. 

He  conclude  that  S  501  improperly  seeks  to  delegate 
legislative  power  to  the  JCP  in  abrogation  of  the  constitu- 
tional requirements  of  bicameral  passage  and  presentment. 
Consequently,  even  the  bare  statutory  approval  power  — 
unemhelllshed  by  interpretative  regulations  —  must  fall  as 
a  compromise  of  the  constitutional  requirements  for  legislative 
action.  21/ 

Under  the  other  two  sources  of  putative  authority 
propounded  by  the  JCP,  the  proposed  regulations  fare  no 
better.  Although  neither  S  103  nor  S  502  explicitly  author- 
ises the  Joint  Committee  to  affect  the  rights  and  relations 
of  extra-legislative  officials,  the  JCP  proffers  those 
sections  as  authority  for  placing  constraints  on  the  irapleraen- 
tation  ct   executive  printing  operations  already  sanctioned 
with  budget  authority  and  appropriated  funds.   Insofar  as  the 
two  sections  can  reasonably  support  the  issuance  of  regulations 
restricting  the  lawful  operations  of  all  agencies  and  depart- 
sients  of  the  Federal  Government,  they  too  authorise  a  commit- 
tee's exercise  of  legislative  power  and  therefore  cannot 
survive  the  impact  of  Chadha.   "(AJ  joint  committee  has  not 
power  to  legislate,  and  legislative  power  cannot  be  delegated 
to  it."   37  Op.  A.O.  56,  58  (1933). 

IV.   Conclusion 

The  defects  in  the  committee  approval  and  regulatory 
mechanism  discussed  here  could  well  have  been  the  object  of 
the  views  articulated  twenty-five  years  ago  by  then  Acting 
Attorney  General  William  P.  Rogerst 

Legislative  proposals  and  enactments  in 
recent  years  have  reflected  a  growing  trend 
whereby  authority  is  sought  to  he  vested 
in  congressional  committees  to  approve  or 
disapprove  actions  of  the  executive  branch. 
Of  the  several  legislative  devices  employed, 
that  which  subjects  executive  department 
action  to  the  prior  approval  or  disapproval 
of  congressional  committees  may  well  be  the 
most  inimical  to  responsible  government. 
It  not  only  permits  organs  of  the  legislative 
branch  to  take  binding  actions  having  the 
effect  of  law  without  the  opportunity  for 
the  President  to  participate  in  the  legis- 
lative process,  but  it  also  permits  mere 
handfuls  of  members  to  speak  for  a  Congress 
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which  is  given  no  opportunity  to  partloipats 
^  AS  n  whole.   An  arrangenient  of  this  kind 
tends  to  undermine  the  President's  position 
AS  the  responsible  Chief  Executive.  22/ 

For  the  reasons,  expressed  above,  we  have  concluded  that 
the  regulations  proposed  by  the  Joint  Committee  on  Printing 
•re  without  foundation  in  law.   first*  no  statute  grants  to 
the  JCP,  with  adequate  ■pecifielty,  authority  to  issue  regula- 
tions purporting  to  control  operations  within  the  Executive 
Branch  for  which  budget  authority  and  appropriated  funds 
•xlst.   Second,  the  JCP's  attempted  performance  of  executive 
(unctions  in  administering  the  laws  transgresses  the  rule  of 
separation  of  powers  set  forth  in  Buckley  v.  Valeo.   Finally, 

•  congressional  committee*^  promulgation  of  rules  binding  on 
the  other  branches  runs  afoul  of  the  constitutional  requirement, 
affirmed  in  INS  v.  Chadha,  that  all  legislative  actions,  with 

•  few  specifically  stateil  exceptions  not  relevant  here, 
undergo  bicameral  passage  and  presentment  to  the  President. 


Theodore  B.  Olson 
Assistant  Attorney  General 
Office  of  Legal  Counsel 


FOTTNOTES 


1/  This  is  not  to  say  that  the  current  role  of  the  JCP 
necessarily  enjoys  statutory  authority  or  constitutional 
sanction.   We  have  not  attempted  to  evaluate  those  issues  in 
this  pieroorandum. 

2/  Because  we  conclude  that  the  regulations  as  a  whola  cannot 
Tegally  be  enforced  against  the  Executive  Branch,  we  do  not 
seek  in  this  memorandum  to  discuss  the  legality  of  various 
provisions  of  the  regulations  Individually.   Consequently,  we 
have  not ^attempted  to  resolve  the  specific  question  raised  in 
your  letter  regarding  the  regulations'  apparent  effect  of 
transferring  to  the  GPO  revenues  which  ordinarily  would  be 
paid  into  the  accounts  of  individual  agencies  or  the  United 
States  Treasury. 

3/  Cf .  Industrial  Union  Dep't,  AFL-CIO  v.  American  Petroleum 
Tnst.,  448  U.S.  607,  685-fl6  (19R0)  (Rehnquist,  J.,  concurring 
in  judgment)  (delegation  of  regulatory  authority  to  executive 
must  provide  "intelligible  principle"  to  guide  exercise  of 
discretion) . 

4/  See  Lewis  v.  Sawyer,  698  F.2d  1261,  1263  (D.C.  Cir.  1*83) 
Twald,  J.,  concurring)  (citing  S  103  as  example  of  congressional 
control  over  GPO  in  support  of  conclusion  that  GPO  is  a 
legislative  unit). 

5/  The  section  was  amended  in  1919,  when  the  words  "duplication" 
and  "waste"  and  the  phrase  "and  the  distribution  of  Government 
publications"  were  added.   Ch.  86,  S  11,  40  Stat.  1270  (1919). 
No  discussion  or  explanation  of  the  change  appears  in  the 
legislative  history.   See  57  Cong.  Rec.  3n6S  (1919)}  H.R. 
Rep.  No.  1146,  65th  Cong.,  3d  Sess.  7  (1919). 

6/  Res.  25,  »  5,  12  Rtat.  118  (1860). 

7/   Ch.  23,  «  87,  28  Stat.  662  (1895). 
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1/     Ch.    8«,    %   11,    40   Rtat.    1270    (1919). 

9/     57  Cong.  Rec.  3R65,  anending  H.R.  14078,  fiSth  Cong.,  3d 
Sesd.  (1919). 

10/   Puh.  L.  No.  156,  63  Rtat.  405  (1949). 

11/  H.R.  Rep.  No.  841,  81st  Cong.,  Ist  Ress.,  reprinted  in 
1749  U.S.  Code  Cong,  t  Ad.  Newii  at  1515-16. 

12/  The^condtitutionallty  of  a  statute  requiring  all  agencies 
to  use  the  GPO  for  their  printing  is  not  an  issue  necessary 
to  evaluate  the  validity  of  the  proposed  regulations  or  the 
existing  statutes.  He  therefore  do  not  attempt  to  resolve 
this  question. 

13/  Cf.   Lewis  V.  Sawyer,  698  P. 2d  1261,  1263  (D.C.  Cir.  19B3) 
Twald,  J.,  concurring)  (JCP's  order  that  Public  Printer  halt 
furlough  plans  for  GPO  employees  did  not  "encroach [)  on 
another  branch  and  thereby  offend  I]  the  constitutional 
separation  of  powers"  only  because  GPO  is  a  legislative, 
rather  than  an  executive,  unit).   Each  branch  of  the  Federal 
Government  can  conduct  the  hiring  and  firing  of  employees 
within  that  branch,  to  carry  out  the  respective  mission  of 
that  branch,  without  treading  upon  the  scparation-of-powers 
doctrine.   Of  course.  Congress  can  regulate  hiring  and  firing 
of  civil  servants  in  the  Executive  Branch,  but  only  by 
legislation,  not  by  committee  fiat. 

14/  This  conclusion  would  seem  to  apply  equ<illy  to  the  "JCP 
nTTcro-management  procedures"  currently  in  place  as  well  as 
the  establishment  by  the  JCP  of  a  new  "regulatory  scheme." 
It  would  seem  irrefutable  under  Buckley  and  Chadha,  discussed 
infra,  that  micro-management  of  Executive  Branch  agencies  is 
an  inherently  executive  function,  and  one  which  must  therefore 
be  performed  by  officers  of  the  United  States  duly  appointed 
pursuant  to  Article  II  of  the  Constitution. 

15/  Veto  Message  on  Legislative,  Executive  and  Judicial 
Appropriation  Rill,  H.R.  Doc.  No.  764,  66th  Cong.,  2d  Sess. 
2-3  (1920).   President  Wilson's  veto  message  was  one  basis 
upon  which,  in  1933,  then  Attorney  General  William  D.  Mitchell 
concluded  that  a  statutory  provision  authorizing  a  joint 
committee  of  Congress  to  make  final  decisions  regarding 
certain  tax  refunds  was  a  trespass  upon  the  constitutional 
separation  of  powers.   He  reasoned  that  the  provision  "attempts 
to  entrust  to  members  of  the  legislative  branch,  acting  ex 
officio,  executive  functions  in  the  execution  of  the  law,  and 
it  attempts  to  give  a  committee  of  the  legislative  branch  power 
to  approve  or  disapprove  executive  acts."   37  Op.  A.G.  56,  58 
( 1933 ) • 

16/  103  S.  Ct.  at  27B2,  quoting  The  Federalist  No.  73,  at 
457-58  (H.  Lodge  ed.  1888). 

17/  J.  Locke,  Second  Treatise  oC  Government  S  141,  at  381 
(P.  Laslett  ed.  1980). 

18/  Similarly,  %   501(1)  purportedly  enables  the  JCP,  by 
Ttself,  to  create  exemptions  from  the  legislated  rule  that 
all  printing  be  done  at  the  GPO.   AlLhmi.jh  it  does  not  operate 
expressly  upon  the  statutory  functions  of  the  Executive 
Branch,  it  does  purport  to  delegate  a  legislative  function  to 
a  committee  of  Congress,  which  is  also  impermissible  under 
Chadha.   103  S.  Ct.  at  2784.   Except  Insofar  as  the  provision 
allows  the  JCP  to  control  the  internal  printing  affairs  of 
Congress,  id.  at  2787,  n.21,  it  inevitably  alters  the  rights, 
duties  and  relations  of  persons  outside  that  branch  by 
permitting  a  conmittee  to  effect  an  exception  to  a  legislated 
rule,  and  therefore  is  an  unconstitutional  exercise  of 
legislative  power. 
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19/  Ch.  86,  S  11»  40  Stat.  1270  (1919)  (printing  to  b«  done  by 
CFo  "except  such  classes  of  work  as  shall  be  deemed  by  the 
Joint  Committee  on  Printing  to  be  urgent  or  necessary  to  have 
done  elsewhere  than  in  the  District  of  Columbia  for  the 
exclusive  use  of  any  field  service  outside  of  said  District"). 

20/   Ch.  23,  S  87,  28  Stat.  662  (1895). 

21/  Thi»  Office  recently  provided  an  opinion  devoted 
exclusively  to  the  constitutionality  of  the  statutory  approval 
power  granted  the  JCP  in  44  U.S.C.  S  501(2).   The  opinion 
concluded  that  this  power  is  invalid  under  INS  v.  Chadha,  and 
that  the  ability  of  Bxecutive  departments  to  conduct  authorized 
field-plant  printing  remains  effective.   Memorandum  from 
Theodore  R.  Olson,  Assistant  Attorney  General,  to  William  H. 
Taft,  IV,  Deputy  Secretary  of  Defense,  March  2,  1984  (copy 
attached) . 

22/   41  Op.  A.G.  300,  301  (1957). 
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